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EXPLANATORY  NOTE. 


In  the  original  plan  of  this  work,  it  was  believed  that  it  could  be 
completed  in  four  volumes.  To  accomplish  this  result,  large  pages 
were  adopted,  medium  type  employed,  and  a  large  number  of  pages 
given  in  each  volume.  The  number  and  variety  of  subjects  discussed, 
the  careful  analysis  of  each  article,  and  the  concise  style  of  writing  is 
familiar  to  every  person  who  has  examined  the  volumes  published. 
And  for  the  purpose  of  furnishing  the  latest  authorities,  it  has  been 
necessary  to  make  selections  from  the  thousands  of  volumes  of  Ameri- 
can and  English  reports.  These  selections  are  embodied  in  maxims 
arranged  in  the  order  of  analysis  employed ;  and  this  method  gives  the 
greatest  possible  number  of  legal  and  equitable  principles  relating  to 
Actions  or  Defenses,  together  with  the  largest  variety  of  illustrations 
drawn  from  all  the  reports. 

The  manner  of  treatment  has  been  as  concise  as  was  possible,  if  the 
work  was  to  render  the  best  service  to  the  student,  the  lawyer,  and  the 
judge.  The  last  volume,  which  is  the  seventh,  is  now  in  press,  and 
will  soon  be  ready — thus  completing  the  entire  work. 

The  bar  and  the  bench  are  requested  to  examine  the  volumes  of  the 
work,  and  then  determine  whether  the  same  variety  and  number  of 
legal  and  equitable  principles  can  be  found  in  any  other  seven  volumes 
published.  The  selections  and  illustrations  taken  from  the  English 
reports  are  of  value  here  ;  but,  the  work  is  intended  to  be  American  in 
its  character,  and  adapted  to  every  portion  of  the  United  States. 
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CHAPTER  CXXV. 

TELEGRAPH. 
ARTICLE   I. 

OF  TELEGRAPHS  IN  GENERAL. 

Section  1.  Definition  and  nature.  The  telegraph  (from  two 
Greek  words  signifying  "  to  write  afar  ")  is  an  apparatus  by  means 
of  which  intelhgence  is  communicated  to  a  distance.  Properly  it 
includes  the  various  methods  of  signalling,  but  generally  it  is  eon- 
fined  to  the  magneto-electric  telegraph  first  brought  into  practical  use 
May  27,  1844,  between  Washington  and  Baltimore,  and  now  in  such 
general  use  that  no  less  than  one  hundred  and  fifty  thousand  miles  of 
wire  spread  their  net  work  over  the  United  States.  Telegraph  wires 
are  usually  carried  over  the  surface  of  the  country  upon  poles  extend- 
ing from  twenty-five  to  thirty  feet  above  the  ground,  and  placed  from 
eighty  to  one  hundred  yards  apart.  Tlie  intelligence  is  communicated 
by  means  of  symbols  representing  the  letters  and  numerals.  The 
difference  between  some  of  the  signs  or  symbols  is  so  slight  that  it 
sometimes  involves  serious  consequences.  For  example,  the  signs  for 
C  and  S  are  nearly  alike,  and  in  one  case  where  a  merchant  telegraphed 
from  jSTew  Orleans  to  his  correspondent  in  Kew  York  to  protect  a 
certain  bill  of  exchange,  the  word  "protect"  was  read  as  "protest."  In 
another  {Leonard  v.  N'.  T.,  etc.,  Tel.  Co.,  41  N.  Y.  [2  Hand]  544; 
S.  C,  1  Am.  Rep.  446)  the  word  "sacks"  was  read  "  casks." 

There  seem  to  be  three  distinct  classes  of  cases  in  each  of  which  a 
different  degree  of  liability  has  been  imposed  upon  telegraph  com- 
panies. The  first  class  regarding  their  employment  as  analogous  to 
that  of  common  carriers  of  goods  holds  them  to  the  responsibility  of 
insurers.  The  second  class  agreeing  with  the  first  so  far  as  concerns 
their  employment,  assimilates  their  liability  to  that  of  a  passenger 
carrier.  And  the  third  class,  differing  in  every  respect  from  the 
others,  regards  their  employment  as  a  mere  agency  and  holds  them 
responsible  only  for  the  want  of  ordinary  care  and  diligence. 

A  telegraph  company  cannot  be  considered  a  common  carrier,  since 
it  contracts,  not  in  obedience  to  any  common-law  obligation,  but,  in  ac- 
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cordance  with  certain  niles  and  regulations  authorized  hj  statutory 
law.  Birney  v.  W.  T.,  etc.,  Tel.  Co.,  IS  Md.  341 ;  Western  Union  Tel. 
Co.  V.  Fontaine,  58  Ga.  433.  The  absolute  liability  of  a  common  carrier 
was  founded  upon  the  necessities  of  the  case,  real  or  fancied,  and  has 
never  been  applied  to  any  person  or  to  any  occupation,  except  those  of 
carriers  of  goods,  and  innkeepers.  The  carrier  had  the  exclusive  pos- 
session and  control  of  the  goods,  often  in  secret,  away  from  the  super- 
vision of  any  other  person,  with  opportunity  for  embezzlement  and 
collusion  with  evil-minded  persons,  and  without  means  of  discovery  by 
the  owner.  Especially  was  this  so  in  the  ruder  stages  of  civilization,  and 
before  the  present  modes  of  communication,  rapid  and  easy,  were  in 
existence.  It  was  upon  this  view,  early  adopted  as  a  rule  of  safety  to 
the  community,  that  the  carrier  should  always  be  prima  facie  liable, 
in  case  of  non-delivery  of  the  goods,  and  that  he  should  not  be  excused 
for  any  causes,  except  those  occurring  by  the  act  of  God,  or  of  the  public 
enemies,  and  these  were  to  be  shown  by  himself.  Whether  his  liability 
is  based  upon  the  contract  he  makes,  or  upon  his  public  duty,  the  tele- 
grapher does  not  come  within  any  of  these  principles.  He  has  no 
property  intrusted  to  his  care.  He  has  nothing  which  he  can  steal,  or 
which  can  be  taken  from  him.  There  is  no  subject  of  concealment  or 
conspiracy.  He  has  in  his  possession  nothing  which  in  its  nature  and 
of  itself,  is  valuable.  It  is  an  idea,  a  thought,  a  sentiment,  impalpable, 
invisible,  not  the  subject  of  theft  or  sale,  and  as  property  quite  destitute 
of  value.  He  cannot,  himself,  see  or  hear  or  feel  the  subject  of  his 
charge.  He  submits  an  idea  to  a  mysterious  agency,  which  carries  it 
to  its  destination,  and  delivers  it  to  one  there  at  hand  to  receive  it.  He 
is  bound  to  conduct  the  business  appertaining  to  this  pursuit  with  skill, 
with  care,  and  with  attention.  He  holds  himself  out  as  possessing  the 
ability  to  transmit  these  communications,  and  he  undertakes  that  he  can 
and  will  transmit  and  deliver  them  with  the  expected  dispatch.  There 
may  be  circumstances  in  the  nature  of  the  instrumentality  employed, 
and  the  effects  to  be  produced,  which,  in  a  particular  case,  will  prevent 
the  proper  accomplishment  of  the  undertaking.  A  thunder  storm, 
which  prevents  or  renders  dangerous  the  operation  of  electrical  currents 
or  machines  ;  a  tempest,  which  prostrates  poles  and  breaks  the  wires ; 
or  unusual  pressure  of  prior  business ;  the  sudden  sickness  of  an  opera- 
tor, or  many  other  causes,  might  prove  a  sufficient  excuse  for  the  want 
of  a  prompt  delivery  of  a  message.  But  careless  reading  or  ignorant 
management  of  the  machinery  is  no  excuse  ;  it  is  simply  an  aggravation 
of  the  offense.  Leonard  v.  The  N'.  Y.,  etc.,  Tel.  Co.,  41  ^.  T.  (2  Hand) 
544,  571 ;  S.  C,  1  Am.  Eep.  446.  See  Grinnell  v.  Western  Union  TeL 
Co.,  113  Mass.  299 ;  S.  C,  18  Am.  Rep.  485. 
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Impartiality  and  good  faith  are  the  chief,  if  not  the  only,  obh'gations 
required  by  the  statute,  so  far  as  relates  to  the  question  of  the  liability 
of  telegraph  companies.  Beyond  these  statute  requirements,  their  ob- 
ligations must  be  fixed  by  considerations  growing  out  of  the  nature  of 
the  business  in  which  they  are  engaged,  the  character  of  the  particular 
transactions  which  may  arise  in  the  course  of  their  business,  and  the 
application  of  jDrinciples  of  justice  and  public  poHcy  recognized  alike  by 
common  sense  and  the  common  law.  The  Western  Union  Tel.  Co.  v. 
Careio,  15  Mich.  525. 

§  2.  Organization.  All  telegraph  lines  in  England,  Canada,  and 
the  United  States  are  operated  by  companies,  either  under  the  authority 
of  general  laws  applicable  alike  to  all  companies,  or  by  express  charter. 
In  some  of  the  States  it  is  enacted  that  anj  person  or  company  may 
construct  telegraph  lines  ;  but  generally  the  privilege  is  extended  only 
to  two  or  more.  Of  course  a  private  person  could  not  be  hindered 
from  constructing  telegrapli  lines  and  carrying  on  the  business  of  trans- 
mitting messages,  without  authority  from  the  State,  provided  he  had 
procured  the  right  of  way  by  purchase.  But  he  would  not  have  the 
right  to  erect  his  posts  and  construct  his  lines  upon  the  public  highway 
without  authority  from  the  State.  Atty.- General  v.  The  United  King- 
dom Elec.  Tel.  Co.,  30  Beav.  292. 

Whether  organized  under  general  laws,  or  special  acts  of  incorpora- 
tion, a  telegraph  company  is  a  private  coi-poration  ;  and  this  would  be 
so,  altliougli  the  State  were  the  principal  or  sole  owner  of  tlie  stock. 
The  Bank  of  U.  S.  v.  The  Planters'*  Bank  of  Georgia,  9  Wheat.  904, 
908  ;  Yol.  2,  chapter  on  Corporations.  The  privilege  of  operating  its 
line  is  a  franchise,  and  a  franchise  is  private  property.  West  River 
Bridge  Co.  v.  Dix,  6  How.  (U.  S.)  507,  534 ;  Cal.  State  Tel.  Co.  v.  Alta 
Tel.  Co.,  22  Cal.  398 ;  Armington  v.  Barnet,  15  Yt.  745.  Contracts 
made  in  behalf  of  a  telegraph  company  with  third  persons,  and  for  pur- 
poses within  the  scope  of  the  business  of  the  company,  although  not 
made  in  the  mode  prescribed,  if  acted  upon  and  recognized  by  the  offi- 
cers of  the  company,  have  been  held  binding  upon  it.  Renter  v.  The 
Electric  Tel.  Co.,  6  El.  &  Bl.  (Q.  B.)  88  ;  Troup's  Case,  in  re  Elec.  Tel. 
Co.  of  Ireland,  29  Beav.  353.  See  Whitwell  v.  Warner,  20  Yt.  425. 
If,  however,  the  directors  should  presume  to  act  beyond  the  proper 
scope  of  their  agency,  and  to  direct  the  funds  of  the  coi*poration  into 
new  enterprises,  or  to  different  purposes  from  those  contemplated 
by  the  charter,  any  stockholder  might  restrain  them  in  equity.  Cole- 
man V.  The  Eastern  Counties  R.  R.  Co.,  4  Railway  Cas.  513. 

Until  a  telegraph  company  is  completely  organized,  the  members  of 
it  act  individually,  and  each  for  himself  and  not  as  a  company  ;    and 
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the  majority  cannot  bind  the  minority,  unless  by  special  af^reement. 
Irvine,  <&€.,  v.  Forbes,  11  Barb.  587.  SeGLiomgsto)i  v.  Zynch,  4  J o\m&. 
Ch.  573. 

For  tlie  law  applicable  generally  to  telegraph  companies  as  well  as 
other  corporation  s  see  Yol.  2  of  this  work,  chapter  on  Cor2)orations, 
pp.  301-352. 

§  3.  Riglit  of  way.  In  the  general  statutes  of  England,  Canada, 
and  of  all  the  American  States  which  have  general  laws  on  the  subject 
of  telegraphs  are  contained  provisions  authorizing  the  construction 
of  telegraph  lines  along  and  upon  or  under  public  roads  and  highways 
and  across  the  waters  of  the  State,  and  the  appropriation  of  trees  to 
place  wires  upon.  But  an  interference  with  travel  or .  an  interruption 
of  navigation  nmst  be  guarded  against.  Hence  but  few  cases  are  likely 
to  come  before  the  courts,  between  private  persons  and  telegraph  com- 
panies in  relation  to  the  appropriation  of  lands,  either  by  purchase  or 
condemnation,  for  the  purpose  of  constructing  telegraph  lines.  Still 
the  principles  of  law  governing  such  cases  would  in  all  material  respects 
have  the  same  application  as  in  cases  of  railways,  and  such  like  works 
of  public  improvements. 

The  power  given  by  statute  to  a  telegraph  company  to  carry  its  wires 
and  tubes  across  a  railroad  will  not  enable  it  to  go  under  the  railroad. 
The  South  Eastern  Bailwmj  Co.  v.  The  European  and  Am.  Elec.  Print. 
Tel.  Co.  and  Friend,  9  Exch.  363  ;  24  Eng.  Law  &  Eq.  513  ;  S.  C,  22 
L.  J.  (N.  S.),  Exch.  113  ;  2  C.  L.  R.  467.  The  act  of  May  3,  1852, 
granting  an  exclusive  telegraph  privilege  between  certain  points  is  con- 
stitutional.    Cal.,  etc.,  Tel.  Co.  v.  Alta  Tel.  Co.,  22  Cal.  398. 

The  act  of  congress  (11  U.  S.  Statute  at  L.  221),  giving  to  any 
telegraph  company  the  right  to  construct,  etc.,  telegraph  lines  on  the 
public  lands  of  the  United  States,  etc.,  upon  evidence  of  accept- 
ance of  its  terms  under  speciiied  restrictions,  etc.,  is  a  regulation  of 
commerce  within  the  meaning  of  that  clause  of  the  United  States  Con- 
stitution which  declares  that  congress  has  power  to  "  regulate  com. 
merce,  etc.,  among  the  several  States,"  and  supersedes  State  legislation 
upon  the  subject.  Western  Union  Tel.  Co.  v.  Atlantic,  etc.,  Tel.  Co., 
5  Nev.  102.  * 

§  4.  Construction  of  line.  By  general  statutes  in  most  of  the 
States  of  the  United  States  and  in  Canada  and  England,  telegraph  com- 
panies are  authorized  to  construct  their  lines  upon  and  along,  and  in 
England,  under  (see  So.  East.  R.  R.  Co.  v.  European  Amer.  Elec. 
Tel.  Co.,  9  Exch.  363  ;  S.  C,  Q.  C,  L.  R.  467  ;  23  L.  J.  Exch.  113),  any 
public  road  or  highway,  and  across  navigable  streams,  so  as  not  to  inter- 
fere with  the  public  use  of  either.    But  the  telegraph  companies  have  no 
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right  to  incommode  the  public  travel  by  their  erections ;  and  if  they 
do  so,  or  if  having  made  erections  within  the  limits  of  a  highway  in  con- 
formity witli  their  charter,  they  suffer  the  same  to  get  down  or  out  of  re- 
pair, and  to  remain  so  after  reasonable  notice  and  opportunity  to  repair 
them,  so  as  to  obstruct  the  public  travel,  and  endanger  the  safety  of  trav- 
elers rightfully  traveling  within  any  portion  of  the  highway  and  one  is 
injured  thereby,  the  telegraph  companies  are  liable  to  respond  in  damages 
for  the  injury.  Dlckeij  v.  Maine  Tel.  Co.^  46  Me.  483  ;  Eex  v.  United 
Kingdom  Tel.  Co.,  9  Cox's  C.  C.  137.  See,  too,  Yoimg  v.  Inhabit- 
ants of  Yarmouth,  9  Gray,  386.  The  fact  that  a  telegraph  line  crossing  a 
highway  is  allowed  to  swing  down  so  low  as  to  obstruct  ordinarv  travel 
is  some  evidence  of  negligence  on  the  part  of  tlie  telegraph  comjiany, 
and,  in  the  absence  of  any  thing  to  explain  it,  will  warrant  a  verdict 
against  them  for  damages  for  injuries  sustained  by  one,  who,  using  due 
care,  is  thrown  from  his  vehicle  by  means  of  the  wire.  Thomas  v. 
Western  Union  Tel.  Co.,  100  Mass.  156. 

In  some  of  the  States,  express  authority  is  given  to  telegraph  com- 
panies to  erect  their  posts  and  to  establish  their  lines  along  and  upon 
the  bed  of  railways,  but  in  such  a  manner  as  not  to  prejudice  the  rights 
of  railway  companies,  license  first  being  had  of  such  railroad  company, 
by  vote  of  the  board  of  directors,  or  consent  of  the  superintendent. 

Congress  has  the  constitutional  power  to  pass  an  act  giving  to  tele- 
graph companies  organized  under  State  laws  the  right  to  construct  and 
use  lines  of  telegraph  along  any  of  the  military  or  post  roads  of  the 
United  States.  And  an  act  of  a  State  legislature  which  purports  to 
give  the  exclusive  right  to  a  telegraph  company,  incorporated  by  it,  to 
erect  and  use  lines  of  telegraph  within  certain  counties  of  the  State,  is 
in  conflict  with  the  act  of  congress  of  July  22,  1806,  and  is  null  and 
void.  Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  2  Woods,  643 ; 
affirmed,  96  U.  S.  (6  Otto)  1.  Where  a  ship's  anchor  got  entangled 
with  an  electric  cable  and  the  cable  was  cut  by  order  of  the  master,  it 
was  held  that  under  the  circumstances,  the  master  was  guilty  of  a 
want  of  nautical  skill.  The  Clara  Killam,  39  L.  J.  Adm.  50 ;  S.  C, 
3  L.  K.  Adm.  161 ;  19  W.  R.  25  ;  23  L.  T.  (N.  S.)  27. 

On  the  trial  of  an  action  against  a  telegraph  company,  for  negligence 
in  permitting  telegraph  poles  to  fall  and  suspend  the  wires  across  a 
highway,  where  a  »|Uestion  is  raised  as  to  the  soundness  of  the  poles,  it 
is  error  to  adinit  evidence  of  the  condition  of  other  poles  forty  or  sixty 
rods  away,  without  any  evidence  to  show  that  they  were  of  the  same 
kind,  put  up  at  the  same  time  and  equally  exposed.  Western  Union 
Tel.  Co.  V.  Levi,  47  Ind.  552.  If  a  telegraph  company,  engaged  in 
constructing  its  line  thi-ough  a  public  and  frequented  street  of  a  city, 
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allows  its  wire  to  remain  suspended  across  the  street  in  a  manner  which 
obstructs  travel,  without  guards,  flags,  or  other  notice  to  the  puljlic  of 
the  obstruction,  it  is  guilty  of  gross  negligence.  We^te/m  Univn  Tel. 
Co.  V.  Eyser,  2  Col.  T.  141. 

Telegraph  cables  so  laid  or  suspended  in  navigable  waters  as  to  catch 
upon  the  keels,  or  to  come  in  contact  with  vessels  navigating  the  stream, 
and  which  but  for  such  cables  could  pass  without  dithcult}'  or  interrup- 
tion, are  improperly  placed,  and  injuriously  interrupt  navigation. 
Blanchanl  v.  Western  Union  Tel.  Co.,  GO  N.  Y.  (15  Sick.)  510 ;  S.  C, 
6Y  Barb.  228 ;  3  N.  Y.  Sup.  Ct.  (T.  &  C.)  775. 

For  further  authorities  regarding  the  negligent  construction  of  tele- 
graph lines,  see  Yol.  4,  chaiDter  on  Negligence. 


ARTICLE  11. 

POWERS,    DUTIES    AND    LIABILITIES. 

Section  1.  Contracts  as  to  messages.  The  obligation  of  a  telegraph 
comj^any  to  use  due  care  and  skill  arises  entirely  out  of  contract.  Play- 
ford  V.  Unit.  King.  Tel.  Co.,  10  B.  &  S.  759 ;  L.  R.,  4  Q.  B.  706. 
And  the  contract  for  the  transmission  of  a  telegraphic  message  is  not 
necessarily  made  with  the  person  to  whom  it  is  sent.  If  the  person  to 
whom  it  is  addressed  is  the  one  interested  in  its  correct  and  diligent 
transmission,  and  by  whom  the  expense  of  sending  it  is  borne,  he  will 
be  regarded  as  the  one  with  whom  the  contract  is  made.  The  business 
of  telegraph  companies,  with  that  of  common  carriers,  is  in  the  nature 
of  a  public  employment,  as  they  hold  out  to  the  public  that  they  are 
ready  and  willing  to  transmit  intelligence  for  any  one  upon  the  pay- 
ment of  their  charges,  and  not  for  particular  persons  only.  De  Rutte 
V.  The  New  Yorlc,  Albcmy  &  Buffalo  Electric  Magnetic  Tel.  Co.,  1 
Daly,  547 ;  S.  C,  30  How.  403.  And  when  a  telegraph  company  fur- 
nishes its  customers  printed  blanks  containing  the  terms  upon  which 
it  proposes  to  transmit  messages,  a  delivery  to  the  company  for  trans- 
mission of  a  message  written  upon  one  of  such  blanks  is  an  acceptance 
of  the  terms  and  constitutes  a  contract  between  the  parties.  Young 
V.  The  Western  Union  Tel.  Co.,  65  N.  Y.  (20  Sick.)  163  ;  affirming  S. 
C,  2  Jones  &  Sp.  390 ;  Grinnell  v.  Western  Union  Tel.  Co.,  113  Mass. 
299 ;  Passmhre  v.  Western  Union  Tel.  Co.,  78  Penn.  St.  238 ;  Aiken 
\.Wester7i  Union  Tel.  Co.,  5  So.  Car.  358.  And  for  a  still  stronger 
reason  when  a  person  writes  a  message  under  a  printed  notice  request- 
ing the  company  to  send  the  message  "  subject  to  the  above  condi- 
tions and  the  agreement  indorsed  on  back,"  signs  it,  and  delivers  it 
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for  transmission,  he  accepts  the  conditions,  and  the  contract  between 
him  and  the  company  is  uj)on  sucli  terms  and  conditions.  Western 
Union  Tel.  Co.  v.  Carew,  15  Mich.  525 ;  Breese  v.  United  States,  etc., 
Co.,  45  Barb.  274  ;  31  How.  87 ;  48  I^.  Y.  (3  Sick.)  133.  And  a  con- 
dition prescribed  by  a  telegraph  company,  and  printed  in  their  blank 
form,  that  they  will  not  l)e  liable  for  damages  if  the  claim  is  not  pre- 
sented in  sixty  days  from  sending  the  message,  is  binding  on  one  sending 
a  message  on  the  printed  form.  Wolf  v.  Western  Union  Tel.  Co.,  62 
Penn.  St.  S3  ;  Young  v.  Western  Union  Tel.  Co.,  65  N.  Y.  (20  Sick.) 
163.  Express  stipulations  in  the  contract  for  transmission  bind  the 
receiver  as  well  as  the  sender.     Ailcen  v.  Tel.  Co.,  5  So.  Car.  358. 

§  2.  Limiting  liability  by  contract.  When  the  sender  of  a  mes- 
sage writes  and  subscribes  it  upon  a  printed  blank  containing  a  stipula- 
tion limiting  the  liability  of  the  company  for  any  error  in  transmission 
of  messages  when  unrepeated,  this  constitutes  the  stipulation  a  part  of  the 
contract  between  the  sender  and  the  company ;  and  restricts  any  recov- 
ery for  such  error,  unless  caused  by  willful  default  or  gross  negligence. 
Proof  that  the  sender  did  not  read  the  blank,  or  that  repeating  the 
message  would  not  have  disclosed  the  error,  is  immaterial.  Grinnell 
Y.  Western  Union  Tel.  Co.,  113  Mass.  299 ;  S.  C,  18  Am.  Eep.  485 ; 
Pass7nore  v.  Western  Union  Tel.  Co.,  78  Penn.  St.  238  ;  S.  C,  9  Phil. 
90.  A  contract  voluntarily  signed  and  executed  by  a  party,  in  the 
absence  of  misrepresentation  or  fraud,  with  full  opportunity  for  infor- 
mation as  to  its  contents,  cannot  be  avoided  upon  the  ground  of  his 
negligence  or  omission  to  read  it,  or  to  avail  himself  of  such  informa- 
tion. Breese  v.  United  States  Tel.  Co.,  48  N.  Y.  (3  Sick.)  132 ;  8  Am. 
Pep.  526.  But  a  regulation,  designed  to  protect  the  telegraph  com- 
pany from  responsibility  for  gross  negligence  or  fraud  of  its  agents  and 
employees  in  the  transmission  or  delivery  of  a  message  sent  for  a  valu- 
able consideration,  is  void,  being  unreasonable  and  against  public  policy. 
Candee  v.  Western  Union  Tel.  Co.,  34  Wis.  471  ;  17  Am.  Rep.  452 ; 
Tri.ie  V.  International  Tel.  Co.,  60  Me.  9  ;  11  Am.  Rep.  156 ;  Western 
Union  Tel.  Co.  v.  Buchanan,  35  Ind.  429  ;  9  Am.  Rep.  744 ;  Western 
Union  Tel.  Co.  v.  Fontaine,  53  Ga.  434.  So,  the  printed  regulations, 
subject  to  which  all  night  messages  are  required  to  be  sent,  stating  that 
the  company  "  will  receive  messages  to  be  sent  during  the  night  at  one- 
half  the  usual  rates,  on  condition  that  the  company  shall  not  be  liable 
for  errors  or  delay  in  the  transmission  or  delivery,  or  for  non-delivery  of 
such  messages,  from  whatever  cause  occurring,  and  shall  only  be  bound 
in  such  case  to  return  the  amount  paid  by  the  sender,"  are  void. 
Candee  v.  Western  Union  Tel.  Co.,  34  Wis.  471 ;  17  Am.  Rep.  452 ; 
Bartlett  v.  Western  Union  Tel.  Co.^  62  Me.  209  ;  16  Am.  Rep.  437. 
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The  stipulation  is  unreasonable  and  void  as  against  public  policy,  so  far 
as  it  undertakes  to  protect  the  company  from  liabihty  for  the  negligence 
or  fraud  of  its  agents.  Hibhard  v.  Westerii  Union  Tel.  Co.,  33  Wis. 
558 ;  14  Am.  Rep.  775 ;  Westerti  Union  Tel.  Co.  v.  Tyler,  74  111.  168 ; 
24  Am.  Rep.  279.  But  see  Aiken  v.  Tel.  Co.,  5  So.  Car.  358.  It  is 
void  because  its  terms  are  repugnant,  assuming  to  impose  an  obligation, 
and,  by  the  same  act,  to  release  from  all  obligation.  Bartlett  v.  West- 
ern Union  Tel.  Co.,  62  Me.  209  ;  16  Am.  Rep.  437.  Under  the  Indiana 
statute  a  telegraph  company  cannot,  by  its  own  regulations  in  reference 
to  repeating  messages,  absolve  itself  from  liability  for  special  damages 
for  negligence.  Western  Union  Tel.  Co.  v.  MeeJc,  49  Ind.  53.  One 
employing  a  telegraph  is  bound  by  the  valid  regulations  of  the  com- 
pany which  are  known  to  him,  although  he  does  not  write  his  message 
on  the  printed  blank  containing  them.  Western  Union  Tel.  Co.  v. 
Buchanan,  35  Ind.  429 ;  9  Am.  Rep.  744. 

§  3.  Contracts,,  how  affected  by  notices.  Telegraph  companies 
have  the  right  to  make  reasonable  rules  for  the  conduct  of  their  busi- 
ness, and  can  limit  their  liability  for  mistakes  not  occasioned  by  gross 
negligence  or  willful  misconduct  by  notice  brought  home  to  the  sender 
of  the  message,  or  by  special  contract.  Breese  v.  United  States  Tel.  Co.., 
48  N.  Y.  (3  Sick.)  132;  8  Am.  Rep.  526;  S.  C,  45  Barb.  274; 
Western  Union  Tel.  Co.  v.  Buchanan,  35  Ind.  429 ;  9  Am.  Rep. 
744;  Wann  v.  Western,  etc.,  Tel,  Co.,  37  Mo.  472.  Such  notice  is  but 
another  mode  of  stating  and  showing  the  existence  of  an  express  con- 
tract between  the  parties.  It  is  but  a  proposition  made  by  the  company, 
and  the  sender  of  the  message,  by  acting  under  it  without  objection, 
or  by  manifesting  his  assent  thereto  in  any  other  mode,  accepts  the 
proposition,  and  it  thereby  possesses  all  the  ingredients  of  an  express 
contract.  But  the  notice  cannot  be  allowed  to  operate  so  as  to  relieve 
the  company  from  liability  for  mistakes  arising  from  the  negligence  of 
their  operators  or  agents.  Sweatland  v.  Illinois,  etc.,  Tel.  Co.,  27  Iowa, 
432 ;  1  Am.  Rep.  285  ;  Western  Union  Tel.  Co.  v.  Buchanan,  35 
Ind.  429. 

§  4.  Implied  contracts.  Assuming  that  a  message  was  simply 
written  out  on  a  blank  containing  no  stipulations  and  conditions,  and 
delivered  to  the  company's  agent  together  with  the  charges  for  sending 
the  dispatch,  the  contract  between  the  parties  would  be  an  implied  con- 
tract, and  the  reasonable  rules  and  regulations  of  the  company,  if  the 
sender  had  knowledge  of  them,  or  a  fair  opportunity  to  know  them, 
would  be  incorporated  into  the  contract  and  bind  the  sender.  See 
Vol.  1,  pp.  73,  74. 

§  5.  Construction  of  contracts.     For  telegraph  companies  to  secure 


TELEGKAPII.  9 

exemption  from  the  consequences  of  their  own  gross  neghgence  bj  con- 
tract, is  against  public  pohcj  to  permit.  Notwithstanding  any  special 
conditions  whicli  may  be  contained  in  a  contract  restricting  their  lia- 
bility in  case  of  an  inaccurate  transmission  of  the  message,  the  com- 
pany will  still  be  liable  for  mistakes  happening  by  their  own  fault, 
such  as  defective  instruments,  or  carelessness,  or  unskillfulness  of  their 
operators,  but  not  for  mistakes  occasioned  by  uncontrollable  causes. 
And  in  an  action  to  recover  damages  resulting  therefrom,  the  company, 
to  exonerate  themselves,  must  show  how  the  mistake  occurred.  In 
the  absence  of  any  proof  on  their  part  in  that  regard,  the  jury  must 
presume  a  want  of  ordinary  care  on  the  part  of  the  company.  Tyler 
V.  Wedern  Union  Tel.  Co.,  60  111.  421 ;  14  Am.  Kep.  38.  See  Grin- 
nell  V.  Western  Union  Tel.  Co.^  113  Mass.  299;  BartlettY.  Western 
Union  Tel.  Co.,  62  Me.  209;  16  Am.  Eep.  437;  Western  U?iion 
Tel.  Co.  V.  Graham,  1  Col.  T.  230;  9  Am.  Eep.  136;  Western 
Union  Tel.  Co.  v.  Buchana/n,  35  Ind.  429  ;  Western  Union  Tel.  Co. 
V.  Tyler,  74  111.  168;  24  Am.  Eep.  279. 

In  an  action  to  recover  the  amount  of  losses  sustained  in  consequence 
of  incorrect  information  given  by  a  telegraph  company  in  violation  of 
their  contract  with  plaintiffs,  as  to  the  fluctuations  of  the  gold  market 
in  New  York,  the  defense  was  that  the  error  in  the  telegram  was  no 
fault  of  defendants,  but  occurred  in  the  working  of  the  indicator  of 
the  Gold  Stock  Company,  placed,  for  convenience,  in  the  office  of 
defendants  in  Xew  York,  but  under  the  management  of  a  corporation 
entirely  distinct  from  theirs.  It  was  held  that  this  did  not  exonerate 
them  from  liability,  because,  by  the  contract  shown,  they  were  bound 
to  carry  to  plaintiffs  correct  information,  which  they  should  have 
obtained  without  relying  on  the  indicator.  Bank  of  New  Orleans  v. 
Western  Union  Tel.  Co.,  27  La.  Ann.  49. 

§  6.  Riglit  to  make  reasouable  rules.  A  telegraph  company  has 
authority  by  statutory  provisions  to  enact  reasonable  rules  and  regu- 
lations in  conformity  with  which  it  will  be  responsible  for  the  trans- 
mission of  messages.  Birney  v.  New  York,  etc.,  Co.,  18  Md.  341 ; 
Camp  V.  Western,  etc.,  Tel.  Co.,  1  Mete.  (Ky.)  164 ;  Mc Andrew  v.  Elec. 
Tel.  Co.,  33  Eng.  L.  &  Eq.  180.  But  this  authority  is  restricted  to 
such  regulations  as  are  needful  to  guard  them  against  the  errors  and 
miscarriages  which  are  incident  to  the  nature  of  the  business.  It  does 
not  extend  so  far  as  to  enable  them  to  shelter  themselves  from  responsi- 
bility for  losses  due  to  the  negligence  of  their  servants.  Western  Union- 
Tel.  Co.  V.  Graham.  1  Col.  T.  230 ;  9  Am.  Eep.  136 ;  Western  Union 
Tel.  Co.  V.  Buchanan,  35  Ind.  429.  According  to  the  weight  of  au- 
thority, a  regulation  that  the  liabihty  of  the  company  for  any  mistake 
YoL.  YL—  2 
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or  delay  in  the  transmission  or  delivery  of  a  message,  or  for  not  deliv- 
ering the  same,  shall  not  extend  beyond  the  sum  received  for  sending 
it,  nnless  the  sender  orders  the  message  to  be  repeated  by  sending  it 
back  to  the  office  which  first  received  it,  and  jiays  lialf  the  regular  rate 
additional,  is  a  reasonable  precantion  to  be  taken  hy  the  company, 
and  binding  upon  all  who  assent  to  it,  so  as  to  exempt  the  company 
from  liability  beyond  the  amount  stipulated,  for  any  cause  except 
willful  misconduct  or  gross  negligence  on  the  part  of  the  company. 
jBreese  v.  United  States  Tel.  Co.,  48  X.  Y.  (3  Sick.)  132;  S.  C,  8 
Am.  E,ej).  526 ;  Grinnell  v.  Western  Union  Tel.  Co.,  78  Penn.  St. 
238 ;  Western  Union  Tel.  Co.  v.  Careio,  15  Mich-  525.  But  it  has 
been  held  that  the  requirement  that  a  message  shall  be  repeated  is 
void  as  against  public  policy,  as  the  law  requires  the  message  to  be 
correctly  sent  without  such  repetition.  Western  Union  Co.  v. 
Tyler,  74  111.  168 ;  24  Am.  Rep.  279.  See  ante,  p.  3,  §  2.  So,  too, 
the  provision,  "  that  the  company  will  not  be  liable  for  damages  in  any 
case  unless  a  claim  therefor  should  be  presented  in  writing  within  sixty 
days  after  sending  the  message,"  is  reasonable.  Young  v.  Weste7'}i  Union 
Tel.  Co.,  65  N.Y.  (20  Sick.)  163.  So  is  a  regulation  that  in  case  of  me- 
sages  received  by  it  for  transmission  over  its  own  line  and  then  over 
other  hnes  beyond,  it  will  not  be  responsible  for  errors  occurring  on 
such  other  lines.  Western  Union  Tel.  Co.  v.  Carew,  15  Mich.  525. 
And  it  seems,  that  a  telegraph  company  being  authorized  by  law  thus 
to  make  rules  for  the  government  of  its  transactions,  au}^  one  employ- 
ing the  company  will  be  supposed  to  be  aware  of  such  regulations, 
and  will  be  presumed  to  have  engrafted  them  upon  his  contract,  and  no 
proof  of  their  having  been  actually  brought  home  to  his  knowledge 
will  be  required.  Birney  v.  New  York,  etc.,  Co.,  18  Md.  341.  So, 
too,  although  a  notice  that  the  company  will  not  be  responsible  for 
errors  occurring  on  other  lines  does  not  state  where  the  company's 
line  terminates,  a  sender  of  a  message  is  put  upon  inquiry,  and  he 
cannot  claim  damages  for  errors  occurring  on  another  line  on  the 
ground  that  he  did  not  know  that  the  defendant's  line  did  not  extend 
to  the  point  of  destination  of  his  message.  Western  Union  Tel.  Co. 
V.  Carew,  15  Mich.  525. 

But,  as  we  have  said,  the  right  of  a  telegraph  company  to  limit  its 
liability  by  rules  of  its  own  does  not  extend  so  far  as  to  enable  them  to 
shelter  themselves  from  responsibility  for  losses  due  to  the  negligence 
of  their  servants.  Western  Union  Telegrajoh  Co.  v.  Fontaine,  58  Ga. 
433.  Tiius,  if  a  message  was  received  at  the  further  office  of  the 
company,  the  fact  that  the  sender  did  not  pay  to  have  it  repeated  can« 


TELEGRAPH.  11 

not  be  any  defense  to  an  action  for  a  failure  to  deliver  it  to  the  person 
to  Avliom  it  was  addressed.  Western  Union  Telegrapli  Oo.  v.  Graham, 
1  Col.  T.  230  ;  9  Am.  Eep.  136.  ISTor  are  they  exempt  from  liability 
for  the  ignorance  of  their  employee  of  a  well-known  town  to  which  a 
message  is  addressed.  Western  Union  Telegraj^h  Co.  v.  Buchanan,  35 
Ind.  429. 

§  7.  To  decline  sending  messages.  A  telegraph  company  may 
decline  the  transmission  of  all  messages  of  an  illegal  or  immoral  char- 
acter, or  such  as  are  in  furtherance  of  fraud,  or  against  public  pol- 
icy ;  or  where  the  message  is  for  the  purpose  of  aiding  or  concealing 
crime,  or  would  in  any  other  way  tend  to  thwart  the  course  of  public 
justice.  In  some  States  the  transmission  of  such  messages  is,  by  statute, 
made  a  criminal  offense.  And  the  company  may  refuse  te  send  a  mes- 
sage if  it  is  so  obscurely  written  that  the  operator  had  doubts  as  to  its 
exact  meaning.  W.  Y.  cfc  Wash.Prin.  Tel.  Co.  v.  -Z>/'yJw;'^,  35  Perm. 
St.  298. 

§  8.  To  witliliold  messages.  A  telegraph  company  may  withhold 
the  delivery  of  any  message  transmitted  over  its  line,  if  the  one  to 
whom  the  message  is  sent  refuses  to  pay  therefor  and  the  message 
was  not  prepaid.  The  company  certainly  has  a  right  to  make  the  pay- 
ment for  the  transmission  of  a  message  a  condition  precedent  to  its 
delivery.     Scott  &  Jarn.,  §§  109,  120. 

§  9.  Requiring  messages  to  be  sent.  There  is  no  obligation  resting 
on  a  person  sending  a  telegi'aphic  message  to  select  the  longest  or  the 
shortest  line.  He  may  consult  his  own  interest  or  choice  in  such  a  mat- 
ter, and  he  incurs  no  responsibility  to  an}-  one,  unless  he  has  entered  into 
a  contract  to  forward  all  such  messages  on  a  particular  line.  There  are 
several  things  which  recommend  telegraph  lines.  The  machinery  should 
be  kept  in  proper  order ;  strict  attention  should  be  given  to  the  trans- 
mission of  messages,  and  competent  persons  engaged  in  the  office. 
When  there  is  much  competition,  great  energy  is  required,  and  if  this 
be  wanting,  success  may  not  be  expected.  Western  Tel.  Co.  v.  Penni- 
man,  21  How.  (U.  S.)  460 ;  Same  v.  Magnetic  Tel.  Co.,  id.  456. 
Hence,  it  seems  to  be  quite  clear  that  a  telegraph  company  may  offer 
great  and  peculiar  advantages,  and  thereby  ^;e/'5w<KZe  individuals  or  other 
companies  to  give  it  custom  ;  but  it  cannot  compel  any  individual  or 
any  company,  however  despicable  and  obscure,  to  use  its  line  as  a  vehicle 
to  convey  an  idea,  although  that  idea  be  an  entirely  worthless  one.  lb. 

§  10.  General  duties  to  tlie  i)ul)lic.  A  telegraph  company,  hold- 
ing itself  out  to  the  public  as  ready  and  willing  to  transmit  messages, 
pledges  to  the  public  the  use  of  instruments  proper  for  the  purpose,  and 
that  degree  of  skill  and  care  adequate  to  accomplish  the  object  proposed, 
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and,  in  case  of  failure  in  any  of  these  respcts,  is  nndoiibtedly  liable  for 
the  damage  resulting,  Bartlett  v.  'Western  Union  Tel.  Co.,  02  Me. 
200,  221 ;  16  Am.  Eep.  437.  But  it  would  not  be  liable  for  causes  not 
within  its  control,  i.  e.,  failure  of  the  electrical  current,  irregularities  in 
its  power  or  efficiency,  interruptions  or  confusions  arising  from  storm 
and  wind,  heat  or  ccld,  nor  for  imperfections  in  the  working  of  the  M'ire 
arising  from  necessary  imperfection  or  inherent  characteristics  in  the 
metals  or  other  things  necessarily  pertaining  to  the  business  of  com- 
municating by  telegraph,  or  the  machinery,  or  appliances  invented  and 
approved  for  the  purpose.  It  performs  its  duty  by  putting  in  opera- 
tion, for  the  benefit  of  the  sender,  the  facilities  which  this  new  art 
affords,  with  all  the  liabilities  of  failure  or  inaccuracy  which  belong 
to  the  science  in  its  present  stage  of  development,  or  result  from 
causes  otherwise  beyond  human  control.  Opinion  of  Woodruff,  J., 
dissenting  only  on  the  question  of  proper  measure  of  damages,  in 
Leonard  v.  The  New  York,  etc.,  Tel.  Co.,  41  N.  Y.  (2  Hand)  544,  577; 
1  Am.  Eep.  446. 

The  analogy  between  common  carriers  of  goods  and  common  carriers 
of  messages  is  not  perfect,  and  their  responsibility  differs  in  a  manner 
corresponding  to  the  difference  in  the  nature  of  the  services  they  per- 
form. Aiken  v.  Tel.  Co.,  5  So.  Car.  358 ;  Leonard  v.  N.  Y.,  etc.,  Tel. 
Co.,  41  N.  Y.  (2  Hand)  544 ;  6  Am.  Eep.  140 ;  Western  Union  Tel. 
Co.  V.  Fontaine,  58  Ga.  433. 

A  telegraph  company  may  be  held  liable  for  damages  caused  by  the 
transmission  of  a  fraudulent  message  purporting  to  give  authority  to 
make  drafts  upon  a  bank,  where  the  circumstances  attending  the 
request  to  transmit  the  message  are  such  as  to  give  the  operator  reason 
to  suspect  the  fraud.  Ehoood  v.  Western  Union  Tel.  Co.,  45  IST.  Y.  (6 
Hand)  549. 

§  11.  Liabilities  for  torts.  A  telegraph  company  is  liable  ex  delicto 
for  an  injury  done  by  its  agents  or  servants  to  third  persons ;  for  mis- 
feasances as  well  as  for  non-feasances.  Dryhxtrg  v.  N.  Y.  <&  Wash. 
Prin.  Tel.  Co.,  35  Penn.  St.  298  ;  Birney  v.  JV.  Y.  d;  Wash.  Prm. 
Tel.  Co.,  18  Md.  341.  The  same  principles  govern  as  to  its  liability  to 
its  agents  and  servants,  as  govern  other  masters  and  servants.  In  some 
countries,  especially  in  England,  their  liability  for  tort  is  fixed  by  stat- 
ute. In  fact  their  liability  ex  delicto  is  not  different  from  that  of 
individuals  and  other  corporations,  unless  by  statute  a  different  rule 
obtains. 

§  12.  Lialbility  for  uot  sending  message.  While  telegraph  com- 
panies are  not  insurers,  and  do  not  guarantee  the  delivery  of  all  mes- 
sages with  entire  accuracy,  and  against  all  contingencies,  they  do  under- 
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take  for  ordinary  care  and  vigilance  in  the  performance  of  their  duties, 
and  to  answer  for  the  neglect  and  omission  of  duty  of  their  servants 
and  agents.  The  nature  of  the  business  is  suggestive  of  many  risks 
and  contingencies  to  which  no  other  business  or  agency  is  subject.  The 
electric  cm'rent  may  be  interrupted,  and  the  current  broken  without 
fault  of  the  corporation,  so  as  to  obstruct  telegraphic  communication, 
and  words  of  different  signification  may  be  represented  by  characters 
so  similar  that  errors  in  transcribing  may  occur  without  fault  on  the 
part  of  the  person  transcribing,  or  technical  terms  may  be  used  not 
easily  expressed  by  telegraphy,  and  in  which  errors  may  occur  without 
fault.  These,  and  risks  of  the  like  character,  are  upon  the  person  send- 
ing the  message,  unless  he  elects  to  comj)ly  with  the  terms  of  the  com- 
pany, and  have  the  dispatch  repeated,  by  which  certain  risks  are  guarded 
against  and  certain  errors  prevented  or  insured  against.  But  an  error 
in  transcribing  the  direction,  and  consequent  mis-dehvery,  are  presump- 
tive evidence  of  neglect  and  want  of  care  in  the  operator,  and  cast  the 
burden  upon  the  company  of  explaining  the  error  and  showing  that  it 
occurred  without  fault,  if  the  message  is  received  for  transmission  un- 
conditionally. Baldwin  v.  United  States  Tel.  Co.,  45  ]S".  Y.  (6  Hand) 
Ttt-i ;  6  Am.  Rep.  165 ;  S.  C,  54  Barb.  515  ;  1  Lans.  125  ;  6  Abb.  (K 
S.)  105  ;  Bryant  v.  Am.  Tel.  Co.,  1  Daly,  575. 

Telegraphic  messages  sent  in  cipher,  the  purport  of  which  is  entirely 
unknown  to  the  officers  or  agents  of  the  company,  fall  within  that  j)rin- 
ciple  of  the  law  of  common  carriers  which  exempts  the  carrier  from 
responsibility  on  the  ground  of  concealment  by  the  owner  of  the  goods 
in  respect  to  their  amount,  nature  and  value.  Candee  v.  Western  Union, 
Tel.  Co.,  31  "Wis.  471 ;  17  Am.  Rep.  452,  But  in  every  case  it  is 
incumbent  upon  the  company  to  disclose  some  reason  for  the  failure 
to  deliver  a  message,  or  it  is  chargeable  with  gross  negligence.  As 
where  a  message  was  sent  by  plaintiff's  line  from  Ilarrisburgh  to  New 
Yoi'k,  but  the  message  did  not  get  beyond  Philadelphia,  the  company 
showing  no  sufficient  reason  therefor,  they  were  held  liable  as  for  gross 
negligence.  United  States  Tel.  Co.  v.  Wenger,  55  Penn.  St.  262. 
See  Sprague  v.  Western  Union  Tel.  Co.,  6  Daly,  200. 

In  an  action  against  a  telegraph  company  to  recover  the  Indiana 
statutory  penalty  for  failm*e  to  transmit  a  message  from  an  office  in  that 
State  to  an  office  in  another  State,  the  fact  that  the  act  of  negligence 
which  prevented  the  message  from  reaching  its  destination  occurred 
out  of  this  State  will  not  defeat  a  recovery.  Western  Union  Tel.  Co. 
V,  Hamilton,  50  Ind.  181. 

§  13.  Liability  for  delay  in  sending.  If  a  telegraph  company 
dispatch  a  message  in  due  com-se  and  with  the  ordinary  care  to  secure 
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its  safe  and  correct  transmission,  and  are  guilty  of  no  negligence  in 
regard  to  its  delivery  to  the  person  to  whom  it  is  addressed,  the  obliga- 
tion of  tlie  company  is  performed  and  the  onus  of  proof  is  upon  the 
person  sending  the  dispatch  to  show  athrmatively  that  there  has  been 
negligence  or  want  of  good  faith  either  in  dispatching  the  message  or 
in  regard  to  its  delivery;  United  States,  etc. ,  Co.  v.  Gildersleve.,  29 
Md.  232.  But  if  negligently  they  have  delayed  the  message,  either  in 
transmitting  or  delivering  it,  they  are  liable  for  the  damages  caused  by 
the  delay.  And  if  a  message  be  delayed  it  is  incumbent  upon  the  com- 
pany to  show  that  they  dispatched  it  in  due  course  with  the  ordinary 
care  to  secure  its  safe  and  correct  transmission,  and  that  they  were  not 
negligent,  regarding  its  delivery  to  the  person  to  whom  it  is  ad- 
dressed.    S])rague  v.  Western  Union  Tel.  Co.,  6  Dner,  200. 

Where  a  person  asks  an  agent  of  a  telegraph  company  at  its  office 
whether  the  message  "  come  by  the  night  train  "  can  be  sent  imme- 
diately, and  is  informed  that  it  can,  and  he  pays  the  charges  demanded, 
and  the  sending  of  the  message  is  postponed  to  the  next  morning  when 
it  is  too  late  to  transmit  it,  he  can  recover  the  statutory  penalty  unless 
the  company  shows  that  the  message  could  not  be  sent  by  reason  of 
some  derangement  of  the  wires,  or  was  postponed  in  consequence  of 
the  transmission  of  intelligence  of  general  and  public  interest,  or  com- 
munications for  and  from  officers  of  justice.  Western  Union  Tel.  Co. 
V.  Ward,  23  Ind.  3Y7. 

It  is  made  the  duty  of  telegraph  companies  by  statute  in  Eng- 
land, Canada,  the  United  States  and  in  many  of  the  States  to  give  pref- 
erence to  government  dispatches,  in  the  transmission  over  their  lines. 
And  in  many  of  the  American  States,  by  statute,  a  preference  is  given 
also  to  intelligence  of  general  and  public  interest,  such  as  "  press  dis- 
patches," over  private  messages,  it  is  also  provided  that  an  arrangement 
may  be  made  with  the  proprietors  or  publishers  of  newspapers,  for 
the  transmission,  for  the  purpose  of  publication  of  intelligence  of 
general  and  public  interest,  out  of  its  order.  If  delay  occurs  in  the 
transmission  of  private  messages  solely  on  account  of  the  proper  dis- 
charge of  these  duties,  tlie  telegraph  companies  are  not  responsible  for 
the  damages  resulting  therefrom. 

§  11-.  Liability  for  errors.  The  liability  of  a  telegraph  company 
for  error  or  failure  in  the  transmission  of  a  dispatch  is  quite  unlike  that 
of  a  common  carrier.  A  telegraph  company  is  intrusted  with  nothing 
but  an  order  or  message,  which  is  not  to  be  carried  in  the  form  in 
which  it  is  received,  but  is  to  be  transmitted  or  repeated  by  electric- 
ity, and  is  peculiarly  liable  to  mistake  ;  which  cannot  be  the  subject  of 
embezzlement ;  which  is  of  no  intrinsic  value ;  the  importance  of  which 
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cannot  be  estimated  except  by  the  sender,  nor  ordinarily  disclosed  by 
liiin  without  danger  of  defeating  his  own  purposes ;  which  may  be 
wholly  valueless,  if  not  forwarded  immediately ;  for  the  transmission  of 
which  there  must  be  a  simple  rate  of  compensation  ;  and  the  measure 
of  damage  for  a  failure  to  transmit  or  deliver  which  has  no  relation  to 
any  value  which  can  be  put  on  the  message  itself.  Grinnell  v.  West- 
ern Union  Tel.  Co.,  113  Mass.  299.  See  Leonard  v.  l!lew  York,  etc., 
Tel.  Co.,  41  K  Y.  (2  Hand)  514 ;  1  Am.  Rep.  446. 

In  an  action  to  recover  damages  of  a  telegraph  company  for  an  error 
in  the  transmission  of  a  message,  in  the  absence  of  any  rule  or  contract 
fixing  the  measure  of  liability,  the  plaintiff  makes  out  a  prima  facie 
case  by  proof  of  the  undertaking,  error,  and  damage,  and  throws  the 
burden  upon  the  company  to  show  that  the  error  was  caused  hj  some 
agency  for  which  it  is  not  liable.  Bartlett  v.  Western  Union  Tel.  Co., 
62  Me.  209 ;  16  Am.  Rep.  737 ;  Turner  v.  HawTieye  Tel.  Co.,  41  Iowa, 
458 ;  20  Am.  Rep.  605.  And  where  the  terms  of  a  message  sent  by 
telegraph  are  seriously  changed,  and  the  name  of  the  sender  entirely 
disfigured,  either  by  the  transmission  or  the  copying,  it  will  import 
negligence  on  its  face.       Western  Union  Tel.  Co.  v.  Meek,  49  Ind.  53. 

When  a  telegraph  company  contracts  to  deliver  market  reports,  it 
binds  itself  to  procure  and  furnish  correct  reports,  and  is  responsible 
for  the  loss  occasioned  by  any  mistake  in  them.  Turner  v.  Hawkeye 
Tel.  Co.,  41  Iowa,  458  ;  20  Am.  Rep.  605 ;  Bank  of  New  Orleans  v. 
Western  Union  Tel.  Co.,  27  La.  Ann.  49. 

§  15.  Liability  beyond  line.  Each  of  two  or  more  telegraph  com- 
panies whose  lines  connect  and  form  a  continuous  line  over  which  a 
message  is  sent,  in  the  absence  of  evidence  of  a  special  agreement  or 
arrangement,  either  with  the  sender  of  the  message,  or  between  each 
other,  will  be  liable  for  its  own  acts,  but  not  for  the  acts  and  defaults  of 
the  other.  Baldwin  v.  The  United  States  Tel.  Co.,  45  N.  Y.  (6  Hand) 
744 ;  S.  C,  6  Am.  Rep.  165 ;  reversing  S.  C,  54  Barb.  505  ;  1  Lans. 
125;  6  Abb.  (N.  Y.)  Pr.  (K  S.)  405;  Sqiiires  v.  Western  Union 
Tel.  Co.,  98  Mass.  232.  But  it  would  seem  that  when  a  telegraphic 
company  is  paid  for  the  transmission  of  a  message  to  a  place  beyond 
their  own  lines,  with  which  they  are  in  communication  by  the  agency 
of  other  companies,  they  must  in  such  a  case  be  regarded  as  undertak- 
ing that  the  message  will  be  transmitted  and  delivered  at  that  place. 
And  they  might  be  held  liable,  as  under  a  special  agreement  oi 
arrangement  with  the  sender,  for  the  default  of  other  connecting  com- 
panies, when  such  connecting  companies  would  not  be  liable  for  the 
default  of  such  first  company.  De  Rutte  v.  The  New  York,  etc.,  Tel. 
Co.,  1  Daly,  547;  S.  C,  30  How.  403. 
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When  a  telegraph  company  from  a  point  beyond  its  line  receives 
from  another  company  a  message  to  transmit  over  its  line,  if  there  is 
error  in  the  message  and  a  loss  results,  the  company  has  it  in  its 
power  to  prove,  and  it  must  prove,  in  order  to  release  itself  from  liabil- 
ity for  the  error,  that  the  message  delivered  by  them  to  the  plaintifE 
was  the  same  one  that  was  received  from  the  other  line.  La  Grange 
V.  Southwestern  Tel.  Co.,  25  La.  Ann.  383 ;  TurTier  v.  Rawkeye  Tel. 
Co.,  41  Iowa,  158 ;  20  Am.  Rep.  605. 

The  regulations  of  a  telegraph  company,  that  in  the  case  of  messages 
received  by  it  for  transmission  over  its  own  line  and  then  over  other 
lines  beyond,  it  will  not  be  res]3onsible  for  errors  occurring  on  such 
other  lines,  are  reasonable.  And  although  the  notice  of  such  regula- 
tions does  not  state  where  the  company's  line  terminates,  a  sender  of  a 
message  is  put  upon  inquiry,  and  he  caimot  claim  damages  for  errors 
occurring  on  another  line,  on  the  ground  that  he  did  not  know  that  the 
defendants'  line  did  not  extend  to  the  point  of  destination  of  his  mes- 
sage.     Wester7i  Union  Tel.  Co.  v.  Carew,  15  Mich.  525. 

§  16.  Liability  under  statutes.  "Where  the  amount  which  a  tele- 
graph company  shall  pay  as  a  penalty  for  a  failure  to  comply  with  require- 
ments of  law  is  fixed  by  statute,  the  company  cannot  change  the  degree 
or  measure  of  the  statutory  liability  by  the  adoption  of  rules  and  regu- 
lations, nor  will  paying  back  the  amount  paid  for  sending  a  dispatch, 
and  acceptance  of  the  same  (unless  it  is  agreed  to  be  accepted  in  full  of 
all  that  a  party  has  a  right  to  recover  by  virtue  of  the  statute),  bar  an 
action  for  the  full  penalty.  Western  Union  Tel.  Co.  v.  Buchanan,  35 
Ind.  129 ;  9  Am.  Rep.  711. 

An  action  to  recover  a  penalty  given  by  the  New  York  statute  for 
neglecting  or  refusing  to  send  a  dispatch  by  telegraph,  can  be  main- 
tained by  the  party  who  desires  to  send  the  same  and  is  refused,  and  if 
it  be  a  telegraph  company  that  desires  another  telegraph  company  to 
receive  and  forward  a  message,  the  company  so  desiring  the  dispatch 
to  be  sent  may  properly  sue  for  the  penalty  in  case  of  refusal,  and  this, 
notwithstanding  the  blank  upon  which  the  telegram  was  wi'itten  con- 
tains a  notice  as  follows :  "  Nor  shall  this  company  be  held  liable  for 
any  error  or  neglect  by  any  other  company  over  whose  lines  this  mes- 
sage may  be  sent.  United  States  Tel.  Co.  v.  Western  Union  Tel.  Co., 
56  Barb.  16. 

§  IT.  Rival  companies.  A  telegraph  company  secured  the  right  to 
transmit  telegrams  under  Morse' s  patent  from  Baltimore  to  Wheeling 
with  branches  to  Washington  and  Pittsburg.  Another  company  had 
such  right  under  the  same  patent  from  Pttsburg  to  Philadelphia,  and 
still  another  had  such  right  from  Harrisburg  to  Baltimore.     It  was 


TELEGEAPH.  17 

held  that  the  transmission  of  telegrams  by  the  last-mentioned  line  from 
Pittsburg  to  Baltimore  was  no  injury  to  the  first-mentioned  line  for 
which  there  was  a  legal  remedy.  Western  Tel.  Co.  v.  Magnet'tG  Tel. 
Co.,  21  How.  (U.  S.)  456  ;  Same  v.  Penniman,  id.  460. 

§  IS.  Contracts  by  telegraph.  Contracts  may  be  made  by  tele- 
graph as  well  as  by  letter  or  other  writing.  Yol.  1,  pp.  87,  88  ;  Wells 
V.  Milwauhee,  etc.,  R.  H.  Co.,  30  "Wis.  605 ;  Utley  v.  Donaldson,  4 
Otto,  29;  Minnesota  Oil  Co.  v.  Collier  Land  Co.,  4  Dill.  431. 


ARTICLE  III. 

REMEDIES. 

Section  1.  Who  may  sue.  There  is  sufficient  privity  of  contract  be- 
tween the  receiver  of  a  message  by  telegraph  and  the  company  to  en- 
able the  former  to  maintain  an  action  against  the  latter  for  negligence, 
although  the  price  of  transmission  was  paid  by  the  sender.  Aihen  v. 
Tel.  Co.,  5  So.  Car.  358  ;  Nev)  York,  etc.,  Tel.  Co.  v.  Dryhurg,  35  Penn. 
St.  298.  They  are  not  excused  from  liability  to  third  persons  for 
damages  sustained  by  the  negligent  transmission  of  an  erroneous  mes- 
sage by  the  fact  that  the  sender  did  not  pay  for  its  being  i-epeated  back, 
in  accordance  with  a  rule  of  the  company  whereby  they  limited  their 
responsibility  to  the  correct  transmission  of  messages  that  should  be 
repeated  back.  Especially  where  the  mistake  consisted  in  transmitting 
a  different  message  from  the  one  ordered.  JYew  York,  etc.,  Tel.  Co. 
V.  DrijhxLrg,  35  Penn.  St.  298.  But  in  England  it  has  been  held  that 
an  action  is  not  maintainable  by  the  receiver  of  a  telegram  for  a  mis- 
take in  it  which  has  occasioned  him  damage,  the  right  of  action  is  in  the 
sender.  Play  ford  v.  Unit.  King.  Tel.  Co.,  L.  E.,  4  Q.  B.  706; 
10  B.  &  S.  759 ;  17  L.  T.  (K  S.)  243 ;  S.  C,  16  W.  E.  219,  Q.  B. ; 
17  W.  E.  968  ;  38  L.  J.  Q.  B.  249.  See,  too,  Dic'kson  v.  Renter's 
Tel.  Co.,  2  L.  E.,  C.  P.  Div.  62  ;  S.  C.  affirmed,  37  L.  T.  (K.  S.)  370. 

But  where  the  plaintiff,  a  broker,  received  an  order  by  telegraph  from 
an  employer  to  sell  five  thousand  barrels  of  petroleum  to  be  delivered 
at  a  future  day,  and  the  order  was  executed,  the  plaintiff  disclosing  his 
principal,  and  it  then  appeared  that  the  order  as  sent  by  the  em- 
ployer was  for  only  five  hundred  barrels,  the  error  being  made  in  its  trans- 
mission by  telegraph,  it  was  held  that  the  plaintiff,  not  being  liable 
upon  the  contract  of  sale,  could  not  maintain  the  action  against  the 
telegraph  company  for  loss  in  the  settlement  of  the  contract  caused  ly 
the  error.  Rose  v.  United  States,  etc.,  Tel.  Co.,  6  Eob.  (K.  Y.)  305. 
The  principal  could  and  should  have  been  made  plaintiff,  although  the 
YoL.  YL— 3 
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telegram  had  been  sent  by  another  than  himself  having  authority  from 
him  to  make  such  orders.  United  States,  etc.,  Co.  v.  Gildefsleve,  29 
Md.  232. 

In  an  action  brought  in  Indiana  against  a  telegraph  company,  to  recover 
damages  for  negligence  in  failing  to  deliver  within  a  reasonable  time,  a 
telegram  directed  from  a  place  without  the  State  to  the  plaintiff  at  a  place 
within  the  State,  because  of  which  negligence  the  plaintiff  failed  to  obtain 
employment  as  a  steamboat  pilot  at  certain  wages  per  month,  for  a  trip, 
and  if  he  suited,  for  the  season,  he  not  obtaining  employment  for  some- 
time thereafter,  and  the  sender  of  said  message  not  acting  as  plaintiff's 
agent  in  sending  it  under  the  statute,  the  plaintiff  may  recover  though 
the  relation  of  contractors  did  not  exist  between  him  and  the  telegraph 
company,  and  the  damages  sought  by  the  action  are  not  remote  or 
speculative.      Western  Union  Tel.  Co.  v.  Fenton,  52  Ind.  1. 

§  2.  Who  may  be  sued.  As  to  the  proper  party  to  sue  no  question 
can  be  raised,  imless  there  be  connecting  lines  over  which  the  message 
is  sent.  In  such  case  in  the  absence  of  a  special  agreement  or  arrange- 
ment either  wdtli  the  sender  of  the  message  or  between  the  con- 
necting lines,  the  company  on  whose  line  the  default  resulting  in  the 
loss  occurs  is  the  proper  party  to  be  sued.  Bcddioin  v.  The  United 
States,  etc.,  Tel.  Co.,  45  K.  Y.  (6  Hand)  744;  S.  C,  6  Am.  Rep. 
165.  But  where  a  telegraph  company  receives  the  entire  compensa- 
tion for  transmitting  a  message  to  a  point  far  beyond  the  terminus 
of  its  line,  without  communicating  by  what  lines  otlier  than  its  own 
it  would  be  sent,  or  any  other  particulars  as  to  the  mode  or  man- 
ner of  its  transmission,  and  nothing  is  said  about  the  company  being 
answerable  only  for  the  correct  transmission  of  the  message  along 
its  own  line,  if  the  message  is  correctly  sent  over  its  line,  but  an  im- 
portant mistake  is  made  thereafter  on  one  of  the  (connecting  lines, 
the  first  company  is  answerable  for  the  error,  and  it  or  the  company  on 
whose  line  the  mistake  occurred  may  properly  be  made  the  party  de- 
fendant. DeRutte  v.  N.  Y.,  etc.,  Tel.  Co.,  1  Daly,  547 ;  S.  C,  30 
How.  403. 

§  3.  Injunction.  An  injunction  will  not  be  granted  upon  the  ap- 
plication of  a  telegraph  company  to  prevent  a  rival  line  from  trans- 
mitting messages  between  two  points,  although  the  company  allege  that 
its  line  is  the  shorter  route,  and  the  more  direct  of  the  two.  The  Western 
Tel.  Co.  V.  Pennimann,  21  How.  (U.  S.)  460.  For  rules  of  law  ap- 
plicable under  this  head,  see  chapter  on  Corporations,  pp.  304-352  of 
Yol.  2,  and  the  chapter  on  Injunctions,  Yol.  3,  pp.  680-774.  Where  a 
complainant  seeking  an  injunction  omits  from  his  bill  material  facts  in 
regard  to  which  he  had  knowledge,  or  was  put  upon  the  inquiry,  and 
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had  thie  means  of  ascertaining,  and  ought  to  have  ascertained  them  be^ 
fore  instituting  the  proceedings,  such  omission  is  in  itself  a  sufficient 
ground  to  disentitle  him  to  the  summary  process  of  the  court.  Sprigg 
V.   Westerm  Tel.  Co.,  46  Md.  6Y. 

§  4.  Damages.  Whenever  special  or  extraordinary  damages,  such 
as  would  not  naturally  or  ordinarily  follow  a  breach,  have  been  awarded 
for  the  non-performance  of  contracts,  whether  for  the  sale  or  carriage 
of  goods,  or  for  the  delivery  of  messages,  by  telegraph,  it  has  been  for 
the  reason  that  the  contracts  have  been  made  with  reference  to  peculiar 
circumstances  known  to  both,  and  the  particular  loss  has  been  in  con- 
templation of  both,  at  the  time  of  making  the  contract,  as  a  contingency 
that  might  follow  the  non-performance.  In  other  words,  the  damages 
given  by  way  of  indemnity  have  been  the  natural  and  necessary  conse- 
quences of  the  breach  of  contract,  in  the  minds  of  the  parties,  interpret- 
ing the  contract  in  the  light  of  the  circumstances  under  which,  and  the 
knowledge  of  the  parties  of  the  purposes  for  which  it  was  made,  and 
when  a  special  purpose  is  intended  by  one  party,  but  is  not  known  to 
the  other,  such  special  purpose  will  not  be  taken  into  account  in  the 
assessment  of  damages  for  the  breach.  The  damages  in  such  cases  will 
be  limited  to  those  resulting  from  the  ordinary  and  obvious  purpose  of 
the  contract.  Baldwin  v.  U.  S.  Tel.  Co.,  45  N.  Y.  (6  Hand)  Y44,  750; 
6  Am.  Rep.  165 ;    Bartlett  v.  Western  Union  Tel.  Co.,  62  Me.  209  ; 

16  Am.  Rep.  437 ;  Cory  v.  Thames  Iron  WorTcs,  L.  R.,  3  Q.  B.  181 ; 
Hadley  Y.Baxendale,  9  Exch.  341 ;  U.  S.  Tel.  Co.  v.  Wenger,  55  Penn. 
St.  262;  Manville  v.  Western  Union  Tel.  Co.,  37  Iowa,  214;  IS  Am. 
Rep.  8  ;  Tyler  v.  Western  Union  Tel.  Co.,  60  111.  421 ;  14  Am.  Rep. 
38 ;  U.  8.  Tel.  Co.  v.  Gildersleve,  29  Md.  232.  See,  too,  Spragtoe  v. 
Western  Union  Tel.  Co.,  6  Daly,  200.  So  in  an  action  for  the  non- 
delivery of  a  telegraph  message  ordering  goods,  the  plaintiff  may 
recover  the  money  paid  for  transmitting  the  message,  any  advance  in 
freight,  and  any  expenses  incurred  in  consequence  of  the  failure  of  the 
message,  but  he  cannot  recover  contingent  or  anticipated  profits.  West- 
ern Union  Tel.  Co.  v.  Graham,  1  Col.  T.  230  ;  9  Am.  Rep.  136.  And 
where  the  import  of  a  telegraphic  message  is  wholly  unknown  to  the 
company's  agent  to  whom  the  same  is  delivered  for  transportation,  it 
cannot  be  assumed  that  he  had  in  view  any  pecuniary  loss  as  the 
natural  or  probable  result  of  a  failure  to  send  such  message ;  and  in 
such  case,  upon  a  breach  of  the  contract  to  transmit  and  deliver,  the 
sender  can  recover  only  nominal  damages,  or  the  amount  paid  for  send- 
ing the  message.     Candee  v.  Western  Union  Tel.  Co.,  34  Wis.  471 ; 

17  Am.  Rep.  452;  Beaupr'e  v.  Pac,  etc.,  Tel.  Co.,  21  Minn.  155; 
S.  C,  24  W.  R.  949  ;  45  L.  J.  C.  P.  Div.  682 ;  1  L.  R.  Com.  Pleaa 
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Div.   326 ;  17  Eng.  Rep.  286 ;  Saunders  v.  Stewart,  35  L.  T.  (^.  S.) 

370. 

In  an  action  against  a  telegraph  company  for  damages  for  the 
delivery  of  an  incorrect  market  report,  by  reason  of  which  the  plaintiff 
was  induced  to  purchase  a  quantity  of  grain  to  fill  a  contract  for  future 
delivery,  the  measure  of  damages  was  the  difference  between  the 
actual  purchase-price  and  the  price  as  represented  in  the  report.  Tur- 
ner V.  HawUeye  Tel.  Co.,  41  Iowa,  458  ;  20  Am.  Rep.  605.  And  see 
Bank  of  New  Orleans  v.  Western  Union  Tel.  Co.,  27  La.  Ann.  49. 
And  where  a  message,  ordering  a  cargo  of  corn  to  be  shipped, 
was  sent  but  not  delivered,  and  the  sender  consequently  failed  to 
obtain  the  corn  at  the  terms  pre^dously  offered,  the  measure  of  dam- 
ages was  the  difference  between  the  price  offered  and  that  which  the 
sender  would  have  been  obliged  to  pay  at  the  same  place,  in  order,  by 
due  diligence,  after  notice  of  the  failure  of  the  telegram,  to  purchase 
the  like  quality  and  quantity  of  corn,  with  the  same  rule  as  to  freight. 
True  X.  Internatio7ial  Tel.  Co.,  60  Me.  9  ;  11  Am.  Rep.  156 ;  Squire 
V.  Western  Union,  etc.,  Co.,  98  Mass.  232.  And  see  Bittenhouse  v. 
Independent  Line  of  Telegraph,  44  :N".  Y.  (5  Hand)  263;  1  Daly, 
474.  And  in  an  action  to  recover  for  the  loss  sustained  by  reason  of 
an  error  in  transmitting  a  telegram,  whereby  more  and  different  mer- 
chandise Avas  sent  than  was  ordered,  the  difference  between  the  market 
value  of  the  merchandise  at  the  place  from  which  it  was  sent  and  what 
it  sold  for  at  the  place  to  which  it  was  sent,  together  with  the  expense 
of  transportation  from  the  former  to  the  latter  place,  was  held  to  be  no 
improper  measure  of  damages.  Leonard  v.  The  N.  Y.,  etc.,  Tel.  Co., 
41  N.  Y.  (2  Hand)  544 ;  1  Am.  Rep.  446. 

Wliere  a  telegram  was  sent  by  defendant's  line  to  plaintiff,  asking  for 
$500,  and  by  the  negligence  of  defendant's  employees  the  message  was 
changed  to  $5,000,  which  sum  plaintiff  sent  to  the  sender  of  the  mes- 
sage, who,  upon  receipt,  appropriated  it  to  his  OAvn  use  and  absconded, 
it  was  held  that  defendant's  negligence  was  not  the  proximate  cause  of 
the  loss,  as  the  embezzlement  did  not  naturally  result  therefrom,  and 
could  not  reasonably  have  been  expected.  Lowery  v.  The  Western 
Union  Tel.  Co.,  60  K.  Y.  (15  Sick.)  198  ;  S.  C,  19  Am.  Rep.  154. 

Finally,  a  telegraph  company  cannot  be  exculpated  from  damages 
by  showing  that  its  line  of  telegraph  was  in  good  order,  that  approved 
instruments  were  used,  and  that  faithful  and  competent  servants  were 
employed,  if  the  particular  act  complained  of  shows  negligence  in  the 
performance  of  duty.      Western  Union  Tel.  Co.  v.  Meek,  49  Ind.  53. 
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CHAPTER  CXXVI. 

TEADE-MARKS. 

ARTICLE  I. 

OF   TRADE-MATCKS   IX    GENEEAL. 

Section  1.  Definition  and  natnre.  A  trade-mark  is  the  name, 
symbol,  figure,  letter,  form  or  de^^ce  adopted  and  used  by  a  manufac- 
turer or  merchant,  in  order  to  designate  the  goods  that  he  manufactures 
or  sells,  and  distinguish  them  from  those  manufactured  or  sold  by  an- 
other, to  the  end  that  they  may  be  known  in  the  market  as  his,  and 
thus  enable  him  to  secure  such  profits  as  result  from  a  reputation  for 
superior  skill,  industry  or  enterprise.  Upton's  Law  of  Trade-marks, 
99  ;  Newman  v.  Alvord,  51  X.  Y.  (6  Sick.)  189  ;  10  Am.  Rep.  588; 
Ferguson  Y.Dmol  Mills,  TPhila.  (Penn.)  253  ;  S.  C,  2  Brewster,  31L 
It  must  be  used  to  indicate,  not  the  quality,  but  the  origin  or  ownership 
of  the  article  to  which  it  is  attached.  It  may  be  any  sign,  mark,  symbol, 
word  or  words,  which  others  have  not  an  equal  right  to  employ  for  the 
same  purpose.  Newman  v.  Alvord,  51  'N.  Y.  (6  Sick.)  189  ;  Osgood  v. 
Allen,  1  Holmes,  185  ;  S.  C,  6  Am.  L.  T.  20.  It  is  essential  to  the  idea 
of  a  trade-mark,  by  which  any  particular  manufactured  article  is  desig, 
nated,  that  the  mark  should  be  annexed  to,  or  stamped,  printed,  carved- 
or  engraved  upon,  the  article,  as  the  same  is  ofifered  for  sale,  and  if  the 
article  has  not  been  thus  distinguished,  its  mamifacturer  cannot  be  said 
to  have  appropriated  any  particular  trade-mark.  St.  Louis  Piano 
Manuf.  Co.  V.  Merlcel,  1  Mo.  App.  305  ;  Candee  v.  Deere,  54  111.  439 ; 
5  Am.  Rep.  125.  The  trade-mark  must,  as  the  terms  import,  be  one 
consisting  of  a  word,  an  expression,  a  device,  or  a  mark  invented  or 
adopted  by  the  owner,  which  designates  and  distinguishes  his  produc- 
tion from  the  general  manufacture  of  the  same  article,  and  it  cannot 
be  the  appropriation  of  words  belonging  to  the  general  public,  which 
describes  truly  a  known  product.  Helmbold  v.  Helmhold  Manuf. 
Co.,  53  How.  (N.  Y.)  Pr.  453;  Delavjare  <&  Hudson  Canal  Co.  v. 
Clarh,  13  Wall.  311 ;  Osgood  v.  Allen,  1  Holmes,  185 ;  S.  C,  6  Am 
L.  T.  20. 

A  mere  general  description,  by  words  in  common  use,  of  a  kind  of 
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article,  or  ot  its  nature  and  qualities,  cannot  of  itself  be  the  subject  of 
a  trade-mark.      Oilman  v.  Ilunnewell^  122  Mass.  139,  148. 

A  property  exists  in  the  use  of  a  trade-mark  which,  though  of  a  very 
peculiar  nature,  is  sufficient  to  support  an  action,  or  to  maintain  an  in- 
junction. That  manufacturer  who  has  originally  stamped  his  goods 
with  a  particular  brand  has  a  property  in  his  mark  at  law  and  can  sus- 
tain an  action  for  damages  for  the  use  of  it  by  another.  And  courts 
of  equity  will  restrain  the  use  of  it  by  another.  Hall  v.  Barroios,  8 
L.  T.  (N.  S.)  227;  S.  C,  11  Weekly  E.  525;  9  Jur.  (K  S.)  483;  32 
Law  J.  (N.  S.)  Ch.  548  ;  1  New  E.  543  ;  on  appeal,  4  DeG.  J.  &  S. 
150;  9  L.  T.  (N.  S.)  561;  12  Weekly  E.  322;  10  Jur.  (X.  S.)  55; 
33  Law  J.  (N.  S.)  Ch.  204;  Curtis  v.  Bryan,  2  Daly  (X.  Y.),  312; 
S.  C,  36  How.  Pr.  33 ;  Winson  v.  Clyde  ;  Stetson  v.  Winsor,  9  Phil. 
(Penn.)  513.  This  property  has  very  little  analogy  to  that  which 
exists  in  copyrights  or  patents  for  inventions.  In  all  cases  where 
rie-hts  to  the  exclusive  use  of  a  trade-mark  are  invaded,  the  essence  of 
the  wrong  consists  in  the  sale  of  the  goods  of  one  manufacturer  or  ven- 
dor as  of  those  of  another.  It  is  only  when  this  false  representation  is 
directly  or  indirectly  made,  that  a  party  who  appeals  to  a  court  of 
equity  can  have  relief.  Osgood  v.  Allen,  1  Holmes,  185  ;  S.  C,  6 
Am.  L.  T.  20 ;  Taylor  v.  Carpenter,  2  Sandf.  (N.  Y.)  Ch.  603  ;  S. 
C,  11  Paige,  292.  The  right  of  property  in  a  trade-mark  is  not 
limited,  in  its  enjoyment,  by  territorial  bounds,  but  may  be  asserted 
and  maintained  wherever  the  common  law  affords  remedies  for  wrongs, 
subject  only  to  such  statutory  regulations  as  may  be  j^roperly  made  con- 
cerning the  use  and  enjoyment  of  other  property.  Derringer  v. 
Plate,  29  Cal.  293.  And  in  order  to  protect  it,  it  is  not  necessary 
that  the  plaintiff  should  be  either  the  discoverer  or  first  manufacturer 
of  the  article  for  which  he  claims  the  mark.  Wolf\.  Barnett,  24  La. 
Ann.  97;  13  Am.  Eep.  Ill;  Partridge  y.  Menck,  2  Barb.  Ch.  101; 
5  K  Y.  Leg.  Obs.  94 ;  S.  C,  2  Sandf.  Ch.  622 ;  1  How.  App.  Cas. 
547,  558. 

The  leading  principle  of  the  law  of  trade-mark  is,  that  the  honest, 
skillful  and  industrious  manufacturer  or  enterprising  merchant  who 
has  produced  or  brought  into  the  market  an  article  of  use  or  consump- 
tion, that  has  found  favor  with  the  public,  and  who,  by  affixing  to  it 
some  name,  mark,  device  or  symbol  which  serves  to  distinguish  it  as 
his,  and  to  distinguish  it  from  all  others,  has  furnished  his  individual 
guaranty  and  assurance  of  the  quality  and  integrity  of  the  manufac- 
tm-e,  shall  receive  the  first  reward  of  his  honesty,  skill,  industry  or  en- 
terprise, and  shall  in  no  manner  and  to  no  extent  be  deprived  of  the 
same  by  another,  who,  to  that  end,   appropriates  and  applies  to  his 
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productions  the  same,  or  a  colorable  imitation  of  the  same  name,  mark, 
device  or  symbol,  so  that  the  public  are,  or  may  be  deceived  or  misled 
into  the  purchase  of  the  productions  of  the  one,  supposing  them  to  be 
those  of  the  other.  Wolfe  v.  Baniett,  24  La.  Ann.  97.  To  the  same 
effect,  Wothersj)oon  v.  Cicrrie,  L.  R.,  5  H.  L.  508 ;  27  L.  T.  (K.  S.) 
393 ;  S.  C,  Law  R.,  5  Eng.  &  Ir.  App.  508 ;  42  L.  J.  (K  S.)  Ch.  130 ; 
Blackivell  v.  Wright^  73  K.  C.  310 ;  Boardman  v.  Meriden  Britania 
Co.,  35  Conn.  402;  Croft  \.  Bay,  7  Beav.  84;  Howe  v.  Howe  Ma- 
chine Co.,  50  Barb.  236,  242.  The  later  cases  hold  that  this  interfer- 
ence of  courts  of  equity  is  founded  mainly  upon  the  theory  of  preventing 
frauds  upon  the  public,  rather  than  upon  that  of  protection  to  the 
owner  of  trade-marks.  The  plaintiff  need  not  have  the  exclusive 
right  to  the  use  of  the  trade-mark.  It  is  sufficient  if  his  right  is  ex- 
clusive as  against  the  defendant.  The  defendant  shall  not  be  permit- 
ted, by  the  adoption  of  a  trade-mark  which  is  untrue  and  deceptive,  to 
sell  his  own  goods  as  the  goods  of  the  plaintiff,  thus  injuring  the  plain- 
tiff and  defrauding  the  public.  Newman  v.  Alvord,  51  JST.  Y.  (6  Sick.) 
189;  10  Am.  Rep.  588  ;  Zee  v.  Haley,  L.  R.,  5  Ch.  App.  Cas.  155; 
Wbtherspoon  v.  Currie,  L.  R.,  5  Eng.  &  Ir.  App.  508.  The  court  is 
not  bound  to  interfere  where  ordinary  caution  and  attention  will 
enable  purchasers  to  discriminate  between  the  trade- marks  used  by 
different  parties.  The  maxim  "  Vigilantibus,  non  dorraientihus  jura 
suhvenitmt "  is  applied.  The  Leather  Cloth  Company  y.  The  Ameri- 
can Leather  Cloth  Company,  11  H.  L.  Cas.  523 ;  Popham  v.  Cole,  QQ 
^.  Y.  (21  Sick.)  69  ;  23  Am.  Rep.  22 ;  Broom's  Leg.  Max.  892. 

A  manufacturer  has  no  right  to  the  exclusive  use  of  a  particular 
colored  paper  or  kind  of  paper  for  covering  or  inclosing  his  goods  in 
any  particular  form.  Faber  v.  Faher,  49  Barb.  357;  S.  C,  3  Abb. 
Pr.  (K  S.)  115. 

A  party  who,  while  he  has  avoided  liability  for  the  infringement  of 
another's  trade-mark,  yet  has  adopted  a  course  calculated  to  secure  a 
portion  of  the  good  will  of  the  other's  business,  will  not  be  regarded 
with  favor  by  a  court  of  equity.  Wolfe  v.  Burke,  56  N.  Y.  (11 
Sick.)  115. 

§  2.  Wliat  may  be  a  trade-mark.  The  owner  of  an  original  trade- 
mark has  an  undoubted  right  to  be  protected  in  the  exclusive  use  of 
all  the  marks,  forms  or  symbols  that  were  appropriated  as  designating 
the  true  origin  or  ownership  of  the  goods,  article  or  fabric  to  which 
they  are  affixed,  but  he  has  no  right  to  an  exclusive  use  of  any  words^ 
letters,  figures  or  symbols,  which  have  no  relation  to  the  origin  or 
ownership  of  the  goods,  but  are  only  meant  to  indicate  their  name  or 
quality.     He  has  no  right  to  appropriate  a  sign  or  symbol,  which,  from 
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the  nature  of  the  fact  which  it  is  used  to  signify,  others  may  employ 
witli  equal  truth,  and  therefore  have  an  equal  right  to  employ,  for  the 
same  purpose.  Amosheag  Manuf.  Go.  v.  Spear,  2  Sandf.  (N.  Y.) 
599 ;  7  N.  y .  Leg.  Obs.  301 ;  Ferguson  v.  Davol  Mills,  7  Phil.  (Penn.) 
253  ;  S.  C,  2  Brewst.  314;  Boardmcm  v.  Meridtn  Britania  Co.,  35 
Conn.  402.  A  generic  name,  or  a  name  merely  descriptive  of  an  arti- 
cle of  trade,  of  its  qualities,  ingredients  or  characteristics,  cannot  be 
employed  as  a  trade-mark,  and  the  exclusive  use  of  it  cannot  be  entitled 
to  legal  protection.  Delaware  &  Hudson  Ca/nal  Co.  v.  Clark,  13 
Wall.  311 ;  Osgood  v.  Allen,  1  Holmes,  185 ;  S.  C,  6  Am.  L.  T.  20 ; 
Caswell  v.  Davis,  58  IST.  Y.  (13  Sick.)  223 ;  lY  Am.  Rep.  233.  Geo- 
graphical names,  which  point  out  only  the  place  of  production,  cannot 
be  appropriated  exclusively  so  as  to  prevent  others  from  using  them 
and  selling  articles  produced  in  the  districts  they  describe  under  these 
appellations.  Osgood  v.  Alleti,  1  Holmes,  185 ;  S.  C,  6  Am.  L.  T. 
20 ;  Ca?idee  v.  Deere,  54  111.  439 ;  5  Am.  Rep.  125  ;  Zea  v.  Wolf,  15 
Abb.  Pr.  (K  S.)  1;  S.  C,  1  T.  &  C.  (K  Y.)  626;  46  How.  Pr.  157; 
modifying  S.  C,  13  Abb,  Pr.  (N".  S.)  389;  46  How.  157;  Glendou 
Iron  Co.  V.  TJhler,  75  Penn.  St.  467 ;  15  Am.  Rep.  599 ;  Canal  Go.  v. 
Clark,  13  "Wall.  311.  But  rights  may  be  acquired  in  the  application 
of  such  names  to  particular  articles  of  manufacture  if  the  articles 
have  acquired  a  reputation  in  the  market  under  such  name  as  a  trade- 
mark. WAndreio  v.  Bassett,  4  DeG.  &  S.  380 ;  10  Jm-ist  (N.  S.), 
550 ;  S.  C,  33  Law  J.  (N.  S.)  Ch.  561 ;  12  Weekly  R.  777;  10  L.  T. 
(K  S.)  442;  affirming  S.  C,  10  Jurist  (K  S.),  492;  10  L.  T.  (N. 
S.)65;  Radde  w  Norman,  L.  R.,  14  Eq.  348;  3  Eng.  Rep.  776; 
S.  C,  41  L.  J.  (K  S.)  Ch.  525;  26  L.  T.  (K  S.)  788;  20  W.  R. 
766 ;  Newman  v.  Alvord,  51  K.  Y.  (6  Sick.)  189 ;  10  Am.  Rep. 
588  ;  affirming  S.  C,  35  How.  Pr.  108 ;  49  Barb.  588.  A  trade- 
maiiv  must  be  so  clear  and  well  defined  as  to  give  notice  to  others  and 
must  not  be  deviated  from  at  the  suggestion  of  whim  or  caprice.  It 
must  be  attached  in  such  a  way  as  to  be  reasonably  durable  and  visible. 
The  mere  declaration  of  a  person,  however  long  and  extensively  pub- 
lished, that  he  claims  property  in  a  word  as  his  trade-mark,  cannot 
even  tend  to  make  it  his  property.  It  is  the  actual  use  of  the  trade- 
mark affixed  to  the  merchandise  of  the  manufacturer  and  this  alone 
which  can  impart  to  it  the  element  of  property.  Candee  v.  Deere,  54 
111.  439  ;  St.  Louis  Piano  Manuf.  Co.  v.  Merkel,  1  Mo.  App.  305  •, 
Rowley  v.  Houghton,  2  Brewst.  303 ;  S.  C,  7  Phil.  39.  Where  one 
has  established  a  business  at  a  particular  place,  from  which  he  has  or 
may  derive  profit,  and  has  attached  to  such  business  a  name  indicating 
to  the  public  where  it  is  carried  on,  he  thereby  acquires  property  in 
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the  name  which  "will  be  protected  from  iuvasion  by  a  court  of  equity 
on  principles  analogous  to  those  applicable  in  case  of  the  invasion  of  a 
trade-mark.  Glen,  etc.,  Manuf.  Co.  v.  Hall,  61  K.  T.  (16  Sick.)  226  ; 
19  Am.  Rep.  278. 

The  name  and  address  of  the  manufacturer  combined  may  constitute 
a  trade-mark  which  will  entitle  him  who  adopts  it  to  protection  in  its 
exclusive  use,  but  neither  the  name  nor  the  address  singly  will  be 
sufficient  for  protection,  both  must  be  nsed.  Candee  v.  Deere,  54  111. 
439. 

A  person  may  acquire  a  valid  trade-mark  in  his  own  christian  name 
as  a  designation  of  his  place  of  business.  Standinger  v.  Standinger, 
19  Leg.  Int.  85.  A  name  has  for  certain  purposes  a  commercial  value. 
If  the  proprietor  estimates  that  value  and  sells  it  to  another  person,  to 
the  extent  and  for  the  purposes  for  which  he  sold  it,  he  has  no  right 
to  use  it.  Gillis  v.  Hall,  Cox's  Am.  Tel.  Trade-mark  Cas.  596 ;  Ayer 
V.  Hall,  3  Brewst.  (Penn.)  509 ;  S.  C,  8  Phil.  231 ;  1  Leg.  Gaz.  124; 
Probasco  v.  Bouyon,  1  Mo.  App.  241 ;  Filkins  v.  Blackman,  13 
Blatchf.  440. 

The  following  words  have  been  upheld  as  trade-marks :  "  Dr.  J. 
M.  Lindsey's  Improved  Blood  Searcher."  Fidtoii  v.  Sellers,  4  Brewst. 
42.  "  Brooklyn  White  Lead  &  Zinc  Company.' '  Brooklyn  White 
Lead  Company  v.  Masury,  25  Barb.  416.  "  Heroine,"  Rowley  v. 
Houghton,  2  Brewst.  (Penn.)  303;  S.  C,  7  Phil.  39.  "Dr.  J.  Black- 
man's  Genuine  Healing  Balsam."  Filkins  v.  Blackman,  13  Blatchf. 
440.  "  Eureka."  Ford  v.  Foster,  L.  R.,  7  Ch.  App.  611 ;  3  Eng. 
Rep.  538 ;  Alleghany  Fertiliser  Co.  v.  Woodside,  1  Hughes,  115. 
"Keystone  Line."  Winsor  v.  Clyde,  9  Phil.  513.  "Sykes'  Patent." 
Sykes  v.  Sykes,  3  Barn.  &  Cres.  541 ;  S.  C,  5  Dowl.  &  Ryl.  292. 
" Stonebreaker's  Medicines."  Stonehreaker  v.  Stonehreaker,  33  Md. 
252. 

The  corporate  name  of  a  corporation  is  a  trade-mark  from  the  neces- 
sity of  the  thing,  and  upon  every  consideration  of  private  justice  and 
public  policy,  deserves  the  same  consideration  and  protection  from  a 
court  of  equity.  A  corporate  name  is  a  necessary  element  of  a  corpo- 
ration's existence,  and  any  act  which  produces  confusion  or  uncertainty 
concerning  such  name  is  well  calculated  to  injuriously  affect  the  iden- 
tity and  business  of  the  corporation.  Newhy  v.  Oregon  Central  R.  R. 
Co.,  1  Deady,  609;  Holmes  v.  Holmes,  Booth  d;  Atwood  Manuf.  Co., 
37  Conn.  278 ;  J  Am.  Rep.  324 ;  The  Amoskeag  Manuf.  Co.  v.  Gar- 
ner, 55  Barb.  151 ;  S.  C,  6  Abb.  (X.  S.)  9,65  ;  4  Am.  L.  T.  (N.  S.)  176. 

Whether  a  mere  name  of  an  article,  or  a  designation  of  a  place  of 
manufacture,  can  or  cannot  become  the  subject  of  protection,  as  a  trade- 
VoL.  YL— 4 


26  TRADE-MARKS. 

mark,  or  whether  the  words,  "  Genuine"  or  "  Yankee,"  can  or  cannot 
in  any  possible  combination  be  used  as  a  trade-mark,  the  court  will 
restrain  the  use  thereof  in  pecuHar  devices  and  hibels  in  imitation  of 
trade-marks  iised  by  a  manufacturer  to  distinguish  his  goods,  and  when 
such  use  tends  to  deceive  the  pubhc.  Williains  v.  Johnson,  2  Bosw. 
1 ;  Williams  v.  S])ence,  25  How.  (N.  Y.)  Pr.  366.  To  the  same  effect, 
Braham  v.  Bustard,  9  L.  T.  (N.  S.)  199 ;  S.  C,  1  Hem.  &  M.  447 ;  11 
W.  R.  1061 ;  2  New  R.  572;  Davis  v.  Kendall,  2  R.  I.  566. 

The  symbol  1-2  printed  in  a  special  and  unusual  manner  may  be  reg- 
istered as  a  trade-mark,  and  be  protected  so  far  as  to  enjoin  an  imitator 
from  using  it  printed  in  the  like  manner,  Kinney  v.  Allen,  1  Hughes, 
106  ;  Kinneij  v.  Basch,  K.  Y.  Sup.  Court,  S.  T.,  unreported. 

Equity  will  protect  the  use  of  the  name  of  a  newspaper  as  a  trade- 
mark from  imitation  or  simulation  which  is  designed  as  such  to  mislead 
the  public.  American  Grocer  Publishing  Assoc,  v.  Grocer  Publish- 
ing Co.,  51  How.  (N.  Y.)  Pr.  402. 

A  system  of  numbers  adopted  and  used  by  a  manufacturer  in  order 
to  designate  goods  of  his  make  may  be  the  subject  of  the  same  protec- 
tion in  equity  as  an  ordinary  trade-mark.  Ainsworth  v.  Walmsley,  L. 
R.,  1  Eq.  518  ;  S.  C,  12  Jurist  (K  S.),  205  ;  14  W.  R.  363 ;  14  L.  T. 
(N.  S.)  220  ;  35  L.  J.  (N.  S.)  Ch.  352 ;  Gillott  v.  EsterbrooTc,  48  I^.  Y. 
(3  Sick.)  374  ;  affirming  S.  C,  47  Barb.  455 ;  Kinney  v.  Allen,  1  Hughes, 
106  ;  S.  C,  4  Am.  L.  T.  (N.  S.)  258. 

The  owner  of  a  peculiar  product  of  nature,  like  natural  mineral  water, 
who  has  applied  to  it  a  conventional  name,  by  which  it  has  become  gen- 
erally known,  and  under  which  it  has  been  extensively  sold  by  him  as 
a  useful  article,  is  entitled  to  be  protected  in  the  exclusive  use  of  such 
name  as  his  trade-mark  in  the  sale  of  the  article.  Congress  <&  Empire 
Spring  Co.  v.  High  Rock  Congress  Spring  Co.,  45  N".  Y.  (6  Hand) 
291 ;  S.  C,  10  Abb.  Pr.  (X.  S.)  348 ;  reversing  S.  C,  57  Barb.  526. 

§  3.  What  not  a  subject  of  trade-mark.  A  man  cannot  make  a 
trade-mark  of  his  name  to  the  exclusion  of  a  like  use  of  it  by  another 
of  the  same  name,  the  use  of  it  by  the  latter  being  fair,  and  unaccom- 
panied by  contrivances  to  deceive.  Gilman  v.  Ilunnewell,  122  Mass. 
139 ;  Wolfe  v.  Burhe,  7  Lans.  151 ;  S.  C.  reversed  on  another  point, 
56  N".  Y.  (11  Sick.)  115 ;  Burgess  v.  Burgess,  3  DeG.  M.  &  G. 
896;  S.  C,  22  Law  J.  (K  S.)  Ch.  675;  17  Eng.  L.  &  Eq.  257; 
Lazenby  v.  White,  L.  J.  (]^.  S.)  Ch.  354  ;  JIallet  v.  Cumston,  110 
Mass.  29.  Every  man  has  the  absolute  right  to  use  his  own  name 
in  his  own  business,  even  though  he  may  thereby  interfere  with  and 
injure  the  business  of  another  bearing  the  same  name ;  provided  he  does 
not  resort  to  any  artifice,  or  do  any  act  calculated  to  mislead  the  public 


TRADE-MAKKS.  27 

as  to  the  identity  of  the  establishments,  and  to  produce  injury  to  the 
other  beyond  that  which  resuhs  from  the  similarity  of  the  names. 
Meneely  v.  Meneely,  62  K.  T.  (17  Sick.)  427  ;  S.  C,  20  Am.  Eep.  489  ; 
Meriden  Britania  Co.  v.  Parker^  39  Conn.  450 ;  12  Am.  Eep.  401. 
When  a  new  preparation  or  compound  is  offered  for  sale,  a  distinct  and 
specific  name  must  necessarily  be  given  to  it.  The  name  thus  given  to 
it,  no  matter  when  or  by  whom  imposed,  becomes  by  use  its  proper 
appellation,  and  passes  as  such  into  one  common  language.  Ilenee,  all 
who  have  an  equal  right  to  manufacture  and  sell  the  article  have  an 
equal  right  to  designate  and  sell  it  by  its  proper  and  appropriate  name, 
the  name  by  which  alone  it  is  distinguished  and  known,  provided  each 
person  is  careful  to  sell  the  article  as  prej)ared  and  manutactured  by 
himself  and  not  by  another.  When  this  caution  is  used,  there  is  no 
deception  of  which  a  rival  manufacturer,  not  even  the  manufacturer 
by  whom  the  distinctive  name  was  first  invented  or  adopted,  can  justly 
complain ;  and  so  far  from  there  being  any  imposition  upon  the  i)ublic, 
it  is  the  use  of  the  distinctive  name  tliat  gives  to  purchasers  the  very 
information  which  they  are  entitled  to  have.  In  short  an  exclusive 
right  to  use,  on  a  label  or  other  trade-mark,  the  appropriate  name  of  a 
manufactured  article,  exists  only  in  those  who  have  an  exclusive  prop- 
erty in  the  article  itself.  Fetridge  v.  Wells,  13  How.  (X.  Y.)  Pr.  385  ; 
S.  C,  4  Abb.  Pr.  144 ;  Young  v.  Macrae,  9  Jurist  (N.  S.),  322 ;  Photon 
V.  WrigU,  5  Phil.  (Penn.)  464. 

It  has  been  held  that  the  following  words  and  phrases  could  not  be 
employed  as  trade-marks  ;  "  Schnapps : "  Burke  v.  Cassin,  45  Cal. 
467 ;  13  Am.  Rep.  204 ;  Wolf  v.  Burke,  7  Lans.  151 ;  S.  C.  reversed 
on  another  point,  56  JST.  Y.  (11  Sick.)  115.  "Schiedam  Schnapps." 
Wolfe  V.  Barnett,  24  La.  Ann.  97;  13  Am.  Rep.  Ill;  Wolfe  v. 
Goulard,  18  How.  Pr.  64  "Cylinder,"  "Lake,"  "New  York," 
"Galen."  Stokes  \.  Landgraff,  17  Barb.  608.  "Aramingo  Mills." 
Colladay  v.  Baird,  4  Phil.  (Penn.)  139.  "  Burgess's  Essence  of 
Anchovies."  Burgess  v.  Burgess,  3  DeG.  M.  ife  G.  896;  S.  C, 
17  Eng.  L.  &  Eq.  257.  "  Thomsonian  Medicines."  Thomson  v. 
Winchester,  19  Pick.  214.  "Yelno's  Yegetable  Syrup."  Canham 
V.  Jones,  2  Y.  &  B.  218.  "Night  Blooming  Cereus."  Phalon 
V.  Wright,  5  Phil.  (Penn.)  464.  "  Holbrook  "  &  "  Holbrook's"  generic 
and  descriptive.  Sherivood  v.  Andreios,  5  Am.  Law  Reg.  (N.  S.)  588. 
*'  Old  London  Dock  Gin,"  nature,  kind  or  quality.  Bininger  v.  Watt- 
less, 28  How.  (N.  Y.)  Pr.  206.  "  Liebig's  Extract  of  Meat,"  term  of 
art  to  designate  a  well-known  process.  Liebig^s  Extract  of  Meat  Co- 
{Lijnited)  v.  Hanhury,  17  L.  T.  R.  (N.  S.)  298.  "Dessicated  Cod- 
fish," descriptive  of  condition.     Town  v.  Stetson,  5  Abb.  Pr.  (X.  S.) 
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218  ;  S.  C.  affirmed,  3  Daly,  53.  "  Mainnioth  Wardrobe."  Gray  v. 
Kocli,^  Mich.  (N.  P.)  119.  "Nourishing  Stout,"  quality.  Rcujget 
V.  F'mdlater,  43  L.  J.  R.  (N.  S.)  Ch.  64;  S.  C,  22  W.  R.  53 ;  L.  R., 
17  Eq.  29  ;  7  Eng.  Rep.  653  ;  29  L.  T.  R.  (N.  S.)  448.  "  Ferro-Phos- 
phorated  Elixir  of  Calisaya  Bark,"  indicative  of  characteristics,  qualit}' 
and  composition.  Caswell  v.  Davis,  58  IST.  Y.  (13  Sick.)  223 ;  17  Am. 
Rep.  233 ;  overruling  S.  C,  35  How.  Pr.  76 ;  4  Abb.  Pr.  (N.  S.)  6. 
"  Gold  Medal,"  quality  and  that  in  some  competitive  exhibition,  a  gold 
medal  had  been  awarded  to  the  article  for  its  excellence.  Taylor  v. 
Gillies,  59  N.  Y.  (14  Sick.)  331  ;  17  Am.  Rep.  333  ;  affirming  S.  C, 
5  Dal}',  285.  "  Cherry  Pectoral,"  descriptive  term.  Ayers  v.  Bush- 
ton,  unreported  and  now  in  court  of  appeals  for  review.  "  Lackawana 
Coal,"  designating  locality.  Delaware  <&  Hudson  Canal  Co.  v.  Clark, 
13  Wall.  311.  "  Glendon,"  descriptive  of  locality.  Glendon  Iron  Co. 
v.  ilder,  75  Penn.  St.  467  ;  15  Am.  Rep.  599.  "  Durham,"  designating 
locality.  Blackwell  v.  Wright,  7  3  N.  C.  310.  "  Tucker  Spring  Bed,' 
made  under  particular  patent.  Tucker  Manuf.  Co.  v.  Boyington,  9 
Off.  Gaz.  (U.  S.  Patent  Office)  455.  "  Prize  Medal,"  common  prop- 
erty. Batty  V.  Hill,  1  H.  ife  M.  264;  S.  C,  2  New  R.  265;  11  W. 
R.  745;  8  L.  T.  R.  (N.  S.)  791.  "Victoria,"  common  use  in  trade. 
Wothersjyooii  v.  Gray,  36  Scottish  Jurist,  24.  "  Colonial,"  general  term. 
Colonial  Life  Assurance  Co.  v.  Home  and  Colonial  Assurance  Co. 
{Limited),  33  L.  J.  (N.  S.)  Ch.  741 ;  S.  C,  33  Beav.  549.  "Ne  Plus 
Ultra,"  common  in  the  trade.  Beard  v.  Turner,  13  L.  T.  (N.  S.)  747. 
"  Washing  Powder."  Fcdkinhurg  v.  Lucy,  35  Cal.  52.  "Antiquarian 
Book  Store,"  designating  trade  or  occupation.  Choynski  v.  Cohen,  39 
Cal.  501 ;  2  Am.  Rep.  476.  "  Julienne,"  designating  article  or  its 
quality.     Godillot  v.  Hazard,  49  How,  (N.  Y.)  Pr.  5. 

The  symbols  of  a  crown,  a  horseshoe  and  words  "  Best,"  "  Scrap," 
'•  Plating,"  etc.,  are  symbols  and  words  common  to  the  iron  trade.  In 
re  Barrows'  ajyplication,  L.  R.,  5  Ch.  Div.  353;  46  L.  J.  (N.  S.)  Ch. 
725  ;  25  Weekly  R.  564. 

Words,  which,  in  their  ordinary  and  universal  use,  denote  the  virtues, 
such  as  "charity,"  "faith,"  etc.,  cannot  ordinarily  be  appropriated  by 
any  one  as  a  title  or  designation  for  a  book,  play,  etc.,  written,  etc.,  by 
him,  treating  or  enforcing,  symbolizing,  etc.,  a  virtue  to  the  exclusion 
of  any  other  person  who  may  write,  etc.,  a  book,  play,  etc.,  treating 
upon,  enforcing,  symbolizing,  etc.,  the  same  virtue.  Isaacs  v.  Daly, 
39  N.  Y.  Sup.  Ct.  (7  J.  &  Sp.)  511.  The  pm-chaser  of  a  patent  and 
of  the  right  to  use  the  name  of  the  patentee  for  the  goods  manufac- 
tured by  him  thereunder,  has  no  exclusive  right  to  use  of  such  name 
after  the  expiration  of  the  patent,  and  another  manufacturer  will  not 
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be  precluded  from  using  such  name  in  representing  that  his  goods  are 
manufactured  according  to  the  patent,  provided  he  does  not  do  so  in  u 
manner  liable  to  mislead.  Edelsten  v.  Yicl\  11  Hare,  78 ;  S.  C,  23 
Eng.  L.  ifc  Eq.  51 ;  IS  Jurist,  7. 

The  word  "  aromatic,"  when  employed  to  express  one  of  the  quali- 
ties of  liquor,  is  not  a  trade-mark.  Burlie  \.  Cassin,  45  Cal.  467 ; 
13  Am.  Rep.  204.  And  a  label  at  common  law  is  not  a  trade-mark, 
although  a  manufacturer  is  entitled  to  the  exclusive  use  of  one  adopted 
by  him  to  distinguish  his  goods.  Id. 

An  official  inspector  of  fish  cannot  claim  property'  in  his  official 
brand  as  his  private  trade-mark.     Chase  v.  2fayo,  121  Mass.  343. 

§  4.  Infringement.  The  imitation  of  a  trade-mark,  to  render  a 
party  lial)le  for  an  infringement,  need  not  be  a  precise  copy  of  the  origi- 
nal ;  if  there  is  a  similarity  so  tliat  the  community  would  be  likelv  to 
be  deceived,  it  is  a  sufficient  infringement  of  the  right  of  property  in 
the  mark.  Bradley  v.  J^orton,  33  Conn.  157;  Hostetter  v.  Yovnnkle^ 
1  Dill.  329  ;  Walton  v.  Crowley,  3  Blatchf.  C.  C.  440 ;  Filley  v.  Fas- 
sett,  44  Mo.  1G8;  Tallcot  v.  Moore,  6  Ilun,  IOC.  An  imitation  is 
colorable  and  will  be  enjoined,  where  it  requires  a  careful  inspection 
to  distinguish  its  mark  and  appearance  from  that  of  the  manufac- 
tiu-er  imitated.  Blackwell  v.  Wright,  73  N.  C.  310 ;  Lochwood  v. 
Bostwick,  2  Daly,  521;  Edelsten  v.  Edelsten,  1  DeG.  J.  &:  S. 
185;  S.  C,  9  Jur.  (N.  S.)  479;  11  ^Y.  R.  328.  It  is  an  in- 
fringement, even  though  the  imitation  and  original,  when  placed 
side  by  side,  would  not  mislead,  if  the  similarity  is  siich  that  a  differ- 
ence would  not  be  noticed  when  seen  at  different  times  or  ]ilaces. 
Sohl  V.  Geisendorf,  1  Wilson  (Ind.),  00 ;  Seixo  v.  Provezende,  L.  R.,  1 
Ch.  App.  192  ;  S.  C,  14  W.  R.  357 ;  14  L.  T.  (X.  S.)  314  ;  12  Jurist  (N. 
S.),  215 ;  Fettridfje  v.  Wells,  4  Abb.  Pr.  144 ;  S.  C,  13  How.  Pr.  385. 
The  court  in  every  case  must  ascertain  whether  the  differences  are 
made  honajide  in  order  to  distinguish  the  one  article  from  the  other, 
whether  the  resemblances  and  the  differences  are  such  as  naturally  arose 
from  the  necessity  of  the  case,  or  whether,  on  the  other  hand,  the  dif- 
ferences are  simply  colorable,  and  the  resemblances  such  as  are  obviously 
intended  to  deceive  the  purchaser  of  the  one  article  into  the  belief  of 
its  being  the  manufacture  of  another  person.  Resemblance  is  a  cir- 
cmnstance  of  primary  importance  for  the  court  to  consider,  because,  if 
the  court  find  that  there  is  no  reason  for  the  resemblance,  except  for 
the  purpose  of  misleading,  it  will  infer  that  the  resemblance  was 
adopted  for  the  purpose  of  misleading.  Taylor  v.  Taylor  23  Eng.  L. 
&  Eq.  281 ;  S.  C,  23  L.  J.  (N.  S.)  Ch.  255  ;  Amoskeag  Manuf.  Co.  v. 
Spear,  2  Sandf .  Sup.  Ct.  599 ,  Blackwell  v.  Arrnistead,  5  Am.  Law 
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Times,  85.  And  it  must  appear  tluit  the  ordinary  mass  of  purchasers, 
paying  the  usual  attention  in  buying  the  article  in  question,  would  be 
deceived.  Rowley  v.  Houghton,  2  Brewst.  303 ;  S.  C,  7  Phil.  39  ; 
Cape  V.  IJvans,  L.  R.,  18  Eq.  138 ;  S.  C,  30  L.  T.  (K.  S.)  292  ;  22  W. 
R.  453 ;  Blacktoell  v.  Wrujht,  73  1^[.  C.  310.  In  determining  the 
question  of  infringement,  the  criterion  is  not  the  certainty  of  success  in 
misleading  the  public,  but  its  probability,  or  even  its  possibility.  Amos- 
Tceag  Maniif.  Co.  v.  Spear,  2  Sandf.  Sup.  Ct.  599 ;  approved  in  The 
Amosheag  Manuf.  Co.  v.  Garner,  4  Am.  Law  Times  (K  S.),  176.  To 
the  same  effect,  F'dley  v.  Fassett,  41:  Mo.  168, 

A  sign  containing  a  firm  'name  used  over  the  doorway  of  a  store  may 
be  infringed  upon  as  a  trade-mark.  Peterson  v.  Humjjhrey,  4  Abb. 
Pr.  394;  Burgess  v.  Burgess,  3  De  G.  M.  &  G.  896;  S.  C,  17  Eng. 
L.  &,  Eq.  257 ;  Cotton  v.  Thomas,  2  Brewst.  308.  The  name  established 
for  a  hotel  is  a  trade-mark,  in  which  the  proprietor  has  a  valuable  inter- 
est, which  a  court  of  equity  will  protect  from  infringement.  Wood- 
ward V.  Lazar,  21  Cal.  449  ;  Howard  v.  Henriques,  3  Sandf.  Sup. 
Ct.  725.  A  trader  may  establish  a  trade-mark  by  the  use  of  a  crest, 
and  any  thing  which  amounted  to  an  imitation  of  the  crest  as  a  trade, 
mark  would  l)e  restrained  by  the  court.  But  the  use  of  a  different  crest 
by  another  maker,  if  not  accomj^anied  by  other  indiciae  to  make  it  a 
colorable  imitation  of  the  trade-mark  of  the  plaintiff,  will  not  be 
restrained.     Beard  v.  Turner,  13  L.  T.  (X.  S.)  747. 

§  5.  What  not  an  infringement.  A  variation  must  be  regarded  as 
immaterial,  which  requires  a  close  inspection  to  detect,  and  which  can 
scarcely  be  said  to  diminish  the  effect  of  the/ac  simile  which  the  simu- 
lated label  in  all  other  respects  is  found  to  exhibit.  Fetridge  v.  Wells, 
4  Abb.  (X.  Y.)  Pr.  144;  S.  C,  13  How.  Pr.  385  ;  Blachwell  v.  Wright, 
73  K.  C.  310 ;  Bass  v.  Bawher,  19  L.  T.  (N.  S.)  626  ;  McCartney  v. 
Garnhart,  45  Mo.  (4  Post)  593.  So,  where,  in  a  stamp  used  by  the 
defendants,  the  form  of  the  printed  Avords,  the  words  themselves,  and 
the  pictured  symbol  introduced  among  them,  so  much  differed  from  that 
of  the  plaintiffs,  that  any  person  with  reasonable  care  and  observatioii 
must  see  the  difference,  and  could  not  be  misled  into  taking  one  for 
the  other,  there  is  no  infringement.  Yigilant'ibus  non  dormientibus 
leges  subserviunt.  The  Leather  Cloth  Co.  (limited)  v.  The  American 
Leather  Cloth  Co.  (limited),  11  H.  of  Lords  Gas.  523 ;  S.  C,  11  Jurist 
(K  S.),  513 ;  35  L.  J.  (K  S.)  Ch.  53  ;  affirming  S.  C,  33  L.  J.  (N.  S.) 
Ch.  199 ;  10  Jurist  (X.  S.),  81 ;  reversing  S.  C,  1  H.  &  M.  271 ;  32  L. 
J.  (X.  S.)  Ch.  721.  In  brief,  to  entitle  a  party  to  relief  for  an  alleged 
infringement  of  a  trade-mark,  the  resemblance  of  the  simulated  to  the 
genuine  trade-mark  must  be  such  as  to  amount  to  a  false  representation, 
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which  is  liable  to  deceive  the  public  and  enable  the  imitator  to  pass  off 
his  goods  as  those  of  the  j^erson  whose  trade-mark  is  imitated.  When 
ordinary  attention  on  the  part  of  customers  will  enable  them  to  dis- 
criminate between  the  trade-marks  of  different  parties  the  court  will 
not  interfere.  PopTiam  v.  Cole,  ^  K".  T.  (21  Sick.)  69 ;  23  Am.  Eep. 
22 ;  JBlackwell  v.  CraUb,  36  L.  J.  (^.  S.)  Ch.  504: ;  Cope  v.  Evans, 
L.  E.,  IS  Eq.  138 ;  S.  C,  30  L.  T.  (:N^.  S.)  292;  Tallcot  v.  Moore,  6 
Hun,  106. 

In  matters  of  trade-marks  or  labels  for  medical  compounds,  mere  sim- 
ilarity of  size,  or  square  packages,  or  of  classification  of  diseases  or  symp- 
toms, is  insufficient  to  invoke  equitable  interference.  Compounding 
medicines  is  an  open  trade,  and  protection  by  law  is  only  authorized 
when  the  peculiar  symbols  and  devices  are  put  upon  the  public  in  fraud 
of  individual  rights  acquired  by  priority  of  use  and  title  therein.  Ellis 
V.  Zeilen  <&  Co.,  42  Ga.  91 ;  Scoville  v.  Toland,  6  West.  Law  Jour.  84. 

§  6.  Statutory  provisions.  Any  person  or  firm  domiciled  in  the 
United  States,  and  any  corporation  created  by  the  authority  of  the 
United  States,  or  of  any  State  or  Territory  thereof,  and  any  person, 
firm,  or  corporation  resident  of,  or  located  in  any  foreign  country,  which 
by  treaty  or  convention  affords  similar  privileges  to  citizens  of  the  Uni- 
ted States,  and  who  are  entitled  to  the  exclusive  use  of  any  lawful  trade- 
mark, or  who  intend  to  adopt  and  use  any  trade-mark,  for  exclusive  use 
within  the  United  States,  may  obtain  j)rotection  for  such  lawful  trade- 
mark by  complying  with  the  following  requirements  : 

First.  By  causing  to  be  recorded  in  the  patent  office  a  statement 
specifying  the  names  of  the  parties  and  their  residences  and  place  of 
business,  who  desire  the  protection  of  the  trade-mark ;  the  class  of  m.er- 
chandise  and  the  particular  description  of  goods  comprised  in  such  class, 
by  which  the  trade-mark  has  been  or  is  intended  to  be  appropriated ;  a 
description  of  the  trade-mark  itself,  with  fac  similes  thereof,  showing 
the  mode  in  which  it  has  been  or  is  intended  to  be  applied  and  used ; 
and  the  length  of  time,  if  any,  during  wliich  the  trade-mark  has  been 
in  use. 

Second.  By  making  payment  of  a  fee  of  twenty-five  dollars,  in  the 
same  manner  and  for  the  same  purpose  as  the  fee  required  for  patents. 

Third.  By  complying  with  such  regulations  as  may  be  prescribed  by 
the  commissioner  of  patents.  U.  S.  Eev.  Stat.,  title  LX,  chap.  2,  p. 
963,  §  4937. 

The  certificate  prescribed  by  the  preceding  section  must,  in  order  to 
create  any  right  whatever  in  favor  of  the  party  filing  it,  be  accompa- 
nied by  a  written  declaration,  verified  by  the  person,  or  by  some  mem- 
ber of  the  firm,  or  officer  of  the  corporation  by  whom  it  is  filed,  to  the 
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effect  that  the  party  claiming  protection  for  the  trade-mark  has  a 
right  to  the  use  of  the  same,  and  that  no  other  person,  firm,  or  cor- 
poration has  the  right  to  such  use,  either  in  the  identical  form  or  in 
any  such  near  resemblance  thereto  as  might  be  calculated  to  deceive ; 
and  that  the  description  and  fac  similes  presented  for  record  are  true 
cojDies  of  the  trade-mark  sought  to  be  protected.     Id.,  p.  964,  §  4938. 

The  commissioner  of  patents  shall  not  receive  and  record  any  pro- 
posed trade-mark  which  is  not  and  cannot  become  a  lawful  trade-mark, 
or  Avhich  is  merely  the  name  of  a  person,  firm,  or  coi'poration,  unac- 
companied by  a  mark  sufficient  to  distinguish  it  from  the  same  name 
when  used  by  other  persons,  or  which  is  identical  with  a  trade-mark 
appropriate  to  the  same  class  of  merchandise  and  belonging  to  a  differ- 
ent owner,  and  already  registered  or  received  for  registration,  or 
which  so  nearly  resembles  such  last-mentioned  trade-mark,  as  to  be 
likely  to  deceive  the  public.  But  this  section  shall  not  prevent  the 
registry  of  any  lawful  trade-mark,  rightfully  in  use  on  the  8th  day  of 
July,  1870.     Id.,  p.  964,  §  4939. 

The  time  of  the  receipt  of  any  trade-mark  at  the  patent  office  for 
registration  shall  be  noted  and  recorded.  Copies  of  the  trade-mark  and 
of  the  date  of  the  receipt  thereof,  and  of  the  statement  filed  therewith, 
under  the  seal  of  the  patent  office,  certified  by  the  commissioner,  shall 
be  evidence  in  any  suit  in  which  such  trade-mark  shall  be  brought  in 
controversy.     Id.,  p.  964,  §  4940. 

A  trade-mark  registered  as  above  prescribed  shall  remain  in  force  for 
thirty  years  from  the  date  of  such  registration,  except  in  cases  where 
such  trade-mark  is  claimed  for  and  applied  to  articles  not  manufac- 
tured in  this  country,  and  in  which  it  receives  protection  under  the 
laws  of  any  foreign  country  for  a  shorter  period,  in  which  case  it  shall 
cease  to  have  any  force  in  this  country  by  virtue  of  this  act  at  the  same 
time  that  it  becomes  of  no  effect  elsewhere.  Such  trade-mark  during 
the  period  that  it  remains  in  force  shall  entitle  the  person,  firm  or  cor- 
poration registering  the  same  to  the  exclusive  use  thereof,  so  far  as  re- 
gards the  description  of  goods  to  which  it  is  appropriated  in  the  state- 
ment filed  under  oath  as  afoi'esaid,  and  no  other  person  shall  lawfully 
use  the  same  trade-mark  or  substantially  the  same  or  so  nearly  resemb- 
ling it,  as  to  be  calculated  to  deceive,  upon  substantially  the  same  de- 
scription of  goods.  And  at  any  time  during  the  six  months  prior  to 
the  expiration  of  the  term  of  thirty  years,  application  may  be  made  for 
a  renewal  of  such  registration  under  regulations  to  be  prescribed  by 
the  commissioner  of  patents.  The  fee  for  such  renewal  shall  be  the 
same  as  for  the  original  registration,  and  a  certificate  of  such  renewal 
shall  be  issued  in  the  same  manner  as  for  the  original  registration,  and 
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Buch  trade-mark  shall  remain  in  force  for  a  further  term   of   thirty 
years.     Id.,  p.  9 6 J:,  §  4941. 

Any  person  who  shall  reproduce,  counterfeit,  copy  or  imitate  any 
recorded  trade-mark,  and  affix  the  same  to  goods  of  substantially  the 
same  descriptive  properties  and  qualities  as  those  referred  to  in  the  regis- 
tration, shall  be  liable  to  an  action  on  the  case  for  damages  for  such 
wrongful  use  of  such  trade-mark  at  the  suit  of  tlie  owner  thereof,  and 
the  party  aggrieved  shall  also  have  his  remedy  according  to  tlie  course 
of  ecpiity  to  enjoin  the  Avrongful  use  of  his  trade-mark  and  to  recover 
compensation  therefor  in  any  court  having  jurisdiction  over  the  person 
guilty  of  such  wrongful  use.     Id.,  p.  964,  §  4942. 

ISTo  action  shall  be  maintained  under  the  provisions  of  this  chapter 
by  any  person  claiming  the  exclusive  right  to  any  trade-mark  which  is 
used  or  claimed  in  any  unlawful  business,  or  upon  any  article  which  is 
injurious  in  itself,  or  upon  any  trade-mark  wliich  has  been  fraudulently 
obtained,  or  wliich  has  been  formed  and  used  with  the  design  of  de- 
ceiving the  public  in  the  purchase  or  use  of  any  article  of  merchandise. 
Id.,  p.  964,  §  4943. 

Any  person  who  shall  procure  the  registry  of  any  trade-mark,  or  of 
himself  as  the  owner  of  a  trade-mark,  or  an  entry  respecting  a  trade- 
mark in  the  patent  office  by  making  any  false  or  fraudulent  represen- 
tations or  declarations,  verbally  or  in  writing,  or  by  any  fraudulent 
means,  shall  be  liable  to  pay  any  damages  sustained  in  consequence  of 
any  such  registry  or  entry  to  the  person  injured  thereby  to  be  recovered 
in  an  action  on  the  case.     Id.,  p.  965,  §  4944. 

IS^othing  in  this  cliapter  shall  prevent,  lessen,  impeach  or  avoid  any 
remedy  at  law  or  in  equity,  which  any  party  aggrieved  by  any  wrongful 
use  of  any  trade-mark  might  have  had  if  the  provisions  of  this  chapter 
had  not  been  enacted.     Id.,  p.  965,  §  4945. 

Nothing  in  this  chapter  shall  be  construed  by  any  court  as  abridging 
or  in  any  manner  affecting  unfavorably  the  claim  of-  any  person  to  any 
trade-mark  after  the  expiration  of  the  term  for  which  such  trade-mark 
was  registered.     Id.,  §  4946. 

The  commissioner  of  patents  is  authorized  to  make  rules,  regulations, 
and  prescribe  forms  for  the  transfer  of  the  right  to  the  use  of  trade- 
marks, conforming  as  nearly  as  practicable  to  the  requirements  of  law 
respecting  the  transfer  and  transmission  of  copyrights.  Id.,  p.  965, 
§  4947. 

By  an  act  of  congress,  passed  August  14,  1876,  it  is  enacted : 

First.  That  any  and  every  person  dealing  in  or  selling,  or  keeping, 
or  offering  for  sale  knowingly,  any  trade-mark  goods,  etc.,  shall  on  convic- 
YoL.  YI.— 5 
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tion  thereof  be  punislied  by  fine  not  exceeding  $1,000  or  imprisonment 
not  more  tban  two  years,  or  both  such  fine  and  iiuprisomnent. 

Second.  That  every  person  frandiilently  affixing  a  registered  trade- 
mark or  a  colorable  imitation  thereof  to  goods  of  substantially  the  same 
descriptive  properties,  etc.,  on  conviction  thereof  shall  be  punished  as 
above. 

Third.  That  every  person  fraudulently  filling  a  package  bearing 
registered  trade-marks  with  substantially  the  same  goods,  etc.,  shall  be 
punished  as  above,  on  conviction  thereof. 

Fourth.  That  every  person,  with  intent  to  defraud,  making  trade- 
naark  dies,  etc.,  shall  on  conviction  thereof  be  punished  as  above. 

Fifth.  That  every  person,  with  intent  to  defraud,  counterfeiting,  etc., 
reo-istered  trade-marks,  shall,  on  conviction  thereof,  be  punished  as  above 
prescribed. 

Sixth.  That  any  person  dealing  in,  etc.,  with  intent  to  injure  or  de- 
fraud, empty  packages  bearing  trade-marks,  etc. ,  shall,  on  conviction 
thereof,  be  punished  as  above  prescribed. 

Seventh.  That  if  the  owner  of  any  trade-marks  registered,  etc.,  or 
his  agent,  make  oath  in  writing,  that  he  has  reason  to  believe  and  does 
believe  that  counterfeit  dies,  etc.,  are  in  the  possession  of  any  person, 
with  intent  to  nse  the  same  for  the  purpose  of  deception  and  fraud,  or 
make  such  oaths  that  any  counterfeits  or  colorable  imitations  of  his 
said  trade-mark,  etc.,  are  in  the  possession  of  any  person  with  intent 
to  nse  the  same  for  the  purpose  of  deception  and  fraud,  then  the  several 
judges  of  the  circuit  and  district  courts  of  the  United  States,  and  the 
commissioners  of  the  circuit  courts,  may,  within  their  respective  juris- 
dictions, proceed  under  the  law  relating  to  search  warrants,  and  may 
issue  a  search  warrant  authorizing  and  directing  the  marshal  of  the 
United  States,  for  the  proper  district,  to  search  for  and  seize  all  said 
counterfeit  dies,  etc.,  and  npon  satisfactory  proof  being  made  that  said 
counterfeit  dies,  etc.,  are  to  be  used  by  the  holder  or  owner  for  the 
purposes  of  deception  and  fraud,  that  any  of  said  judges  shall  have  full 
power  to  order  all  said  counterfeit  dies,  etc.,  to  be  publicly  destroyed. 
Fighth.  That  any  person  knowingly  and  willfully  aiding  and  abet- 
ting violations  of  the  provisions  of  this  said  act  of  congress,  shall,  upon 
conviction  thereof,  be  punished  by  a  fine  not  exceeding  $500,  or  impris- 
onment not  more  than  one  year,  or  both  such  fine  and  imprisonment. 

By  the  rules  in  trade-mark  cases,  all  applications  for  registration  are 
considered  in  the  first  instance  by  the  trade-mark  examiner.  From 
adverse  decision  by  such  examiner  upon  the  applicant's  right  to  regis- 
tration, an  appeal  directly  to  the  commissioner  Avill  lie,  no  fee  being 
charged  therefor.     In  case  of  conflicting  applications  for  registration, 
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tlie  office  reserves  the  right  to  declare  an  interference,  in  order  that  the 
parties  may  have  opportunity  to  prove  priority  of  adoption  or  right ; 
and  tlie  proceedmgs  on  such  interference  will  follow,  as  nearly  as  prac- 
ticable, the  practice  in  interferences  upon  applications  for  patents. 

AVhere  the  ti'ade-mark  can  be  represented  by  2^fac  simile^  which  con- 
forms to  the  rules  for  drawings  of  mechanical  patents,  such  a  drawing 
may  be  furnished  by  the  applicant,  and  the  additional  copies  will  be 
produced  by  the  photo-lithographic  process,  at  the  expense  of  the  office. 
Or  the  ajjplicant  may  furnish  (m&fac  simile  of  the  trade-mark,  mounted 
on  a  card  ten  by  fifteen  inches  in  size,  and  ten  additional  copies,  upon 
flexible  paper,  not  mounted,  as  in  designs,  but  in  all  cases  the  mounted 
fao  simile  or  the  drawing  must  be  signed  by  the  applicant  or  his  author- 
ized attorney,  and  the  signature  must  be  attested  by  two  witnesses. 

The  right  to  the  use  of  any  trade-mark  is  assignable  by  any  instru- 
ment of  writing,  and  such  assignment  must  be  recorded  in  the  patent 
office  within  sixty  days  after  its  execution,  in  default  of  which  it  shall 
be  void  as  against  any  subsequent  purchaser  or  mortgagee  for  a  valuable 
consideration,  without  notice.  The  fees  will  be  the  same  as  are  pre- 
scribed for  recording  assignments  of  patents. 

The  remainder  of  the  rules  in  trade-mark  cases  are  substantially  the 
statutory  enactments. 

A  registration  under  the  act  of  congress  must  stand  or  fall,  as  a  whole, 
for  that  to  which  the  registration  declares  it  is  intended  to  appropriate 
it,  there  being  no  provision  to  maintain  a  suit  on  it,  where  the  grant  is 
valid  as  to  a  part  but  not  as  to  the  whole.  Smith  v.  Reynolds,  10 
Blatchf.  85.  And  the  protection  given  to  the  use  of  a  trade-mark  is 
to  the  exclusive  use  of  such  trade-mark  only  so  far  as  regards  the  par- 
ticular description  of  goods  set  forth  in  the  statement  filed  under  said 
act  as  the  particular  description  of  goods  to  or  by  which  the  trade-mark 
has  been,  or  is  intended  to  be  appropriated  ;  and  the  prohibition  is  only 
against  the  use,  by  another,  of  substantially  the  same  trade-mark  on 
goods  of  substantially  the  same  descriptive  qualities  as  such  particular 
description  of  goods  set  forth  in  such  filed  statement.  Osgood  v.  Rock- 
wood,  11  Blatchf.  310.  So  the  registration  of  a  trade-mark  for  "  paints '' 
by  A,  who  had  previously  acquired  the  exclusive  use  of  such  trade-mark 
for  particular  kinds  of  paints  only,  does  not  enable  A  to  restrain  B  from 
using  such  trade-mark  upon  another  kind  of  paint,  to  which  B  had  been 
in  the  habit  of  affixing  such  trade-mark  prior  to  such  registration. 
Smith  V.  Reynolds,  13  Blatchf.  458.  The  certificate  of  the  registry  of 
a  trade-mark  issued  to  the  claimant  by  the  commissioner  of  patents 
under  the  act  of  congress  of  July  8,  1870,  is  not  conclusive  evidence 
that  the  de\ace  claimed  as   a  trade-mark,  is,  or  can  become,  a  lawful 
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trade-mark,  or  that  the  claimant  is  the  iirst  appropriator,  and  entitled 
to  its  exclusive  use.     Moorman  v.  Hoge,  2  Sawyer,  Y8. 


ARTICLE  II. 

EEMEDIES. 

Section  1.  Action  for  damages.  The  owner  of  a  trade-mark  is 
entitled  to  nominal  damages  for  the  violation  of  his  trade-mark,  although 
it  is  not  shown  that  he  has  sustained  actual  damage,  and  although  the 
defendant's  articles  are  not  inferior  in  quality  to  his  own.  Blofield  v. 
Payne,  1  Nev.  &  Man.  353  ;  S.  C,  4  Barn.  &  Ad.  410  ;  3  L.  J.  (^.  S.)  68  ; 
Thomson  v.  Winchester,  19  Pick.  214  ;  Rodger s  v.  Nowill,  5  C.  B.  109 ; 
S.  C,  6  Hare,  325.  But  vindictive  damages  are  not  to  he  allowed.  Tay- 
lor V.  Carpenter,  2  Woodb.  &  M.  1.  A  proper  measure  of  damages  is 
the  profits  actually  realized  by  the  defendants  from  the  sales  of  the 
spurious  article  under  the  simulated  trade-mark.  But  the  recovery 
of  the  plaintiff  is  not  limited  to  the  amount  of  such  profits.  Gra- 
ham V.  Plate,  40  Cal.  593 ;  6  Am.  Rep.  639  ;  Marsh  v.  Billings,  7 
Cush.  322  ;  Hostetter  v.  YowinUe,  1  Dillon,  329.  The  plaintiff  is 
entitled  to  such  profits  regardless  of  the  (piestion,  whether  his  busi- 
ness has  been  interfered  with,  or  his  profits  affected  thereby.  Peltz 
V.  Eichele,  62  Mo.  171.  In  an  action  for  damages,  where  the  use 
of  another's  trade-mark  originated  in  mistake  and  not  in  design,  the 
j)arty  may  be  exempted  from  damages  and  costs.  Amosheag  Manuf. 
Co.  V.  Spear,  2  Sandf.  Sup.  Ct.  599.  Proof  of  fraudulent  user  is 
of  the  essence  of  the  action.  Edelsten  v.  Edelsten,  9  Jurist  (N. 
S.),  479 ;  S.  C,  1  De  G.  J.  &  S.  185  ;  1  New  R.  300 ;  ^YotKer8poon 
V.  Cxirrie,  L.  R.,  5  Eng.  &  Ir.  App.  508 ;  S.  C,  27  L.  T.  (N.  S.)  393 ; 
reversing  S.  C,  23  L.  T.  (N.  S)  443 ;  and  aflarming  S.  C,  22  L.  T.  (N. 
S.)  260.  But  in  equity  a  person,  using  the  trade-mark  of  another  witli- 
outthe  sanction  and  authority  of  the  owner,  will  be  restrained  by  injunc- 
tion, even  where  it  does  not  appear  there  was  any  fraudulent  intent  in 
its  use,  and  will  be  required  to  account  for  the  profits  derived  from  the 
sale  of  goods  so  marked.  Stonebrealier  v.  Stonebreaker,  33  Md.  252 ; 
Blackwell  v.  Wright,  73  JST.  C.  310  ;  Ainsworth  v.  Walmsley,  L.  R.,  1 
Eq.  518  ;  S  C,  35  L.  J.  (K  S.)  Ch.  532. 

The  expense  of  obtaining  an  injunction  cannot  be  embraced  within 
the  range  of  damages  for  the  infringement  of  a  trade-mark.  Burnett 
V.  Phalon,  21  How.  (N.  Y.)  Pr.  100  ;  S.  C,  12  Abb.  Pr.  186.  And 
where  a  defendant  is  ordered  to  account  for  the  profits  made  by  him 
through  a  wrongful  use  of  the  plaintiff's  trade-mark,  he  cannot  be 
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charged  with  bad  debts  as  prolits ;  but  on  the  other  hand,  he  cannot 
charge  the  plaintiff  with  costs  of  mannfacturing  the  goods  in  respect 
of  which  the  bad  debts  were  incurred.  Edelsten  v.  Edelsten^  10  L.  T. 
E.  (K  S.)  780 ;  S.  C,  1  DeG.  J.  &  S.  135. 

Damages,  accounts  of  prolits,  and  costs  ^viil  be  refused  where  the 
phiintiff  has  unnecessarily  delayed  in  bringing  suit.  The  Amoskeag 
Manuf.  Co.  v.  Garner,  4  Am.  L.  T.  (jST.  S )  176  ;  Harrison  v.  Taylor, 
12  L.  T.  (K  S.)  339  ;  S.  C,  11  Jurist  (N.  S.),  408. 

The  inventor  of  an  unpatented  medicine  has  no  exclusive  right  to 
make  and  vend  the  same,  but  if  others  make  and  vend  it,  they  have  no 
right  to  vend  it  as  the  manufacture  of  the  inventor,  nor  to  adopt  his 
label  or  trade-mark,  nor  one  so  like  his  as  to  lead  the  public  to  suppose 
the  article  to  which  it  is  affixed  is  the  manufacture  of  the  inventor ;  and 
they  are  equally  liable  for  the  damages,  whether  such  trade-mark  be 
adopted  by  fraud  or  mistake.  Davis  v.  Kejidall,  2  R.  I.  566.  If  one 
manufactures  goods  himself  and  puts  upon  them  the  trade-mark  of 
another,  though  he  may  not  know  to  whom  that  mark  belongs,  he  must 
at  least  know  that  he  has  no  right  himself  to  the  mark.  That  knowl- 
edge makes  him  liable  to  account  for  the  profits  he  may  have  realized 
by  his  conduct.  But  if  one  buys  goods  from  a  third  party,  believing 
them  to  be  genuine,  while  in  fact  they  are  spurious,  it  is  not  until  he 
has  been  told  that  they  are  so  that  he  can  be  considered  to  be  guilty  of 
any  fraud,  or  to  be  liable  to  render  any  account.  2Iolt  v.  Custon,  33 
Beav.  578 ;  S.  C,  10  L.  T.  (N.  S.)  395. 

§  2.  Injunction,  when  granted.  A  court  of  equity  will  restrain 
by  injunction  the  unauthorized  use  of  a  manufacturer's  or  vendor's 
trade-mark.  Taylor  \.  Carpenter,  11  Paige's  (X.  Y.)  Ch.  292  ;  S.  C, 
2  Sandf .  Ch.  603 ;  Hennessey  v.  Wheeler,  69  N.  Y.  (24  Sick.)  271 ; 
Singer  Manuf.  Co.  v.  Kimhall,  10  Scottish  L.  E.  173 ;  S.  C,  45 
Scottish  Jiu-ist,  201 ;  Blackwell  v.  Ar7nistead,  5  Am.  L.  T.  85. 
But  to  entitle  a  party  to  relief  for  an  alleged  infringement  of  a 
trade-mark,  the  resemblance  of  the  simulated  to  the  genuine  trade-mark 
must  Ije  such  as  to  amount  to  a  false  representation,  which  is  liable 
to  deceive  the  public,  and  enable  the  imitator  to  pass  off  his  goods  as 
those  of  the  person  whose  trade-mark  is  imitated.  When  ordinary  at- 
tention on  the  part  of  customers  will  enable  them  to  discriminate  be- 
tween the  trade-marks  of  diiierent  parties,  the  court  will  not  interfere. 
Pojjham  V.  CoU,  m  1^.  Y.  (21  Sick.)  69 ;  23  Am.  Eep.  22 ;  Delco- 
ware  (&  Hudson  Canal  Co.  v.  Clark,  13  Wall.  311;  Osgood  v.  Allen, 
1  Holmes,  185 ;  S.  C,  6  Am.  L.  T.  20  ;  Blackwell  v.  Wright,  73  J^. 
C.  310 ;  Wothersjpoon  v.  Currie,  L.  E.,  5  Eng.  &  Ir.  App.  508  ;  S. 
C,  42  L.  J.  (N.  S.)  Ch.  130 ;  27  L.  T.  (k.  S.)  393 ;  Tallcot  v.  Moore, 
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6  Hun,  106.  One  who  asks  on  general  princij^les  of  eq^uity,  and 
independent  of  statute,  to  liave  an  infringement  of  liis  trade-mark  en- 
joined, must  show  a  clear  legal  right  and  a  plain  violation.  On  the 
question  of  violation,  the  true  inquiry  is,  not  whether  the  defendant 
intends  to  deceive,  hut  wliether  his  nuirks  and  symbols  actually  do  de- 
ceive the  public.  Blackioell  v.  Wright,  73  IST.  C.  310  ;  Green  v.  SJie])- 
herd,  38  Scottish  Jurist,  523  ;  Ellis  v.  Zeillin,  -12  Ga.  91 ;  Foot  v.  Lea, 
13  Irish  Eq.  1:81: ;  Coffeen  v.  Brunton,  5  McLean,  256  ;  Tallcot  v.  Moore, 
6  Hun  (N.  Y.),  106.  The  court,  in  considering  the  propriety  of  enjoin- 
ing a  defendant,  pending  a  litigation,  who  employs  devices  calculated 
and  intended  by  him  to  secure  the  benefit  of  the  reputation  acquired  by 
the  plaintiff,  will  not  feel  called  upon  to  be  zealous  to  aid  him  by  refined 
distinctions,  so  that  he  may  evade  the  letter  and  violate  the  scope  and 
spirit  of  the  adjudged  cases.  Willlaias  v.  Johnson,  2  Bosw.  1.  But 
the  interference  of  courts  of  equity,  instead  of  being  founded  on  the 
theory  of  protection  to  the  owner  of  trade-marks,  is  now  supported 
mainly  to  prevent  frauds  upon  the  public.  If  the  use  of  any  words, 
numerals  or  symbols  is  adopted  for  the  purpose  of  defrauding  the  public, 
the  courts  will  interfere  to  protect  the  public  from  such  fraudulent  in- 
tent, even  though  the  person  asking  the  intervention  of  the  court  may 
not  have  the  exclusive  right  to  the  use  of  these  words,  numerals  or 
symbols.  See  Neioman  v.  Alvord,  51  Is.  Y.  (6  Sick.)  189  ;  10  Am. 
Rep.  588  ;  Lee  v.  Haley,  L.  R.,  5  Ch.  App.  Gas.  155 ;  Wothers2)oon 
V.  Ourrie,  L.  R.,  5  Eug.  &  Ir.  App.  508. 

A  fancy  name  which  designates  a  particular  kind  of  article  may  be  in 
general  use  in  price  lists  which  circulate  between  manufacturers  and 
retail  dealers,  without  prejudicing  the  right  of  the  inventor  to  the  ex- 
clusive use  of  a  fancy  name  as  a  trade-mark  in  the  sale  of  the  ai  tide  to 
the  public.  Ford  v.  Foster,  L.  R.,  '7  Ch.  App.  Gas.  611 ;  3  Eng.  Rep. 
538 ;  S.  C.,  27  L.  T.  (N.  S.)  219  ;  41  L.  J.  (K  S.)  Ch.  682  ;  20  W.  R. 
318;  reversing  S.  G.,  20  W.  R.  311.  See,  too,  Morrison  v.  Case,  9 
Blatchf.  (C.  C.)  51:8  ;  Hirst  v.  Denham.,  L.  R.,  14  Eq.  542 ;  3  Eng. 
Rep.  833;  S.  C,  41  L.  J.  (K  S.)  Ch.  752  ;  27  L.  T.  (KS.)  56. 

Where  the  name  of  a  place  has  by  user,  by  a  particular  maker  of  a 
particular  article  of  manufacture,  acquired  a  secondary  signification  in 
connection  with  that  manufacture,  and  has  obtained  currency  and  value 
in  the  market  as  the  trade  denomination  of  that  particular  malcer's 
goods,  it  becomes,  in  connection  with  that  manufacture,  the  property 
of  that  maker  as  his  trade-mark,  or  as  part  of  his  trade-mark.  W other- 
spoon  V.  Ourrie,  L.  R.,  5  Eng.  &  Ir.  App.  508  ;  S.  C,  42  L.  J.  (X.  S.) 
Ch.  130  ;  M' Andrew  v.  Bassett,  10  Jurist  (^.  S.),  550  ;  S.  C.,  33  L.  J. 
(K.  S.)  Ch.  561 ;  12  W.  R.  777  ;  10  L.  T.  (X.  S.)  442  ;  affirming  S.  C, 
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10  Jurist  (X.  S.),  492;  10  L.  T.  (X.  S.)  65  ;  Newman  v.  Alvord,  51 N. 
Y.  (6  Sick.)  189  ;  affirming  S.  C,  35  How.  Pr.  108 ;  49  Barb.  5SS. 

Wliere  iiimibers  are  associated  witli  the  name  of  the  manufacturer 
upon  labels  of  a  certain  form,  color  and  general  arrangement,  and  in 
connection  with  such  labels  are  used  by  him  to  indicate  his  own  goods, 
they  may,  by  virtue  of  that  connection,  form  an  imjDortant  part  of  a 
trade-mark,  and,  as  such,  are  entitled  to  protection  by  injunction. 
BoardiTianx.  Meriden  Britania  Co.,  35  Conn.  402  ;  Gillott  v.  Ester- 
Iroolc,  48  N.  Y.  (3  Sick.)  374 ;  8  Am.  Eep.  553 ;  affirming  S.  C,  47 
Barb.  455 ;  Kinney  v.  Allen,  4  Am.  L.  T.  (X.  S.)  258. 

Where  a  man  has  given  liis  own  name  to  a  particular  manufactm*e, 
and  sells  the  use  of  his  name  in  the  manufacture  of  those  particular 
goods,  a  court  of  equity  will  restrain  him  from  advertising  goods  of  the 
same  quality  under  his  own  name,  though  actually  made  by  him.  Pro- 
hasco  V.  Bouyon,  1  Mo.  App.  241 ;  Gillis  v.  Hall,  Cox's  Am.  Trade- 
mark Cas.  596 ;  Ayers  v.  Hall,  3  Brewst.  509 ;  S.  C,  8  Phil.  231. 

A  com't  of  equity  will  protect  a  person  in  the  use  of  a  trade-mark, 
such  as  the  name  of  a  newspaper,  although  the  name  adopted  is  one  that 
belongs  to  the  language  of  the  country,  and  may  be  employed  in  any 
way,  or  for  any  purpose,  which  will  not  defraud  indi^'iduals  or  deceive 
the  public.  America/n  Grocer  Puhlishing  Association  v.  Grocer  Pub- 
lishing Co.,  51  How.  Pr.  402. 

§  3.  Injunction^  when  refused.  Every  man  has  the  absolute  right 
to  use  his  own  name  in  his  own  business,  even  though  he  may  thereby 
interfere  with  or  injure  the  business  of  another  person  bearing  the  same 
name,  provided  he  does  not  resort  to  any  artifice  or  contrivance  for  the 
purpose  of  producing  the  impression  that  the  estabhshments  are  iden- 
tical, or  do  any  thing  calculated  to  mislead.  "Where  the  only  confusion 
created  is  that  which  results  from  the  similarity  of  the  names,  the  courts 
will  not  interfere.  A  person  cannot  make  a  trade-mark  of  his  own 
name,  and  thus  obtain  a  monoj)oly  of  it  which  will  debar  all  other  per- 
sons of  the  same  name  from  using  their  own  names  in  their  own  busi- 
ness. Meneely  v.  Meneely,  62  ]^.  Y.  (17  Sick.)  427 ;  S.  C,  20  Am. 
Rep.  489 ;  Meriden  Britania  Co.  v.  Parker,  39  Conn.  450 ;  12  Am. 
Eep.  401 ;  Burgess  v.  Burgess,  17  Eng.  L.  &  Eq.  257 ;  S.  C,  3  DeG. 
M.  &  G.  896  ;  17  Jurist,  292  ;  22  L.  J.  (X.  S.)  Ch.  675.  And  there  is 
no  exclusive  right  in  marks,  symbols  or  letters,  which  indicate  the 
appropriate  name,  mode  or  process  of  manufacture,  or  the  peculiar  or 
relative  quality  of  the  fabric  manufactured,  as  distinguished  from  tliose 
marks  which  indicate  the  true  origin  or  ownership.  The  AmosTceag 
Manuf.  Co.  v.  Spear,  2  Sandf.  Sup.  Ct.  599  ;  Same  v.  Garner,  55 
Barb.  151 ;  S.  C,  6  Abb.  (X.  S.)  265  ;  4  Am.  L.  T.  (K  S.)  176  ;  Eagett 
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V.  Findlater,  L.  E.,  17  Eq.  29 ;  7  Eiig.  Rep.  653 ;  S.  C,  43  L.  J.  (N. 
S.)  Ch.  04 ;  20  L.  T.  (N.  S.)  448  ;  22  W.  E.  53.  So,  tlie  words  "  Ferro- 
Phospliorated  Elixir  6i  Calisaya  Bark  "  cannot  be  protected  as  a  trade- 
mark. Caswell  V.  Davis,  58  N.  Y.  (13  Sick.)  223 ;  17  Am.  Eep. 
233.  Nor  can  the  words  "gold  medal"  be  protected.  Taylor  v. 
Gillies,  59  N.  Y.  (14  Sick.)  331 ;  17  Am.  Eep.  333  ;  affirming  S.  C, 
5  Daly,  285.  An  injunction  will  not  be  granted  in  favor  of  a  plaintiff 
wbo  lias  no  more  right  to  use  a  trade-mark  than  has  the  defendant  to 
restrain  the  latter  from  manufacturing  and  selling  imder  such  trade- 
mark an  article  different  from  that  represented  by  it,  although  such 
defendant  does  not  know  the  secret  of  the  manufacture  of  the  genuine 
article.  Weston  v.  KetcJiam,  7  Jones  tfc  Sp.  (j^.  Y.)  54  ;  Cannicliael 
V.  Latimer,  11  E.  I.  395  ;  23  Am.  Eep.  481.  And  a  court  of  equity 
will  not  interfere  to  protect  a  party  in  the  use  of  trade-marks  calcu- 
lated to  deceive  the  public.  Ilobbs  v.  Francias,  19  lio^v.  (N.  Y.)  Pr. 
567 ;  Leather  Cloth  Company  v.  Avnerican  Leather  Cloth  Company, 
11  H.  L.  Cas.  523.  But  this  rule  does  not  extend  to  cases  where  the 
deception  alleged  is  not  in  the  trade-mark  itself,  but  in  advertisuuients 
used  to  advance  the  sales  of  the  article.  Curtis  v.  Bryan,  2  Daly  (xs . 
Y.),  312;  S.  C,  36  How.  Pr.  33;  Ford  v.  Foster,  L.  E.,  7  Ch.  App. 
611 ;  3  Eng.  Eep.  538. 

It  must  be  considered  as  sound  doctrine  that  no  one  can  apply  the 
name  of  a  district  of  country  to  a  well-known  article  of  commerce,  and 
obtain  thereby  such  an  exclusive  right  to  the  appellation  as  to  prevent 
others  inhabiting  the  district  or  dealing  in  similar  articles  coming  from 
the  district  from  truthfully  using  the  same  designation.  Delauoare  <J& 
Hudson  Canal  Co.  v.  Clark,  13  Wall.  311 ;  Glendon  Lron  Co.  v.  Uhler, 
75  Penn.  St.  467 ;  15  Am.  Eep.  499  ;  Blcckwell  v.  Wright,  73  N.  C. 
310.  If  two  parties  are  concerned  in  gettmg  up  a  medicine,  both  con- 
tributing to  the  compotmd  as  a  partnership  action,  neither  can  claim 
the  exclusive  use  of  the  name  or  trade-mark  used  in  connection  there- 
with. CoffeeiiM .  Brunton,  5  McLean,  256.  See  Brown  v.  Mercer,  5 
Jones  &  Sp.  (N.  Y.)  265  ;  Bowman  v.  Floyd,  3  Allen,  76. 

The  principle  upon  which  equity  enjoins  a  defendant  from  imitating 
the  plaintiff's  trade-marks  are  not  applied  to  the  publication  of  news- 
papers, except  so  far  as  to  protect  the  proprietor  of  a  paper  in  the  use 
of  the  name  adopted  by  him  for  such  paper.  Stephens  v.  Be  Couto,  7 
Eobt.  (X.  Y.)  343  ;  S.  C,  4  Abb.  (N.  S.)  47.  ^qq  Bradbury  v.  Beeton, 
39  L.  J.  (N.  S.)  Ch.  57  ;  S.  C,  21  L.  T.  (N.  S.)  323  ;  18  W.  E.  33.  And 
a  court  of  equity  ought  not  to  interfere  by  injunction  to  restrain  the 
use  of  a  trade-mark  where  the  testimony  in  regard  to  the  right  to  the 
ownership  of  such  trade-mark  is  conflicting  and  contradictory,   so  that 
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it  is  difficult  to  determine  on  which  side  the  weight  of  evidence  pre- 
ponderates.     Witthans  v.  Mattfeldt,  -i-i  Md.  303 ;  22  Am.  Rep.  44:. 

If  it  appears  that  the  trade-mark,  alleged  to  be' an  imitation,  tliough 
in  some  respects  resembling  that  of  the  plaintiff,  would  not  probably 
deceive  the  ordinary  mass  of  purchasers,  an  injunction  will  nut  be 
granted.  Blackwell  v.  Wright,  Y3  N.  C.  310  ;  ' Frese  v.  Bachof,  13 
Blatfhf.  231;  Tallcot  v.  2foore,  6  Hun,  106;  Bass  v.  Baioher,  19  L. 
T.  (X.  S.)  626. 

Courts  of  equity  sometimes  refuse  to  interfere  in  behalf  of  persons 
who  claim  projDerty  in  a  trade-mark  acquired  by  advertising  their  wares 
under  representations  that  are  false.  Seahuri/  v.  Grosvenor,  53  How. 
(.^N".  Y.)  Pr.  192  ;  Eehnbold  v.  Helmhold  M'fg  Co.,  id.  453. 

"Where  a  grantor  had  affixed  his  name  to  a  theatre  by  his  acts,  his 
grantees  and  their  successors  will  not  be  restrained  from  calling  the 
theatre  the  name  which  he  had  given  it,  on  the  ground  that  tlie 
public  would  be  misled  into  believing  he  was  still  the  manager.  Booth 
V.  Jarrett,  52  How.  (X.  Y.)  Pr.  169. 

§  4.  Defenses.  Misrepresentations  in  a  trade-mark  amounting  to  a 
fraud  upon  the  public  will  disentitle  the  person  making  such  misrepre- 
sentation to  protection  in  a  court  of  equity  against  a  rival  trader ; 
and,  as  a  general  rule,  a  misstatement  of  any  material  fact,  calcu- 
lated to  impose  upon  the  public,  will  be  sufficient  for  the  purpose ; 
e.  g.,  a  trade-mark  representing  an  article  as  protected  by  a  pat- 
ent, when  in  fact  it  is  not  so  protected,  or  a  trade-mark  falsely  rep- 
resenting an  article  as  the  production  of  an  artist  of  special  skill,  or 
of  a  place  of  special  adaptation.  Leather  Cloth  Co.  {Limited)  v.  Ainer- 
ican  Leather  Cloth  Co.  {Limited),  11  H.  of  L.  Cas.  523  ;  S.  C,  12 
L.  T.  (ISr.  S.)  742  ;  35  L.  J.  (X.  S.)  Ch.  53  ;  6  Xew  R.  209 ;  13  W. 
R.  S73 ;  11  Jurist  (X.  S.),  513 ;  affirming  S.  C,  33  L.  J.  (X.  S.)  Ch. 
199;  9  L.  T.  (X.  S.)  558  ;  12  W.  R.  289  ;  10  Jurist  (X.  S.),  81 ;  and 
reversing  S.  C,  1  H.  &  M.  271 ;  32  L.  J.  (X.  S.)  Ch.  721 ;  11  W.  R. 
931 ;  8  L.  T.  (X.  S.)  829 ;  Laird  v.  Wilder,  9  Bush  (Ky.),  131 ;  15 
Am.  Rep.  707 ;  Wolfe  v.  Burke,  56  X.  Y.  (11  Sick.)  115.  Misrepre- 
sentation on  the  part  of  the  owner  of  the  trade-mark  sought  to  be 
protected  is  a  defense  that  ought  to  be  suggested  hy  the  court  in  some 
cases,  and  probably  would  be  in  all  cases  where  the  imposition  is  fla- 
grant. Por  instance,  when  a  quack  compounds  noxious  and  dangerous 
drugs,  hurtful  to  the  human  constitution,  and  advertises  them  as  a  safe 
and  sure  remedy  for  disease;  or  when  some  charlatan  avails  himself  of 
the  prejudice,  superstition,  or  ignorance  of  some  portion  of  the  public, 
to  palm  off  a  worthless  article,  even  when  not  injurious,  the  case  falls 
beneath  the  dignity  of  a  court  of  justice  to  lend  its  aid  for  the  redress 
Vol.  Yl.^e 
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of  such  a  party  who  has  been  interfered  with  by  the  imitations  of 
another  quack  or  charlatan.  But  the  suggestion  comes  with  a  poor 
grace  from  one  who  has,  hy  the  imitation,  been  guilty  of  the  same  fraud 
or  imposition  upon  the  public,  if  such  it  happens  to  be.  Smith  v. 
Woodrvff,  48  Barb.  438.  See  Palmer  v.  Harris,  60  Penn.  St  156; 
Lee  V.  Haley,  L.  R.,  5  Ch.  App.  155  ;  S.  C,  39  L.  J.  (K.  S.)  Ch.  284  ;  18 
W,  K.  242.  But  a  collateral  misrepresentation  by  the  owner  of  the 
trade-mark  will  not  disentitle  him  to  relief,  either  at  law  or  in  ec[uity, 
Fm-d  V.  FosUr,  L.  R.,  7  Ch.  App.  Cas.  611  ;  3  Eng.  R.  538  ;  S.  C,  41 
L.  J.  (K  S.)  Ch.  682 ;  20  W.  R.  318  ;  27  L.  T.  (K  S.)  219 ;  reversing 
S.  C,  20  W.  R.  311.  See  Ellis  v.  Zeilin,  42  Ga.  91.  Where  fraud 
and  falsehood  on  the  part  of  the  plaintiff  are  relied  on  as  a  forfeiture 
of  his  title  to  relief  in  equity  for  a  violation  of  a  trade-mark,  it  must 
result  from  direct  proof  and  not  from  mere  crimination  or  argument. 
Blackwell  v.  Artnistead,  5  Am.  L.  T.  85  ;  Lee  v.  LTaley,  L.  R.,  5  Ch. 
155 ;  S.  C,  18  W.  R.  242  ;  39  L.  J.  (N.  S.)  Ch.  284.  See  Hennessy 
Y.Wheeler,  69  N.  Y.  (24  Sick.)  271;  reversing  S.  C,  51  How.  Pr. 
457. 

Though  one  discover  or  invent  an  article  and  give  it  a  peculiar  and 
distinctive  name,  if  he  permit  another  with  his  acquiescence  to  appro- 
priate it  with  that  name  and  to  put  it  forth  to  the  public  as  his  own, 
that  other  will  become  the  proprietor  of  the  name,  if  he  meets  the 
other  conditions  prescribed  by  the  law.  Caswell  v.  Davis,  58  JST.  Y. 
(13  Sick.)  223 ;  17  Am.  Rep.  233.  See  Delaware  (&  Hidson  Canal 
Co.  V.  Clark,  7  Blatchf.  112;  S.  C. ,  on  appeal,  13  Wall.  311;  Flavdl 
V.  Harrison,  19  Eng.  L.  &  Eq.  15  ;  S.  C,  10  Hare,  467 ;  17  Jurist,  368. 
But  in  order  to  prove  acquiescence  by  a  firm  in  the  ^^iratical  use  of 
their  trade-mark,  knowledge  of  such  use  must  be  proved.  Kinahan  v. 
Bolton,  15  Irish  Ch.  75 ;  Amosheag  IPf^g  Co.  v.  Garner,  55  Barb. 
151;  S.  C,  6  Abb.  Pr.  (K  S.)  265.  The  issuing  of  a  "  caution^'  to 
the  public  by  the  owner  of  a  trade-mark  will  not  be  construed  as  an 
irrevocable  acquiescence  in   its   use  by  others.      Gillott  v.  Esterlroolx, 

47  Barb,  455  ;  48  K.  Y.  (3  Sick.)  374.  And  the  use  of  the  trade-mark 
for  20  years  by  others,  where  the  plaintiffs  had  no  knowledge  of  the 
practice  and  did  not  authorize  or  acquiesce  in  the  same,  does  not  pre- 
clude the  OM'ner  from  enforcing  his  sole  right.      Gillott  v,  EsterTjroolc, 

48  N.  Y.  (3  Sick.)  374  ;  affirming  S.  C,  47  Barb.  445.  See  TFo/f  v. 
Barnett,  24  La.  Ann.  97;  13  Am.  Rep.  Ill ;  Rodgers  v.  Rodg"rs,  31 
L.  T.  (K  S.)  285  ;  S.  C,  22  W.  R.  887.  And  it  is  no  defense  that  a 
fraud  has  been  practiced  by  other  parties.  Filley  v.  Fassett,  44  Mo. 
168  ;  Gillott  v.  Esterhrool,  47  Barb.  445  ;  48  K  Y.  (3  Sick.)  374. 

Where  a  plaintiff  laid  by  for  two  yeare  before  filing  his  bill  for  an  in- 
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junction,  having  seen  labels  of  the  defendant  exhibited  publicly,  which 
he  now  complained  of  as  being  colorable  imitations  of  his  labels,  such 
laches  was  a  good  defense.  Beard  v.  Turner,  IS  L.  T.  (I^.  S.)  747. 
And  in  a  later  case  the  plaintiff  was  precluded  from  right  to  relief  by 
delaying  six  months  to  commence  suit.  Eastcourt  v.  Eastcouri  Hop 
Essence  Co.  {Limited),  M  L.  J.  (IST.  S.)  Ch.  223 ;  S.  C,  L.  E.,  10  Ch. 
276;  32  L.  T.  (N".  S.)  80  ;  23  W.  E.  313;  reversing  S.  C,  31  L.  T. 
(K  S.)  567. 

Neither  alienage  of  the  person  whose  trade-marks  are  simulated,  nor 
the  fact  that  he  resides  abroad,  constitutes  a  defense.  Collins  Co.  v. 
Brown,  3  Kay  &  J.  423 ;  S.  C,  3  Jurist  (N.  S.),  929  ;  Sctme  v.  Cowen, 
3  Kay  &  J.  428  ;  Same  v.  Beeves,  28  L.  J.  Ch.  56 ;  Tai/lor  v.  Car- 
Ijenter,  11  Paige,  292;  S.  C,  2  Sandf.  Ch.  603.  And  it  is  no  answer 
to  a  suit  for  the  violation  of  a  trade-mark  that  the  stimulated  article  is 
equal  in  quality  to  the  genuine.  Cooh  v.  Starkweather,  13  Abb.  Pr. 
(N.  S.)  392  ;  Blofeld  v.  Payne,  1  K  &  M.  353  ;  S.  C,  4  B.  &  Ad. 
410 ;  3  L.  J.  (N.  S.)  68.  It  is  no  answer  that  the  maker  of  tlie  spu- 
rious goods,  or  the  jobber  who  sells  them  to  the  retailers,  informs  those 
who  purchase  that  the  article  is  spurious  or  an  imitation.  Coats  v. 
IIolbrooTc,  2  Sandf.  Ch.  586 ;  Edelsten  v.  Edelsten,  1  DeG.  J.  &  S.  185  ; 
S.  C,  9  Jurist  (K.  S.),  479 ;  11  W.  E.  328 ;  1  New  E.  300.  And  it  is 
no  defense  that  the  fraud  was  not  intentional.  The  intent  is  immate- 
rial. If  the  imitation  is  calculated  to  mislead,  the  intention  to  deceive 
is  to  be  inferred  therefrom.  Filleij  v.  Fassett,  44  Mo.  168 ;  Holmes  v. 
Holmes,  Booth  <&  Atwood  Manuf.  Co.,  37  Conn.  278 ;  9  Am.  Eep. 
324;  The  Amosheag  M'fg  Co.  v.  Garner,  55  Barb.  151 ;  6  Abb.  (N. 
S.)  265 ;  4  Am.  L.  T.  (N.  S.)  176 ;  Wotherspoon  v.  Currie,  L.  E.,  5 
Eng.  &  Ir.  App.  508 ;  S.  C,  42  L.  J.  (N.  S.)  Ch.  130  ;  27  L.  T.  (N. 
S.)  393  ;  reversing  S.  C,  23  L.  T.  (K  S.)  443;  18  W.  E.  942  ;  and 
affirming  S.  C,  22  L.  T.  (N.  S.)  260 ;  18  W.  E.  562. 

It  is  no  defense  that  the  defendants  have  not  used  all  of  the  plahi tiff's 
labels ;  it  is  sufficient  if  there  has  been  a  violation  of  tlie  plaintiff's 
rights  by  the  defendant  in  imitating  and  using  any  of  the  labels  with  a 
view  to  deceive  the  public.     Taylor  v.  Carpenter,  3  Story,  458. 

It  is  no  defense  to  a  suit  in  equity  that  the  plaintiff  had  falsely  repre- 
sented himself  in  his  invoices  and  in  a  few  advertisements  as  tlie  "  pat- 
entee "  of  the  article  he  sought  to  sell  if  such  false  representation  was 
not  sufficient  to  prevent  him  from  sustaining  an  action  at  law.  Ford\. 
Foster,  L.  E.,  7  Ch.  App.  Cas.  611;  3  Eng.  E.  538  ;  S.  C,  41  L.  J. 
(N.  S.)  Ch.  682  ;  reversing  S.  C,  20  W.  E.  311. 
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CHAPTER  CXXVII. 

TEESPASS. 
AETICLE  I. 

OF   TRESPASS    IN     GENERAL. 

/'  Section  1.  Definition  and  natnre.  Trespass,  in  its  legal  significa- 
tion, has  a  twofold  meaning,  a  wrong  committed,  and  the  remedy  by 
action  for  damages.  The  injury  must  have  been  caused  by  the  exer- 
cise of  unlawful  force,  and  be  the  immediate  consequence  of  such  force. 
Barber  v.  Barnes^  2  Brev.  491  ;  Adams  v.  Jle/mnenway,  1  Mass.  145. 
The  wrong  may  be  to  the  person,  as  by  assault  and  battery  or  false  im- 
prisonment, or  to  the  rights  of  property,  and  be  either  intentional  or 
the  result  of  negligence,  or  recklessness.  3P ZavghUn  v.  JPrior,  1 
Car.  &  M.  354 ;  Scott  v.  Bmj,  3  Md.  431 ;  Schuer  v.  Yeeder,  1  Blackf. 
342 ;  Rappelyea  v.  Ilulse,  1  Halst.  257 ;  Churchill  v.  Bosehech,  15 
Conn.  359  ;  Strohl  v.  Levan^  39  Penn.  St.  177.  It  may  be  in  respect 
to  property  by  means  of  which  an  incorporeal  right  is  enjoyed.  Wilson 
y.  Smith,  10  Wend.  324.  So,  the  act  may  be  one  which  the  party  in- 
jured could  not  lawfully  do  himself.  PecTc  v.  Smith,  1  Conn.  103. 
See  Chatham  v.  Brainerd,  11  Conn.  83,  84 ;  post,  p.  75.  And  the 
force  may  be  only  implied  as  by  a  wrongful  though  a  peaceable  entry 
on  land. 

§  2.  Wliat  is  not  a  trespass.  An  injury  committed  by  the  invol- 
untary act  of  a  person  who  has  no  control  over  his  will,  as  in  the  case 
of  idiocy  or  lunacy,  or  by  one  impelled  by  necessity,  his  own  life  being 
in  danger,  is  not  a  trespass.  Yhicoit  v.  Stlnehour,  7  Yt.  62.  The 
same  is  the  case  when  injury  results  from  unavoidable  accident  in  tlie 
prosecution  of  a  lawful  act  witliout  any  blame  on  the  part  of  the  per- 
son who  does  the  injury.  Davis  v.  Saunders,  2  Chit.  639  ;  Good- 
man V.  Taylor,  5  Car.  &  P.  410 ;  Boche  v.  Mil/waukee  Gas  Co.,  5  Wis. 
55.  Wlien  a  person  goes  on  to  premises  the  proprietor  of  which  owes 
him  no  duty,  and  is  there  accidentally  hurt,  the  latter  is  not  liable. 
Phila.  c6  Beading  B.  B.  Co.  v.  Hummell,  4-1  Penn.  St.  375  ;  Gillis 
v.  Pa.  B.  B.  Co.,  59  id.  129.  Acts  done  under  authority  of  law  are 
not  punishable  as  trespasses  {Hammond  v.  Howell,  1  Mod.  184;  Bu- 
rond  V.  Hollins,  4  Blatchf.  451) ;  nor  such  as  are  committed  in  the  er. 
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roneous  exercise  of  a  discretion  confided  to  a  person.  Ferguson  v.  Earl 
of  Kitinotd,  9  CI.  &  Fin.  290.  Redress  will  not  be  afforded  for  a  wrong 
committed  in  a  transaction  in  wliicli  the  party  claiming  damages  M'as 
himself  guilty  of  a  violation  of  law.  Siyauldimj  v.  Preston,  21  Yt.  9  ; 
Lord  V.  CJiadhour7ie,  42  Me.  429 ;  Gregg  v.  Wyman,  4  Cush.  322. 
See  Illegality,  sub.  Sunday. 

§  3.  lujiiry  without  actual  damage.  Wlien  the  legal  right  of  an- 
other is  infringed  which  it  is  important  for  the  possessor  to  establish, 
and  the  invasion  of  whicli,  if  overlooked,  will  be  evidence  in  future 
in  favor  of  the  wTong-doer,  an  action  for  damages  may  be  maintained 
not  only  when  no  pecuniary  loss  can  be  shown,  but  even  when  the  act 
is  a  temporary  benefit.  E^ribrey  v.  Owen,  6  Exch.  353  ;  Patrick  v. 
Greenway,  2  "Wms.  Saund.  346,  note  2 ;  Ashhy  v.  White,  2  Ld.  Eaym. 
948  ;  Tillotson  v.  Smith,  32  X.  H.  90 ;  Oadwell  v.  Farrell,  2S  111.  438. 
Yol.  1,  p.  40.  But  if  no  injury  has  resulted  or  is  likely  to  resnlt  from 
the  wrongful  act,  it  will  not  be  a  ground  of  recovery.  Williams  v. 
Moyston,  4  M.  &  W.  145  ;  Young  v.  Spencer,  21  Eng.  C.  L.  145  : 
contra :   Cole  v.  Green,  1  Lev.  309. 

§  4.  Acts  wliicli  may  or  may  not  be  trespass.  Although  language 
however  abusive  cannot  in  itself  constitute  a  trespass,  yet  it  may  servo 
to  give  character  to  the  act  and  to  aggravate  the  offense.  Merest  \. 
Harvey,  5  Taunt.  442.  If  it  be  alleged  that  the  injury  was  committed 
under  circumstances  of  necessity  affording  a  justification,  the  existence 
of  such  necessity  must  not  only  be  proved,  but  also  that  the  person 
sought  to  be  charged  took  every  possible  care  he  was  capable  of  to  avoid 
doing  the  mischief.  Weaver  v.  Ward,  Hob.  134 ;  Dygert  v.  Bradley, 
8  "Wend.  469.  Where  unavoidable  accident  is  set  up  in  excuse,  unless 
the  defendant  shows  that  he  exercised  the  prudence  of  the  most  pru- 
dent kind  of  men,  he  will  be  answerable  in  damages.  WaJceman  v. 
Robinson,  1  Bing.  213  ;  Sullivan  v.  Murjjhy,  2  Miles,  29 S  ;  Jen- 
nings V.  Fimdeburg,  4  McCord,  161 ;  Morgan  v.  Cox,  22  Mo.  373.  If  a 
person  voluntarily  does  a  tiling  which  he  is  not  obliged  to  do,  and 
another  is  injured  thereby,  he  will  be  liable  even  in  case  of  accident. 
Gregory  v.  Piper,  9  B.  &  C.  591 ;  Gates  v.  Miles,  3  Conn.  64  ; 
Jordan  v.  Wyatt,  4  Gratt.  151.  A  person  may  be  hable  for  injury 
caused  by  him  while  engaged  in  a  lawful  pursuit  when,  owing  to  the 
mode  in  wliich  the  business  is  conducted,  it  affects  another's  enjoyment 
of  life  or  property.  Bonomi  v.  Backhouse,  El.  Bl.  &  El.  622 ; 
6  B.  &  S.  970 ;  Bushel  v.  Miller,  1  Str.  129  ;  Clark  v.  FooU,  8  Johns. 
421 ;  McKeon  v.  See,  4  Eob.  449;  51  E".  Y.  (6  Sick.)  300;  10  Am. 
Rep.  659. 

§  5.  Knowledge^  intent  or  motive.     It  is  a  rule,  that  when  a  per- 
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son  does  an  unlawful  or  mischievous  act  which  is  likely  to  injure  another, 
and  when  he  does  a  lawful  act  so  heedlessly  or  improperly  that  some 
one  may  probably  be  damnilied  thereby,  he  will  be  held  responsible  for 
any  injury  that  may  ensue  to  the  persons  or  property  of  others  irre- 
spective of  his  real  intention,  or  although  his  conduct  was  governed  by 
no  particular  motive,  and  he  will  be  held  to  have  intended  all  the  dam- 
ages which  legitimately  result.  Guille  v.  Swan,  19  Johns.  381 ;  Yan- 
denhurgh  v.  Truax,  4  Denio,  464  ;  Allison  v.  Chandler,  11  Mich.  542 ; 
Dihhle  v.  Morris,  26  Conn.  416  ;  Brooks  v.  Olmstead,17  Vexwi.  St.  24. 
It  is  sufficient  to  maintain  trespass  that  the  wrongful  act  was  committed 
without  any  justifiable  cause  or  purjsose.  Sanderson  v.  Baker,  2  "W. 
Blk.  832;  Cate  v.  Gate,  44  N".  H.  211.  It  may  be  a  ground  of  recov- 
ery even  when  done  through  an  honest  mistake.  Ilohart  v.  Ilagget,  12 
Me.  67.  A  person  who  assumes  to  interfere  with  the  property  of 
another  is  bound  to  ascertain  whether  his  act  is  sanctioned  by  law,  and 
he  cannot  excuse  himself  by  asserting  that  he  supposed  his  proceeding 
was  lawful.  Hamilton  v.  Hunt,  14  111.  4Y2.  But  although  proof  of 
the  good  or  bad  intention  of  the  defendant  in  committing  a  trespass 
cannot  affect  the  plaintiff's  right  of  action,  yet  such  evidence  is  admissi- 
ble as  tending  to  characterize  the  offense,  and  it  is  often  useful  as  bearing 
upon  tlie  question  of  damages.  Wehh  v.  Beavan,  6  Mann.  &  G.  1055  ; 
Com.  V.  Snelling,  15  Pick.  321 ;  Handy  v.  Johnson,  5  Md.  450 ; 
Jfrench  v.  Marstin,  24  K.  H.  440;  Materson  v.  Curtis,  11  Wis.  424; 
Roth  V,  Smith,  41  111.  314 ;  Bruch  v.  Carter,  3  Vroom,  554  ;  Sherman 
V.  Kort/right,  52  Barb.  267.  The  mere  intention  of  the  plaintiff  to  do 
a  subsequent  unlawful  act,  being  from  its  nature  mutable,  cannot  be 
substituted  for  the  act.  Gates  v.  Lounsbury,  20  Johns.  427.  So,  if 
what  is  done  is  not  illegal,  bad  motives  in  doing  it  cannot  be  made  a 
ground  of  action.  PicJcard  v.  Collins,  23  Barb.  444 ;  Bartlett  v. 
Kinsley,  15   Conn.  327.     Yol.  1,  pp.  35,  36. 

§  6.  Assent  to^,  or  waiver  of  trespass.  Where  an  injury  consists  in 
the  wrongful  cutting  clown  of  trees  the  owner  of  the  laud  may  waive  tres- 
pass <iu.  cl.fr.  and  sue  for  the  value  of  the  timber  severed  and  carried 
away,  in  which  case  the  action  would  be  transitory.  Shanh  v.  Cross,  9 
Wend.  160.  When,  however,  trees  are  cut  and  carried  away  without  the 
owner's  permission,  he  cannot  waive  the  tort  and  sue  in  assumpsit,  unless 
the  wrong-doer  has  sold  the  trees.  Jones  v.  Hoar,  5  Pick.  285.  Where 
a  guardian  gave  a  person  leave  to  cut  timber  on  the  land  of  his  wards, 
and  received  part  of  the  pay  therefor,  which  was  afterward  recovered  by 
them  from  the  guardian,  it  was  held  that  as  the  wards  had  thus  waived 
the  tort,  they  could  not  maintain  an  action  of  trespass  against  tlie  |)er- 
son  who  cut  the  timber  for  the  balance  of  the  pay.     Burnett  v.  Beasley, 
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5  Jones  (N.C),  335.  An  action  of  trespass  cannot  be  maintained  against 
a  military  officer,  who,  with  the  implied  assent  of  the  owner  of  an  unoc- 
cupied field  to  use  the  same  for  a  drill  ground,  cuts  doMni  saplings 
which  interfere  with  the  use  of  the  field  in  the  way  proposed.  Laio  v. 
Nettles,  2  Bailey,  447.  A  person  does  not  waive  his  legal  remedy  by 
yielding  to  a  wrongful  dispossession.  Hamilton  v.  Gutts,  -i  Mass.  349. 
Where,  however,  the  owner  of  land  devastated  by  the  army  of  the 
late  Confederate  States,  brought  an  action  of  trespass  against  certain 
citizens  for  assisting  in  the  devastation,  and  it  was  proved  that  such  aid 
was  rendered  under  a  military  requisition,  and  the  evidence  tended  to 
show  that  the  plaintiff,  being  told  by  the  officers  in  command  that  all 
damages  should  be  paid,  acquiesced,  and  the  damages  were  assessed, 
but  whether  they  were  ever  paid  did  not  appear,  it  was  held  that  the 
defendants  were  not  liable.     Baker  v.    Wright,  1  Bush,  500. 

An  injunction  to  stay  a  trespass  will  not  be  granted,  if  the  party  ap- 
plying for  it  has  laid  by  and  permitted  the  expenditure  of  large  sums 
of  money  in  contravention  of  his  rights  without  making  complaint  or 
objection  during  the  progress  of  the  work.  Parrott  x.  Palmier,  3  Myl. 
&'k.  632  ;  Wood  v.  Sutdife,  2  Sim.  (I^.  S.)  163;  Birmingham  Canal 
Co.  V.  Lloyd,  18  Yes.  515  ;  Bait,  cfc  Ohio  R.  R.  Co.  v.  Strauss,  37 
Md.  237.  Where,  however,  the  legal  right  is  established,  and  the  aid 
of  a  court  of  equity  necessary,  delay  will  not  be  a  ground  for  a  denial 
of  relief,  uidess  the  delay  be  coupled  with  such  acquiescence  as  to 
deprive  the  party  of  all  claim  to  the  interposition  of  equity  in  his  belialf . 
Carlisle  v.  Cooper,  21  I^.  J.  Eq.  576. 

Where  the  owner  of  an  animal  wrongfully  killed,  takes  possession  of 
it,  he  does  not  thereby  waive  the  trespass,  but  it  only  goes  in  reduction 
of  damages.  ChaTupion  v.  Vincent,  20  Texas,  811.  If  an  attach- 
ment is  wrongfully  issued  and  served,  the  debtor  does  not  waive  the 
trespass  by  appearing  and  obtaining  a  change  of  venue.  Thomas  v. 
Hinsdale,  78  111.  259. 

§  7.  Liability  for  injury  consequent  upon  wrongful  act.  It  is  a 
well-settled  rule,  that  every  one  who  does  an  unlawful  act  is  regarded 
as  the  doer  of  whatever  follows,  and  liable  for  all  the  consequences 
which  flow  immediately  therefrom,  notwithstanding  the  final  result 
might  have  been  prevented  by  the  care  and  skill  of  the  person  injured 
{Gilhertson  v.  Richardson,  5  C.  B.  502  ;  Scott  v.  Shepherd,  2  W.  Bla. 
892 ;  Leame  v.  Bray,  3  East,  286  ;  Phares  v.  Stewart,  9  Port.  336  ;  Bur- 
ton V.  McClellan,  2  Scam.  434 ;  Yandenhurgh  v.  Truax,  4  Denio,  464 ; 
Richer  v.  Freeman,  50  N.  H.  420 ;  9  Am.  Kep.  267} ;  or  that  other 
causes  for  which  the  defendant  was  not  in  fault  might  have  contributed 
to  the  result   {Hooksett  v.  Amoskeag  Manuf.  Co.,  44  IS".  H.   105  ; 
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Hooker  v.  Miller,  37  Iowa,  613 ;  18  Am.  Rep.  18  ;  Roll  v.  Ciiy  of 
Indianapolis,  52  Ind.  54T)  ;  or,  that  the  damage  was  not  sustained 
mitil  somothiie  after  the  doing  of  the  wrongful  act.  Diclienson  v. 
Boyle,  IT  Pick.  78.  But  a  remote  cause  of  injury  cannot  be  made  a 
ground  of  recovery.     Ta/t  v.  MetcaJf,  11  id.  156. 

§  8.  Inciting  or  aiding  in  a  trespass.  A  person  who  commands,  or 
stands  by  and  approves  of  a  trespass,  is  equally  guilty  with  the  one 
who  does  the  act.  Jiidson  v.  CooTi,  11  Barb.  612  ;  McMurtrie  v.  Stew- 
art, 21  Penn.  St.  322 ;  Mallory  v.  Merritt,  17  Conn.  178 ;  Clark  v. 
Bales,  15  Ark.  452.  In  an  action  for  a  trespass  alleged  to  have  been 
committed  in  the  service  of  the  writ  of  restitution  in  proceedings  of 
forcible  entry  and  detainer,  the  court  was  asked  to  charge  that  if  the 
trespass  was  committed  by  other  persons  than  the  defendant,  the  jury 
should  find  for  her  unless  she  aided  and  abetted  in  the  commission 
of  the  trespass.  The  court  gave  the  instruction  with  this  addition: 
"  or  authorized  the  constable  to  take  possession  of  the  house,  by  remov- 
ing the  plaintiff  and  her  goods,  or  with  the  knowledge  thereof,  ap- 
proved the  same."  Olse?i  v.  TJpsahl,  69  111.  273.  Cases  sometimes 
arise,  in  which  a  number  of  persons  are  engaged  in  a  common  object, 
and  an  injury  is  inflicted  by  an  individual,  without  intentional  con- 
currence on  the  part  of  the  others,  or  even  without  intention  on  the 
part  of  the  individual  who  inflicts  the  injury,  and  yet  the  whole  num- 
ber engaged  in  the  common  object  are  held  jointly  liable  for  the  dam- 
ages sustained  by  the  injured  party.  Voshurg  v.  Moak,  1  Cush.  153. 
An  ofhcer  cannot  lawfully  command  others  to  commit  a  wrongful  act, 
and  if  he  does  and  they  obey  him,  they  will  be  liable  as  trespassers. 
Elder  v.  Morrison,  10  Wend.  128  ;  Batchelder  v.  Whitcher,  9  N.  H. 
239 ;  Wilson  v.  Franklin,  63  "N".  C.  259.  But  if  a  party  directs  an 
officer  to  do  something  which  the  officer  may  rightfully  do,  though  it  is 
unlawful  as  to  the  party,  as  to  levy  on  goods  under  an  execution,  valid  on 
its  face,  but  unauthorized  by  a  judgment,  the  latter  will  alone  be  liable. 
Coats  V.  Darby,  2  N.  Y.  517.  So,  if  a  person  assists  an  officer  in  the 
execution  of  valid  process,  and  the  officer  subsequently  abuses  his  author- 
ity, the  misconduct  of  the  officer  will  not  make  such  person  a  trespasser 
{Oy stead  v.  Shed,  12  Mass.  505  ;  Wheelock  v.  Archer,  26  Yt.  380) ; 
nor  will  a  person  who  aids  an  officer,  in  good  faith,  be  liable  for  any 
illegal  act  of  the  officer  in  which  the  person  took  no  part,  and  to 
which  he  did  not  assent.     Johnson  v.  Stone,  40  IST.  H.  197. 

§  9.  Ratification  of  trespass.  When  a  person  does  a  thing  for 
another  without  previous  engagement  or  authority  from  the  other,  it 
becomes  the  act  of  the  latter  if  ratified  by  him,  and  he  will  be  respon- 
sible for  all  the  consequences  which  follow,  to  the  same  extent  that  he 
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would  have  been  if  the  act  had  been  done  by  his  express  direction.  But 
the  fact  that  a  person  afterward  approved  of  a  trespass  committed  by 
another  will  not  make  him  liable,  unless  the  wrong  was  originally  com- 
mitted in  such  person's  name  or  for  his  use.  Grund  v.  Van  VlecTc,  69 
111.  478.  This  distinction  was  anciently  taken.  Thus,  it  is  said  in  the 
year  book  (Hen.  4,  Fol.  35),  that  if  a  bailifE  take  a  heriot  claiming 
property  in  it  himself,  the  subsequent  agreement  of  the  lord  will  not 
amount  to  a  ratification  of  his  authority  as  bailiff ;  but  if  he  take  it  as 
bailiff  of  the  lord,  and  not  for  himself,  without,  however,  any  com- 
mand of  the  lord,  yet  the  subsequent  ratification  by  the  lord  makes 
him  bailiff  at  the  time.  But  to  make  a  person  liable  for  a  trespass 
committed  in  his  name,  and  for  his  benefit,  it  must  be  shown  that  he 
adopted  the  act  with  a  knowledge  of  its  character,  or  else  that  he  took 
the  benefit  of  it  without  inquiry.  Moe  v.  Birhenliead^  7  Exch.  36 ; 
WiUon  V.  Barker,  4.B.  &  Ad. "614;  1  Xev.  &  M.  409. 

§  10.  Acts  under  government,  statute,  or  military  authority. 
Acts  of  the  public  authorities,  which  are  not  expressly  sanctioned  by 
any  special  provision  of  law,  are  often  justified  upon  principles  of 
necessity,  though  the  same  acts,  if  connnitted  by  private  persons,  would 
be  deemed  aggravated  trespasses.  Of  this  character  are  sanitary  and 
police  regulations,  the  enforcement  of  which,  in  some  instances,  en- 
danger the  lives  and  health  of  individuals,  and  must  always  more  or 
less  affect  property,  and  abridge  personal  liberty.  Sj>alcling  v.  Pres- 
ton, 21  Yt.  9.     See  Defenses,  tit.  Martial  Laio. 

x\.  person  whose  authority  is  wholly  derived  from  statute  must  pursue 
the  statute  strictly,  and  if  he  deviate  from  it,  his  acts  will  be  void, 
and  he  will  become  a  trespasser.  This  rule  is  not  only  aj)plicable 
to  inferior  comets,  but  also  to  corporations  created  for  private  and 
special  purposes,  and  to  all  persons  who  assume  to  act  under  a  special 
and  limited  power  conferred  by  law.  Wdliaras  v.  Brace,  5  Conn.  190  ; 
Robinson  v.  Bodge,  18  Johns.  351 ;  Gate  v.  Cate,4A'^. H.  211.  Wliere 
the  captain  of  a  company  imposed  a  fine  upon  a  soldier,  and  issued  a 
warrant  for  its  collection,  under  which  the  soldier  was  imprisoned,  and 
it  appeared  that  the  statute  conferred  no  authority  upon  the  captain  to 
issue  warrants  for  the  collection  of  fines  in  such  cases,  it  was  held,  in 
an  action  of  trespass  brought  by  the  soldier  against  the  captain,  that 
the  plaintiff  was  entitled  to  recover.  Mallory  v.  Bryant,  17  Conn. 
178.  If  land  is  taken  for  public  use,  the  statute  directing  it  must  be 
strictly  construed,  and  the  mode  pointed  out  for  ascertaining  and  pay- 
ing the  compensation  be  followed,  or  all  concerned  will  be  liable  as 
trespassers.  N.  Y.  &  H.  E.  R.  Co.  v.  Ki^),  46  ^.  Y.  546 ;  7  Am. 
YoL.  YL—  7 
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Rep.  385  ;  Broion  v.  Powell,  25  Penn.  St.  229  ;  Trumpler  v,  Bemerly, 
39  Cal.  490 ;  Hannibal  Bridge  Co.  v.  /Schaubacker,  49  Mo.  555. 

Altlioiigli  courts  of  common  law  will  not  interfere  in  relation  to  the 
acts  of  military  officers  within  their  jurisdiction,  affecting  military  dis- 
cipline, yet  it  is  otherwise,  as  to  the  malicious  exercise  by  a  military 
officer  of  his  authority,  as  well  as  to  the  acts  of  such  an  officer  in  excess 
of  his  authority,  though  committed  without  malice.  Darling  v.  Bowen, 
10  Yt.  148  ;  Tyler  v.  Pomeroy,  8  Allen,  480  ;  French  v.  ^Vliite,  4  W. 
Ya.  170.  A  lieutenant  and  a  private  in  the  United  States  army,  who 
took  from  a  person  two  horses  l)y  order  of  the  captain,  were  held  tres- 
passers, Wilson  V.  Franklin.^  63  IST.  C.  259.  When  a  soldier  on  parade 
discharges  a  gun  by  order  of  his  commanding  officer,  and  a  person  is 
injured,  such  person  may  recover  to  the  extent  of  his  damage.  Cole 
V.  Fisher,  11  Mass.  137.  In  times  of  great  public  peril,  the  acts  of 
military  officers  occupying  responsible  positions  will  be  regarded  with 
indulgence.  Cloio  y.  TFHp'Ai!!,  Brayt.  118  ;  Ilaivleyy.  Butler,  ^4:^Q,v\i. 
490  ;  Hickey  v.  Iluse,  56  Me.  493.  An  action  of  trespass  cannot  be 
maintained  for  an  injury  committed  by  order  of  a  military  officer  in  a 
case  of  extreme  necessity.  Barrow  v.  Page,  5  Hayw.  97.  The  defend- 
ant may  show  that  the  alleged  trespass  was  committed  under  the  orders 
of  a  military  officer  to  aid  in  suppressing  a  rebellion.  Hess  v.  Johnson, 
3  W.  Ya.  645.  "When  the  defendant  alleges  in  justification  that  he 
acted  pursuant  to  the  command  of  his  superior  officer,  he  need  not 
prove  the  commission  of  the  officer,  but  may  show  that  the  latter  was 
in  connnand  as  an  officer,  and  recognized  as  such.     Hardage  v.  Coffman, 

24  Ark.  256. 

§  11.  Acts  under  legal  process.  When  an  officer  acts  as  a  volun- 
teer, he  is  bound  to  show  that  the  process  was  legal  and  sufficient. 
Hunt  V.  Ballew,  9  B.  Monr.  390.  If  he  is  engaged  in  a  conspiracy, 
the  process,  though  regular  on  its  face,  issued  by  a  court  having  juris- 
diction, and  regularly  returned,  will  not  protect  him.     Slonier  v.  People, 

25  111.  70.  It  is  therefore  erroneous  in  an  action  of  trespass' against  an 
officer,  to  exclude  evidence  tending  to  show  that  the  defendant  used  his 
office  as  a  cloak  to  commit  the  alleged  injury.  Wilding  v.  Hough,  37 
Iowa,  446.  When  an  execution,  issued  upon  a  judgment  rendered  by 
a  court  having  jurisdiction,  is  placed  in  the  hands  of  an  officer,  he  is 
not  bound  to  inquire  as  to  the  service  of  the  original  writ.  Smith  v. 
Bowker,  1  Mass.  76;  Averett  v.  Tho?nj)son,  15  Ala.  678 ;  Wilton  Manf. 
Co.  V.  Butler,  34  Me.  431.  And  he  may  justify  under  the  execution 
without  proving  the  judgment,  unless  he  is  asserting  a  quasi  title  by 
virtue  of  the  levy  as  against  a  person  other  than  tlie  judgment  debtor. 
Shaw  V.  Bofois,  55  Barb.  389  ;  Mower  v.  Stichiey,  5  Minn.  397.     An 
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execution  wliicli  is  voidable  only  will  protect  both  the  officer  and  the 
person  who  caused  it  to  be  issued.  Coghurn  v.  S])e7ice^  15  Ala.  549  ; 
Wilmarth  \.  Burt,  1  Mete.  257  ;  Batohelder  v.  Currier,  45  IST.  H.  460. 
So  an  execution  which  is  unsatisfied  on  its  face,  though  satisfied  in  fact, 
will  protect  the  officer  actino;  under  it  if  he  have  no  knowledge  of  its 
satisfaction.  Thrower  y.  Vaughan,  1  Rich.  18.  And  he  will  not  be 
liable,  if  he  proceed  in  good  faith  to  serve  an  execution,  after  being 
told  by  the  defendant  that  an  appeal  has  been  taken.  Foster  v.  Wiley, 
27  Mich.  244.     See  Defenses,  title  Execution. 

§  12.  Abuse  of  process.  A  party  who  causes  process  to  be  issued 
without  jurisdiction  is  liable  as  a  trespasser  {Sjprague  v.  Birchard,  1 
"Wis.  457  ;  Stone  v.  Chamhers,  1  Strobh.  117 ;  Merritt  v.  Bead,  5  Denio, 
352)  ;  but  not  for  the  irregular  execution  of  his  process,  unless  he  com- 
mands or  sanctions  it.  Abbott  v.  Kimball,  19  Vt.  551 ;  Adams  v.  Free- 
man, 9  Johns.  117 ;  West  v.  Shockley,  4  Harring.  (Del.)  287.  If,  after 
process  has  been  fully  executed,  the  officer  continues  to  act  under  it  by 
direction  of  the  plaintiff,  they  will  both  be  trespassers.  Collins  v.  Wag- 
goner, Breese,  51.  When,  however,  the  party  does  not  exercise  any 
control  over  the  officer,  but  requires  him  to  proceed  at  his  peril,  and  the 
officer  mistakes  the  law  in  deciding  as  to  his  official  duty,  whereby  he 
becomes  a  trespasser,  the  party  is  not  liable  unless  he  subsequently  con- 
sents to  or  adopts  the  officer's  course.  Hyde  v.  Cooper,  26  Vt.  552. 
A  person  w4io  causes  the  property  of  another  to  be  seized  under  a  void 
attachment  is  liable  for  all  the  injury  resulting  therefrom  ;  the  officer 
being  deemed,  in  such  case,  the  agent  or  servant  of  the  party  in  wdiose 
favor  the  process  is  issued.  Kerr  v.  Mount,  28  E".  Y.  659.  So,  where 
property  wrongfully  taken  on  execution  is  sold  by  an  officer,  upon  being 
indemnified  by  a  subsequent  execution  creditor,  the  latter  is  liable  as  in- 
demnitor and  director  of  the  officer,  as  an  original  trespasser,  for  the 
full  value,  notwithstanding  the  proceeds  of  the  sale  went  to  satisfy  the 
first  execution.      Weber  v.  Ferris,  2  Daly,  404 ;  37  How.  102. 

Parties  who  have  proceeded  ignorantly  under  void  j^rocess  may  be 
liable  as  trespassers,  notwithstanding  they  intended  to  act  with  entire 
propriety.  At  the  same  time,  courts  will  scarcely  hesitate  to  sustain 
process  where,  without  violence  to  the  ordinary  usages  of  language,  it 
can  be  so  understood  as  to  render  it  legal  and  operative.  Kelly  v.  Gil- 
man,  29  N.  H.  385. 

§  13.  Acts  of  judicial  officers.  The  rule  applicable  to  the  liability 
of  judicial  officers  for  an  injury  caused  to  another  is,  that  when  they 
proceed  beyond  the  limits  of  their  authority  in  a  given  case,  they  sub- 
ject themselves  to  an  action  for  damages,  and  any  decision  they  may 
render  will  be  absolutely  void ;  but  that  they  incur  no  liability  for  an 
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error  of  judgment  in  a  matter  within  tlieir  cognizance  and  in  relation 
to  whicli  tliej  have  acquired  jurisdiction  over  the  parties  in  the  mode 
prescribed  by  law.  Hamond  v.  Howell,  1  Mod.  184  ;  Doswell  v.  Imjyey, 
1  B.  &  C.  163.     See  Defenses,  title  Judicial  Proceedings. 

§  14.  Who  protected  by  legal  process.  In  general,  an  officer,  in 
order  to  be  protected  by  process  regular  on  its  face,  notwithstanding 
irregularity  in  the  proceedings,  is  only  required  to  take  care  that  the 
process  is  in  due  form,  and  issued  by  a  court  having  jurisdiction  of  the 
matter,  Cameron  v.  Lightfoot,  2  "W.  Bla.  1190  ;  BelTc  v.  Broadhent,  3 
Term  E..  183  ;  Nason  v.  Sewall,  Brayt.  119  ;  Tarlton  v.  Fisher,  2  Doug. 
671 ;  Wilmarih  v.  Burt,  7  Mete.  257 ;  Kerr  v.  Moimt,  28  K.  Y.  659  ; 
Wilton  Manuf.  Co.  v.  Butler,  34  Me.  431.  The  fact  that  the  officer 
has  private  knowledge  that  there  is  no  cause  of  action  will  not  make 
him  liable  {Bell  v.  Broadhent,  3  Term  R.  183  ;  Grumon  v.  Raymond, 
1  Conn.  40 ;  Brainard  v.  Head,  15  La.  Ann.  489);  it  being  no  part  of 
an  officer's  duty  to  decide  on  the  truth  or  the  sufficiency  of  the  plaintiffs 
claim.  Watson  v.  Watson,  9  Conn.  140.  If,  however,  it  appears,  on 
the  face  of  the  process,  that  the  court  issuing  it  is  without  jurisdiction, 
or  the  want  of  jurisdiction  arises  from  a  fact  of  public  notoriety,  which 
is  presumed  to  be  equally  within  the  knowledge  of  tlie  officer  as  of 
others,  and  of  which  he  is  therefore  bound  to  take  notice,  the  officer 
will  be  a  trespasser  if  he  executes  it.  State  v.  Mann,  5  Ired.  45  ;  Par- 
Jcer  V.  Walrod,  16  "Wend.  514  ;  Sjprague  v.  Birchard,  1  Wis.  457.  See 
post,  112,  art.  11,  §  3. 

§  15.  Indemuifying  innocent  wrong-doer.  A  person  who  seeks 
re-imbursement  for  a  loss  resulting  from  his  immoral  or  illegal  act  will 
obtain  no  help  from  the  court.  Where,  therefore,  one  of  two  joint 
wrong-doers  has  been  compelled  to  pay  the  whole  damages,  lie  cannot 
enforce  contribution  against  the  other.  St.  John  v.  St.  Johns's  Church, 
15  Barb.  346.  But  the  rule  is  confined  to  cases  where  the  person  seek- 
ing redress  must  be  presumed  to  have  known  that  he  was  doing  an  un- 
lawful act.  Adamson  v.  Jarvis,  4  Bing.  Q6;  Hoxoe  v.  Buffalo,  N.  Y.  & 
E.  R.  R.  Co.,  37  IS..  Y.  297.  If  an  act  directed  or  agreed  to  be  done 
is  not  known  to  the  person  doing  it  to  be  unlawful,  a  promise  of  in- 
demnity will  be  valid.  Merryioeather  v.  JSfixan,  8  Term  R.  186; 
Turner  v.  Jones,  1  Lans.  147 ;  Pay  son  v.  WJiitcomh,  15  Pick.  212 ; 
Drummond  v.  Humphreys,  39  Me.  347.  And  where  A  enters  into  a 
valid  agreement  with  B  to  indemnify  him  against  a  trespass,  and  B, 
having  employed  third  persons  to  do  the  act,  is  compelled  to  "oay  them 
damages  recovered  against  them  therefor,  B  is  entitled  to  re-imburse- 
ment from  A.     Stone  v.  Hooker,  9  Cow  en,  154. 
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ARTICLE  n. 

WHO   MAY  SUE. 

Section  1.  In  general.  A  person  is  entitled  to  maintain  an  action 
of  trespass  not  only  for  an  injury  directly  and  forcibly  inflicted,  but 
also  for  a  forcible  injury  effected  by  means  iiowdng  from  the  act  of 
another,  but  not  operating  by  the  very  force  and  impulse  of  that  act. 
Waterman  v.  Hall,  17  Yt.  128.  It  has  been  seen,  ante,  p.  44,  §  1,  that  an 
injury  resulting  from  negligence  may  render  the  party  liable  in  trespass. 
Percival  v.  Hickey,  18  Johns.  25Y;  Bhodes  v.  Roberts,  1  Stew.  145 ; 
Neiosorn  v.  Anderson,  2  Ired.  42  ;  JBrennan  v.  Carpenter,  1  R.  I.  474. 
Indeed,  when  the  negligence  is  gross,  trespass  is  the  only  proper  remedy. 
Scott  V.  Batj,  3  Md.  431.     ^eepost,  pp.  74,  95,  arts.  5  and  9. 

§  2.  Joinder  of  plaintiif.  As  a  general  rule  tenants  in  common  of 
personal  j)roperty  must  join  in  an  action  for  an  injury  to  it.  If  one  of 
them  die  after  the  commission  of  the  trespass,  the  right  of  action  sur- 
vives to  the  co-tenants  of  the  deceased,  who  must  pay  over  to  his  per- 
sonal representatives  his  share.  Bueknam  v.  Brett,  35  Barb.  596.  One 
of  them  cannot  release,  discharge,  or  settle  the  entire  cause  of  action, 
though  he  may  settle  for  his  portion  of  the  damages.  Gock  v,  Keneda, 
29  Barb.  120;  contra:  Bradley  v.  Boynton,  22  Me.  287.  In  relation 
to  the  joinder  of  tenants  in  common  of  real  estate,  seejpost,  p.  78,  art.  5, 
§2. 

ARTICLE   III. 

WHO   MAY  BE    SUED. 

'     Section  1.    In  general.     Every  direct  and  forcible  invasion  of  an^ 
other's  right,  whether  by  an  injury  to  his  person,  personal  property  or  i 
real  estate,  will  subject  the  wrong-doer  to  an  action  of  trespass.     For  a 
further  consideration  of  this  subject,see^os^,  pp.  78,  109,  115,  arts.  6,  10 
and  12. 

§  2.  Joinder  of  defendants.  When  a  trespass  is  committed  by  sev- 
eral, they  may  be  sued  either  jointly  or  severally  (Allen  v,  Craig,  1 
Green,  294) ;  or  an  action  of  trover  may  be  brought  against  one,  tres- 
pass against  another,  and  detinue  against  a  third,  if  the  possession  of 
the  latter  was  obtained  through  his  tortious  acts.  Judgment  against 
one  of  the  wrong-doers  in  either  of  these  actions  will  not  bar  a  recovery 
against  the  others.  Bu  Bose  v.  Marx,  52  Ala.  506.  Where  all  are 
included  in  the  action,  it  is  not  a  ground  for  arrest  of  judgment,  that 
one  was  not  served  with  process  and  did  not  answer.  Rose  v.  Oliver^ 
2  Johns.  365.     Although  a  mere  recovery  against  one  will  not  bar  an 
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action  against  the  others  {Day  v.  Porter^  2  M.  <fe  Rob.  151  ;  Thomas  v. 
Rumsey,  6  Johns.  26 ;  Sheldon  v.  Kihhe^  3  Conn.  214 ;  Knott  v.  Cun- 
ningham^ 2  Sneed,  204) ;  yet,  satisfaction  will  {Bird  v.  Randall,  3 
Burr.  1345  ;  31orton's  Case,  Cro.  Eliz.  30 ;  Page  v.  Freeman,  19  Mo. 
421;  McGehee  v.  Shafer,  15  Tex.  198);  and  it  has  been  held  that 
the  taking  out  of  execution  against  one  will  discharge  the  rest.  Flem- 
ing V.  McDonald,  50  Ind.  278  ;  19  Am.  Rep.  Yll.  To  entitle  the 
plaintiff  to  a  verdict  against  all  as  joint  trespassers,  it  must  appear  that 
they  acted  in  concert.  But  it  will  not  be  material  that  they  had  unequal 
interests  in  the  avails  of  the  trespass  ;  since  those  who  confederate  to 
do  an  unlawful  act  are  deemed  guilty  of  the  whole,  notwithstanding 
their  share  in  the  profits  may  be  small.  Williams  v.  Sheldon,  10 
Wend.  654 ;  Mclntyre  v.  Green,  36  Ga,  48 ;  Yosbnrgh  v.  Moak,  1 
Cush.  453 ;  Williamson  v.  Fischer,  50  Mo.  198.  With  reference  to 
the  persons  who  may  properly  be  joined  as  defendants,  it  will  be  suffi- 
cient to  say  that  he  who  is  present  at  the  commission  of  a  trespass, 
encouraging  or  inciting  it  in  any  way,  whether  by  words,  gestures  or 
looks,  will  be  liable  as  a  principal ;  and  that  proof  that  a  person  was 
present  at  a  trespass  is  evidence  from  which  the  jury  may  infer  that  he 
aided  and  abetted  it.  McManus  v.  Lee,  43  Mo.  206 ;  Clarh  v.  Bales, 
15  Ark.  452.  But  if  he  was  simply  a  looker  on,  without  doing  any 
thing  to  countenance  or  approve  the  wrong,  he  will  not  be  liable,  be- 
cause he  did  not  actively  endeavor  to  restrain  the  others.  Broivn  v. 
Perhins,  1  Allen,  89. 

§  3.  Trespass  by  married  women.  At  common  law,  when  a  tort 
is  committed  by  the  wife,  the  husband  is  liable  therefor,  even  though 
they  be  living  apart,  unless  they  are  separated  by  a  judicial  decree  ;  and 
the  action  must  be  brought  against  them  both.  Head  v.  Briscoe,  5  C. 
&  P.  484  ;  WJdtmore  v.  Delano,  6  N".  H.  543  ;  Koioing  v.  Manly,  57 
Barb.  479 ;  49  K.  Y.  (4  Sick.)  192 ;  Baker  v.  Young,  44  111.  42.  If 
the  wrongful  act  be  done  by  the  wife  in  the  presence  of  her  husband, 
she  is  excused,  the  law  presuming  coercion  on  his  part.  But  such  pre- 
sumption may  be  rebutted  by  proof.  Keyworth  v.  Bill,  3  B.  &  Aid. 
685  ;  Cassin  v.  Delam^y,  38  N.  Y.  178 ;  Marshall  v.  Oalces,  51  Me. 
308.  When  the  husband  is  deceased,  or  civilly  dead,  the  wife  may  be 
sued  alone,  although  the  tort  was  committed  by  her  at  the  instigation  of 
her  husband.  2  Bac.  Abr.  13,  tit.  Baron  &  Feme  ;  Vine  v.  Saunders^ 
4  B.  &  C.  102  ;  4  Bing.  K.  C.  96. 

§  4.  Trespass  by  infant.  A  minor,  who  has  arrived  at  the  age  of 
discretion,  is  liable  for  his  tortious  acts,  and  the  father  cannot  be  made 
responsible  for  them  when  done  in  his  absence  and  without  his  author- 
ity or  approval  {Tift  v.  Tift,  4  Denio,  175 ;  Burnham  v.  Holt,  14  jN". 
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H.  36T) ;  though  it  would  be  otherwise  as  to  the  latter,  if  he  were  pres- 
ent and  did  nothing  to  restrain  his  child  from  committing  the  injury. 
Strohl  V.  Levcm,  39  Penn.  St.  177.  It  has,  however,  been  held  that  an 
action  of  trespass  may  be  maintained  against  an  infant,  although  he  did 
the  act  by  command  of  his  father.  Scott  v.  Watson,  ttG  Me.  362,  May, 
J.,  dissenting. 

§  5.  Trespass  l)y  servant.  When  a  trespass  is  committed  by  a  ser- 
vant in  the  course  and  within  the  scope  of  his  employment,  it  will  be 
presumed  that  he  acted  by  authority  of  his  master,  and  the  latter  will 
be  liable.  The  liability  of  the  master  to  be  sued  in  trespass  in  such  case 
does  not  rest  upon  the  relationship  of  master  and  servant,  but  upon  the 
fact  that  the  act  was  done  by  the  master's  direction  and  command,  and 
so,  in  reality,  was  the  master's  act.  Seymour  v.  Greenwood,  6  H.  &  I^. 
359  ;  7  id.  355 ;  Hawks  v.  Charlemont,  107  Mass.  414 ;  Goddard  v. 
Grand  Trunk  R.  R.,  57  Me.  202 ;  2  Am.  Rep.  39  ;  Thames  Steam- 
hoat  Co.  V.  Housatonic  R.  R.  Co.,  24  Conn.  40 ;  Weed  v.  Panama  R. 
R.  Co.,  17  ]Sr.  T.  362.  The  implied  authority  of  the  servant  has  been 
held  to  be  limited  to  those  acts  which  the  master  could  himself  do  if 
personally  present.  Isaacs  v.  Third  Av.  R.  R.  Co.,  47  N.  Y.  122 ; 
7  Am.  Rep  418  ;  Poulton  v.  L.  &  8.  W.  R.  R.  Co.,  2  L.  R.,  Q.  B.  534. 
But  if  the  servant,  at  the  time  of  committing  the  wrong,  is  not  acting 
within  the  scope  of  his  master's  employment,  the  master  will  not  be 
liable,  but  only  the  servant.  Huzzey  v.  Field,  2  Cr.  M.  &  R.  432, 
440 ;  Mali  v.  Zord,  39  K.  Y.  381 ;  7  Trans.  App.  174. 

The  owner  or  occupier  of  land  is  responsible  to  third  persons  for  an 
injury  caused  by  those  who  are  employed  by  him  to  work  on  the  land, 
whether  they  are  hired  directly  by  him  or  by  his  agent.  If,  therefore, 
while  thus  employed,  they  trespass  upon  another's  land,  the  employer 
is  liable  therefor.  Rush  v.  Steinman,  1  Bos.  &  Pull.  404 ;  Hill  v. 
Morey,  26  Yt.  178  ;  Luttrell  v.  Hasen,  3  Sneed,  20.  But  no  presump- 
tion will  arise  against  the  employer  from  the  fact  that  he  omitted  to  for- 
bid the  acts,  in  the  absence  of  proof  that  he  knew  that  his  emj^loyees 
had  committed  or  intended  to  commit  them.  Church  v.  Mansfield,  20 
Conn.  284. 

§  6.  Trespass  by  agent.  When  an  agent  in  the  course  of  his 
employment  commits  a  trespass,  his  principal  is  liable  notwithstanding 
he  did  not  authorize  or  know  of  the  wrongful  act,  or  even  though  he 
forbade  it ;  the  ground  of  the  principal's  liability  being  that  he  placed 
the  agent  in  a  position  which  afforded  him  the  means  of  doing  the 
injury.  Lane  v.  Cotton,  12  Mod.  472  ;  Croft  v.  Alison,  4  Barn.  & 
Aid.  590 ;  Harris  v.  Nicholas,  5  Munf.  483 ;  Brown  v.  Purmanoe,  2 
Harr.  &  Gill.    316;  Kerns  v.  Pi^er,  4  Watts,   222;  Phila.  R.  R. 
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Co.  V.  Derhy^  14  How.  468 ;  Hunter  v.  Hudson  Hiver  Iron  Co.,  20 
Barb.  493 ;  Southwick  v.  Estes,  7  Cush.  385. 

§  7.  Trespass  by  deputy  slierilf,  A  sheriff  is  liable  for  a  trespass 
committed  by  liis  deputy  in  the  com-se  of  his  employment,  without 
showing  any  command,  consent  or  approval,  by  the  sheriff,  the  sheriff 
and  his  deputy  being  considered  in  law  but  one  officer.  Ackworth  v. 
liemjye,  Dougl.  40  ;  Mclntyre  v.  Trumhull.,  7  Johns.  35  ;  Grinnell  v. 
Phillips,  1  Mass.  530  ;  Pratt  v.  Bunker,  45  Me.  569.  The  liability  of 
the  shei'iff  for  all  of  the  official  acts  of  the  sheriff  in  executing  process 
has  been  held  to  exist,  although  the  sheriff  did  not  know  that  the  deputy 
had  the  process.  Canvphell  v.  Phelps,  17  Mass.  244 ;  People  v.  Schuyler, 
4  N.  Y.  173.  The  injured  party  may,  at  his  election,  bring  his  action 
either  against  the  deputy,  or  against  the  sheriff,  and  on  the  trial  prove 
that  the  trespass  was  committed  by  the  deputy  ;  or  he  may  in  his  action 
against  the  sheriff  declare  specially,  alleging  that  the  wrong  was  com- 
mitted by  the  deputy.  Walker  v.  Foxcroft,  2  Me.  270 ;  Taft  v.  Met. 
calf,  11  Pick.  456.  Although  the  sheriff  and  his  deputy  are  not  joint 
trespassers  in  any  tortious  act  of  the  latter  alone,  so  as  to  make  them 
liable  either  to  a  joint  action,  or  to  entitle  the  party  to  an  action  against 
one,  after  having  recovered  judgment  and  sued  out  execution  against 
the  other,  yet  when  the  sheriff  personally  interferes,  he  and  his  deputy 
become  joint  trespassers  independently  of  the  official  relation  existing 
between  them.      Waterhury  v.  Westervelt,  9  I^.  Y.  598. 

§  8.  Trespass  by  officers  or  agents  of  corporations.  An  action  of 
trespass  may  be  maintained  against  a  corporation  at  common  law  for 
wrongful  acts  committed  by  its  command,  or  under  its  authority. 
Lyman  v.  White  River  Bridge  Co.,  2  Aiken,  255 ;  Main  v.  North 
Eastern  B.  B.  Co.,  12  Rich.  82  ;  Lee  v.  Village  of  Sa^dy  Hill,  40  E". 
Y.  442.  Thus,  an  action  will  lie  against  a  town  or  city  for  a  trespass 
committed  under  its  authority  upon  the  real  estate  of  another.  Allen 
V.  Decatur,  23  111.  332;  Peck\.  Ellsworth,  36  Me.  393;  Hildreth  v. 
City  of  Lowell,  11  Gi-ay,  345.  So  an  action  of  trespass  may  be  main- 
tained against  a  corporation  for  unlawfully  taking  and  aj)propriating 
personal  property.  Maund,  v.  Monmouthshire  Canal  Co.,  1  Car.  & 
M.  606. 

Where  a  corporation  gives  an  order  to  a  servant  to  do  an  act  which 
implies  the  use  of  force  and  personal  violence  to  others,  if  the  servant, 
in  the  execution  of  that  service,  goes  beyond  proper  limits  as  to  the  use 
of  force,  and  commits  a  trespass  by  unjustifiable  violence,  the  corpo- 
ration will  be  liable  to  an  action  therefor.  Goif  v.  Ot.  North.  B.  B. 
Co.,  3  El.  &  El.  672 ;  30  L.  J.  Q.  B.  148  ;  Passenger  B.  B.  Co.  v. 
Young,  21  Ohio,  518  ;  8  Am.  Rep.  78 ;  Jackson  v.  Second  Ave.  B. 
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K.  Co.,  47  K.  Y.  274;  7  Am.  Rep.  448  ;  St.  Louis,  Alton  <&  Chicago 
E.  E.  Co.  V.  Dalhy,  19  111.  353  ;  Phila.  <&  Eeading  E.  E.  Co.  v.  Derhy, 
14  How.  468;  Eamsden  v.  Boston,  etc.,  E.  E.  Co.,  104  Mass.  117  ;  6 
Am.  Rep.  200.  And  the  corporation  has  been  held  liable  for  a  personal 
injury  inflicted  by  persons  whom  the  servant  called  to  his  aid,  although 
the  J  were  forbidden  by  the  servant  to  commit  the  violence.  Coleman 
V.  N.  Y.  &  New  Haven  E.  E.  Co.,  106  Mass.  160.  If  a  railroad  con- 
ductor ejects  a  passenger  from  the  cars  when  the  train  is  in  motion,  or 
employs  undue  violence,  or  subjects  the  passenger  to  needless  injury  in 
any  other  way,  the  company  may  be  made  responsible  in  damages, 
although  such  person  had  no  right  on  the  train.  Laio  v.  Illinois,  etc., 
E.  E.  Co.,  32  Iowa,  534 ;  Mobile,  etc.,  E.  E.  Co.  v.  Mc Arthur,  43 
Miss.  180.  Where  the  employees  of  a  railroad  company  willfully  refuse 
to  perform  their  duty,  the  company  is  liable  for  damages  caused  by  the 
detention  of  freight.  Blaclcstock  v.  if.  T.  <&  Erie  E.  E.  Co.,  20  K. 
Y.  48. 

A  corporation  cannot  absolve  itself,  by  contract,  from  responsibility 
for  the  willful  misconduct  of  its  directors,  they  being  the  only  medium 
of  communication  by  the  corporation  with  third  persons.  The  rule  is 
not  confined  to  common  carriers  and  other  bailees,  but  is  general  in  its 
appHcation.     PerUns  v.  iY.  Y.  Cent.  E.  E.  Co.,  24  IvT.  Y.  196. 

The  president  of  a  corporation  is  not  liable  for  the  wrongful  acts  of 
an  agent  to  whom  the  former  transmits  the  orders  of  the  coi^poration  as 
to  the  removal  of  persons  from  the  premises  of  the  corporation  who 
have  no  right  to  be  there,  unless  the  orders  emanate  from  the  president 
personally.  Hewitt  v.  Swift,  3  Allen,  420.  "When  the  proceedings  of 
a  corporate  meeting  are  regular  and  legal,  and  within  the  legitimate 
powers  of  the  body,  j)ersons  are  not  trespassers  who,  in  the  proper  dis- 
charge of  duty,  assist  in  carrying  them  into  effect,  although  the  real 
purpose  of  a  majority  of  the  voters  was,  to  accomplish  an  illegal  object. 
Bartlett  v.  Kinsley,  15  Conn.  327. 

§  9.  Trespass  by  partners.  An  action  of  trespass  may  be  main- 
tained against  the  members  of  a  copartnership,  when  the  wrongful  act 
is  committed  by  them,  or  by  their  agents,  employees,  or  servants,  in 
the  course  of  the  business  of  the  firm.  McKnight  v.  Eatcliff,  44  Penn. 
St.  156.  When,  however,  one  of  the  partners  commits  a  trespass  beyond 
the  scope  and  business  of  the  partnership,  the  other  partners  are  not 
liable,  unless  the}'^  afterward  sanction  the  transaction.  Petrie  v. 
Lament,  1  Car.  &  M.  93  ;  Taijlor  v.  Jones,  42  I^.  IT.  25. 

§  10.  Trespass  in  the  case  of  executors.  The  common-law  doc- 
trine, that  torts  die  with  the  person,  and  that  an  action  of  trespass  can- 
not be  maintained  by  or  against  an  executor  or  administrator  for  wrongs 
Vol.  YL— 8 
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committed  by  or  to  his  testator  or  intestate,  lias  been  changed  by  stat- 
ute, in  some  of  the  States,  permitting  an  action  for  wrongs  done  to  the 
property,  rights,  or  interests,  of  another  to  be  brought  by  or  against 
the  personal  representatives.  See  WJiiton  v.  Chicago,  etc.,  H.  B.  Co., 
21  Wis.  305  ;    WhUcomh  v.  Cook,  38  Yt.  477. 

§  11.  Trespass  in  acting  iiuder  a  statute.  Allusion  has  been  made 
ante,  p.  49,  §  10,  to  the  rule  that  unless  persons  whose  powers  are  derived 
solely  from  statute,  confine  themselves  strictly  to  the  authority  which 
the  statute  has  conferred,  they  become  trespassers.  See  Smith  v.  JRice, 
11  Mass.  507 ;  People  v.  White,  24  Wend.  520 ;  AUe7i  v.  Gray,  11 
Conn.  95  ;  Mood  v.  Sayre,  17  Yt.  609 ;  Gate  v.  Gate,  44  N.  H.  211. 

If  a  magistrate  were  to  issue  process  which  was  illegal,  and  not  merely 
erroneous,  or  attempt  to  enforce  a  proceeding  founded  on  any  judg- 
ment, sentence,  or  conviction,  in  a  matter  over  which  he  had  no  juris- 
diction, he  would  thereby  make  himself  amenable  to  an  action  for  dam- 
ages. Bigeloio  v.  Stearns,  19  Johns.  39.  The  trustees  of  a  school  dis- 
trict who  issued  their  warrant  to  collect  a  tax  the  amount  of  which  had 
not  been  specified  by  the  district  meeting,  as  required  by  law,  were  held 
trespassers.  Rohinson  v.  Dodge,  18  Johns.  351.  And  the  mayor  of  a 
city  w^ho,  by  direction  of  the  common  council,  signed  and  issued  a  war- 
rant for  the  collection  of  an  illegal  assessment,  was  held  liable  to  an 
action  of  trespass  for  the  taking  of  property  under  the  warrant.  Wil- 
liams V.  Brace,  5  Conn.  190.  This  kind  of  liability  is  often  incurred 
by  justices  of  the  peace,  who,  having  a  special  and  limited  jurisdiction, 
have  always  been  held  to  a  strict  accountability  to  individuals,  for 
injury  resulting  from  illegal  acts  in  the  execution  of  their  powers  and 
duties  ;  and  the  liability  inchides  all  who  directly  and  knowingly  par- 
ticipate in  the  illegal  acts.  Schermerhorn  v.  Trijyp,  2  Caines,  108  ; 
Sidlivan  v.  Jones,  2  Gray,  570 ;  Russell  v.  Perrij,  14  N.  H.  152 ; 
Poidk  V,  Slocum,  3  Blackf.  421.  But  an  error  of  judgment  as  to  the 
admissibility  of  evidence  presented  on  an  application  to  a  justice  for  an 
attachment  which  he  issues,  will  not  make  him  a  trespasser ;  though  it 
is  otherwise  if  he  act  wholly  without  evidence.  Voshurgh  v.  Welch,  11 
Johns.  175.  So,  a  mistake  as  to  the  right  process,  in  a  matter  over 
which  he  has  jurisdiction,  or  irregularity  in  the  form  of  process  issued 
by  him,  will  not  render  him  liable.  Iloulden  v.  Smith,  14  Q.  B.  841 ; 
Stanton  v.  Schell,  3  Sandf.  323  ;  Lancaster  v.  Lane,  19  111.  242  ;  Com- 
v.  JLenry,  7  Cush.  512. 

§  12.  Damages.  The  law  presumes  damage  from  every  trespass 
{FuUam  V.  Stearns,  30  Yt.  443  ;  Atwood  v.  Fricot,  17  Cal.  37) ;  and 
the  wrong-doer  will  be  held  to  have  contemplated  all  the  damages  which 
legitimately  result  from  his  wrongful  act,  though  the  injury  done  is 
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greater  than  he  intended.  Allison  v.  Chandler^  11  Mich.  542.  "When 
the  trespass  was  invohmtary,  the  damages  should  be  confined  to  recom- 
pense for  the  actual  injury  sustained.  Beecher  v.  Derby  Bridge  and 
Ferry  Co.,  2-4  Conn.  491.  If  the  amount  of  the  injury  can  be  accu- 
rately ascertained,  the  verdict  must  be  for  the  whole  damage.  Hender- 
son V.  Syles,  2  Hill  (S.  C),  504.  "When  future  injury  will  necessarily 
result  from  the  wrongful  act,  it  may  be  taken  into  consideration  in 
estimating  the  damages.  Fetter  v.  Beal,  1  Ld.  Kaym.  339  ;  Richard- 
son V.  Mellish,  2  Bing.  229  ;  Caldwell  v.  3£ur_phy,  11  ISI.  Y.  41G.  If 
special  damages  be  alleged,  they  may  be  proved  so  far  as  they  are  the 
proximate,  though  not  the  necessary  consequence  of  the  trespass.  Brown 
V.  Cummings,  1  Allen,  507 ;  Da^mron  v.  Roach,  4  Humph.  134 ; 
Snively  v.  FahnestocJc,  18  Md.  391.  But  remote,  or  speculative  dama- 
ges, or  such  as  the  party  injured  might  easily  have  avoided,  cannot  be 
allowed  [LoTcer  v.  Damon,  17  Pick.  284) ;  and  the  allowance  by  the 
jury  of  interest  on  damages  assessed  by  them,  is  improper.  Jean  v. 
Sandiford,  39  Ala.  317.  Every  circumstance  calculated  to  enhance  the 
injury  may  enter  into  the  question  of  the  amount  of  the  damages. 
Humphries  v.  Johnson,  20  Ind.  190.  Wlien  the  act  was  willful  and 
unprovoked,  or  characterized  by  malice,  insult,  wantonness,  or  cruelty, 
exemplary  damages  may  be  given.  Duncan  v.  Stalcup,  1  Dev.  &  Batt. 
440 ;  Wilkins  v.  Gihnore,  2  Humph.  140 ;  Jay  v.  Almy,  1  "Woodb.  & 
Minot,  262 ;  Amer  v.  Longstreth,  10  Penn.  St.  145 ;  Mitchell  v.  Bil- 
lingsley,  17  Ala.  391 ;  Hawk  v.  Ridgway,  33  111.  473 ;  Dibble  v.  Ilor- 
ris,  26  Conn.  416;  Lane  v.  Wilcox,  55  Barb.  615.  Such  damages  are 
sometimes  made  to  include  the  necessary  expenses  of  the  plaintiff  in 
the  suit.  Cleveland,  etc.,  R.  R.  Co.  v.  Bartram,  11  Ohio  St.  457 ; 
Williams  v.  Ives,  25  Conn.  568 ;  Blythe  v.  Tompkins,  2  Abb.  Pr.  468 ; 
Parsons  v.  Harper,  16  Gratt.  64, 

When  several  are  joined  as  defendants,  the  damages  should  be  assessed 
for  the  entire  injury  sustained;  and  each  defendant  will  be  liable  for 
the  whole,  without  regard  to  the  extent  of  his  guilt.  Brown  v.  Allen, 
4  Esp.  158;  Allen  v.  Craig,  1  Green,  294;  Clark  v.  Bales,  15  Ark. 
452 ;  Hair  v.  Little,  28  Ala.  236 ;  Berry  v.  Fletcher,  1  Dillon,  67. 
But  parties  are  only  liable  as  joint  defendants  for  a  trespass  jointly 
committed.  Folger  v.  Fields,  12  Cush.  93.  "When  it  appears  that  one 
of  them  did  not  act  with  malice  or  recklessness,  exemplary  damages  can- 
not be  recovered  against  him.  Becker  v.  Dniyree,  75  111.  167.  Although 
when  the  plaintiff,  who  has  brought  separate  actions  against  joint  tres- 
passers, takes  out  execution  against  one  of  them,  he  is  in  general  con- 
cluded by  it,  yet  he  may  elect  to  take  the  largest  smn  recovered,  or  to 
proceed  against  the  solvent  defendants,  or  if  any  one  of  them  cannot 
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pay  the  whole  of  the  judgment  rendered  against  him,  may  accept  part 
satisfaction  from  one,  and  look  to  the  others  for  the  balance  of  his  full 
legal  compensation.  United  Soc.  v.  Underwood,  11  Bush,  265  ;  21 
Am.  Kep.  214. 

ARTICLE  lY. 

TRESPASS    ON    KEAL    ESTATE. 

Section  1.  In  general.  A  person  cannot  lawfully  go  on  to  an- 
other's land  without  his  permission  ;  and  he  commits  a  trespass  by  so 
doing.  Such  an  entry  constitutes  a  violation  of  the  owner's  right  of 
property,  for  which  an  action  will  lie,  whether  the  land  be  inclosed  or 
not,  and  altliough  no  actual  injury  be  done  {Merest  v.  Horvey,  5  Taunt. 
M2 ;  Dougherty  v.  Stepp,  1  Dev.  &  Batt.  371 ;  McCall  v.  Capehart,  20 
Ala.  521 ;  Norvell  v.  Gray,  1  Swan,  96 ;  Pierce  v.  Ilosmer,  QQ  Barb. 
345) ;  and  it  makes  no  difference  as  to  the  character  of  the  offense,  that 
the  land  upon  which  the  wrongful  entry  is  made  is  covered  with  water. 
Smith  V.  Ingram,  1  Ired,  175.  The  trespass  may  be  committed  by 
means  of  an  agent  or  servant.  Binda  v.  Benhow,  11  Rich.  24  ;  Bar  den 
V.  Fetch,  109  Mass.  154. 

"Where  the  defendant's  stallion  injured  the  plaintiff 's  mare  by  biting 
and  kicking  her  through  the  fence  separating  the  plaintiff's  land  from 
the  defendant's,  he  was  held  liable  in  trespass  apart  from  any  question 
of  negligence  on  the  part  of  the  defendant.  Ellis  v.  Loftus  Iron  Co., 
L.  R.,  10  C.  P.  10 ;  11  Eng.  R.  210.     Yol.  1,  p.  310. 

§  2.  What  acts  amonnt  to  a  trespass.  It  has  been  seen  {ahove,  §  1) 
that  the  law  protects  every  one  in  the  peaceable  possession  of  his  real 
estate,  and  entitles  him  to  a  recovery  against  every  willful  and  inten- 
tional intruder.  Sears  V;  Lyons,  2  Stark.  318 ;  Rogers  v.  Sjpence,  13 
M.  &  W.  571.  "Where  a  person  entered  the  cellar  of  another  in  the 
day  time,  against  the  protest  of  the  owner's  daughter,  and  drew  from  a 
barrel  therein  some  cider  which  he  drank,  it  was  held  that,  in  the  ab- 
sence of  the  circumstances  which  usually  accompany  a  felonious  taking, 
it  constituted  a  trespass.  McCourt  v.  People,  64  N.  Y.  583.  Trespass 
will  lie  against  a  justice  of  the  peace  for  "  maliciously  and  corruptly, 
with  intent  to  injure  and  oppress  the  plaintiff,  and  without  probable 
cause,"  issuing  a  search  warrant  under  which  an  officer  forcibl}^  entered 
the  premises  of  the  plaintiff,  and  carried  away  therefrom  property. 
Muse  V.  Vidal,  6  Munf.  27.  "When  an  officer  has  effected  an  illegal 
entrance  into  a  house,  lie  cannot  lawfully  arrest  the  owner,  or  remove 
his  goods,  it  being  one  continuous  act.  Curtis  v.  Iluhhard,  4  Hill,  437 ; 
Hooker  v.  Smith,  19  Yt.  151.     Bare  suspicion  that  a  felony  has  been 
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committed  will  not  justify  au  officer,  without  a  warrant,  in  breaking 
into  a  house  to  arrest  the  occupant,  though  a  felony  has  actually  been 
perpetrated.  StaU  v.  Smith,  1  jST.  II.  346.  Where  a  private  person 
breaks  and  enters  the  outbuilding  of  another,  it  is  no  defense  that  the 
former  was  tenant  in  common  with  the  latter  of  goods  deposited  therein, 
and  that  the  breaking  and  entering  were  for  the  purpose  of  removiug 
them.     Crocker  v.  Carson,  33  Me.  436. 

The  removal  of  ornamental  trees  or  of  posts  belonging  to  another, 
which  are  rightfully  on  the  highway,  is  a  trespass ;  and  so  is  the  wan- 
ton and  unnecessary  destruction  of  posts  and  bars  which  obstruct  a 
highway,  or  of  a  stonewall  which  encroaches  thereon  (  Welsh  v,  Nash^ 
8  East,  394 ;  Bearclslee  v.  French,  7  Conn.  125  ;  Burnham  v.  Hotch- 
Tciss,  14  id.  311)  ;  also,  the  plowing  up  of  land  within  the  exterior  lines 
of  a  highway,  which  land  is  a  part  of  the  adjacent  lot.  Roljhins  v. 
Barman,  1  Pick.  122.  Where  a  tree  stands  directly  upon  the  line  be- 
tween adjoining  owners,  so  that  the  line  passes  through  it,  it  is  com- 
mon property,  and  trespass  Hes  if  one  of  them  cuts  and  destroys  it 
without  the  consent  of  the  other.  Griffin  v.  Bixby,  12  IST.  H.  454 ; 
Duhois  V.  Beaver,  25  N.  Y.  (11  Smith)  123.  But  where  a  tree  stands 
wholly  upon  the  lands  of  a  person,  he  is  the  owner  of  the  whole  tree, 
and  is  entitled  to  all  its  fruit,  notwithstanding  some  of  its  branches 
overhang  the  lands  of  another  person.  Hoffman  v.  Armstrong,  40  N. 
Y.  (3  Sick.)  201 ;  8  Am.  Rep.  537.  Yol.  1,  p.  712.  It  constitutes  a 
trespass  to  obstruct  a  river  whereby  a  person  is  deprived  of  his  right 
of  free  passage ;  and  if  the  damage  is  personal  to  him,  and  such  as  is 
not  also  sustained  by  the  public,  he  may  maintain  an  action  for  the 
injury ;  otherwise,  the  remedy  is  by  indictment.  Dimes  v.  Petley,  15 
Q.  B.  276 ;  Rose  v.  Groves,  5  M.  &  G.  613 ;  Dougherty  v.  Bunting,  1 
Sandf.  1.  A  by  permission  of  B  put  timber  into  a  ditch  which  divided 
their  lands,  to  prevent  a  ditch  on  his  own  land  from  filling  up.  B 
afterward  took  the  timber  out  of  his  half  of  the  ditch,  whereby  sand 
was  washed  down  and  stopped  \x^  A's  ditch,  causing  his  land  to  be  over- 
flown. Held,  that  an  action  of  trespass  would  lie  therefor.  Hogwood 
V.  Edwards,  Phill.  (E.  C.)  350.  Where  a  person  having  sold  to  an- 
other the  right  to  fish  in  a  pond,  draws  out  the  w^ater  and  destroys  the 
fish,  the  grantee  has  his  remedy  by  action  ;  such  conduct  of  the  grantor 
in  annulling  his  own  grant  being  a  misfeasance.  Pomfret  v.  Bicroft, 
1  Saund.  321. 

A  person  may  become  a  trespasser  by  the  improper  use  of  his  own 
premises,  as  by  excavating  his  soil  so  as  to  divert  the  natural  flow 
of  a  stream  from  the  land  of  the  adjoining  owner  (  Van  Hoesen  v.  Oov- 
entry,  10  Barb.  518) ;  or  to  displace  a  party  wall  {Eno  v.  Delvecchio,  6 
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Duer,  17 ;  S.  C,  4  id.  53) ;  or  to  undermine  the  natural,  lateral,  or  sub- 
iacent  support  of  the  land  of  his  neighbor  {Humphries  v.  JBrogden,  1 
Eng.  L.  &  Eq.  241 ;  Farrand  v.  Marshall,  19  Barb.  380) ;  or  to  cast 
dirt  or  stones  upon  another's  premises.  Hay  v.  The  Cohoes  Co.,  2  N. 
Y.  159.  The  trespass  may  be  committed  by  placing  a  spout  on  his 
house  which  throws  the  water  on  to  the  adjoining  land ;  or  by  permit- 
ting a  stick  of  timber  used  in  the  construction  of  his  house,  to  fall  on 
his  neighbor's  dwelling  {Lambert  v.  Bessey,  T.  Raym.  421 ;  Badcliff  s 
Exrs.  V.  Mayor,  etc.,  of  BrooTdijn,  4  ]^.  Y.  195) ;  or  by  obstructing  an 
ancient  light.  Pickard  v.  Collins,  23  Barb.  444.  The  liability  may 
be  incurred  by  erections  which  impair  the  enjoyment  of  life  and  prop- 
erty {Carhart  v.  Gas-light  Co.,  22  Barb.  297) ;  or  by  letting  premises 
to  be  used  in  a  way  that  proves  injurious  and  offensive  to  others.  TJie 
King  V.  Pedly,  1  Adol.  &  El.  822.  Where  the  infringement  of  a  right 
might  ripen  into  an  easement,  it  is  a  sufficient  cause  of  action,  though 
no  perceptible  injury  has  been  sustained.  Wood  v.  Waud,  3  Exch.  772 ; 
Harrqp  v.  Hirst,  L.  R.,  4  Exch.  43 ;  Bochdale  Canal  Co.  v.  King,  14 
Q.  B.  138 ;  Amosheag  Manuf.  Co.  v.  Goodale,  46  K.  H.  53.  Ko 
part  of  a  fence  which  is  not  on  the  dividing  line  can  lawfully  be  placed 
on  the  land  of  the  adjoining  owner.  Warren  v.  Sahin,  1  Lans.  79 ; 
Huhhell  V.  Pech,  15  Conn.  133.  A  person  cannot,  without  permission, 
lawfully  go  upon  his  neighbor's  land  from  which  surface  water  runs 
upon  his  own,  in  order  to  divert  the  water  from  his  land,  although  the 
water  is  likely  to  undermine  the  wall  of  his  house,  and  the  owner  of 
the  adjoining  house,  after  being  notified,  has  neglected  to  do  any  thing 
to  prevent  the  apprehended  injury.     Grant  v.  Allen,  41  Conn.  156. 

A  person  who  continues  an  unlawful  erection  will  subject  himself  to 
successive  actions  of  trespass  therefor  {Holmes  v.  Wilson,  10  Ad.  &  E. 
503 ;  Thompson  v.  Gilson,  7  M.  &  W.  456 ;  Esty  v.  Baker,  48  Me. 
495);  notwithstanding  the  payment  of  a  judgment  for  such  erection. 
Russell  V.  Brown,  63  Me.  203.  Although  if  one  should  dig  up  the 
soil  on  another's  land  a  recovery  therefor  would  bar  a  second  action, 
yet  this  would  not  be  the  case  if  an  excavation  were  made  by  a  person 
on  his  own  land,  the  effect  of  which  was  to  injuriously  divert  water 
from  his  neighbor's  stream.  Clegg  v.  Dearden,  12  Q.  B.  576,  591. 
An  obstruction  which  in  the  first  instance  is  justifiable  may,  by  being 
suffered  to  remain,  make  the  party  liable  as  a  trespasser  db  initio. 
Elder  v.  Bemis,  2  Mete.  599. 

An  action  of  trespass  will  lie  for  entering  upon  a  fishery  of  which 
parties  are  in  possession,  disturbing  the  water,  driving  away  the  fish, 
and  preventing  the  fishermen  by  force  and  violence  from  pursuing  their 
calling  {Toicng  v.  Hichens,  6  Q.  B.  606;    Holford  v.  Bailey,  13  Jm\ 
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278  ;  Russell  v.  Stoching,  8  Conn.  23G) ;  and  taking  and  carrying  away 
oysters  from  a  bed  planted  by  an  individual  is  a  trespass.  Lowndes  v. 
Dickerson,  34  Barb.  580.     Vol.  1,  p.  299. 

§  3.  Wliat  acts  do  not  amount  to  a  trespass.  It  is  not  a  trespass  to 
take  and  appropriate  private  property  to  public  use  without  the  consent 
of  the  owner,  in  cases  of  public  necessity  or  convenience,  provision  be- 
ing made  for  compensation  {Hey ward  v.  Mayor  of  N.  T".,  Y  N.  Y. 
314 ;  Oshorn  v.  Hart,  24  Wis.  89  ;  1  Am.  Kep,  161 ;  Crear  v.  Crossly, 
40  111.  175 ;  BanTchead  v.  Brown,  25  Iowa,  540 ;  Memphis  Freight 
Co.  V.  MempUs,  4  Cold.  419  ;  Amry  v.  Fox,  1  Abb.  [U.  S.]  246 ;  Com. 
v.  Pittshurgh,  etc.,  R.  B.  Co.,  58  Penn.  St.  26),  nor  to  tear  down  a 
house  in  a  town  when  it  is  necessary  to  do  so  to  stop  the  spread  of  a  fire 
{Surocco  V.  Geary,  3  (Jal.  69 ;  Beach  v.  Trtidgain,  2  Gratt.  219 ; 
American  Print  Works  v.  Lawrence,  3  Zabr.  590 ;  Parsons  v.  Petten- 
gell,  11  Allen,  507),  nor  for  the  owner  of  land  to  tear  down  a  building 
which  has  been  erected  thereon  without  his  permission  {Davison  v, 
Wilson,  11  Q.  B.  890 ;  17  L.  J.  Q.  B.  196 ;  Burling  v.  Peed,  19  id. 
291 ;  Boiling  v.  Whittle,  1  Ala.  268 ;  Beers  v.  St.  John,  16  Conn. 
322),  or  to  remove  therefrom  personal  property  which  is  not  rightfully 
there  (Slater  v.  Swann,  2  Str.  871 ;  Amhergate,  etc.,  R.  R.  Co.  v.  Mid. 
R.  R.  Co.,  2  El.  c%  Bl.  793 ;  Rea  v.  Sheward,  2  M.  &  W.  424),  nor 
to  enter  another's  premises  and  abate  a  nuisance  which  deprives  the 
person  entering  of  the  reasonable  enjoyment  of  some  right  {Dames  v. 
Ma7in,  ]  0  M.  &  W.  546 ;  Pilcher  v.  Hart,  1  Humph.  524 ;  Amos- 
Jceag  Manuf.  Co.  v.  Goodale,  46  N,  H.  53 ;  Pechham  v.  Henderson, 
27  Barb.  207),  or  to  remove  an  obstruction  by  which  a  stream  is  pre- 
vented from  flowing  in  its  natural  channel.  Strong  v.  Benedict,  5 
Conn.  210.  It  is  not  a  trespass  to  go  on  to  another's  land  to  save  the 
property  of  the  latter,  nor  when  the  entry  is  caused  by  necessity,  as 
where  a  highway  is  impassable,  or  a  person  is  in  danger  of  his  life. 
Biillard  v.  Harrison,  4  M.  &  S.  387 ;  Taylor  v.  Wliitehead,  2  Doug. 
745;  Holmes  v.  Seely,  19  Wend.  507.  Without  a  prescriptive  right, 
a  person  by  erecting  a  house  near  the  boundary  line  of  his  land  acquh-es 
no  right  of  support  from  the  adjoining  land,  and  the  owner  of  the 
latter  may  lawfully  excavate  the  same  in  order  to  erect  a  building 
thereon ;  and  even  if  he  is  guilty  of  negligence  in  not  giving  the  other 
party  notice,  or  in  making  the  excavation  in  an  improper  manner,  he 
will  not  be  liable  as  a  trespasser.  Mamer  v.  Lussem,  65  lU.  484. 
Yol.  1,  p.  144  ;  2  id.  720 ;  3  id.  709  ;  4  id.  437. 

Where  the  owners  of  adjoining  land  have  agreed  upon  the  division 
line,  one  of  them  cannot  be  liable  in  trespass  for  acts  done  by  him  on 
his  side  of  the  line  thus  established,  unless  there  has  been  a  revocation 
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of  the  agreement.  Palmer  v.  Anderson,  63  N.  C.  365.  If  the  land 
of  a  debtor  be  fraudulently  held  and  cultivated  for  the  purpose  of  kee]> 
ing  the  ei-ops  out  of  the  hands  of  his  creditors,  a  purchaser  of  the  crcjps, 
wliich  are  sold  for  the  debts,  does  not  commit  a  trespass  Ijy  entering 
and  taking  them  away.  Thompson  v.  Craigmyle,  4  B.  Monr.  30 1. 
Where  a  creditor  to  whom  land  is  set  off  on  execution  cuts  grass  upon 
the  land,  and  after  reconveying  his  interest  in  the  land,  removes  the 
hay,  he  is  not  liable  as  a  trespasser,  his  possession  having  been  lawfully 
acquired.  Drown  v.  Foss,  39  K.  II.  525.  An  action  of  trespass  for 
cutting  down  and  carrying  away  timber  cannot  be  maintained  against 
a  person  in  actual  possession  of  the  land  either  by  himself  or  a  tenant. 
In  such  case  the  appropriate  remedy  is  ejectment.  3fore  v.  Perinj, 
61  Mo.  1Y4.  One  who  has  a  right  to  go  on  to  land  does  not  commit  a 
trespass  by  entering  contrary  to  the  wish  of  the  occupant.  Wa/ton  v. 
File,  1  Dev.  &  Batt.  567;  Yeates  v.  Allen,  2  Dana,  134.  The  owner 
of  land  who  prevents  another  from  using  the  water  of  a  well  on  the 
land,  wliich  the  latter  has  a  right  to  use,  does  not  thereby  commit  a 
trespass.     Shafer  v.  Smith,  7  Harr.  &  J.  67. 

§  4.  WliJit  title  or  interest  plaintiif  must  have.  The  plaintiff, 
in  order  to  maintain  the  action,  must  prove  possession  actual  or  construct- 
ive, or  possession  of  a  part,  under  a  deed  of  the  whole ;  or  if  the  land 
is  unoccupied,  that  he  has  the  title.  Smith  v.  Wilson,  1  Dev.  tfe  Batt, 
40 ;  Ilarr  v.  Boothhj,  19  Me.  150 ;  Ilechner  v.  Cha/oe,  5  Penn.  St. 
115 ;  Grout  v.  Kmuiyp,  40  Yt.  163  ;  Edwards  v.  JSfoyes,  65  *N.  Y.  125. 
Where  the  court  charged  the  jury  that  "  either  the  possession  or  the  right 
to  the  possession  will  authorize  an  action  of  trespass  for  an  injury  to  land," 
it  was  held  error  for  the  reason  that  the  right  to  the  possession  and 
right  of  entry  are  synonymous,  authorizing  an  action  of  ejectment,  but 
not  of  trespass.  Polh  v.  Henderson,  9  Yerg.  310.  In  order  to  enable 
the  assignee  of  a  lease  to  maintain  an  action  for  a  trespass  on  the  lease- 
hold premises,  he  must  have  taken  actual  possession  of  them.  Uarrison 
V.  BlacBmrn,  17  C.  B.  (N".  S.)  678.  The  grantee  of  land  must  show  an 
unequivocal  occupancy,  to  extend  the  possession  beyond  the  limits  de- 
scribed in  his  deed,  the  owner  of  the  adjoining  lot  being  put  off  his 
guard  by  the  conveyance  as  to  any  doubtful  assertion  of  claim.  Shedd 
V.  Powers,  28  Yt.  652.  A  person  must  have  the  legal  title  before  he 
can  maintain  an  action  of  trespass  against  the  grantee  of  the  equitable 
estate.  Buck  v.  Gilson,  37  Yt.  653.  Title  to  land  gives  to  the  person 
who  has  it  constructive  possession  so  as  to  enable  him  to  maintain  tres- 
pass, unless  there  is  an  adverse  possession  or  right  in  some  one  by  con- 
tract or  operation  of  law  to  the  exclusion  of  the  owner;  though  for- 
merly, a  right  of  property  and  a  mere  right  of  entry  were  not  enough 
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for  this  purpose,  but  the  party  must  have  had  actual  possession. 
Stearns  v.  Palmer,  10  Mete.  32;  Chesley  y.  BrocJcway,  34  Yt.  550; 
Dejarnett  y.  Haynes,  23  Miss.  600 ;  Oriffin  v.  Grepjpin,  60  Me.  270 ; 
Wickham  v.  Freeman,  12  Johns.  183 ;  Daisey  v.  Hudson,  5  Harr. 
320.  Where  a  person  enters  upon  land  without  any  color  of  title,  he  is 
deemed  in  possession  of  no  more  than  he  actually  occupies,  and  he 
must  show  tliat  he  had  a  prior  possession  of  the  exact  places  in  which 
the  alleged  trespass  was  committed.  Moor  y.  Campbell,  15  ]S^.  H.  208. 
Where  a  disseizor  takes  possession  and  puts  the  disseizee  out,  the 
former  can  alone  recover  for  a  direct  injury  to  the  land.  But  to  con- 
stitute such  a  disseizin  as  will  prevent  the  disseizee  from  maintaining 
trespass  for  acts  done  after  the  disseizin  until  a  re-entry,  the  disseizor 
must  have  had  exclusive  possession.  Holcomh  v.  Rawlins,  Cro.  Eliz. 
540 ;  Caldwell  v.  Waters,  22  Penn.  St.  378  ;  Brown  v.  Ware,  25  Me. 
411;  Ahhott  Y .  Ahhott,  51  id.  575.  After  the  disseizee  has  regained 
possession,  he  may  maintain  an  action  for  the  intermediate  damages  or 
mesne  profits  during  the  time  of  his  tortious  dispossession.  Graham 
V.  Houston,  4  Dev.  232  ;  Emerson  v.  Tliompson,  2  Pick.  473 ;  Steam, 
V.  Anderson,  4  Harr.  209 ;  Frost  v.  Duncan,  19  Barb.  560. 

Entering  on  land  and  surveying  it,  or  cutting  timber,  under  a  claim  of 
title,  on  a  lot  designated  by  known  and  acknowledged  metes  and  bounds, 
would  be  evidence  of  possession.  Sawyer  v.  JSfewland,  9  Yt.  383; 
Cohleigh  V.  Young,  15  X.  II.  493.  Proof  of  a  judgment  in  favor  of  the 
plaintiff  in  an  action  of  ejectment,  against  a  third  person,  would  not  make 
out  &  prima  facie  case  of  title  sufficient  to  enable  him  to  maintain  the 
action  {Southington  Soc.  v.  Gridley,  20  Conn.  200);  nor  proof  of  the  right 
to  the  use  of  water  flowing  over  the  land.  Nostrand  v.  Durland,  21 
Barb.  478.  It  may  be  shoMm  on  the  part  of  the  defendant  that  a 
third  person,  and  not  the  plaintiff,  was  in  possession  at  the  time  of  the 
alleged  trespass  {Chatham  v.  Brainerd,  11  Conn.  60) ;  as  for  instance, 
a  tenant  of  the  plaintiff.  Uttendorffer  v.  Saegers,  50  Cal.  496 ;  Hu- 
gunin  v.  McCuniff,  2  Col.  367. 

§  5.  What  title  or  possession  sufficient.  Mere  possession  of  land, 
however  recent,  is  a  sufficient  title  to  support  an  action  of  trespass 
against  one  who  has  not  a  better  right.  Catteris  v.  Cowper,  4  Taunt. 
547 ;  Myricli  v.  Bishop,  1  Hawks,  485 ;  Fletcher  v.  Cole,  26  Yt.  170 ; 
Tarry  v.  Brown,  34  Ala.  159 ;  Inskeep  v.  Shields,  4  Harring.  345 ; 
Bood  V.  N.  Y.  (&  Erie  E.  R.  Co.,  18  Barb.  80 ;  Carney  v.  Reed,  11 
Ind.  417;  Criner  v.  Pihe,  2  Head,  398;  Todd  v.  Jackson,  2  Dutcher, 
525  ;  Look  v.  Norton,  55  Me.  103 ;  Kilhourne  v.  Rewee,  8  Gray,  415  ; 
Chicago  v.  McGraw,  75  111.  566  ;  Darling  v.  Kelly,  113  Mass.  29. 

The  rule  imder  consideration  is  applicable  to  the  case  of  the  daughter 
YoL.  YI.— 9 
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or  female  servant  of  the  occupier  of  the  house,  in  possession  of  a  bed- 
room which  is  forcibly  invaded.     Lewis  v.  JPonsford,  8  Car.  &  P.  687. 
And  it  is  enough  that  the  plaintiff  had  possession  when  the  injury  was 
committed,  though  not  in  possession  at  the  commencement  of  the  action. 
Smitli  V.  Ingram^  7  Ired.  175.     A  delivery  of  possession  under  a  writ  of 
habere  facias  possessio7ie7n  will  not  constitute  a  defense  for  a  previous 
trespass  on  the  land.     Smith  v.  Guild,  34  Me.  443.     Where  the  plain- 
tiff has  a  prior  possession,  he  will  be  entitled  to  recover,  notwithstand- 
ing the  land  has  been  sold  and  conveyed  to  the  defendant.     If  a  third 
person  has  acquired  title  by  adverse  possession  against  the  defendant's 
grantor   {Hughes  v.   Graves,   39  Vt.  359);    improvements    made    on 
land,  or  the  use  of  it  for  a  long  time  for  fuel   and  fencing  materials, 
constitute  a  sufficient  possession  to  enable  a  person  to  maintain  trespass 
for  encroachments  {Rogan  v.  Perry,  6  Wis.  194;  McLean  v.  Farden, 
61  111.  106) ;  but  not  the  ranging  of  cattle  on  the  land  and  the  occasional 
cutting  of  a  few  trees  thereon  {JSLorris  v.  Llayes,  2  Jones  [IST.  C],  93); 
nor  having  the  custody  of  the  key  of  a  house  in  order  to  get  posses- 
sion of  personal  property.     Davis  v.  Wood,  7  Mo.  162.     The  owner  of 
land  which  is  vacant,  or  which  is  occupied  l)y  a  tenant  at  will  or  at  suf- 
ferance,  ino^j   maintain   trespass   against   a   stranger.       Va^ibrunt   v. 
8chench,\l  Johns.  377;  Safford  v.  Basto,  4  Mich.  406;  Kellenherger 
V.  Sturtevant,  7  Cush.  465  ;  Baher  v.  King,  18  Penn.  St.  138 ;  More 
V.  Perry,  61  Mo.  174.     In  an  action  for  wrongfully  entering  on  land, 
cultivating  it  without  right,  and  committing  waste,  after  the  plaintiff 
had  acquired  title  under  a  will,  he  need  not  allege  that  he  had  taken 
possession,  or  offered  to  do  so.     LLnmphreys  v.  Merritt,  51  Ind.  197. 
An  allegation  of  the  plaintiff  in  an  action   of  trespass,  that  trees  were 
converted,  etc.,  cut  and  carried  away  from  the  land  of  the  plaintiff,  etc., 
states  a  good  cause  of  action  at  common  law,  although  it  is  not  averred 
in  terms  that  the  trees  were  the  property  of  the  plaintiff.     AtloAitic  c& 
Pacific  R.  R.  Co.  v.  Freeman,  61  Mo.  80.     Where  a  person  claiming 
to  own  a  tract  of  land  places  a  servant  in  a  honse  on  it,  with  the  right 
to  lire-wood,  he  has  sufficient  possession  of  the  whole  tract  to  maintain 
trespass  against  a  mere  wrong-doer  for  cutting  timber  on    the  land. 
Laiixb  V.  Svmin,  3  Jones,  370.     The  owner  of  a  building,  the  rooms  of 
which  are  let  by  him  to  a  number  of  families,  may  maintain  trespass  if 
the  building  is  destroyed.     Curtiss  v.  Lloiji,  19  Conn.  154. 

It  has  been  stated,  ante,  p.  60,  §  1,  that  possession  of  land  by  inclosures 
is  not  essential  to  enable  a  person  to  maintain  the  action.  See  Woods 
V.  Banks,  14  N.  H.  101 ;  Sawyer  v.  Newlam^d,  9  Yt.  383 ;  Tyson  v. 
Shueey,  5  Md.  540.  The  uninterrupted  use  of  a  wood  lot  which  is  not 
fenced,  for  the  purpose  of  fuel  and  rails,  would  be   sufficient.  Mackin 
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V.  Geortner,  14  "Wend.  239.  The  doctrine  of  constructive  possession  is, 
that  a  deed  of  land  which  is  recorded  shall,  so  far  as  the  grantee's  title 
is  concerned,  be  a  substitute  for  a  substantial  and  permanent  inclosure. 
Chandler  v.  Sjpear,  22  Yt.  388.  When  a  person  occupies  and  improves 
tmder  a  deed  a  tract  of  land,  a  portion  of  which  is  inclosed,  he  is 
deemed  in  possession  of  the  whole,  especially  if  he  make  a  notorious 
claim  to  the  whole,  and  if  one,  without  color  of  title,  enters  upon  any 
part  of  the  tract,  and  cuts  and  sells  wood  therefrom,  he  will  be  a  tres- 
passer and  not  a  disseizor.  Orowell  v.  Beebe,  10  Vt.  33  ;  Kincaid  v. 
Logibe,  Y  Mo.  167 ;  WelcJi  v.  Louis,  31  111.  446  ;  Gent  v.  Lynch,  23 
Md.  58.  It  is  not  necessary  in  such  case  that  the  claim  of  the  owner 
should  be  by  a  deed  which  is  recorded,  or  that  it  should  be  by  a  deed  con- 
taining all  the  statute  requisites  to  convey  land.  It  is  sufficient  that 
the  claim  is  in  writing  capable  of  being  produced  on  request,  or  even 
that  it  be  distinctly  indicated  upon  the  land  by  unequivocal  monuments, 
which  would  not  fail  to  attract  attention.  Swift  v.  Gage,  26  Yt.  224. 
If  a  person  have  a  deed  of  a  part  only  of  a  tract  of  land,  he  may  main- 
tain an  action  for  a  trespass  on  the  part  to  which  he  has  no  title  if  he 
have  possession  of  it.  Hunt  v.  Liich,  38  Me.  195.  Although  if  a  per- 
son own  two  adjoining  lots  of  land  by  diflerent  titles,  the  possession  of 
one  does  not  extend  by  construction  to  the  other.  Morris  v.  LLayes,  2 
Jones  (IST.  C),  93.  Yet,  where  several  detached  lots  of  wild  land  in  the 
same  county  are  included  in  one  mortgage,  and  the  mortgagee  enters 
on  one  lot  in  the  name  of  all,  he  has  constructive  possession  of  all,  and 
may  maintain  an  action  for  a  trespass  on  any  one  of  them.  Green  v. 
Fettenyill,  47  K.  H.  375. 

The  owner  of  land  may  maintain  trespass  against  one  who  has  a  contract 
of  purchase  without  the  right  of  possession,  and  he  may  do  so,  although 
the  contract  gives  the  vendee  the  right  to  enter  if  the  latter  commits 
waste.  Yan  Deusen  v.  Young,  29  ]^.  Y.  9.  If  the  vendee  does  not 
make  his  payments  and  disavows  all  intent  to  make  them,  the  vendor 
may  treat  him  as  a  trespasser,  the  same  as  though  his  original  entry 
had  been  made  without  color  of  right.  Fuller  v.  Yan  Geesen,  4  HiU, 
171 ;  Woodhury  v.  Woodbury,  47  N.  II.  11.  One  who  has  possession 
under  a  contract  of  sale  may  maintain  trespass  against  the  subsequent 
vendee  of  the  owner  of  the  land  (  White  v.  Limngston,  10  Cush.  259) ; 
and  he  may  do  so  against  a  stranger,  although  he  has  not  performed,  or 
has  forfeited  the  conditions  of  his  contract.  Wliite  v.  Guirons,  Minor, 
331.  So,  the  obligee  in  a  bond  of  conveyance  may  maintain  trespass 
against  the  obligor  before  he  has  paid  the  balance  of  the  purchase-money, 
or  received  his  deed.     Smith  v.  Price,  42  111.  399. 

Where  the  same  land  is  separately  conveyed  to  two  persons,  the  one 
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who  has  the  elder  title  may  maintain  an  action  for  a  trespass  committed 
on  the  land  before  he  took  possession.  Bailey  v,  Massey,  2  Swan, 
167;  Slater  Y.  Rawson,  6  Mete.  439;  Abbott  v.  Allott,  51  Me.  .575. 
A  person  not  in  actual  possession  of  land,  who  has  no  paper  title,  may- 
maintain  an  action  for  a  trespass  thereon,  if  his  right  to  the  land  is 
marked  by  unmistakable  indicia.  Brown  v.  Majors,  7  Wend.  495 ; 
Chandler  v.  Walker,  21  N.  H.  282.  A  grantee  of  land  from  the 
United  States  may  maintain  an  action  for  an  injury  to  the  land  after 
his  purchase  and  before  his  possession,  committed  by  a  person  wrong- 
fully entering  before  the  purchase.  Blevins  v.  Cole,  1  Ala.  210  ;  Gale 
V.  Davis,  7  Mo.  544.  One  who  purchases  and  is  in  possession  of  land 
which  is  afterward  discovered  to  belong  to  the  State,  may  maintain  an 
action  for  a  trespass  on  the  land,  he  being  liable  to  the  State  for  mesne 
profits.  Qutts  V.  Spring,  15  Mass.  135.  An  exclusive  right  to  the  posses- 
sion and  enjoyment  of  a  church  pew,  or  of  a  lot  in  a  cemetery,  is  suffi- 
cient to  enable  the  owner  to  maintain  trespass  qu.  cl.  fr.  for  a  violation 
of  the  right.  Shaio  v.  Beveridge,  3  Hill,  26 ;  Jackson  v.  Bounseville, 
5  Mete.  127 ;  Meagher  v.  Driscoll,  99  Mass.  281.  The  purchaser  of  an 
equity  of  redemption  has  a  suiRcient  title  to  sustain  an  action  of  tres- 
pass.     Runyan  v.  Mersereau,  11  Johns.  534. 

§  6.  What  title  or  possession  not  sniflcient.  Trespass  qu.  cl.  fr. 
cannot  be  maintained  by  a  person  who  has  not  an  exclusive  possession, 
and  no  interest  in  the  soil.  Hyatt  v.  Wood,  4  Johns.  150.  Trespass 
will  not  lie  in  favor  of  one  who  has  a  right  of  way  across  a  proprietor's 
land  against  another  for  using  the  way  under  permission  of  the  pro- 
prietor, as  his  right  does  not  carry  with  it  a  right  to  the  exclusive  pos- 
session of  the  land.  Morgan  v.  Boyes,  65  Me.  124.  The  proprietor 
may  use  it  himself  or  permit  others  to  use  it  as  a  way.  Id.  Use  of  the 
water  in  a  mill  pond  is  not  proof  that  the  party  has  possession  of  the 
land  covered  by  the  water.  Bartholomew  v.  Edwards,  1  Houston,  17. 
The  plaintiff  must  show  that,  at  the  time  of  the  trespass,  he  had  the 
actual  possession,  or  the  right  to  the  possession  of  the  premises. 
JSoughtaling  \.  Houghtaling,  56  Barb.  194;  MoMeno.my\.  Cohick, 
1  Mo.  App.  529 ;  Torgensen  v.  Torgensen,  6  Neb.  383.  Where  a 
person  gave  another  the  key  of  a  house  in  order  to  put  him  in  posses- 
sion of  goods  therein,  it  was  held  that  the  latter  did  not  have  such  a 
possession  of  the  house  as  enabled  him  to  maintain  trespass  qu.  cl.  fr. 
DoAns  V.  Wood,  7  Mo.  162.  Temporary  acts  will  not  constitute  such  a 
possession  as  is  required  to  sustain  trespass ;  such  as  the  making  of  a 
bridge  with  poles  across  a  ditch  at  the  side  of  a  highway,  for  the  pur- 
pose of  driving  cattle  into  a  swamp,  and  the  ranging  of  cattle  therein, 
and  occasionally  cutting  there  a  few  trees.     Morris  v.  Hayes,  2  Jones, 
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93 ;  Swift  V.  Gage^  26  Yt.  224.  Or  using  wild  land  belonging  to  tlie 
State  for  wood,  and  making  sugar,  and  claiming  up  to  a  certain  line. 
Roe  V.  Wilhur,  57  Penn.  St.  406.  "Where  in  an  action  of  trespass  it 
appeared  that  when  the  alleged  wrong  was  committed,  the  plaintiff,  who 
had  no  title  to  the  land,  was  engaged  in  constructing  a  fence  around  it, 
but  that  one  side  remained  open,  it  was  held  that  he  had  not  such  a  pos- 
session as  would  enable  him  to  recover.     Allen  v.  Suseng,  1  Cold.  204. 

An  action  for  trespass  on  the  quarantine  lands  of  the  widow  cannot 
be  maintained  by  the  heir.  Laihmn  v.  Latham^  3  Call.  (Va.)  181.  So, 
a  widow  who  remains  in  the  family  mansion  without  an  assignment  of 
dower  cannot  maintain  an  action  of  trespass  for  injuries  committed 
beyond  the  inclosure,  but  within  the  boundaries  of  the  estate.  Carey 
V.  Buntain^  4  Bibb,  217.  At  common  law,  an  heir  or  devisee  who  is 
not  in  actual  possession  cannot  maintain  trespass.  Hubhard  v.  Ricart, 
3  Yt.  207.  Executors  and  administrators  who  have  only  power  to 
sell  the  real  estate  cannot  maintain  an  action  for  a  trespass  committed 
thereon  subsequent  to  the  decease  of  the  testator  or  intestate.  Lymcm 
V.  Welher,  17  Yt.  489  ;  Ahuchon  v.  Lory,  23  Mo.  99.  As  a  tenant  at 
sufferance  is  regarded  at  common  law  as  holding  by  wrong  and  hav- 
ing only  a  naked  possession,  he  cannot  maintain  an  action  against  the 
owner  of  the  land  for  dispossessing  him  by  force  and  reaping  the  crops. 
Limngston  v.  Tanner,  14  N.  Y.  64 ;  Esty  v.  Baker,  50  Me.  325 ; 
Moore  v.  Mason,  1  Allen,  406.  Where  parties  have  a  concurrent 
possession  without  other  title,  neither  can  maintain  trespass  against 
the  other.  Tajypan  v.  Burnham,  8  Allen,  65.  But  it  is  otherwise 
when  each  of  two  persons  has  the  right  from  the  owner  to  exercise 
separate  and  distinct  pri\dleges  on  the  land.  Hashin  v.  Record,  32 
Yt.  575.  A  deed  of  wild  land  not  recorded  will  not  enable  the  grantee 
to  maintain  trespass  against  a  stranger.  Estes  v.  Cooh,  22  Pick.  295. 
So  long  as  land  is  held  by  adverse  possession  the  owner  cannot  main- 
tain trespass.  Ri7ig  v.  King,  4  Dev.  &  Batt.  164 ;  Bahersfield  Cong. 
Soc.  V.  Baker,  15  Yt.  119  ;  Gardner  v.  Gooch,  48  Me.  487.  There  is 
an  exception  to  this  rule  in  the  case  of  land  sold  by  the  United  States. 
Cook  V.  Foster,  2  Gilm.  652 ;  Butterfield  v.  Centr.  PacifiG  R.  R.  Co., 
31  Cal.  264. 

§  7.  Entry  under  judicial  process  or  order.  A  person's  house  is 
inviolable  so  far  as  to  protect  it  against  a  forcible  entry  by  an  officer 
for  the  purj>ose  of  serving  civil  process  on  the  occupier,  a  guest, 
boarder,  servant  or  any  member  of  his  family.  But  protection  does 
not  extend  to  a  stranger  who  flies  to  the  house  for  refuge,  nor  to  the 
goods  of  such  stranger  which  are  conveyed  to  the  house  to  shield  them 
from  the  ordinary  process  of  law.     Semayne  v.  Gresham,  5  Co.   91  j 
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Suhhard  r.  Mace,  17  Johns.  127 ;  Burton  v.  Wilkinson,  18  Yt.  186  -, 
Gordon  v.  Clifford,  28  E".  H.  402.  As  to  what  constitutes  a  dwelling- 
house  within  the  foregoing  rule,  it  may  be  observed  that  where  a 
house  to  which  there  is  not  a  common  entrance  is  occupied  in  distinct 
parts  by  two  families,  each  j)art  is  deemed  a  separate  dwelling. 
Whalley  v.  Williamson,  7  Car.  &  P.  294 ;  Fallon  v.  Anderson,  Peake, 
110 ;  Stedman  v.  Crane,  11  Mete.  295.  The  lowering  of  a  window 
fastened  with  pulleys,  by  an  officer  to  serve  civil  process,  is  such  a 
breaking  as  makes  him  a  trespasser.  Penton  v.  Brown,  1  Keb.  698 ; 
Lee  V.  Gansell,  Cowp.  1 ;  Buckenham  v.  Francis,  11  Moore,  40 ; 
Curtis  V.  H%d>bard,  1  Hill,  336. 

§  8.  Wrongful  acts  after  rightful  eutry.  Although  a  person  is 
lawfully  on  land  under  a  contract  of  purchase,  yet  if  he  cuts  timber 
without  license  he  will  be  a  trespasser.  Jackson  v.  Moncrief,  5  "Wend. 
26  ;  Wendell  v.  Johnson,  8  N.  H.  220.  If  the  grantor  retains  posses- 
sion contrary  to  the  wish  of  the  grantee  and  cuts  timber,  he  is  liable  to 
an  action  for  trespass.  Spencer  v.  Weatherly,  1  Jones,  327 ;  N are- 
hood  V.  Wilhelm,  69  Penn.  St.  64.  But  when  a  deed  reserves  the 
standing  timber,  the  grantor  may  maintain  trespass  against  the  grantee 
or  his  assignee,  for  cutting  and  carrying  it  away.  Goodwin  v.  Hub- 
hard,  47  Me.  595.  It  is  a  rule  that  if  one  enters  another's  premises 
by  authority  of  law  and  commits  an  unjustifiable  act,  he  will  be  deemed 
a  trespasser  ab  initio,  but  that  if  the  entry  be  by  authority  of  the 
owner,  the  wrong-doer  can  only  be  punished  for  the  abuse.  Six  Car- 
'penters'  Case,  4  Co.  290  ;  8  id.  146 ;  Reed  v.  Harrison,  2  "W".  Bla. 
1218;  Aikenhead  v.  Blades,  5  Taunt.  197;  Allen  y.  Crofoot,  5  Wend. 
506 ;  State  v.  Moore,  12  N.  H.  42 ;  Pallard  v.  Noaks,  2  Ark.  45.  If 
a  person,  having  a  license  from  the  owner  of  land  to  enter  thereon  and 
do  certain  acts,  remains  on  the  land  and  continues  the  acts  after  the 
license  is  revoked,  he  will  be  a  trespasser.  People  v.  Fields,  1  Lans. 
222 ;  5  Lans.  284 ;  Bachelder  v.  Wakefield,  8  Cush.  243 ;  Dodge  v. 
McClintock,  47  K.  H.  383. 

§  9.  Entry  to  remove  personal  property.  When  personal  prop- 
erty is  on  another's  land  with  his  permission  and  in  pursuance  of  a 
contract,  he  cannot  lawfully  prevent  the  owner  of  the  property  from 
removing  it.  If,  therefore,  standing  timber  is  sold  and  left  on  the 
land  by  the  purchaser  after  being  cut,  or  any  personal  property  bought 
and  left  tliereon,  the  buyer  has  a  right  to  go  upon  the  land  to  take  it 
away ;  and  if  the  vendor  resists  his  doing  so,  he  may  employ  all  the 
force  necessary  to  overcome  such  resistance.  Wood  v,  Manley,  11  Ad. 
&  E.  34  ;  Tale  v.  Seely,  15  Yt.  221  ;  Nettleton  v.  Sikes,  8  Mete.  34  ; 
Sterling  v.  Wa/rden,  51  N.  H.   217 ;  12  Am.  Eep.  80.     So,  where  a 
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building  is  placed  on  another's  land  with  his  permission,  the  owmer  of 
the  building  is  entitled  to  enter  and  remove  the  same,  and  the  materials 
of  construction  after  the  permission  is  withdrawn.  Arrington  v. 
Larrabee,  10  Cush.  512.  A  person  who  goes  upon  the  sea  beach  of 
another  and  removes  a  boat  cast  ashore  by  a  storm  and  in  danger  of 
being  washed  awaj,  in  order  to  restore  the  boat  to  its  owner,  is  not  a 
trespasser  if  the  proprietor  of  the  beach  has  not  himself  taken  posses- 
sion of  the  boat.  Proctor  v.  Adams,  113  Mass.  376  ;  18  Am.  Eep. 
500.  If  one  wrongfully  takes  personal  property  to  his  premises  or  to 
the  premises  of  a  third  person  with  the  assent  of  the  latter,  the  owner 
of  the  property  may  enter  and  retake  it.  Patrick  v.  Colericlc,  3  M.  & 
W.  483 ;  Chajyman  v.  Tumhletliorjp,  Cro.  Eliz.  329 ;  Pichardson  v. 
Anthony,  12  Yt.  273;  Wheeldon  v.  Lowell,  50  Me.  199.  And  if  A 
wrongfully  place  goods  in  B's  building,  the  latter  may  take  them  back 
and  enter  A 's  premises  for  that  pm*pose.  Rea  v.  Sheward,  2  M.  &  W. 
421.  But  if  the  owner  of  personal  property  place  it  on  another's  land 
without  the  consent  of  the  latter,  he  cannot  enter  to  retake  it  without 
being  hable  as  a  trespasser.  Anthony  v.  Haney,  8  Bing.  186 ;  Mussey 
V.  Scott,  32  Yt.  82  ;  Sterling  v.  Warden,  51  N.  H.  217  ;  12  Am.  Eep. 
80.  So,  though  the  owner's  goods  are  in  the  illegal  possession  of  an. 
other,  he  has  no  right  to  enter  the  premises  of  the  latter  forcibly  and 
retake  the  property  with  violence.  Hujp^pert  v.  Morrison,  27  Wis. 
365  ;  Daniels  v.  Brown,  34  N.  H.  454. 

§  10.  Trespass  Iby  animals.  At  common  law  the  owner  of  domes- 
tic animals  is  responsible  for  their  safe-keeping,  and  if  they  escape  and 
go  on  to  another's  premises,  unless  through  a  defect  of  fences,  he  will 
be  liable  to  an  action  of  trespass  therefor,  though  he  did  not  suppose  that 
they  had  any  propensity  to  rove.,  Tonawanda  P.  P.  C.  v.  Hunger, 
5  Denio,  255  ;  4  N.  T.  349 ;  McBride  v.  Lynd,  55  111.  411 ;  Keenam> 
V.  CavoMaugh,  44  Yt.  268 ;  Lyons  v.  Merrict,  105  Mass.  71 ;  BaTcer 
V.  Poblins,  9  Kans.  303  ;  Noyes  v.  Colly,  30  N.  H.  143 ;  Possell  v. 
Cottom,  31  Penn.  St.  525  ;  Gresham  v.  Taylor,  51  Ala.  505.  "Where 
cattle  are  in  the  charge  of  another  to  be  taken  care  of  for  a  considera- 
tion, such  person  is  liable  for  damage  done  by  them.  Barnum  v.  Yan 
jDusen,  16  Conn.  200.  If  cattle,  while  being  driven  along  a  highway, 
stray  on  to  adjoining  uninclosed  land  and  are  immediately  pursued 
and  brought  back  by  the  person  having  charge  of  them,  he  is  not  liable 
for  this  involuntary  trespass.  Stachpole  v.  Ilealy,  16  Mass.  33  ;  Tonor 
wanda  P.  P.  Co.  v.  Munger,  5  Denio,  255 ;  4  K".  Y.  349.  When 
the  owner  of  a  domestic  animal  knows  that  it  is  vicious,  he  will  be 
liable  for  an  injury  committed  by  it  in  the  indulgence  of  its  e^dl  pro- 
pensity, although  done  while  the  animal  was  lawfully  on  the  highway. 
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MeadY.  Edwards^  17  C.  B.  (N.  S.)  245;  Cogg swell  v.  Baldwin^  15 
Yt.  404 ;  KoTiey  v.  Ward,  2  Daly,  295  ;  36  How.  255  ;  Swift  v.  Ajyple- 
hone,  23  Mich.  252) ;  and  it  need  not  be  shown  that  the  animal  had 
ever  before  connnitted  a  similar  injury.  Worth  v.  Gilling,  L.  E..,  2 
C.  P.  1.  The  owner  of  an  animal  which  is  naturally  prone  to  mis- 
chief will  be  liable  for  an  injury  committed  by  it,  although  he  did  not 
know  that  it  had  any  special  evil  propensity  {Doljjh  v.  Ferris,  7  Watts 
&  Serg.  367;  Angus  y.  Badin,  2  South.  815);  and  if  the  injury 
resulted  from  the  fault  of  the  owner,  he  will  be  liable  whether  the 
animal  was  vicious  and  he  knew  it  or  not.  Lee  v.  Riley,  18  C.  B. 
(!N.  S.)  722.  Where  a  person  accompanied  by  his  dog  goes  unlawfully 
upon  another's  premises  and  the  dog,  against  his  will,  commits  mis- 
chief, an  action  will  lie  therefor,  although  he  had  no  knowledge  of  the 
propensity  of  the  dog  to  do  such  injury.  Beckwiili  v.  Shordike,  4 
Burr.  2092.  And  if  a  person's  animal,  while  trespassing  on  another's 
land,  communicates  disease  to  the  cattle  of  the  latter,  the  owner  of  the 
animal  will  be  liable  without  proof  that  he  knew  it  was  diseased. 
Barninn  v.  Yan  Dusen,  16  Conn.  200.  In  the  case  of  wild  beasts, 
the  owner  is  held  to  extraordinary  care  and  vigilance.    Leame  v.  Bray, 

3  East,  593  ;   Canefox  v.  Crenshaio,  24  Mo.  199  ;  MoMarius  v.  Finan, 

4  Iowa,  283 ;  Scrihner  v.  Kelly,  38  Barb.  14.     Yol.  1,  pp.  310,  311. 
At  common  law,  where  a  dog  worries  or  kills  sheep,  to  make  the 

owner  of  the  dog  liable,  he  must  have  known  that  the  dog  had  such  a 
propensity.  Jenhins  v.  Txtrner,  1  Ld.  Kaym.  109 ;  Card  v.  Case,  5 
C.  B.  622.  If  a  person  know  that  his  dog  has  ever  bitten  any  one,  he 
will  be  responsible  for  all  similar  injury  done  by  the  dog  afterward 
{May  V.  Burdett,  9  Q.  B.  101 ;  Cox  v.  Burlridge,  13  C.  B.  [K.  S.] 
430  ;  Smith  v.  Pelah,  2  Str.  1264 ;  SaTch  v.  Blacklurn,  4  Car.  &  P. 
297 ;  Brown  v.  Carpenter,  26  Yt.  638 ;  Buckley  v.  Leonard,  4  Denio, 
500) ;  and  a  person  w^ill  be  liable  for  injury  done  by  a  vicious  dog 
which  he  does  not  own,  if  he  suffers  the  dog  to  stay  on  his  premises. 
McKone  v.  Wood,  5  Car.  &  P.  1.  In  the  United  States  it  is  not  law- 
ful for  a  person  to  allow  a  ferocious  dog  to  run  at  large  on  his  premi- 
ses for  the  protection  of  his  property.  WooI/y.  Chalker,  31  Conn. 
121 ;  Pierret  v.  ^foUer,  3  E.  D.  Smith,  574. 

When  cattle  unlawfully  on  the  highway  stray  upon  land  adjoining 
thereto  which  is  not  fenced,  it  constitutes  a  trespass.  If  the  owners  of 
adjoining  premises  are  not  required  bylaw  to  maintain  a  division  fence, 
each  is  bound  to  see  that  his  cattle  does  not  pass  on  to  the  other's 
premises.  Wells  v.  LLowell,  19  Johns.  385  ;  Llenly  v.  Neal,  2  Humph. 
551 ;  Sturtevant  v.  Merrill,  33  Me.  62.  Tlieir  responsibility  is  the 
same  where  there  is  an  undivided  division  fence  which  both  are  equally 
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bound  to  repair  [Must  v.  Low,  6  Mass,  90) ;  and  also  when,  owing  to 
tlie  peculiar  location  of  their  lands,  a  division  fence  is  impracticable. 
JBissel  V.  Southworth,  1  Root,  269.  If  the  statute  makes  it  the  dutj 
of  land-owners  to  inclose  theh  property,  an  action  of  trespass  cannot 
be  maintained  for  damage  done  by  stray  cattle  without  showing  that 
the  land  was  inclosed  by  a  sufficient  fence.     BarmtTn  v.   Van  Dusen, 

16  Conn.  200;  Beaden  v.  Rust,  39  111.  1S6;  Heath  v.  Coltenhack,  5 
Iowa,  490  ;  JoiiesY.  Wither  spoon,  7  Jones,  555  ;   Comerford  v.  Dupuy, 

17  Cal.  308 ;  Gregg  v.  Gregg,  55  Penn.  St.  227.  But  if  it  appears 
that  the  owners  of  cattle  drove  them  upon  such  premises,  and  in  so 
doing  were  guilty  of  a  wanton  and  willful  want  of  care,  trespass  lies. 
Powers  V.  Kindt,  13  Kan.  74.  Where  adjoining  owners  are  liable  to 
contribute  to  the  erection  or  reparation  of  a  division  fence,  and  one  of 
them  neglects  or  refuses  to  make  his  part  or  suffers  it  to  get  out  of 
repair,  he  cannot  recover  for  damages  thereby  incurred.  Deyo  v. 
Stewart,  4  Denio,  101  ;  Hine  v.  Munson,  32  Conn,  219 ;  Crane  v, 
Kills,  31  Iowa,  510,  But  although  a  land-owner  be  bound  to  main- 
tain and  keep  in  repair  a  division  fence,  yet  if  cattle  from  the  adjoin- 
ing land  trespass  upon  the  premises  of  the  person  who  ought  to  have 
kept  up  the  fence,  it  will  be  no  defense  that  the  fence  was  insufficient 
if  the  cattle  were  wrongfully  in  the  place  from  whence  they  came, 
Dovaston  v.  Payne,  2  H,  Bl,  527 ;  Corwin  v,  K.  Y.  (&  Erie  R.  R. 
Co.,  13  IT,  Y,  42 ;  Lord  v.  Wormwood,  29  Me.  282 ;  Chapin  v.  Sidlivan 
R.  R.,  39  K  H.  53, 

Although,  when  an  animal  is  found  trespassing,  it  may  be  turned 
out,  yet  it  must  be  done  without  the  infliction  of  unnecessary  injury, 
otherwise  the  party  will  hijnself  become  a  trespasser,  Cory  v.  Little, 
6  X.  H.  213 ;  LLumphrey  v.  Douglass,  10  Yt,  71  ;  Yol.  1,  p.  322  ; 
Gilson  V.  Fisk,  8  ]^.  H.  404 ;  Totten  v.  Cole,  33  Mo.  138.  At  com- 
mon law,  a  person  may  lawfully  set  a  dog  on  cattle  which  are  trespass- 
ing to  drive  them  from  his  premises,  exercising  reasonable  prudence. 
Mitten  v.  Faudrye,  Popliam,  161 ;  Clark  v.  Adams,  18  Yt.  425 ; 
Wood  V,  La  Rue,  9  Mich,  158,  But  if  he  employ  a  ferocious  dog  he 
will  be  liable  if  the  cattle  are  injured.  King  v.  Rose,  1  Freeman, 
347  ;  Amick  v.  C^LIara,  6  Blackf ,  258,  If  cattle  go  on  to  tlie  j)remises 
of  a  j^erson  in  consequence  of  his  not  maintaining  a  fence  which  he 
was  under  an  obligation  to  do,  and  he  turns  them  into  the  highway  and 
leaves  them  there,  he  will  be  responsible.  Garruthers  v,  Hollis,  8  Ad, 
&  E.  113  ;  Roly  v.  Reed,  39  N,  II,  461,  See  Yol.  1,  p.  321.  At 
common  law,  where  cattle  distrained  damage  feasant  are  impounded 
before  the  damages  have  been  assessed,  the  party  seizing  them  will  be 
liable  as  a  trespasser  ah  initio  /  and  they  cannot  lawfully  be  detained 
YoL.  YI  — 10 
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after  the  tender  of  sufficient  uniendb,  or  be  impounded  after  tlie  tender 
of  the  le^ul  chai-ges  and  expenses.  Sinyletvn  v.  Willummon,  7  II. 
&  N.  410 ;  Gulliver  v.  Cosens,  1  C.  B.  788,  795 ;  Ktlth  \.  Bnul- 
ford,  39  Yt.  34.  By  the  same  hiw,  where  tlio  cattle  of  a  perhoii  ^o 
on  to  tlie  land  of  an  adjoining  owner,  and  different  animals  commit 
depredation  at  that  time,  or  on  other  days,  so  that  it  is  dithcnlt  to  sei)a- 
rate  the  acts  of  miscliief,  the  parties  are  permitted,  in  order  to  avoid  a 
multii)licity  of  suits,  and  relieve  them  of  the  necessity  of  provin<<  dis- 
tinct and  independent  causes  of  action,  to  set  out  the  trespass  with  a 
contimiando,  and  recover  for  all  the  injury  }>r()vcd  to  have  been  com- 
mitted. This  rule  of  pleading  has  l)een  adopted  in  New  York.  Jiir/i- 
ardson.  v.  Northrup,  60  Barb.  85. 

The  willful  killing  of  animals  which  are  wrongfully  on  another's 
land  is  a  trespass,  and  it  will  be  no  defense  that  they  were  committing 
injury.  James  v.  Caldwell,  7  Yerg.  38 ;  Ford  v.  Tuf/tjart,  4  Texas, 
492;  McCoy  v.  P/iillips,  4  Rich.  403;  Cannon  v.  Hornet/,  1  iroust«)n, 
440 ;  Painter  v.  Baker,  10  111.  103 ;  Johnson  v.  Patterson,,  14  Conn. 
1 ;  Mardree  v.  Sutton,  2  Jones,  146  ;  Matheios  v,  Fiestel,  2  E.  D. 
Smith,  90 ;  Bost  v.  Mingues,  04  N.  C.  44 ;  Clark  v.  KcUhcr,  107  Mass. 
400;  Uldein  v.  Cromack,  109  id.  273;  Brent  v.  K'nnhdl,  00  111.  211; 
14  Am.  Rep.  35.  Vol.  1,  pp.  304,  321.  But  a  ferocious  or  dangerous 
animal  may  lawfully  be  killed  when  its  immediate  destruction  is  re- 
quired for  the  protection  of  mankind  or  to  save  the  life  of  another 
domestic  animal.  Ktnk  v.  Cllne,  0  Penn.  St.  318;  Woolf  \.  Chalher, 
31  Conn.  121 ;  Dunlap  v.  Snyder,  17  Barb.  561 ;  Brown  v.  Cmpenter, 
26  Yt.  038;  Farrott  v.  Ilartsjield,  4  Dev.  6c  Batt.  110;  Williams  v. 
Dixon,  05  N.  C.  410.     Yol.  1,  p.  320. 

ARTICLE  Y. 

AVnO    MAY    MAINTAIN    THE    ACTION. 

Section  1.  lu  general.  The  owner  of  land  may  maintain  trespass, 
unless  there  is  a  claim  of  right  by  a  person  in  possession  to  the  exclu- 
sion of  the  owner.  Griffin  v.  Creppin,  00  Me.  270  ;  Bichardson  v. 
Palmer,  38  N.  H.  212 ;  Ridgely  v.  Bond,  17  Md.  14 ;  Chesley  v. 
Brockioay,  34  Yt.  550  ;  Shipman  v.  Baxter,  21  Ala.  450  ;  Yanee  v. 
Beatty,  4  Rich.  104.  Mere  possession  is  sufficient  when  neither  party 
has  any  title.  Sweetland  v.  Stetson,  115  Mass.  49.  Although  posses- 
sion of  the  land  need  not  have  been  exclusive  {Bedden  v.  Clark,  70  111. 
338  ;  McCormick  v.  Hiise,  00  id.  315),  yet  an  action  for  a  permanent 
injuiy  to  the  freehold  cannot  be  maintained  by  one  who  has  a  mere 
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tortious  occupancy,  Townsend  v.  Bissell,  5  N.  T.  (T.  &  C.)  583 ;  3 
Hun,  556.  Where  neither  party  has  actual  possession,  he  who  has  the 
better  title  may  maintain  the  action,  the  constructive  possession  being 
in  him.  Chandler  v.  Walker,  21  1^.  II.  282  ;  Padgett  v.  Baker,  1 
Tenn.  Ch.  222.  As  the  owner  of  land  through  which  a  highway  is  laid 
out  retains  his  right  to  the  soil  of  the  highway,  subject  to  the  public 
easement,  he  may  maintain  trespass  for  an  interference  witli  such  right. 
Rohhins  v.  Borraan,  1  Pick.  122.  If  he  sell  the  land  "  saving  and 
excepting  the  highway,"  the  fee  of  the  land  used  for  the  highway 
vests  in  the  grantee,  and  the  latter  can  maintain  trespass  against  a 
third  person  for  the  continuance  of  an  obstruction  placed  Ijy  him  on  a 
part  of  the  highway  not  used  for  travel  previous  to  the  grant.  Peck 
V.  Smith,  1  Conn.  103  ;  Leavitt  v.  Towle,  8  N.  II.  96.  Where  land  is 
taken  by  a  railroad  company  without  the  consent  of  the  owner  or  the 
payment  of  compensation,  an  action  of  trespass  therefor  must  be 
brought  by  the  person  wlio  owned  tlie  land  at  the  time  it  was  taken, 
and  not  by  a  subse(pient  purchaser.  Centr.  P.  P.  Co.  v.  Hetfield,  5 
Butcher,  206. 

Wlien  there  is  an  exception  from  a  grant  of  land,  for  a  specitic  pur- 
pose, the  grantor  cannot  hiwfully  use  tlie  phice  reserved  for  any  other 
object.  Until  the  grantor  exercises  his  right  the  exception  is  inoper- 
ative, and  the  wliolc  premises  vest  in  the  grantee,  who  may  maintain  tres- 
pass against  a  third  person  or  against  the  grantor,  if  the  latter  attempts  to 
use  the  land  in  a  way  not  embraced  in  the  exception.  Dyfjert  v. 
Mathews,  11  Wend.  35.  So,  when  a  person  goes  on  to  land  by  per- 
mission of  the  owner  for  the  enjoyment  of  a  specific  privilege  granted 
him  by  the  latter,  he  is  to  be  regarded  as  in  possession  only  for  that  ob- 
ject, and  if  he  goes  beyond  it  he  will  make  himself  liable.  Ilaskin  v. 
Record,  32  Vt.  575.  One  who  lias  an  entire  and  exclusive  but  tem- 
porary interest  may  maintain  an  action  of  trespass  </?^.  cl.  fr.  Dorscy 
V.  Eagle,  7  Gill  <fe  Johns.  321.  When  a  person  legally  entitled  to  land 
has  entered,  he  need  not  make  a  formal  declaration  of  his  entry,  to  en- 
able him  to  maintain  trespass  against  one  wrongfully  in  possession  at 
the  time  of  entry,  and  continuing  such  possession  afterward.  Butcher 
V.  Butcher,  7  B.  «fe  C.  399. 

As  a  sale  of  standing  timber  is  a  sale  of  an  interest  in  real  estate, 
a  subsequent  vendee  of  land,  with  notice  of  the  sale  of  the  timber,  can- 
not maintain  trespass  against  such  purchaser  for  cutting  and  removing 
it.  But  it  would  be  otherwise  in  the  case  of  a  hoiia  fide  purchaser  of 
the  land  without  notice  of  the  previous  sale  of  the  timber.  Pussell 
V.  Myers,  32  Mich.  522.  If  a  right  of  way  does  not  carry  with  it  a 
right  to  the  exclusive  possession  of  the  land,  one  who  has  such  a  right 
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cannot  maintain  trespass  qu.  cl.fr.  against  a  person  who  uses  tlie  way 
by  permission  of  the  owner  of  the  land.  Morgan  v.  Boyen,  05  Me. 
124. 

At  common  law,  an  action  of  trespass  for  an  injury  to  the  wife's  land 
during  coverture  may  be  brought  by  the  husband  alone,  or  tlie  wife 
may  be  joined.  Fairchild  v.  Chastelleux,  1  Penn.  St.  170.  If  the 
husband  die,  the  suit  may  be  prosecuted  in  the  name  of  the  wife  alone, 
and  in  case  of  her  death,  the  husband  may  maintain  trespass  for  an  in- 
jury done  to  her  land  during  coverture.  Adams  v.  Barry^  10  Gray, 
'361;  Little  v.  Doioning,  37  N.  II.  355.  Where  a  statute  provides 
that  in  all  matters  pertaining  to  the  wife's  separate  property,  she  may 
sue  or  be  sued  in  her  own  name  as  though  sole,  her  husband  cannot  be 
joined  with  lier  in  an  action  of  trespass,  for  an  entry  on  her  land.  Sju'ncer 
v.  St.  Paul  cj6  Sioux  City  li.  R.  Co.,  22  Minn.  29.  But  it  would  be 
otherwise  if  the  alleged  injury  were  permanent,  affecting  the  husband's 
interest  as  tenant  by  the  curtesy.  Chidden  v,  Coleman,  -17  X.  II.  207.  The 
wife  may  sue  alone  for  a  trespass  on  her  land,  notwithstanding  the  hus- 
band cultivates  the  land.  Boos  v.  Gomber,  24  Wis.  499.  When  a  con- 
veyance of  land  is  made  to  husband  and  wife,  an  action  of  trespass  for 
cutting  down  and  taking  away  timber  may  be  brought  by  the  husband 
alone.  Faircldld  v.  Chastelleux,  1  Penn.  St.  176.  The  fact  that  the 
husband  has  built  a  house  on  land  of  which  his  wife  owns  the  fee,  and 
that  she  resides  there  with  him,  is  not  inconsistent  with  his  having  such 
a  possession  of  the  liouse  as  entitles  him  to  maintain  an  action  against  a 
trespasser  for  forcibly  entering  it.  Alexander  v.  Hard,  64  N.  Y.  228 ; 
42  How.  384. 

In  general,  an  action  of  trespass  cannot  be  maintained  by  a  landlord 
against  a  third  person  for  an  entry  upon  the  premises  while  in  possession 
of  the  tenant.  Harrison  v.  Blackburn,  17  J.  Scott  (N.  S.),  678 ;  Tor- 
rence  v.  Irwin,  2  Yeates,  210 ;  Holmes  v.  Seely,  19  Wend.  507 ;  Tilgh- 
man  v,  Crtison,  4  Harring.  341 ;  Wentivorth  v.  Portsmouth  <j&  Dover 
B.  P.,  55  X.  H.  540.  This  rule  is  applicable  to  a  tenant  at  will,  unless 
the  injury  is  of  a  permanent  character,  in  which  case  there  is  an  excep- 
tion. Smith  V.  Fortiscue,  3  Jones,  65  ;  Woodynan  v.  Francis,  14  Allen, 
198 ;  Davis  v.  Nash,  32  Me.  411.  But  see  Clark  v.  Smith,  25  Penn. 
St.  137.  Where  a  tenant  at  will  mortgages  the  land  to  a  third  person, 
the  landlord  may  maintain  an  action  of  trespass  against  the  mortgagee, 
although  the  latter  has  obtained  judgment  against  the  mortgagor,  and 
has  been  put  in  possession.  Little  v.  Pcdister,  4  Me.  209.  If  the 
injury  be  to  the  inheritance  as  well  as  to  the  possessory  interest  of  the 
tenant,  separate  actions  maybe  brought  by  both  landlord  and  tenant. 
But  the  remedy  of  the  landlord  is  an  action  on  the  case.     Bedingfield 
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V.  Onslow,  3  Lev.  209 ;  Randall  v.  Cleavelaml,  6  Conn.  328  ;  Cushing 
V.  Eenfield,  5  Allen,  307 ;  Wood  v.  Griffin,  46  N.  H.  230 ;  Wood  v. 

Citij  of  Williamshurgh,  46  Barb.  601.     If  a  lease  reserve  the  trees,  the 
landlord  being  in  possession  of  the  soil  on  which  thej  grow,  may  enter, 
cut  and  cany  them  awaj  ;  and  if  it  be  done  by  any  other  person,  tres- 
pass therefor  may  be  maintained  by  the  landlord.      Glenham  v.  Hanby, 
1  Ld.  Kaym.  739.     When  trees  growing  on  land  occupied  by  a  tenant 
are  severed  from  the  soil,  as  the  tenant  has  no  longer  any  interest  in,  or 
right  to  them,  an  action  of  trespass  for  carrying  them  away  must  be 
brought  by  the  landlord.     Although  where  the  tenant  of  a  farm  has 
exclusive  occupancy,  the  landlord  cannot  maintain  trespass  for  a  wrong- 
ful entry  (iV.  J.  <&  C.  B.  R.  Co.  v.   Yansyckle,  37  X.  J.  496) ;  yet,  if 
the  rent  is  to  be  paid  in  a  share  of  the  crops,  an  action  for  an  injury  to 
the  croi)s  Avhile  growing  may  be  brought  by  the  landlord  separately,  or 
jomtly  with  the  tenant.     Stewart  v.  Doughty,  9  Johns.  108 ;  Moulton 
V.  RoUnson,  27  :N'.  II.  550 ;  Harris  v.  tririJc,  49  N.  Y.  (4  Sick.)  24, 
27 ;  10  Am.  Eep.  318.    See  Reeder  v.  Sayre,  70  X.  Y.  (25  Sick.)  180. 
When  they  own  the  crops  in  common,  or  the  crops  are  to  be  used  on 
the  land,  the  action  must  be  brought  by  them  jointly.     Cutting  v.  Cox, 
19  Yt.  517;  Fiero  v.  Beits,  2  Barb.  633  ;  Hatch  v.  Uart,  40  1^.  H 
93. 

An  action  of  trespass  may  be  maintained  by  a  former  against  a  sub- 
sequent tenant  of  a  farm,  for  willfully  allowing  his  hogs  to  destroy  the 
grain  of  the  former,  while  growing  and  being  harvested.  Morrison  v. 
Mitchell,  4  Houston,  324.  When  grass  growing  on  leasehold  premises 
is  cut  and  carried  away  by  a  stranger,  the  tenant  can  alone  maintain  an 
action  therefor.  Lyfard  v.  Toothaker,  39  Me.  28.  But  a  person  not 
in  possession  of  land  which  he  cultivates  on  shares  cannot  maintain 
trespass  either  alone  or  jointly  with  the  owner,  for  an  injury  to  the 
crop.  Hare  v.  Celey,  Cro.  Eliz.  143  ;  Greher  v.  Klechier,  2  Penn.  St. 
289.  A  tenant  in  possession  of  land  may  maintain  trespass  against  a 
stranger  for  an  injury  to  the  inheritance  by  cutting  down  trees,  after  satis- 
fying the  landlord  for  the  injury.  Hayward  v.  Sedgley,  14  Me.  439  ; 
Wood  V.  Griffin,  46  IN".  H.  230. 

An  action  of  trespass  may  be  brought  by  a  corporation  for  an  inva- 
sion of  its  rights  in  real  estate.  Tilden  v.  Metcalf,  2  Day,  259  ;  Cas- 
tleton  x.Langdon,  19  Yt.  210 ;  Second  Cong.  Soc.  v  Wariruj,  24  Pick. 
304 ;  Roche  v.  Miltoaukee  Gas  Co.,  5  Wis.  55 ;  Ellicottville  Plank  R. 
R.  Co.  V.  Buffalo  R.  R.  Co.,  20  Barb.  644 ;  Cox  v.  Walker,  26  Me.  504 ; 
Greenville,  etc.,  R.  R.  Co.  v.  Partlow,  14  Rich.  237.  Where  land  is 
held  in  trust,  the  trustee  may  maintain  trespass  {Carrine  v.  Westerfield, 
3  A.  K.  Marsh.  331) ;  but  if  the  cestui  que  trust  has  actual  possession, 
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the  action  should  be  brought  by  him.  Cox  v.  Walker^  26  Me.  504 ; 
Rogers  v.  Wliite^  1  Sneed,  ^^.  When  executors  have  power  to  manage, 
as  well  as  to  sell  the  real  estate,  and  to  retain  a  certain  portion  of  the 
avails  until  the  children  of  the  testator  severally  reach  the  age  of  twen- 
ty-one years,  they  may  maintain  an  action  of  trespass  for  an  unlawful 
entry  upon  the  land.  Dascoml)  v.  Davis,  6  Mete.  335.  When  an  heir 
or  devisee  has  entered  and  taken  actual  possession,  he  may  maintain 
trespass,  although  the  injury  was  committed  previous  to  his  entry,  but 
after  the  death  of  the  ancestor  or  testator.  Barnett  v.  Em'l  of  Guil- 
ford, 11  Exch.  19. 

§  2.  Joinder  of  plaintiff.  At  common  law,  tenants  in  common  must 
join  in  an  action  of  trespass  for  an  injury  to  the  realty.  May  v.  Slade, 
24  Texas,  205  ;  IMhs  v.  Ratoh,  48  Me.  55 ;  Be  Buy  v.  Strohg,  37  N. 
Y.  372.  In  some  of  the  States  they  are  allowed  to  join  or  sever  in  the 
action.  HoUs  v.  Hatch,  48  Me.  55 ;  Wehher  v.  Merrill,  34  E".  H.  202  ; 
Hubbard  v.  FosUr,  24  Yt.  542;  MoGill  v.  Ash,  7  Penn.  St.  397. 
Where  two  persons  take  lands  separately,  and  afterward  agree,  by  an 
instrument  under  seal,  that  the  lands  were  purchased  jointly,  "  for  pro- 
moting the  joint  interests  of  the  parties,  by  securing  to  them  the  timber 
on  said  lands,  to  be  sawed  into  plank,"  the  writing  will  be  regarded  as 
a  covenant  on  the  part  of  each  to  stand  seized  to  the  use  of  the  other  of 
an  undivided  interest  in  the  trees  growing  on  the  lands,  and  will  enable 
the  parties  to  maintain  a  joint  action  of  trespass  for  an  injury  to  the 
trees.  BlacTibum  v.  Baiter,  1  Ala.  173.  The  executors  of  a  deceased 
tenant  in  common  may  be  joined  as  plaintiffs  with  the  surviving  tenant. 
In  an  action  for  an  unlawful  erection  on  the  land  of  two  tenants  m  com- 
mon, which  is  continued  after  the  death  of  one  of  them,  the  devisee  of 
the  deceased  tenant  in  common  should  join  the  survivor.  Batton  v. 
Crow,  26  Ala.  426.  Where  two  persons  are  partners  in  mining,  they 
may  join  in  an  action  of  trespass  for  an  injury  to  the  mine,  although 
one  of  them  has  a  lease  of  the  premises,  and  owns  all  the  stock,  fixtures, 
capital  and  property.     Douty  v.  Bird,  60  Penn.  St.  48. 

AETICLE  YI. 

WHO    MAY  BE    SUED. 

Section  1.  In  general.  Any  person  who  willfully  violates  another's 
right  to  the  undisturbed  enjoyment  of  real  estate,  of  which  the  latter  is 
in  possession,  may  be  sued  in  trespass.  Some  of  the  numerous  acts 
which  will  subject  the  wrong-doer  to  this  form  of  action  have  already 
been  m-entioned,  ante,  p.  90,  art.  4,  §  2.     An  action  of  trespass  may  be 
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maintained  against  a  corporation  for  the  tortious  acts  of  its  agents  or 
officers,  in  relation  to  tlie  property  or  real  estate  of  another.  Maund 
V.  Monn.  Canal  Co.,  i  M.  &  Gr.  452 ;  Gi^een  v.  Lond.  Omnibus  Co., 
7  C.  B.  (N.  S.)  290;  Dater  v.  Troy  Turnftke  &  E.  E.  Co.,  2  Hill,  629  ; 
Allen  X.  Decatur,  23  111.  332;  Feck  y.  Ellsworth,  36  Me.  393;  Hil- 
dretli  V.  City  of  Lowell,  11  Gray,  SiS.  Where  private  property  is  in- 
truded upon,  there  is  no  presumption  that  the  act  was  done  by  lawful 
authority,  because  committed  or  directed  by  a  municipal  corporation 
having  general  power  in  relation  to  similar  acts.  Bradt  v.  City  of 
Albany,  5  Hun,  591.  A  municipal  corporation  is  liable  in  trespass  for 
an  injury  caused  to  the  house  of  a  person,  by  the  cutting  of  a  sewer,  the 
necessary  consequence  of  which  is,  to  collect  and  throw  large  quantities 
of  water  upon  such  person's  premises,  which  otherwise  would  not  have 
flowed  upon  them.  Ashley  v.  City  of  Port  Huron,  35  Mich.  296 ; 
24  Am.  Eep.  552.  Village  authorities  caused  a  plank  sidewalk  to  be 
laid  down  at  the  expense  of  the  village  in  front  of  the  plaintiff's  lot, 
on  a  grade  prepared  by  the  j)laintiff.  The  walk  was  suffered  to  remain, 
and  to  be  used  two  years,  dm-ing  which  time  the  plaintiff  kept  it  in 
repair  ;  but  it  was  finally  removed  by  the  corporation  to  another  part  of 
the  village.  Held,  that  the  village  had  no  more  right  to  remove  the 
walk  without  the  plaintiff's  consent,  than  it  would  have  had  if  it  had 
been  a  building ;  that  the  walk  upon  being  laid  down  became  appur- 
tenant to  the  lot,  and  the  plaintiff  was  invested  with  a  property  right 
therein;  and  that  its  removal  by  the  corporation  was  a  trespass. 
Eogers  v.  Eandall,  29  Mich.  41. 

"Where  A  claims  to  own  lands  which  belong  to  B,  and  he  sells  tim- 
ber on  such  lands  to  C,  who  cuts  and  removes  it,  an  action  of  trespass 
lies  by  B  against  A  as  a  principal  trespasser.  Dreyer  v.  Ming,  23 
Mo.  434. 

§  2.  Joint  trespass.  It  has  been  seen  {ante,  p.  53,  art.  3,  §  2),  that 
when  several  act  in  concert  in  committing  the  injury,  they  may  be  sued 
either  jointly  or  severally,  and  that  each  is  deemed  guilty  of  the  whole, 
though  there  can  be  but  one  satisfaction. 

§  3.  Landlord  or  tenant.  As  a  rule,  trespass  cannot  be  maintained 
by  a  landlord  against  his  tenant  for  an  injury  to  the  freehold  by  the 
latter.  AlexoAider  v.  Bonnin,  4  Bing.  JST.  C.  799  ;  Chadbourne  v.  Straw, 
22  Me.  450.  But  it  is  otherwise  in  the  case  of  a  tenancy  at  will,  which 
would  be  terminated  upon  the  commission  of  the  wrong.  Daniels  v. 
Pond,  21  Pick.  367 ;  Eij^ley  v.  Yale,  16  Yt.  257.  When  a  farm  islet 
to  be  cultivated  on  shares,  the  landlord  cannot  maintain  trespass  against 
the  tenant  for  taking  away  the  crops  previous  to  division.  Briggs  v. 
Thompson,  9  Penn.  St.  338.     Where  it  is  agreed  that  the  crops  shall 
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belong  to  the  landlord,  and  the  tenant,  notwitlistanding,  sells  them,  the 
landlord  may  recover  in  trespass  agamst  all  engaged  in  the  transaction. 
Gray  \.  Stevens,  28  Yt.  1 ;  Lewis  v.  Lyman,  22  Pick.  437.  So,  when 
the  trees  are  reserved  by  the  lease,  the  landlord  may  maintain  trespass 
against  the  tenant  if  he  cut  them  {Glenham  v.  LLanhy,  1  Ld.  Raym. 
739) ;  and  if  the  tenant  hold  over,  the  landlord  may  treat  him  as  a  tres- 
passer. LLenvphill  v.  Flynn,  2  Penn.  St.  IM;  Williams  v.  Caston, 
1  Strobh.  130.  If  a  tenant,  after  fraudulently  altering  the  lease  in  a 
material  part,  prevents  the  landlord  from  exercising  acts  of  ownership 
upon  the  premises,  the  latter  may  maintain  trespass  against  the  tenant 
therefor.     Bliss  v.  Mclntyre,  18  Vt.  466. 

"When  a  landlord  wrongfully  enters  on  premises  occupied  by  his  ten- 
ant, or  removes  crops  which  are  cultivated  on  shares,  the  latter  may 
maintain  trespass  against  him.  WiTber  v.  Paine,  1  Ohio,  251 ;  Cald- 
well V.  Julian,  2  S.  C.  Pep.  Con.  Ct.  294 ;  Blake  v.  Coats,  3  Iowa, 
548  ;  Lathrop  v.  Rogers,  1  Cart.  (Ind.)  554  ;  Symonds  v.  LLall,  37  Me. 
354  ;  Hatchell  v.  Liimhrough,  4  Jones  (IST.  C),  163.  If  a  landlord,  in 
making  a  distress,  uses  unlawful  force,  or  after  making  a  lawful  distress, 
abuses  the  distress,  he  is  liable  in  trespass  for  all  the  damage  sustained 
by  the  tenant  thereby.  Oxley  v.  Watts,  1  Term  P.  12;  Attack  \. 
Bramwell,  3  B.  &  S.  520 ;  32  L.  J.,  Q.  B.,  146.  Although  upon  the 
termination  of  a  tenancy  the  owner  of  the  land,  after  allowing  the  lessee 
a  reasonable  time  to  take  away  his  family,  and  property,  may  enter 
peaceably  upon  the  premies  and  remove  therefrom  the  lessee,  and  his 
goods,  using  no  more  force  than  is  required  for  that  purpose  {Turner 
V.  Meymott,  1  Bing.  158;  Jlarvey  v.  Brydges,  14  M.  &,  W.  437; 
Clark  V.  Kleitlier,  107  Mass.  406  ;  Stearns  v.  Sampson,  59  Me.  568  ; 
8  Am.  Pep.  442 ;  contra :  Flaherty  v.  Andrews,  2  E.  D.  Smith,  529) ; 
yet,  if  the  landlord,  subsequent  to  the  forfeiture  of  the  lease,  receives 
rent,  and  afterward  forcibly  interferes  with  the  possession  of  the  tenant, 
he  will  be  liable  as  a  trespasser.     Jolly  v.  Single,  16  Wis.  280. 

§  4.  A  mortgagor  or  mortgagee.  A  mortgagee  may  maintain  an 
action  of  trespass  against  the  mortgagor,  for  removing  a  building  or 
fixtures  from  the  mortgaged  premises,  cutting  down  and  carrying  away 
trees,  or  committing  any  other  act  which  diminishes  the  value  of  the 
security.  Smith  y.  Goodwin,  2  Me.  175;  Smith  v.  Moore,  11  jST.  H. 
55  ;  LLapgood  v.  Blood,  11  Gray,  400 ;  Jones  v.  Costigan,  12  Wis,  677. 
The  liability  of  the  mortgagor  m  such  case  will  not  be  changed  by  the 
fact  that  the  building  removed  was  erected  on  the  land  subsequent  to 
the  giving  of  the  mortgage.  Cole  y.  Stewart,  li  Cush.  181;  Preston 
V.  Briggs,  16  Yt.  124.  When  the  mortgagor  is  in  possession  of  the 
mortgaged  premises,  under  a  contract  with  the  mortgagee,  the  relation 
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of  landlord  and  tenant  exists  between  them,  and  the  former  may- 
maintain  trespass  qu.  cl.fr.  against  the  latter.  Mardeii  v.  Jordan,  65 
Me.  9. 

§  5.  Joint  tenants  or  tenants  in  common.  Although,  as  a  rule,  a 
tenant  in  common  cannot  maintain  trespass  fiu.  cl.  fr.  against  his  co-ten- 
aut  {Martyn  v.  Knowllys,  8  Term.  E.  145  ;  Owen  v.  Foster,  13  Yt. 
263 ;  Silloway  v.  Brovm,  12  Allen,  30 ;  Booth  v.  Sherwood,  12  Minn. 
426) ;  yet  he  may  do  so,  when  he  occupies  a  distinct  part  of  the  com- 
mon property  by  agreement  with  his  co-tenant  {O' Hear  v.  De  Goes- 
hriand,  33  Yt.  593) ;  or  where  his  co-tenant  expels  him  from  the  prem- 
ises, or  prevents  his  entry  {Murray  v.  Hall,  7  C.  B.  441 ;  Stedman  v. 
SmAth,  8  El.  &  Bl.  1  ;  Midford  v.  Hardison,  3  Murphy,  164 ;  Thomas 
V.  Pickering,  13  Me.  353 ;  Great  Falls  Co.  v.  Worster,  15  K.  H.  412 ; 
McGill  V.  Ash,  7  Penn.  St.  397  ;  Bennett  \.  Clemence,  6  Allen,  18  ; 
Dubois  V.  Beaver,  25  IST.  Y.  123) ;  though  there  be  no  exhibition  of 
lorce,  but  merely  a  denial  of  right,  with  conduct  showing  a  determina- 
tion to  resort  to  force,  if  necessary  {Jefcoat  v.  Knotts,  13  Eich.  50  ; 
Carpenter  y.  Gardiner,  29  Cal.  160);  or  when  his  co-tenant  practically 
destroys  the  subject  of  the  tenancy.  Cuhitt  v.  Porter,  8  B.  &  C.  257; 
Critchfield  v.  Huinbert,  39  Penn.  St.  427 ;  Benedict  v.  Hoioard,  31 
Barb.  569  ;  Symonds  v.  Harris,  51  Me.  14.  Trespass  will  lie  by  a 
preceding  tenant  against  the  succeeding  tenant  of  a  farm  for  willfully 
allowing  his  hogs  on  the  farm  to  continually  trespass  on  and  damage 
the  wheat  of  the  former  while  growing  and  being  harvested  upon  it. 
Morrison  v.  Mitchell,  4  Houst.  324,  Tenants  in  possession  may  be 
sued  jointly  for  a  trespass  committed  by  animals,  kept  by  them  in 
common,  upon  the  premises,  although  the  several  animals  are  owned 
by  them  separately  and  individually.  Jack  v.  Hudnall,  25  Ohio  St. 
255  ;  18  Am.  Eep.  298. 

§  6.  Damages.  The  pereon  entitled  to  damages  is  the  one  who 
owned  and  was  in  possession  of  the  land  when  the  injury  was  committed, 
and  not  a  subsequent  purchaser.  Furhush  v.  Goodwin,  25  iST.  H.  425. 
Although  in  every  case  of  unlawful  intrusion  upon  the  premises  of 
another,  the  individual  intruded  upon  may  maintain  an  action  therefor, 
yet,  as  a  general  rule,  unless  he  is  able  to  show  some  actual  injurj^,  he 
can  only  be  allowed  nominal  damages.  Caruth  v.  Allen,  2  McCord, 
226  ;  Norvell  v.  Thompson,  2  Hill  (S.  C),  470 ;  Parker  v.  Grisioold, 
17  Conn.  288  ;  Jones  v.  Gooday,  8  M.  &  W.  146  ;  Shannon  v.  Burr,  1 
Hilton,  39 ;  Jewett  v.  Whitney,  43  Me.  242.  If  there  is  no  evidence 
of  injury  to  the  soil,  or  to  any  of  its  products,  or  to  the  buildings,  the 
fact  that  the  defendant's  conduct  was  fraudulent  would  not  be  a  ground 
of  damage.  Spear  v.  Hublanfd,  4  Pick.  143.  As,  however,  the  plaintiff 
YoL.  YI.— 11 
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has  a  right  to  indemnity  for  all  he  has  actually  suffered,  it  is  proper  for 
the  jury,  in  estimating  the  damages,  to  take  into  consideration  the  nature 
of  the  entry  :  whether  it  was  violent,  or  the  reverse ;  malicious,  or 
by  mistake ;  under  color  of  right,  or  without  any  pretense  of  title. 
Bateman  v.  Goodyear^  12  Conn,  575 ;  Freidenheit  v.  Ed-mtmdson^  36 
Mo.  226.  "When  damages  are  claimed  for  searching  a  house  without  a 
warrant,  circumstances  of  reasonable  suspicion  that  evidences  of  crime 
were  concealed  there,  may  be  shown  in  mitigation  of  damages.  Simp- 
son V.  McCaffrey,  13  Ohio,  508.  Where  in  an  action  of  trespass  for 
breaking  and  entering  the  plaintiff's  close,  and  carrying  away  certain 
personal  property,  it  is  shown  in  defense  that  the  defendant  entered  as 
landlord,  to  distrain  for  rent  in  arrear,  the  plaintiff  cannot  be  allowed 
consequential  damages  for  injury  to  his  business.  Kirhy  v.  Douglas, 
Y5  111.  443. 

In  case  of  disseisin,  the  plaintiff,  before  re-entry,  is  only  entitled  to 
damages  for  the  first  entry.  Rowland  v.  Rowland,  8  Ohio,  40  ;  Cut- 
ting V.  Cox,  19  Yt.  517  ;  Abhott  v.  Abbott,  51  Me.  575.  But  after  he 
has  re-entered,  he  may  recover  the  intermediate  damages  or  mesne 
profits,  and,  also,  for  any  permanent  injury  to  the  freehold.  Woods  v. 
Banks,  14  !N".  H.  101.  The  doctrine  that  in  trespass  qu.  cl.  fr.  the 
plaintiff  can  recover  only  for  the  first  entry,  and  not  for  the  use  of  the 
premises  until  he  re-enters,  is  not,  however,  applicable  to  the  invasion 
of  a  constructive  possession  ;  though  the  subsequent  abandonment  of 
the  premises  would  constitute  a  constructive  re-entry  by  the  holder  of 
the  legal  title.  Mc  Williams  v.  Morgan,  75  111.  473.  In  an  action 
by  a  tenant  against  a  stranger,  the  tenant  is  not  entitled  to  damages  for 
an  injury  to  the  inheritance,  unless  there  has  been  a  recovery  against 
him  by  the  landlord,  or  satisfaction  made  in  some  form.  Wood  v. 
Griffn,  46  K.  H.  230. 

If  a  building  be  torn  down  by  the  trespasser,  the  measure  of  dam- 
ages will  be  the  cost  of  restoring  it  to  the  condition  it  was  in  previous 
to  the  commission  of  the  wrong.  Diike  of  Newcastle  v.  Hundred  of 
Broxtowe,  4  B.  &  Ad.  273.  But  where  the  soil  is  carried  away,  the 
criterion  of  damages  is  its  value  to  the  plaintiff.  Jones  v.  Gooday,  8 
M.  &  "W.  146  ;  Alter  soil  v.  Stevens,  1  Taunt.  183  ;  Mueller  v.  St.  Louis, 
etc.,  R.  R.  Co.,  31  Mo.  262 ;  Maye  v.  Yappen,  23  Gal.  306  ;  Karst  v. 
St.  Paul,  etc.,  R.  R.Co.,  22  Minn.  118.  But  see  U.  S.  v.  McGoon,  3 
McLean,  171.  In  the  case  of  timber  cut  and  removed  from  the  land, 
the  plaintiff  is  entitled  to  recover  for  the  injmy  to  the  land,  as  well  as 
for  the  value  of  the  timber.  Longfellow  v.  Quiiiiby,  33  Me.  457 ; 
Bennett  v.  Tliompson,  13  Ired.  146  ;  AcJiey  v.  LLull,  7  Mich.  423. 
But  not  the  enhanced  value  of  the  timber  from  labor  bestowed  upon 
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it  by  the  defendant.  Foote  v.  Merrill,  54  N.  H.  490 ;  20  Am.  Rep. 
151.  But  in  an  action  to  recover  damages  for  wrongfully  cutting  and 
carrying  away  logs  from  tlie  plaintiff's  land,  lie  is  entitled  to  recover 
the  value  of  the  logs  as  they  lay  upon  the  land  and  is  not  restricted 
to  the  value  of  the  trees  as  they  stood.  Firniin  v.  Firmin,  9  Hun, 
571.  In  trespass  for  breaking  into  the  plaintiff's  rooms  and  destroy- 
ing his  property,  counsel  fees  and  other  expenses  of  the  litigation  can- 
not be  included  in  the  damages.     Folk  v.  Waterman,  49  Cal.  225. 

The  measure  of  damages  for  a  continuing  trespass  on  real  estate  is 
the  loss  sustained  at  the  time  of  bringing  the  action  for  which  a  recov- 
ery has  not  been  had  ;  and  not  the  dimmution  in  the  value  of  the  prop- 
erty.    Ciimherland  (&  Oxford  Canal  v.  Hitchings,  65  Me.  140.    When 
a  sub-tenant  holds  over,  the  lessor  may  recover,  in  an  action  against  the 
tenant,  the  value  of  the  premises  for  the  time  he  is  kept  out,  together 
with  the  cost  of  ejecting  the  under  tenant.     Bramley  v.  Chesterton,  2 
C.  B.  (]^.  S.)  605  ;  Henderson  v.  Sqtoire,  L.  R.,  4  Q.  B.  170.     In  case 
of  the  obstruction  of  a  street  or  highway,  the  damage  done  to  the 
adjoining  property  may  be  recovered,  although  the  property  is  not 
touched  by  the  obstruction.     Little  Miami  i?.  H.   Co.  v.  Naylor,  2 
Ohio  St.  235  ;  contra:  MoLaughlin  v.  M.  Ji  .Co.,  5  Rich.  583.    In  an 
action  for  obstructing  a  right  of  way,  the  plaintiff  is  entitled  to  more 
than  nominal  damages.     Smiles  v.  Hastings,  24  Barb.  44.    The  owner 
of  land  taken  for  a  railroad  is  entitled  to  damages,  although  he  stood 
by,  and  permitted  the  company  to  lay  their  track  on  his  land.    McAvr- 
leij  V.  Western  Vt.  R.  E.  Co.,  33  Yt.  311 ;   Western  Fenns.  R.  R.  Co. 
V.  Johnston,  59  Penn,   St.  290.     And  he  is  not  confined  to  nominal 
damages,  although  an  estimate  of  the  damage  was  not  proved  at  the 
trial,     Spencer  v.  St.  Paul  &  Sioux  City  R.  R.  Co.,  22  Minn.  29.         ^ 
When   animals   belonging   to   different    persons  commit   mischief  i 
together,  and  it  is  impossible  to  show  the  exact  injury,  done  by  each,  s 
the  jury  have  the  right  to  find  that  the  larger  and  more  powerful  ani-  j 
mal  did  the  most  damage.     Wilbur  v.  Hiibbard,  35  Barb.  303.     If  the 
owner  of  an  animal,  wrongfully  killed,  takes  possession  of  it,  themeasm:-e 
of  damages  is,  what  it  was  worth  when  alive,  and  not  the  value  of  the 
dead  animal,  unless  the  owner  derives  an  actual  benefit  from  it.     Chain- 
pion  v.  Vincent,  20  Tex.  811  ;  Indianapolis,  etc.,  R.  R.  Go.  v.  Mustard, 
34  Ind.  50.     When  the  owner  of  cattle  wrongfully  impounded  pays 
the  pound-keeper  his  fees  in  order  to  get  the  cattle  back,  he  does  not 
thereby  waive  his  right  to  damages.     Cqffi^n  v.  Field,  7  Cush.  355. 

When  the  conduct  of  the  trespasser  was  wanton,  willful,  or  malicious, 
or  rude  and  insulting,  exemplary  damages  may  be  given.  Williams 
V.  Currie,  1  C.  B.  847 ;  Merest  v.  Harvey,  5  Taunt.  443 ;  Goodwin  v. 
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Chevely,  4  H.  &  N.  631 ;  Perkins  v.  Towle,  43  ^.  H.  220 ;  Green. 
ville,  etc.,  R.  R.  v.  Partlow,  14  Eicli.  237 ;  Devaughn  v.  Heath,  37 
Ala.  595 ;  Douty  v.  Bird,  60  Penn.  St.  48 ;  Stillwell  v.  Barnett,  60 
111.  210.  But  see  Armstrong  v.  /o^^a  ^«ZZ*  cfe  Sioux  City  R.  R.  Co., 
34  Iowa,  502.  Six  hundred  dollars  damages  were  not  held  excessive 
in  an  action  by  a  tenant  against  a  landlord,  for  tearing  down  and  re- 
moving the  tenant's  house,  though  done  partly  under  the  advice  of  coun- 
sel. Jasjper  v.  Purnell,  67  111.  358.  The  court  took  the  same  view, 
where  the  jury  found  live  hundred  dollars  damages,  in  an  action  of 
trespass  qu.  cl.fr.  against  a  person  who  attempted  to  take  the  law  into 
his  own  hands  in  order  to  deprive  the  plaintiff  of  his  rightful  possession. 
Bauer  v.  Gottinanhauseii,  65  111.  499. 

§  7.  Double  and  treble  damages.  In  some  of  the  States,  the  plain- 
tiff is  entitled  in  certain  cases  of  trespass  specified  by  statute,  to  a  judg- 
ment for  double  or  treble  the  amount  of  damages  assessed  by  the  ver- 
dict. Such  statutes  being  penal,  are  to  be  strictly  construed  and  care- 
fully followed.  Although  the  acts  complained  of  must  have  been  forci- 
ble, unlawful,  and  unauthorized,  yet  they  need  not  have  been  preceded 
by  an  unlawful  entry.  Van  Dusen  v.  Young,  29  ^.  Y.  9.  The  facts 
on  which  it  is  to  be  determined,  whether  the  defendant  is  liable  to  such 
damages,  are  of  course  to  be  found  by  the  jury.  In  Missouri,  where 
in  an  action  for  the  wrongful  entry  on  land,  and  cutting  and  carrying 
away  timber,  there  was  a  general  verdict  for  the  plaintiff  and  an  entire 
assessment  of  damages,  but  no  finding  of  the  value  of  the  timber,  it  was 
held  that  the  damages  could  not  be  trebled  under  the  statute.  JEwing 
V.  Zea;!o7t,  17  Mo.  465  ;  Laheauvie  \.  WoolfolTc,!'^  id.  514.  See  New- 
comh  V.  Butterfield,  8  Johns.  342 ;  King  v.  Havens,  25  "Wend.  420 ; 
Dubois  Y.  Beaver,  25 'N.Y.  123;  Tewkshuryv.  0' Connell,  25  Cal.  262. 

§  8.  Judgment.  A  recovery  -by  the  plaintiff  is  conclusive  in  an- 
other action  between  the  same  parties  of  the  plaintiff's  possession  at 
that  time,  and  that  a  tresj)ass  was  then  committed ;  and  it  will  be  pre- 
sumed that  he  still  has  possession,  until  the  contrary  is  proved.  Stean 
V.  Anderson,  4  Harring.  209.  When  the  trespass  consists  of  several 
acts  constituting  but  one  cause  of  action,  and  there  is  a  single  count  in 
the  declaration,  alleging  all  of  them,  a  judgment  for  some  of  the  acts  will 
bar  a  subsequent  action  for  the  others  {Goodrich  v.  Yale,  8  Allen,  454) ; 
but  not  Vvhen  each  act  is  a  distinct  ground  of  action,  and  the  subject  of  the 
second  action  was  not  embraced  in  the  first.  White  v.  Moseley,  8  Pick. 
356.  When  an  injury,  caused  by  a  trespass,  had  not  accrued,  and  was 
not  included  in  the  judgment,  a  second  action  may  be  brought  for  such 
injury.     Hagan  v.  Casey,  30  Wis.  553. 

If  but  one  close  is  set  out  and  described,  and  judgment  passes  upon 
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the  sole  plea  of  liherum  tenementum,  the  record  is  prime  facie  evi- 
dence that  the  party  in  whose  favor  'Ae  judgment  is  rendered  has  a 
title  to  the  whole  ;  though  this  presumption  may  be  rebutted.  DuncTde 
V.  Wiles,  6  Barb.  515.  See  S.  C,  11  N.  Y.  (1  Kern.)  420.  Where, 
however,  the  declaration  charges  that  the  defendant  committed  a  tres- 
pass upon  the  plaintiff's  land,  and  describes  it  as  containing  a  given 
number  of  acres,  setting  it  out  by  abuttals,  and  the  defendant  pleads 
that  the  place  where  the  alleged  trespass  was  committed,  is  his  soil 
and  freehold,  and  judgment  is  rendered  for  the  plaintiff,  it  does  not 
determine  the  title  to  the  entire  close  in  favor  of  the  latter,  but  only  to 
part  of  it,  and  what  this  part  was  must  be  proved.  Id.  Although  the 
only  question  tried  is  the  title  to  the  land,  the  judgment  w^ill  not  bar 
an  action  for  another  trespass,  unless  it  is  shown  that  both  trespasses 
were  committed  in  the  same  place.  Morse  v.  Marshall,  9Y  Mass.  519. 
When  the  plaintiff"  fails  to  prove  the  acts  alleged,  or  his  right  of  pos- 
session, the  judgment  must  be  for  the  defendant.  As  the  right  of  pos- 
session only,  and  not  the  title,  is  involved  in  an  action  of  trespass,  such 
a  judgment  is  not  conclusive  upon  the  title,  and  while  it  determmes  the 
right  of  possession  at  the  time  of  the  commission  of  the  alleged  wrong- 
ful act,  it  does  not  settle  the  right  of  possession  at  any  subsequent  time. 
Morse  v.  Marshall,  97  Mass.  519.  But  a  finding  upon  title  is  a  bar 
to  the  future  recovery  of  damages  for  a  trespass  arising  from  the  same 
a;lleged  injury,  and  operates  as  an  estoppel  to  an  action  for  an  injury  to 
the  same  supposed  right  of  possession.  Outram  v.  Morewood,  3  East, 
346. 

A.ETICLE  YII. 

DEFENSES. 

Section  1.  In  general.  The  entry  will  be  excused  when  it  was 
made  in  good  faith,  and  by  consent  of  the  owner  of  the  land,  in  conse- 
quence of  the  mutual  mistake  of  the  parties  in  supposing  that  the  de- 
fendant had  a  right  to  enter.  Shaw  v.  Mussey,  48  Me.  247.  So,  it 
will  be  an  excuse  that  the  defendant  entered  from  necessity,  as  to  save 
life  which  was  imperiled,  or  because  the  highway,  by  an  unexpected  oc- 
currence, such  as  a  sudden  flood,  a  heavy  drift  of  snow,  or  the  falling 
of  a  tree,  became  impassable,  and  he  was  obliged,  in  order  to  reach  his 
destination,  to  go  across  the  adjacent  land.  Bullard  v.  Harrison,  4 
M.  &  Sel.  387 ;  Newkirh  v.  Sailer,  9  Barb.  652 ;  Campbell  v.  Race,  7 
Cush.  408.  The  right  to  go  upon  the  adjacent  land,  when  the  highway 
is  obstructed,  cannot  lawfully  be  exercised  for  purposes  of  mere  con- 
venience, but  only  in  cases  of  inevitable  necessity  arising  from  sudden 
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and  recent  causes,  and  the  right  does  not  attach  to  a  private  way  by 
grant.  Boyce  v.  Brown^  7  Barb.  80,  89 ;  Taylor  v.  Whitehead,  2 
Doug.  T45.  But,  if  a  private  way  is  obstructed  by  the  owner  of  laud 
which  is  subject  to  such  private  way,  the  person  entitled  to  the  use  of 
the  way  may  lawfully  enter  upon  and  go  over  the  adjoining  land  of 
such  owner.  Leonard  v.  Leonard,  2  Allen,  543 ;  Kent  v.  Judkins, 
53  Me.  160 ;  Hennas  Case,  W.  Jones,  296.  If,  however,  a  person 
have  permission  to  pass  over  land,  with  a  wagon,  he  may  go  on  the 
adjoining  land  to  turn  round,  if  he  cannot  otherwise  turn.  Williams 
V.  James,  L.  K.,  2  C.  P.  5TT.  As  the  grantee  of  a  right  of  way  over 
another's  land  is  bound  to  keep  the  way  in  repair,  he  may  lawfully  go 
upon  the  land  for  that  purpose  {Pomfret  v.  Ricroft,  1  Wms.  Saund. 
321 ;  McSwiney  v.  Ilaynes,  4  Ir.  Eq.  322) ;  and  if  the  grantor  willfully 
interrupt  the  way,  the  grantee  will  be  justified  in  restoring  it,  although 
unavoidable  damage  be  done  to  the  grantor  thereby.  LlamiUon  v. 
White,  5  N.  Y.  9. 

If  the  defendant  seeks  to  justify  the  breaking  and  entering  a  house 
without  warrant,  on  suspicion  of  felony,  he  must  show  not  only  that  he 
had  reason  to  believe  that  the  suspected  person  was  there,  but  that  he 
entered  for  the  purpose  of  arresting  such  person.  Smith  v.  Shirley,  3 
C.  B.  142;  15  L.  J.  (K  S.)  230. 

In  trespass  for  breaking  or  entering  a  dwelling-house,  or  for  injur- 
ing it,  it  is  no  defense  that  the  plaintiff  kept  a  bawdy  house  {Low  v. 
Moijnehan,  16  111.  277) ;  or  that  it  was  occupied  by  a  family  of  lewd 
females.  Perhins  v.  Towle,  43  1^.  H.  220.  And  evidence  of  such 
facts  is  not  admissible  in  mitigation  of  damages.  Id, ;  Weston  v. 
GroAilin,  49  Yt.  507. 

Proof  of  a  judgment  pleaded  by  way  of  estoppel,  but  covering  only 
another  part  of  the  premises,  will  not  constitute  a  defense.  P? ovidence 
V.  Ada7ns,  10  R.  I.  184.  Where  in  an  action  of  trespass  against  an 
heir,  he  justifies  as  a  tenant  in  common  of  the  premises  with  the  plain- 
tiff, and  alleges  that  there  never  has  been  any  partition  of  the  same,  the 
plaintiff  may  show  in  rebuttal  the  record  of  proceedings  for  partition, 
although  it  does  not  appear  that  the  report  of  partition  was  approved, 
and  may  also  show  that  possession  was  taken  by  the  several  parties  in 
interest,  of  the  shares  assigned  to  each,  and  that  the  same  has  been  ac- 
quiesced in  for  a  number  of  years.     Grimes  v.  Butts,  05  111.  347. 

§  2.  License.  It  will  be  a  defense  that  the  defendant  entered  by 
license  or  authority  of  law,  as  to  execute  legal  process ;  to  distrain  for 
rent ;  to  see  that  his  tenant  committed  no  waste,  or  kept  the  covenants 
of  the  lease ;  or  to  demand  money  due  him  payable  there ;  or  to  obtain 
accommodations  or  refreshment  at  an  inn ;  or  to  transact  business  with 
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a  wharfinger,  or  warehouseman,  from  whom  he  had  received  no  notice 
not  to  come  upon  the  premises.  Newkirk  v.  Sabler,  9  Barb.  652; 
Beardsley  v.  FrencTi^  7  Conn.  125 ;  Heeny  v.  Heeny^  2  Denio,  625. 

To  render  a  hcense  available,  it  must  be  given  by  one  having  lawful 
authority  for  that  pui'pose ;  and  a  wife  cannot  confer  such  authority  as 
to  her  husband's  lands  or  houses.  Humes  v.  Taber,  1  R.  I.  464 ; 
Haight  V.  Badgeley,  15  Barb.  499,  502 ;  Tayler  v.  Fisher,  Cro.  Eliz. 
246. 

To  constitute  a  license  by  the  plaintiff,  he  must  have  given  the  de- 
fendant permission,  either  express  or  implied,  to  enter  upon  the  prem- 
ises. When  the  parties  are  on  terms  of  intimacy,  and  in  the  habit  of 
going  on  to  each  other's  land,  a  general  license  will  be  implied,  and  an 
entry  by  one,  in  the  customary  manner,  cannot  be  regarded  as  a  tres- 
pass. Lakin  v.  Ames,  10  Cush.  198 ;  Martin  v.  Houghton,  45  Barb. 
258  ;  Hitchani  v.  Bond,  3  Camp.  524.  The  same  is  the  case  where  the 
son  of  the  owner  of  standing  timber  sells  it,  by  verbal  permission  of 
his  father  to  do  so  and  receive  the  avails,  and  the  grantee  of  the  son  cuts 
and  carries  away  the  timber.     Coxe  v.  England,  65  Penn.  St.  212. 

There  may  be  a  valid  parol  license  for  a  qualified  use  of  land,  as  to 
lay  down  water-pipes  thereon,  and  at  all  times  thereafter  to  enter  and 
repair  the  same ;  to  erect  a  building,  bridge,  or  dam  on  the  land ;  to 
dig  a  ditch  across  it,  or  to  divert  therefrom  and  use  running  water ;  to 
have  exclusive  possession  of  land,  cultivate  it  and  harvest  the  crops. 
Bicker  v.  Kelly,  1  Me.  117 ;  Sampson  v.  Burnside,  13  N".  H.  264 ; 
French  v.  Owen,  2  Wis.  250  ;  Floyd  v.  Bicks,  14  Ark.  286 ;  Merrill 
V.  Blodgett,  34  Yt.  480.  A  parol  license  will  be  a  justification,  although 
it  is  without  consideration.  Bawson  v.  Morse,  4  Pick.  127;  Sterling 
V.  Warden,  52  N.  H.  197.  A  license  to  enjoy  a  privilege  impHes  the 
right  to  do  whatever  is  essential  to  its  exercise.  Liford's  Case,  11  Co. 
52 ;  Pomfret  v.  Bicroft,  1  Saund.  321 ;  Band  v.  Kingscote,  6  M.  & 
W.  196;  Boults  v.  Mitchell,  15  Penn.  St.  371;  Newkirk  v.  Sailer, 
9  Barb.  652.  An  entry  into  a  dwelling-house  which  is  procured  by 
fraud  and  falsehood,  is  no  bar  to  an  action  of  trespass.  Kimball  v. 
Custer,  73  LI.  389. 

If  the  licensee  deviates  from  the  license  in  any  important  particular, 
and  the  hcensor  thereby  sustains  injury,  the  former  will  be  liable  to  an 
action.  Ancaster  v.  Milling,  2  D.  &  P.  714.  An  abuse  of  a  license 
given  by  law  will  make  the  licensee  a  trespasser  ah  initio.  Six  Car- 
penters' Case,  8  Co.  146 ;  Beed  v.  Harrison,  2  W.  Bla.  1218 ;  Aitken- 
head  V.  Blades,  5  Taunt.  197 ;  Ballard  v.  Noaks,  2  Pike,  45 ;  Holly 
V,  Brown,  14  Conn.  255  ;  Sterling  v.  Warden,  52  N.  H.  197.  But  when 
the  license  is  given  by  the  party,  the  subsequent  unlawful  act  only  consti- 
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tutes  a  trespass.  Stone  v.  Kna^pp,  29  Yt.  501 ;  Dumont  v.  Smith,  4 
Denio,  319. 

A  license  may  be  revoked  so  far  as  any  future  enjoyment  of  the 
privilege  is  concerned  {Hyde  v.  Graham,  32  L.  J.  Exch.  27 ;  Hall  v. 
Chaffee,  13  Yt.  150;  Marston  v.  Qale,  24  N.  H.  176;  Stevens  v.  Ste- 
vens, 11  Mete.  251  ;  Kimball  v.  Custer,  73  111.  389) ;  notwithstanding 
it  is  found  on  mutual  agreements,  one  of  which  is  the  consideration 
of  the  other.  Bodge  v.  McClintock,  47  IST.  H.  383.  And  it  may  be 
revoked  even  when  executed,  but  not  without  remuneration,  where 
money  has  been  expended.  Tayler  v.  Waters,  7  Taunt.  373  ;  Liggins  v. 
Inge,  7  Bing.  682 ;  Wood  v.  Leadhitter,  13  M.  &  W.  838 ;  Clement  v. 
Durgin,  5  Me.  9 ;  Prince  v.  Case,  10  Conn.  375  ;  Munford  v.  Whitney, 
15  Wend.  380 ;  Houston  v.  Zaffee,  46  N.  H.  505.  The  wife  cannot 
revoke  her  husband's  license  in  his  absence,  unless  specially  authorized 
by  him  to  do  so.  Her  authority  need  not,  however,  be  expressly  dis- 
closed to  the  licensee ;  but  it  is  sufficient  that  the  circumstances  indicate 
an  apparent  authority.  Kellogg  v.  Robinson,  32  Conn.  335.  A  bene- 
ficial license,  when  executed  under  a  valid  contract,  cannot  be  I'evoked. 
Devonshire  v.  Eglin,  14  Beav.  530 ;  Hodwood  v.  Edwards,  Phill.  X. 
C.  350;  Wood  v.  Manley,  11  Ad.  &  El.  34;  Smith  v.  Benson,  1  Hill, 
176;  Arrington  v.  Larrabee,  10  Cush.  512;  Sterling  v.  Warden, 
52  K  H.  197. 

A  verbal  license  is  determined  by  the  violation  of  the  agreement  by 
which  the  license  was  given  {Bancroft  v.  Wardivell,  13  Johns.  489 ; 
Clough  V.  Hosford,  6  N.  H.  231) ;  by  the  assignment  of  the  privilege 
{Hull  V.  Babcock,  4  Johns.  418  ;  Gronendyke  v.  Cramer,  2  Carter,  382) ; 
or  by  the  death  of  either  party  {Johnson  v.  Carter,  16  Mass.  443 ; 
Prince  v.  Case,  10  Conn.  375 ;  Miller  v.  Auburn  &  Syracuse  P.  P. 
Co.,  6  Hill,  61). 

§  3.  Legal  process.  It  will  be  a  defense,  that  the  defendant,  being 
an  officer  armed  with  a  search  warrant,  broke  open  the  door  of  the  plain- 
tiff's dwelling-house  in  the  day-time,  and  entered  to  execute  the  warrant, 
admittance  being  denied,  although  no  goods  were  found  there.  2  Hale's 
P.  C.  151.  The  same  defense  will  be  available  to  the  officer's  assistants ; 
but  not  to  the  prosecutor  upon  whose  oath  the  warrant  issued,  when  no 
stolen  goods  are  foimd,  unless  the  entry  was  made  without  using  force. 
Chipman  v.  Bates,  15  Yt.  51 ;  Beaty  v.  Perkins,  6  Wend.  382. 

When  a  person  after  being  arrested  seeks  refuge  in  a  house,  the 
officer,  if  necessary,  may  break  open  the  outer  door  and  retake  him, 
after  a  demand  of  admission  and  refusal  {Avion.,  Lofft.  390  ;  Allen  v. 
Martin,  10  Wend.  300) ;  and  the  same  may  be  done  where  goods  which 
have  been  levied  upon,  are  shut  up  in  a  dwelling  to  which  the  officer  is 
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denied  admittance.  Glover  v.  Whittenhall^  6  Hill,  597.  If,  after  the 
officer  lias  lawfully  got  inside  the  house,  he  is  forcibly  turned  out,  and 
the  doors  fastened  against  him,  he  may  break  in  to  make  the  arrest 
{Aga  KurbooUe  Mahomed  v.  Reg.,  3  Moore's  P.  C.  164)  ;  and  if  he  is 
locked  in,  he  may  break  open  the  door  to  get  out.  Pugh  v.  Griffith,  7 
Ad.  &  E.  827.  "Where  a  person  in  possession  of  goods  distrahied  for 
rent,  having  temporarily  left,  found  upon  his  return  that  the  tenant  had 
locked  the  door  against  him,  and  broke  it  open  in  order  to  get  in,  it 
was  held  that  his  act  was  justifiable,  bannister  v.  Hyde,  2  Ell.  &  E. 
627.  If  an  officer,  standing  outside,  touch  a  person  in  the  house,  for 
whom  he  has  a  warrant  of  arrest,  by  reaching  through  an  open  window, 
or  a  broken  pane  of  glass,  he  may  break  into  the  house  if  necessary  to 
secure  his  prisoner.  Lloijd  v.  Sandilamjds,  8  Taunt.  250  ;  Sandon  v. 
Jervis,  El.  Bl.  &  El.  935 ;  28  L.  J.  Exch.  156.  An  officer,  who  has  a 
warrant  for  the  arrest  of  a  person  charged  with  felony,  maj^  break  into 
the  house  after  notice,  demand  and  refusal  of  admission  ;  and  the  officer 
will  be  justified,  if  he  act  in  good  faith,  though  the  party  sought  to  be 
arrested  be  not  in  the  house.  State  v.  Smith,  1  1^.  H.  346 ;  Barnard 
V.  Bartlett,  10  Cush.  501.  An  officer  may  break  into  an  out-house 
adjoining  to,  and  parcel  of  the  house,  to  make  a  levy,  first  requesting 
admittance  {Penton  v.  Browne,  1  Sid.  186  ;  Douglas  v.  State,  6  Yerg. 
525) ;  and  into  a  mill  or  shop,  to  execute  an  attachment,  although  the 
property  he  wishes  to  attach  does  not  belong  to  the  owner  of  the  build-' 
ing.  Fidlam  v.  Stearns,  30  Vt.  443.  Where  in  an  action  of  trespass  qu. 
cl.  fr.  against  an  officer,  the  defendant  pleads  in  justification  under  a 
judgment,  he  cannot  justify  under  the  writ  alone.  Clarkson  v.  Crum- 
mell,  37  ]^.  J.  541. 

§  4.  Title  in  defendant.  When  the  defendant  justifies  under  a 
special  plea  of  title,  he  must  allege  all  the  facts  essential  to  constitute 
a  title.  Gleasori  v.  Howard,  Brayt.  190.  Where  it  was  averred  in 
the  plea,  that  the  land  in  question  belonged  to  the  government,  and 
that  one  of  the  defendants,  before  the  alleged  trespass  as  well  as  at  that 
time,  had  a  "  claim  title  "  to  said  land,  upon  which  he  had  erected  a 
house,  and  was  then  and  there  the  owner  thereof,  and  that  as  such 
owner,  he,  and  the  other  defendants  as  his  servants,  went  on  to  said 
land  and  removed  said  dwelling-house,  it  was  held  that  the  plea  was 
bad,  in  not  alleging  that  the  defendant  was  in  possession.  Boss  v. 
Nesbitt,  2  Gilman,  252. 

The  defendant  need  not  prove  title  to  the  whole  premises,  but  only 

to  the  part  where  the  alleged  trespass  was  committed.       Phillips  v. 

Phillips^  1  N.  J.  42.     Under  a  plea  that  the  close  was  the  close  and 

soil  of  the  defendant,  it  is  sufficient  for  him  to  show  that  he  had  a 

YoL.  YI.— 12 
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right  of  pre-emption  in  the  premises,  at  the  time  of  the  alleged  trespass. 
Millison  v.  Holmes,  1  Smith  (Ind.),  55.  When  the  declaration  charges 
that  the  trespass  was  committed  in  a  certain  township,  without  describ- 
ing the  premises,  the  defendant  may  show  title  to  any  land  in  the 
township.  McFarlane  v.  Ray,  11  Mich.  465  ;  Ellice  v.  Boyer,  9 
Wend.  503.     See  Stewart  v.   Wallis,  30  Barb.  344. 

§  5.  Title  out  of  plaintiff.  The  defendant  may  show  that  the 
plaintiff  was  not  in  possession  at  the  time  of  the  alleged  trespass.  Chat- 
ham  V.  Brainerd,  11  Conn.  60.  But  he  cannot  impugn  the  title  of 
the  plaintiff  who  is  in  possession  by  a  tenant  paying  rent.  Wilson  v. 
Hinsley,  13  Md.  64.  Where  the  defendant  offered  to  prove  at  the 
trial  title  to  the  premises  on  which  the  alleged  trespass  was  committed, 
out  of  the  plaintiff"  under  a  lease  executed  by  the  grantor  of  the  plain- 
tiff previous  to  the  conveyance  under  which  the  plaintiff  claimed, 
and  that  they  had  been  occupied  by  the  lessee  and  his  grantees,  under 
the  lease,  up  to  the  time  of  the  trial,  it  was  held  that  the  evidence  was 
admissible  for  the  purpose  of  rebutting  proof  of  constructive  posses- 
sion introduced  by  the  plaintiff  although  the  answer  did  not  aver  pos- 
session in  a  stranger.     Miller  v.  Decker,  40  Barb.  228. 

§  6.  Title  ill  a  third  person.  Under  a  plea  that  the  close  upon 
which  the  alleged  trespass  was  committed,  was  not  at  that  time  the 
close  of  the  plaintiff,  the  defendant  may  show  a  lawful  right  to  the 
possession  of  the  close  in  a  third  person  under  whom  he  claims  to  have 
acted.  Jones  v.  Chapman,  2  Exch.  803  ;  Everett  v.  Smith,  Busbee  (IST. 
C),  303.  But  a  bare  tortfeasor  cannot  set  up  in  defense  the  title  of  a 
third  person  between  whom  and  himself  there  is  no  privity  of  con- 
nection. Branch  v.  Doane,  18  Conn.  233.  In  justifying  under  a 
third  person,  the  defendant  must  show  both  the  title  and  the  possession 
of  that  jyerson {Chambers  v.  Donaldson,  11  East,  65  ;  Finchx.  Alston, 
2  Stew.  &  Port.  83 ;  Merrill  v.  Burhanh,  23  Me.  538  ;  Reed  v.  Price, 
30  Md.  442) ;  and  that  the  acts  were  done  by  that  person's  authority. 
Dunlap  V.  Gledden,  31  Me.  510. 

ARTICLE  YIII. 

TRESPASS    TO    TRY    TITLE. 

Section  1.  In  general.  In  some  of  the  States,  in  place  of  eject- 
ment, it  is  provided  by  statute  that  an  action  of  trespass  may  be  main- 
tained, to  try  and  settle  titles  to  real  estate.  But  the  rules  of  construc- 
tion in  the  action  of  trespass  to  try  title  are  still  governed  by  the 
principles  of  equity  which  are  administered  in  ejectment.  Hough  v. 
Hammond,  36  Texas,  657.      Although,  at  common  law,  trespass   qu. 
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cl.  fr.  is  not  strictly  speaking  an  action  to  try  titles,  for  the  reason 
that  the  question  of  title  does  not  necessarily  arise,  yet  such  question 
may  arise  when  the  controversy  is  relative  to  the  ownership  of  the 
premises,  and  it  is  material  to  show  to  whom  the  rightful  possession 
belongs.  But  in  the  absence  of  any  statute  on  the  subject,  the  decis- 
ion of  an  action  of  trespass  determines  nothing  in  respect  to  the  title 
beyond  the  action  tried.     Chandler  v.  Walker,  21  JS".  H.  282. 

§  2.  Wlio  may  maintaiii  the  action.  The  action  may  be  brought 
by  one  who  has  possession,  for  an  entry  on  his  land  by  another.  Wat- 
son V.  Hill,  1  Strobh.  78  ;  Johnson  v.  High,  3  id.  141 ;  Alexander  v. 
Gilliam,  39  Texas,  227.  It  will  lie  in  behalf  of  a  person  who  has  an 
equitable  title  {Martin  v.  Parker,  26  id.  253) ;  but  not  of  an  assignee  of 
real  estate,  when  the  assignment  is  not  under  seal  {Ansley  v.  Nolan, 
6  Porter,  379);  nor  of  the  mortgagee  against  the  mortgagor.  Duty  v. 
Graham,  12  Texas,  427.  The  action  may  be  maintained  by  one  of 
several  tenants  in  common  {May  v.  Slade,  24  id.  205) ;  or  by  the 
grantee  of  one  of  several  heirs  {Perry  v.  Walker,  1  Brevard,  103) ;  or 
by  the  widow  of  an  intestate,  to  try  title  to  the  land  of  her  deceased 
husband.  M''Fadden  v.  Haley,  id.  96.  When  the  action  is  brought 
by  two,  and  a  discontinuance  entered  in  behalf  of  one,  a  recovery  may 
be  had  by  the  remaining  plaintiif,  on  proof  of  his  title.  Biencourt  w 
Parker,  27  Texas,  558.  If  the  plaintiff  have  a  prima  facie  title,  ho 
may  protect  himself  by  buying  in  an  outstanding  title  pending  the 
action.     Martin  v.  Parker,  26  Tex.  253. 

§  3.  What  title  plaintiff  must  show.  The  plaintiff  can  only 
recover,  by  establishing  his  title,  and  it  ^vill  not  avail  him  to  show  a 
defect  in  the  title  of  the  defendant.  Harlock  v.  Jackson,  Const.  R. 
135  ;  GamMing  v.  Prince,  2  Xott  &  McCord,  138  ;  Kinney  v.  Ylnson, 
32  Texas,  126.  Therefore,  a  judgment  rendered,  by  default  of  the 
defendant,  in  favor  of  the  plaintiff,  without  any  proof  or  finding  by 
the  jury  of  title,  will  be  erroneous.  Tally  v.  Thorn,  35  Texas,  727. 
So,  where  the  title  of  both  parties  was  derived  from  the  same  person 
on  the  same  day,  a  failure  of  the  plaintiff  to  show  that  his  title  was 
prior  in  time  will  defeat  his  right  to  recover.  Hillman  v.  Meyer,  id. 
538.  Unless  the  defendant  has  obtained  possession  by  a  tortious  evic- 
tion, or  actual  disseizin,  the  plaintiff  must  establish  a  perfect  title. 
Young  V.  Watson,  1  M'Mullan,  449.  But  prior  occupancy  is  sufficient 
to  maintain  the  action  against  a  wrong-doer  without  title.  Alexander  v. 
Gilliam,  39  Texas,  227.  If  the  plaintiff  claim  as  a  purchaser  at  a 
sheriff's  sale,  he  must  prove  that  the  judgment  debtor  had  title.  Proof 
of  adverse  possession  in  the  latter  will  be  sufficient ;  but  not  mere  proof 
of  the  sale  and  conveyance  by  the  sheriff,  and  that  the  judgment  debtor 


y2  TRESPASS. 

was  in  possession,  and  was  reputed  owner  of  the  land  at  the  time  of 
the  sale.  Sims  v.  Randal^  1  Brevard,  85.  The  sheriff's  return  stating 
that  there  has  been  no  sale,  cannot  be  given  in  evidence  to  contradict 
the  j)laintiff"'s  deed.  Ilairston  v.  Ilairston^  id.  305.  The  plaintiff  may 
show,  that  a  previous  sheriff's  sale  of  the  same  land  was  fraudulent 
and  void,  although  no  proceedings  have  been  taken  to  set  aside  such 
sale.  Martin  v.  Hanlett,  5  Rich.  541.  But  a  title  deriv^ed  from  a 
sheriff's  deed  executed  after  the  commencement  of  the  action,  would 
not  be  sufficient,  although  the  sale  was  made  previous  thereto.  Bank  of 
the  State  v.  South  Car.  Manf.  Co.^  3  Strobh.  190.  "When  the  action  is 
against  a  tenant,  and  the  landlord,  by  leave  of  couit,  comes  in  and 
defends,  the  plaintiff  need  not  produce  any  other  evidence  than  would 
have  been  required  against  the  tenant,  until  the  landlord  shows  a  title 
out  of  the  defendant,  and  in  himself.     Croshy  v.  Floyd,  2  Bailey,  110. 

§  4.  Who  made  defendant.  The  person  in  possession  should  in 
general  be  made  defendant ;  and  it  will  be  no  defense,  that  he  holds 
under  a  will  for  the  benefit  of  others.  Conner  v.  Greejilee,Q  A.\?i.  411 
Where  however  the  entry  is  by  a  tenant,  the  action  may  be  brought 
against  the  landlord  {Binda  v.  Benhow,  11  Rich.  24)  ;  if  it  be  brought 
against  the  tenant,  the  landlord  may  obtam  leave  of  court  to  be  made 
a  co-defendant  with  his  tenant.  When  the  landlord  has  had  no  notice 
of  an  action  of  trespass  to  try  title  against  his  tenant,  he  will  be  granted 
a  new  trial,  upon  application  made  by  him  within  a  reasonable  time 
after  judgment  against  the  tenant.  Hough  v.  IIammo7id,  36  Texas, 
657.  The  court  cannot  dismiss  the  action  as  to  the  wrono:-doer,  and 
make  a  third  person  defendant  in  his  stead,  without  the  consent  of  the 
plaintiff.  Evans  v.  Hinds,  2  Hill  (S.  C),  527.  An  action  of  trespass 
to  try  title  may  be  maintained  against  one  of  severalheirs  who  entered 
on  the  plaintiff's  half  of  certain  land  after  it  had  been  partitioned  be- 
tween him  and  the  heirs.  Shannon  v.  Taylor,  16  Texas,  413.  Where 
the  sheriff  sells  under  execution,  real  estate  in  which  the  judgment 
debtor  has  no  interest,  he  only  residing  on  the  land  with  the  owner,  a 
joint  action  of  trespass  to  try  title  cannot  be  maintained  by  the  pur- 
chaser and  the  owner  against  the  judgment  debtor.  Baushett  v,  Hol- 
sonhack,  2  Rich.  624. 

§  5.  Defenses.  When  the  defendant  sets  up  in  his  plea  a  denial 
of  the  trespass,  he  thereby  admits  the  plaintiff's  title  {MeCarron  v. 
C  Connell,  7  Cal.  152)  ;  but  a  general  denial  puts  in  issue  the  plaintiff's 
right  to  recover.  Harlans  v.  Haynie,  9  Texas,  459.  It  has  been  held 
that  a  plea  of  the  general  issue  in  an  action  of  trespass  to  tiy  title 
answers  the  whole  declaration,  and  admits  of  any  defense  in  law  or 
equity.     Ragsdale  v.  Gohlke,  36  Texas,  286.     If    the  defendant  does 
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not  make  any  claim  to  the  land,  he  may  confess  the  trespass,  disclaim 
title,  and  tender  damages.  But  if  he  jAead  the  general  issue,  he  will 
have  to  abide  by  all  the  consequences  of  the  action.  WcUsoji  v.  SUl, 
1  Strobh.  78.  An  equitable  title  cannot  be  set  up  against  the  legal  title 
(  Williman  v.  Rohertson^  1  Brev.  [So.  Car.]  201)  ;  nor  a  paramount  title 
in  a  third  person,  in  order  to  defeat  a  purchaser  of  the  defendant's  title 
at  a  sheriff's  sale.  McElwee  v.  JBeason,  2  Ricli.  2G.  "When  it  appears 
that  the  defendant  has  no  title,  he  cannot  show  in  defense  that  the 
plaintiff  did  not  pay  a  valuable  consideration  for  his  title.  Ann.  Berta 
Lodge  v.  Leverton,  42  Tex.  18.  Evidence  of  improvements  are  not 
admissible,  unless  there  is  a  suggestion  of  them  in  the  pleadings. 
Stephens  v.  Wesiwood^  25  Ala.  716  ;  Rogers  v.  Bracken^  15  Texas,  564. 
To  enable  the  defendant  to  claim  compensation  for  permanent  improve- 
ments made  in  good  faith,  he  must  show  that  he  was  in  possession  under 
color  of  title.  Hollinger  v.  Smith,  4  Ala.  367  ;  Powell  v.  Davis,  19 
Texas,  382. 

Peaceable  possession  at  the  commencement  of  the  action  is  a  suffi- 
cient defense  against  a  person  who  has  not  a  good  title.  Liiithlcum 
V,  Marsh,  37  Tex.  349.  The  defendant  may  show  that  the  plaintiff 
does  not  own  the  land  claimed.  Dalljy  v.  Booth,  16  Tex.  563.  When 
the  defendant  bought  the  land  from  the  plaintiff,  he  need  only  go  back 
to  the  source  of  the  plaintiff's  title,  but  he  may  prove  an  independent 
title  if  he  think  proper.  Hill  v.  Robertson,  1  Strobh.  1.  If  the  plain- 
tiff be  a  tenant  in  common  of  the  defendant  who  has  lawful  possession, 
the  latter  may  show  that  the  plaintiff's  title  has  passed  from  him  to  a 
third  person,  although  the  defendant  does  not  claun  under  such  per- 
son. Jones  V.  Perkins,  1  Stew.  512.  The  defendant  may  give  in 
evidence  a  lease  to  him  from  the  grantor  of  the  plaintiff  executed  be- 
fore the  latter  received  his  conveyance.  Anderson  v.  Harris,  1  Bailey, 
315. 

§  6.  Second  action.  It  has  been  held  that  a  judgment  in  trespass 
to  try  title  will  no  more  bar  a  subsequent  action  for  the  same  land, 
than  a  judgment  in  ejectment.  Camp  v.  Forrest,  13  Ala.  114.  In 
South  Carolina,  by  the  act  of  1744,  if  the  plaintiff  suffer  a  verdict  or 
judgment  to  be  taken  against  him  by  default,  or  is  nonsuited,  or  dis- 
continues, he  will  be  barred  of  his  right  and  title  unless  he  commences 
another  action  within  two  years.  In  Texas,  under  the  statute  of  1840,  per- 
mitting a  second  action  within  a  year,  the  omission  of  the  plaintiff  to 
indorse  on  the  petition  as  requh-ed  by  the  statute  that  the  action  was 
brought  to  try  title  does  not  deprive  him  of  the  right  to  another  trial, 
unless  the  defendant  is  misled  thereby.  Dangerfield  v.  Paschal,  20 
Tex.   536.     The  defendant  cannot  claim  a  second  trial  as  of  right,  the 
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statute  only  giving  such  privilege  to  the  plaintiff.  Flak  v.  Miller^  20 
Tex.  672.  AVliere  a  verdict  lias  been  rendered  for  the  defendant  and 
a  second  action  is  brought  under  the  statute,  another  defendant  being 
joined,  it  is  no  objection  that  the  proceeding  is  in  the  nature  of  a  suit 
in  equity  to  annul  the  defendant's  title  and  recover  the  property.  Allen 
V.  Ste])hanus^  IS  Tex.  658. 

§  7.  Verdict.  The  land  must  be  described  in  the  verdict  with  reas- 
onable certainty  or  the  judgment  will  be  set  aside.  Bennett  v. 
Morris.  9  Port.  171.     A  verdict  that  "  the  land  belongs  to  the  ulain- 
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tiff"  will  support  a  judgment  for  damages  and  costs,  and  the  award 
of  a  writ  of  possession.  Stephens  y.  Westwood^  25  Ala.  716.  A  find- 
ing by  the  jury  for  a  part  of  the  plaintiff's  claim  is  equivalent  to  a 
finding  for  the  defendant  as  to  the  remainder,  and  if  a  second  suit  be 
brought  for  the  same  cause  of  action,  the  defendant  may  plead  the 
former  recovery  in  bar.  Dyson  v.  Leek,  5  Strobh.  141  ;  Farmer  v. 
Miller,  5  Kich.  480.  The  sheriff  should  put  the  plaintiff  in  possession 
of  such  part  only,  lea\dng  the  defendant  in  possession  of  the  remaiudor. 
Do7'n  v.  Beaseley,  6  Rich.  Eq.  408.  Where  therefore  the  verdict 
was  in  behalf  of  the  plaintiff,  "  for  two  undivided  thirds  of  the  land  in 
the  declaration  mentioned,"  it  was  held  that  the  damages  were  only 
for  detaining  the  two-thirds.     Hines  v.  Greenlee,  3  Ala.  73. 

§  8.  Damages.  A  verdict  for  the  plaintiff  entitles  him  to  rent  dur- 
ing the  time  the  defendant  is  in  possession,  and  if  he  be  allowed  nomi- 
nal damages  only,  a  new  trial  will  be  granted.  Dufv.  ITutson,  2 
Bailey,  215.  AVhere  the  defendant,  while  the  action  was  pending,  pur- 
chased at  sheriff's  sale  under  an  execution  against  the  plaintiff  tlie  land 
in  controversy,  it  was  held  that  the  plaintiff  was  entitled  to  the  dam- 
ages incurred  by  him  previous  to  the  sale  {Stookdale  v.  Young,  3  Strobh. 
501,  note),  and  such  damages  may  be  made  to  include  mesne  profits. 
Biencourt  v.  Parker,  27  Tex.  558.  The  plaintiff"  cannot  rectify  an 
error  in  the  amount  of  damages  by  releasing  them  and  leaving  the 
judgment  to  stand  for  the  land  recovered.  Ilollinger  v.  Smith,  4 
Ala.  367. 

§  9.  Judgment  and  its  eifect.  If  the  plaintiff  establish  title  to 
any  part  of  the  land,  he  has  a  right  to  judgment  for  that  part.  Scott 
V.  Rhea,  5  Tex.  258.  The  verdict  alone  constitutes  the  basis  of  the 
judgment  and  the  court  cannot  examine  the  evidence  in  order  to  de- 
termine what  judgment  to  render.  Claiborne  v.  Ta/nner's  Heirs,  18 
Tex.  68.  "When  the  plaintiff  is  entitled  to  rent  up  to  the  time 
of  the  verdict,  the  judgment  will  be  conclusive  that  the  rent  was 
allowed,  although  the  tenant's  term  expired  previous  to  the  entry  of 
the  judgment.     Shumake  v.  Nelins,  25  Ala.  126.     A  simple  finding 
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for  the  defendants  does  not  establish,  a  title  in  either  of  the  parties  but 
leaves  them  in  the  situation  thej  were  in  before  they  came  into  court, 
except  that  the  defendants  are  entitled  to  costs.  The  following  judg- 
ment was  therefore  held  erroneous  :  ''  It  is  considered  adjudged  and 
decreed  by  the  court,  that  the  said  plaintiffs  take  nothing  by  their 
said  suit,  and  that  the  said  defendants  do  have  and  recover  of  the  said 
plaintiiFs  all  costs  in  this  behalf  expended.  It  is  further  considered, 
ordered  and  decreed  by  the  court  that  the  titles  set  up  by  the  said 
plaintiffs,  except  the  patent  for  the  land,  issued  by  the  government,  do 
form  and  cast  a  cloud  and  shadow  upon  the  title  of  the  said  defend- 
ants, and  that  the  same  are  ordered  to  be  canceled  and  declared 
to  be  of  no  validity  and  that  the  said  patent  be  delivered  up  to  the 
said  defendants.  And  it  is  fmther  ordered  that  the  said  defend- 
ants have  leave  to  withdraw  from  the  papers  in  this  cause,  all  the  deeds, 
titles  and  evidence  of  titles  filed  by  them,  upon  leaving  with  the  clerk 
and  filing  certified  copies  of  the  papers  so  withdrawn."  Johnson  v. 
Newman^  35  Tex.  166. 

§  10.  Writ  of  possession.  When  the  recovery  is  only  for  an  un- 
divided share  of  the  land,  the  proper  form  of  the  writ  of  possession  is 
to  command  the  sheriff  to  put  the  plaintiff  in  possession  of  such  un- 
divided share.     Dorn  v.  Beasley,  6  Eich.  Eq.  408. 


AETICLE  IX. 

TRESPASS  TO  PERSONAL  PROPERTY. 

Section  1.  Definition  and  nature.  Trespass  to  personal  property 
has  been  defined  to  be  the  taking  of  the  property  from  the  owner  by 
force.  State  v,  Pearmcm,  Phill.  (X.  C.)  371.  The  laying  hold  of,  remov- 
ing or  carrying  away  the  goods  and  chattels  of  another  is  a  trespass, 
unless  the  act  can  be  justified,  although  the  property  be  intermeddled 
with  but  for  an  instant.  Wehb  v.  Paternoster,  Godb.  282  ;  Price  v. 
Helyar,  4  Bing.  597 ;  Farmer  v.  mint,  Brownl.  220  ;  Ely  v.  Ehle,  3 
N.  Y.  506  ;  Erisman  v.  Waters,  26  Penn.  St.  467 ;  ParTcer  v.  Hall,  55 
Me.  362.  The  interference  need  not,  however,  have  been  forcible. 
Phillips  V.  Hall,  8  Wend.  610 ;  Miller  v.  Baker,  1  Mete.  27.  The 
offense  may  be  committed  by  making  an  inventory  of  the  property 
and  threatening  to  remove  it  unless  a  receipt  is  given ;  by  unlawfully 
purchasing  goods  at  an  execution  sale  ;  by  attaching  goods  without  re- 
moving them,  or  by  using  or  wasting  a  thing  which  has  been  found 
{IsacTc  V.  Clark,  1  Eoll.  126  ;  Oxley  v.  Watts,  1  Term  E.  12 ;  Attack 
V.  Bramwell,  32  L.   J.,  Q.  B.  146 ;  iT^v.  Thompson,  8  Barb.  213 ; 
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Hardy  v.  Clendening,  25  Ark.  436),  or  by  refusing  to  surrender  goods 
which  have  been  placed  in  a  person's  hands  for  safe-keeping,  or  to 
give  up  property  which  was  delivered  to  an  individual  under  the 
en-oneous  belief  that  it  belonged  to  him.  Hicrd  v.  West,  7  Cow.  752. 
But  not  the  retention  of  the  goods  of  a  guest  by  a  landlord  for  the 
non-payment  of  his  bill.  Hartley  v.  Moxham,  3  Q.  B.  701.  And 
the  refusal  of  a  person  to  redeliver  goods  when  his  authority  to  detain 
them  has  terminated,  will  not  render  him  a  trespasser  ah  initio. 
Gardner  v.  Chamjybell,  15  Johns.  -401. 

Where  goods  are  held  by  a  person  under  a  contract  which  has  been 
violated,  his  removal  of  them  will  make  him  a  trespasser.  Holmes  v. 
Doane,  3  Gray,  328.  So,  a  person  who  removes  or  sells  goods  which 
he  holds  by  a  license,  after  the  revocation  of  the  license,  becomes  liable 
to  an  action  of  trespass.  Wallace  v.  Truisdell,  6  Pick.  455  ;  Ocking- 
ton  V.  Rickey,  41  IST.  H.  275.  The  subsequent  possession  of  an  article 
by  a  tliief,  or  by  a  person  who  has  taken  it  by  force,  is  a  continuing 
trespass. 

Although  the  offense  may  be  committed  without  any  wrongful  in- 
tention, yet  the  taking  must  have  been  without  the  permission  of  the 
owner.  May  v.  Bliss,  22  Yt.  477 ;  Stanley  v.  Gaylord,  1  Cush.  536  ; 
Wellington  v.  Drew,  16  Me.  51 ;  Furlong  v.  Bartlett,  21  Pick.  401. 
If  goods  are  wrongfully  taken  from  a  trespasser,  an  action  of  trespass 
may  be  maintained  by  the  owner  against  the  last  taker  {Barrett  v. 
Warren,  3  Hill,  348),  or  both  wrong-doers  may  be  joined  as  defend- 
ants. Cox  V.  Hall,  IS  Yt.  191.  But  if  the  second  taker  came  to  the 
possession  of  the  property  by  delivery  and  without  fault  on  his  part, 
he  will  not  be  liable.  Wilson  v.  Barker,  4  Barn.  &  Adol.  614  ;  Nash 
V.  Mosher,  19  Wend.  431.  If  property  be  taken  by  a  servant  through 
mistake,  without  the  authority,  knowledge  or  subsequent  assent  of  the 
master,  the  latter  will  not  be  liable  as  a  trespasser,  unless  he  failed  to 
exercise  usual  and  proper  precautions.  Broughton  v.  Whallon,  8 
Wend.  474 ;  Brooks  v.  Olmstead,  17  Penn.  St.  24 ;  Miller  v.  Bak&r, 
1  Mete.  27.  The  law  supposes  that  every  trespass  committed  upon 
property  is  necessarily  attended  with  some  damage,  however  incon- 
siderabie  the  injury,  and  hence  the  right  to  a  recovery  for  a  trespass 
cannot  be  denied.     Chanvpion  v.  Vincent,  20  Tex.  811. 

§  2.  What  acts  constitute  a  trespass.  These,  with  reference  to 
chattels,  most  commonly  consist  in  the  wrongful  removal  or  willful  de- 
struction or  injury  of  the  property.  But  a  direct  injury  committed 
thi-ough  negligence  will  usually  entitle  the  person  aggrieved  to  resort 
to  this  form  of  action,  and  where  the  neghgence  is  gross,  trespass  is 
alone  appropriate.     Hardin  v.  Kennedy,  2  M'Cord,  277 ;  Johnson  v. 
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Castlemcm,  2  Dana,  377;  Oase  v.  Ma7%  2  Ohio,  169;  Percival  v. 
Hickeij,  18  Johns.  257 ;  Brennan  v.  Carpenter,  1  R.  I,  47-1 ;  Scott 
V.  Bay,  3  Md.  431 ;  Schuer  v.  Veeder,  7  Blackf .  342 ;  Strohl  v.  Levcm, 
39  Penn.  St.  177.  An  injury  to  personal  property  by  the  direct,  im- 
mediate and  willful  act  of  a  person,  constitutes  a  trespass,  notwith- 
standing the  right  to  use  such  property  in  a  particidar  way  is  a  fran- 
chise. Thus,  although  a  privilege  conferred  on  an  individual  by  the 
legislature  to  errect  and  maintain  a  dam,  bridge  or  ferry,  or  to  navi- 
gate a  particular  river  by  steam,  is  a  franchise,  yet  the  means  by  which 
the  incorporeal  right  is  enjoyed,  may  be  subjects  of  trespass.  Wilson 
V.  Smith,  10  "Wend.  324.  Where  a  mortgagee  of  personal  property 
goes  upon  the  premises  of  the  mortgagor  accompcinied  by  a  deputy  sheriff 
whom  he  has  indemnified  to  seize  the  property,  but  who  has  no  legal 
])rocess,  such  mortgagee  is  liable  in  trespass,  although  the  mortgage  was 
forfeited  and  contained  an  express  power  authorizing  him  to  take  pos- 
session. Thornton  v.  Cochran,  51  Ala.  415.  Where  the  defendant 
castrated  a  mule  belonging  to  the  plaintiff  whicli  was  annoying  and 
troublesome  to  the  defendant's  stock  and  to  the  neighborhood,  and  which 
thereupon  went  blind  ;  the  fact  that  the  mule  was  permitted  to  run  at 
large  is  no  justification  for  the  injury  done,  unless  the  vicious  habits  of 
the  mule  were  known  to  the  plaintiff.  Morris  v.  Banta,  21  Tex.  427. 
But  where  the  defendant,  without  malice,  castrated  a  vicious  stallion 
of  the  plaintiff,  which  the  latter  suffered  to  run  at  large  annoying 
the  neighborhood,  the  court  said  it  was  doubtful  whether  the  act  was 
wrongful,  but  if  wrongful,  the  plaintiff  was  entitled  to  merely  nominal 
damaires  unless  the  castration  rendered  the  animal  less  valuable.  Cus- 
tard  V.  Burdett,  15  Tex.  456. 

§  3.  What  acts  are  not  a  trespass.  A  person  who  makes  a  com- 
plaint to  a  magistrate  having  no  jurisdiction  is  not  liable  in  trespass 
for  what  is  done  under  the  warrant  which  the  magistrate  thereupon 
issues,  although  such  person  took  no  sufficient  oath.  Cooper  v.  Hard- 
ing, 7  Ad.  &  El.  (J^.  S.)  928  West  v.  Smalhoood,  3  M.  &  W.  418 ; 
Chivers  v.  Savage,  5  El.  &  Bl.  701 ;  Barker  v.  Stetson,  7  Gray,  53 ; 
Outlaw  V.  Dams,  27  111.  467.  So,  he  will  not  be  Hable  for  the  irreg- 
ular execution  of  the  process,  unless  he  directed  or  sanctioned  it  {Ah- 
hott  V.  Kimhall,  19  Vt.  551 ;  W^st  v.  Shockley,  4  Harr.  287),  and  in 
tlie  absence  of  proof,  it  will  not  be  ])resumed  that  he  did  so.  Averill 
V.  Williams,  1  Denio,  501.  He  may  lawfully  receive  and  retain 
money  paid  by  his  debtor,  which  the  officer  tells  him  has  been  legally 
collected,  notwithstanding  the  officer  on  account  of  the  irregularity  of 
the  procedure  is  compelled  to  refund  the  money.  Hyde  v.  Cooper,  26 
Yt.  55. 
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Where  a  horse  and  wagon  are  hired  to  go  to  a  certain  place  and  no 
further,  but  are  driven  beyond  that  phice,  a  person,  who  liaving  Ijeen 
invited  to  ride,  exercising  no  control  over  the  wrong-doer,  will  not  be 
liable,  although  he  knew  that  the  hirer  of  the  team  exceeded  the  right- 
ful distance.  Hubbard  v.  Hunt,  -il  Yt.  376.  A  mere  purchaser  at  an 
execution  sale  of  property  wrongfully  levied  on  is  not  a  trespasser  if  he 
neither  take  possession  nor  assume  any  dominion  or  control  over  the 
property.  James  v.  Martin^  7  Yt.  92  ;  Talmadge  v.  Scudder,  38 
Penn.  St.  51Y ;  Conkey  v.  Amis,  13  Ind.  260.  If  the  buyer  of  goods 
at  a  void  sale  sell  them  to  a  bona  fide  purchaser  without  notice,  the 
owner  cannot  maintain  trespass  for  them,  the  purchaser's  taking  not 
being  unlawful.  Parker  v.  Patrick,  5  Term  R.  175 ;  Mowrey  v. 
Walsh,  8  Cow.  238  ;  Justice  v.  Mendell,  14  B.  Monr.  12  ;  Hunter  v. 
Perry,  33  Me.  159.  But  as  the  purchaser  would  not  acquire  any  title 
to  the  property,  he  would  be  liable  to  the  owner  after  a  demand  and 
refusal  to  surrender  it.  Ely  v.  Ehle,  3  IST.  Y.  506.  The  taking  of  a 
ship  on  the  high  seas  as  a  prize  is  not  a  trespass.  Le  Caux  v.  Eden, 
Dougl.  594 ;  Lindo  v.  Rodney,  id.  613,  note  1 ;  Smart  v.  Wolfe,  3 
Term  R.  344  ;  Sivipson  v.  Nadeau,  Cam.  &  ]^or.  (N.  C.)  115  ;  Dobree 
V.  Najtier,  2  Bing.  E".  C.  782 ;  Stoughton  v.  Taylor,  2  Paine  (C.  C), 
655.  After  judgment  in  an  attachment  the  plaintiff  cannot  be  made 
liable  as  a  trespasser  to  a  stranger  to  the  proceedings.  Billings  v.  Rus- 
sell, 23  Penn.  St.  189.  The  reversal  of  the  judgment  in  an  attachment 
suit  does  not  make  either  the  party  or  the  officer  a  trespasser,  but 
simply  annuls  the  title  acquired  by  the  sale,  and  enables  the  owner  of 
the  chattel  to  recover  it  from  any  one  into  whose  possession  it  has 
come.     Reinmiller  v.  Skidmore,  7  Lans.  161. 

When  the  owner  of  goods  unlawfully  taken  and  sold  affirms  the  act, 
he  cannot  afterward  treat  it  as  a  wrong  nor  affirm  the  act  in  part  and 
disaffirm  it  in  part.  Brewer  v.  Sjmrroio,  7  B.  &  C.  310;  Lythgoe  v. 
Yer7ion,  5  H.  &  I^T.  180  ;  FuUam  v.  Stearns,  30  Yt.  443.  Although, 
if  personal  property  which  has  been  wrongfully  taken  remains  in  the 
custody  of  the  wrong-doer,  the  assent  of  the  owner  to  treat  the  matter 
as  resting  in  contract  has  relation  back  to  the  time  the  goods  were  taken, 
and  in  legal  effect  converts  it  into  a  sale  of  the  goods,  yet  when  in  an 
action  of  trespass  the  proof  fails  as  to  the  wrongful  taking,  the  j)lai]itiff 
cannot  waive  the  tort  at  the  close  of  the  case  and  recover  as  upon  a 
contract.     Ransom  v.   Wetmore,  39  Barb.  104. 

§  4.  Who  may  maintain  tlie  action.  One  who  is  in  possession  of 
goods  may  maintain  trespass  against  a  mere  wrong-doer  without  show- 
ing his  right  to  them,  possession  alone  being  sufficient  for  the  purposes 
of  the  action  with  respect  to  every  one  except  the  owner.     Harrison 
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V.  Davisj  2  Stew.  350 ;  Armory  v.  Delamirie,  1  Str.  505 ;  Potter  v. 
Washhum,  13  Yt.  558 ;  Brown  v.  TFare,  25  Me.  411 ;  Carson  v. 
Prater,  6  Cold.  565  ;  Algood  v.  Hutchins,  3  Murphy,  496 ;  Boston 
V.  iV^«^,  12  Mo.  125  ;  Brush  v.  Blanchard,  19  111.  31  ;  >&<9^^  v.  Bryson, 
T4  id.  420;  Roberts  v.  Wentworth^  5  Ciish.  192;  Limbert  v.  Fenn,  32 
Conn,  158;  Sickles  v.  Gould,  51  How.  Pr.  22.  An  action  maybe 
maintained  by  one  who  has  possession  of  goods  coupled  with  an  interest, 
although  the  absolute  property  is  in  a  third  person.  Outcalt  v.  Burling, 
1  Dutcher,  443  ;  Crofoot  v.  Bennett,  2  N.  Y.  258.  Where,  therefore, 
in  an  action  of  trespass  against  an  officer  for  attaching  machinery  and 
cloths  of  a  woolen  factory,  it  appeared  that  the  plaintiff  had  loaned  to 
the  company  money  under  an  agreement  with  them  that,  as  security 
for  this  loan,  he  should  take  charge  of  their  factory  and  run  it  until 
he  was  paid,  it  was  held  that  he  was  entitled  to  recover.  Howe  v. 
Keeler,  27  Conn.  538.  Both  the  person  who  has  the  general  property 
and  he  who  has  the  special  property  in  goods  may  maintain  an  action 
of  trespass  for  taking  and  injuring  them.  But  a  recovery  of  damages 
by  either  will  bar  the  other  of  his  right  of  action.  Luse  v.  Jones,  39 
N.  J.  707.  One,  however,  who  has  the  mere  possession  of  goods 
cannot  maintain  the  action  when  a  third  person  from  whom  the  de- 
fendant derived  his  title  is  shown  to  have  had  a  special  property  in 
them.  Hamriiond  v.  Plimpton,  30  Yt.  333.  In  case  of  the  assign- 
ment of  property  for  the  benefit  of  creditors,  the  assignees  may  main- 
tain an  action  for  its  injury  {Mitchell  v.  Hughes,  6  Bing.  689) ;  and  it 
is  the  same  where  injury  to  the  bankrupt  results  from  injury  to  the 
goods.  Drake  v.  Beckham,  11  M.  &  W.  315.  When,  however,  the 
injury  to  the  bankrupt  is  distinct  from  the  injury  to  the  goods,  the  bank- 
rupt may  maintain  an  action  for  the  former  and  the  assignees  another 
action  for  the  latter.  Rogers  v.  Spence,  12  CI.  &  Fin.  700.  If  the 
bankrupt  retain  possession  of  the  property,  an  action  for  the  wrongful 
taking  of  it  may  be  brouglit  by  him.  Brewer  v.  Dew,  11  M.  &  W. 
625. 

The  owner  of  goods  may  maintain  trespass  for  the  taking  of  them 
by  a  stranger,  although  the  former  never  had  possession  in  fact,  a 
general  property  drawing  to  it  possession.  Ward  v.  Macauley,  4 
Term  E.  489  ;  BulMey  v.  Dolheare,  7  Conn.  232.  Where  a  person 
buys  goods  by  l^ill  of  sale,  he  may  maintain  trespass  against  the  seller 
for  converting  them,  although  they  were  not  delivered.  Edwards  v. 
Edwards,  11  Yt.  587.  When  personal  property  sold  is  not  present  at 
the  time  so  as  to  be  capable  of  delivery,  and  one  without  legal  right 
takes  it  away  before  the  vendee  by  the  exercise  of  ordinary  diligence 
can  obtain  actual  possession  of  it,  an  action  of  trespass  will  lie  in 
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behalf  of  the  vendee  for  such  taking.  Parsons  v.  Dickinson,  11 
Pick.  352.  A  person  who  deHvers  goods  to  another  witli  the  right  to 
resume  possession  at  any  time,  may  maintain  an  action  of  trespass 
against  one  who  takes  them  away.  Burrows  v.  Stoddard,  3  Conn. 
431 ;  Thomas  v.  Phillips,  7  Car.  &  P.  573  ;  Gauche  v.  Mayer,  27  111. 
134 ;  Williams  v.  Lewis,  3  Day,  498  ;  Staples  v.  Smith,  48  Me.  470. 
Where,  however,  lumber  is  left  by  a  tenant  upon  the  demised  premises 
at  the  expiration  of  the  term,  he  cannot  maintain  trespass  against  a 
subsequent  purchaser  in  possession  for  taking  the  lumber  away.  Weit- 
zell  V.  Marr,  46  Penn.  St.  463. 

When  the  property  of  a  corporation  is  taken  from  one  of  its  officers 
in  the  absence  of  any  statute  authorizing  the  officer  to  sue  in  his  own 
name,  an  action  therefor  can  only  be  brought  by  the  corporation, 
Perkins  v.  Weston,  3  Cush.  549.  A  tenant  in  common  of  personal 
property  in  possession  may  maintain  tresj^ags  against  his  co-tenant  who 
takes  it  by  force  {Bailey  v.  Grimes,  27  Md.  440 ;  King  v.  PhiUi_ps, 
1  Lans.  421 ;  43  I^.  Y.  [4  Hand]  152) ;  or  destroys  it.  Redington  v. 
Chase,  44  N.  H.  36.  When  personal  property  is  held  in  common,  all 
of  the  owners  must  join  in  an  action  for  the  injuiy  of  it.  If  one  of 
the  tenants  in  common  dies  after  the  injury  is  sustained,  the  right 
of  action  survives  to  his  co-tenants.  Bucknam  v.  Brett,  35  Barb.  596 ; 
22  How.  233;  13  Abb.  119. 

Although,  where  personal  property  is  sold  upon  a  condition  which  is 
not  performed,  the  seller  may  maintain  trespass  against  a  third  person 
who  has  the  property  in  his  possession  and  refuses  to  give  it  up,  not- 
withstanding the  buyer  has  already  recovered  damages  for  the  taking 
{Hashrouck  v.  Lounsbury,  26  N.  Y.  598) ;  yet,  when  goods,  which 
have  been  sold  and  delivered  upon  condition  that  the  buyer  make  pay- 
ment within  a  specified  time,  are  attached  in  the  hands  of  the  buyer 
before  the  time  of  payment  has  arrived,  as  the  seller  has  not  the  pres- 
ent right  of  possession,  he  cannot  maintain  trespass  against  the  attaching 
creditor  of  the  buyer.  Hurd  v.  Fleming,  34  Yt.  169.  If  personal 
property  which  is  mortgaged  be  wrongfully  taken  away,  an  action  of 
trespass  therefor  may  be  brought  by  the  mortgagee,  although  the  mort- 
gage debt  is  not  due.  Foster  v.  Perkins,  42  Me.  168 ;  Brackett  v. 
Bullard,  12  Mete.  308.  When  the  parties  to  a  mortgage  of  personal 
property  agree  that  the  mortgagor  may  keep  possession  of  it,  but  that, 
if  it  is  attached  by  another  creditor  or  the  mortgagee  deems  himself 
insecure,  the  latter  shall  have  the  right  to  immediate  possession,  an 
action  of  trespass  will  lie  at  the  suit  of  the  mortgagee  for  the  removal 
of  the  property  by  an  officer  under  an  attachment  or  execution  against 
the  mortgagor.      Welch  v.  Whittemore,  25  Me.  86  ;  Farrell  v.   Bil- 
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dreth,  38  Barb.  178.  So,  where  the  agreement  between  the  mortgagor 
and  mortgagee  is  that,  upon  default  in  payment,  the  goods  shall,  on 
demand,  be  delivered  to  the  latter,  an  action  of  trespass  may  be  main- 
tained by  the  mortgagee  against  a  person  who,  after  the  time  of  pay- 
ment has  expired,  takes  the  goods  away,  although  no  demand  for  the 
property  has  previously  been  made  on  such  person.  Boisex.  Knox,  10 
Mete.  40,  And  trespass  will  lie  in  behalf  of  a  mortgagee  in  posses- 
sion against  one  who  seizes  the  goods,  notwithstanding  the  mortgage 
be  subsequently  adjudged  void  and  ordered  to  be  delivered  up  to  be 
canceled.  Perry  v.  Chcmidler,  2  Cusli.  237.  If  a  second  mortgagee 
of  goods  is  in  possession,  he  may  maintain  trespass  for  the  wrongful 
taking  of  them,  although  the  first  mortgage  has  not  been  paid.  White 
V.  Webb,  15  Conn.  302.  "When  a  mortgage  of  personal  property  is 
given  for  the  debt  of  a  third  person,  the  mortgagor  may  maintain  tres- 
pass against  a  stranger  for  its  removal,  a  mortgage  only  affecting  the 
mortgagor's  right  of  possession  as  respects  the  mortgagee  and  those 
claiming  under  him.  Cram  v.  Bailey,  10  Gray,  87 ;  Hanmer  v. 
Wilsey,  17  Wend.  91. 

Where  the  fraudulent  vendee  of  goods  sells  and  delivers  them  to  a 
hona  fide  pm'chaser,  the  owner  cannot  maintain  trespass  for  them 
{Parher  v.  Patrick,  5  Term  R.  175 ;  Ladd  v.  Blunt,  1  Mass.  402 ; 
Mowrey  v.  Walsh,  8  Cowen,  238 ;  Hunter  v.  Perry,  33  Me.  159) ; 
and  the  same  is  the  case  where  the  sale  is  made  by  an  officer  who  has 
illegally  seized  the  goods.  Wilson  v.  Barker,  4  B.  &  Ad.  614  ;  Jus- 
tice V.  Mendell,  14  B.  Monr.  12 ;  Fiero  v.  Betts,  2  Barb.  633.  The 
person  to  whom  the  goods  have  thus  come  will  however  be  answerable 
to  the  owner  after  demand  and  refusal  to  redeliver  them  {Tallman  v. 
Turch,  26  Barb.  167) ;  unless  the  owner,  upon  discovering  the  fraud, 
ratify  the  sale  either  directly  or  by  delay  in  reclaiming  the  goods.  Ash 
V.  Pu-tnam,  1  Hill,  302  ;  Woolsey  v.  Seely,  Wright,  360. 

§  5.  What  title  or  possession  required.  To  maintain  an  action  of 
trespass  for  the  wrongful  taking  of  goods,  a  person  must  have  had, 
when  the  goods  were  taken,  the  actual  or  the  constructive  possession, 
or  a  general  or  special  property  in  them  and  a  right  to  their  immediate 
possession.  Wardx.  Macauley,4:  Term  R.  489;  I'lanaganx.  Wood, 
33  Vt.  332  ;  Qlarh  v.  Carlton,  1  E".  H.  110 ;  Winshij?  v.  WeaU,  10 
Gray,  382  ;  ImZay  v.  Sage,  5  Conn.  489  ;  Putnam  v.  Wyley,  S  Johns. 
432  ;  Creps  v.  Dunham,  69  Penn.  St.  456  ;  Huine  v.  Tufts,  6  Blackf. 
136 ;  Crensha/w  v.  Moore,  10  Ga.  384 ;  Broion  v.  Thomas,  26  Miss. 
335 ;  Bell  v.  Monahan,  Dudley  (S.  C),  38 ;  Miller  v.  Kirhy,  74  III 
242.  This  rule  would  exclude  as  plaintiff,  a  person  who  had  contracted 
for  the  manufacture  of  an  article  previous  to  delivery  and  acceptance. 
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Ledhetter  v.  Blassingame,  31  Ala.  495.  In  the  absence  of  actual 
possession  neither  a  hen  on  goods  for  rent,  nor  the  levy  on  them  of 
a  distress  warrant  without  a  sale  will  enable  a  person  to  maintain  an 
action  of  trespass  de  ionis  asponatis.     Dunning  v.  Fitch,  GO  111.  51. 

If  the  owner  of  property  has  wholly  parted  with  liis  righl:  to  its 
possession,  he  cannot  maintain  trespass  for  the  unlawful  taking  of  it 
although  his  title  remain.  Newhcdl  v.  DunUtp,  11  Mc.  180;  Nash  v. 
Mosher,  19  Wend.  431 ;  Wilson  v.  Martin,  40  K.  H.  88.  This  is  the 
case  where  his  goods  have  been  j)ledged  by  him ;  a  pledgee  having  at 
common  law  an  absolute  right  to  retain  the  possession  of  the  property 
pledged  until  the  condition  of  the  pledge  has  been  fulfilled,  not  only 
against  the  pledgor  but  against  every  person  who  cannot  show  a  para- 
mount title.  Gmj  v.  Smith,  38  N.  H.  171.  See  Stiefx.  Hart,  1  N. 
Y.  20.  As  an  execution  does  not  give  the  officer  possession  of  personal 
propert}^,  but  only  a  right  to  levy  on  it,  he  cannot  before  levy  maintain 
an  action  founded  upon  an  injury  done  to  the  possession.  Clidey  v. 
Lockhart,  59  Penn.  St.  3TG.  And  an  auctioneer  who  has  possession 
of  fixtures  attached  to  the  freehold  for  the  pui-pose  of  selling  (hem, 
the  purchaser  being  bound  to  detach  and  take  them  away,  has  not  such 
a  possession  as  will  support  trespass  for  their  wrongful  removal.  Davis 
V.  Danhs,  3  Exch.  435.  A  constructive  possession  cannot  prevail 
against  an  actual  possession.  Therefore,  where  land  sold  or  leased 
remains  in  the  actual  possession  of  the  vendor  or  lessor,  no  constructive 
possession  of  the  personal  property  on  it  can  be  inferred  for  the  benefit 
of  the  vendee  or  lessee  against  such  actual  possession.  FUmnagan  v. 
Wood,  33  Yt.  332. 

Where  the  personal  property  of  a  person  is  united  by  him  to  the 
freehold  of  another  so  as  to  become  a  part  of  such  freehold,  the  owner 
of  the  property  has  no  right  to  sever  it,  and  it  cannot  be  taken  by  his 
creditors.  Goddard  v.  Bolster,  6  Me.  427 ;  Mitchell  v.  Stetson,  7 
Cush.  435.  If  a  person  willfully  mingle  his  goods  with  those  of  another 
so  that  they  cannot  be  distinguished,  the  common  law  gives  the  whole 
to  the  one  not  consenting  to  the  mixture.  Ward  v.  Eyre,  2  Bulstr. 
323 ;  Lxuptoii  v.  White,  15  Yes.  Jr.  432  ;  Hart  v.  Ten  FycTc,  2  Johns. 
Ch.  62;  Fuller  v.  Paige,  26  111.  358  ;  Bryant  v.  Ware,  30  Me.  295; 
Stephenson  v.  Little,  10  Mich.  433.  When,  however,  the  articles  so 
mingled  are  of  the  same  kind  and  equal  value,  the  injured  party  is 
only  entitled  to  what  belongs  to  him.  Beach  v.  Schmultz,  20  111.  185  ; 
Gilman  v.  Sanhorn,  36  E".  H.  311 ;  Rider  v.  Hathaway,  21  Pick. 
298  ;  Hyde  v.  Coohson,  21  Barb.  92.  When  the  owner  of  property  by 
his  conduct  causes  the  belief  that  the  property  belongs  to  another,  and 
a  third  person  in  consequence  thereof  assumes  reponsibility,  or  parte 
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with  value,  the  owner  cannot  afterward  set  up  his  title  to  the  injury  of 
such  person.  Thompson  v.  Blanchard,  -i  Comst.  303  ;  Eigney  v.  Smithy 
39  Barb.  383  ;  Hihhard  v.  Stetoart,  1  Hilton,  207.  The  mere  posses- 
sion of  goods  by  one  whose  general  and  acknowledged  business  is  not 
that  of  a  seller  of  similar  goods  will  not  vest  a  title  to  them  in  a  hona 
fide  purchaser  without  notice  as  against  the  owner ;  but  it  is  othermse 
when  the  one  intrusted  with  the  possession  has  also  the  indicia  of  the 
right  of  disposal.     Saltus  v.  Everrett,  20  Wend.  267. 

§  6.  What  title  or  possession  sufRcient.  A  person  may  have  a 
qualified  property  in  birds  which  make  their  nests  in  trees  on  his  land 
so  as  to  maintain  an  action  of  trespass  against  one  who  takes  them 
therefrom.  Bishop  of  London's  Case,  14  Hen.  8,  F.  1.  The  same  is 
the  case  as  respects  deer  in  a  park,  rabbits  in  a  warren,  or  fish  in  a  pri- 
vate pond  or  tank.  If  a  wild  animal,  having  been  reclaimed,  has  a  col- 
lar or  other  mark  placed  upon  it,  and  goes  and  returns  at  pleasure,  tres- 
pass will  lie  against  a  person  who  takes  or  injures  it.  Iladesden  v. 
Gryssel,  Cro.  Jac.  195  ;  Rigg  v.  Lonsdale,  1  H.  &  N.  923.  Although  an 
unreclaimed  swarm  of  bees  belongs  to  the  first  one  who  hives  them, 
yet  if  a  swarm  fly  from  the'  hive  of  a  person,  his  qualified  property 
continues  as  long  as  he  can  keep  them  in  sight,  and  has  power  to  fol- 
low them.  Goff  V.  I\^iUs,  15  Wend.  550.  And  if  they  are  taken  or 
destroyed  by  another,  although  on  his  land,  an  action  of  trespass  may 
be  maintained  against  him  therefor.  Merrils  v.  Goodwin,  1  Root, 
209  ;   Gillet  v.  Mason,  7  Johns.  16.     See  Yol.  1,  Animals. 

If  goods,  after  being  wrongfully  taken,  are  altered  or  improved,  they 
still  belong  to  the  owner,  and  he  may  retake  them  or  recover  their  im- 
proved value  in  an  action  for  damages,  and  the  same  may  be  done  as 
against  a  purchaser  from  the  wrong-doer.  Hiscox  v.  Greenwood,  4 
Esp.  174 ;  Silshury  v.  McCoon,  3  X.  Y.  379  ;  Snyder  v.  Vaux,  2  Eawle, 
423 ;    Wi7igate  v.  Smith,  20  Me.  287  ;    Willard  v.  Liice,  11  Mete.  493. 

The  receiptor  of  goods  attached,  who  puts  them  in  the  hands  of 
another,  may  maintain  trespass  against  a  third  person  Mdio  takes  them 
away,  the  receiptor  having  constructive  possession  of  them.  Burrows 
V.  Stoddard,  3  Conn.  160.  So  an  o^vnerof  personal  property,  who  al- 
lows another  to  use  it  without  charge,  may  maintain  trespass  if  it 
is  taken  away  by  a  third  person  while  being  so  used.  Lotan  v.  Cross, 
2  Camp.  464 ;  Long  v.  Bledsoe,  3  J.  J.  Marsh,  307  ;  Walcot  v.  Pwne- 
roy,  2  Pick.  121 ;  Orser  v.  Storms,  9  Cowen,  687 ;  Staples  v.  Smith,  48 
Me.  470.  When  goods  are  deposited  as  security  for  a  loan,  the  lender 
having  the  right  to  sell  them,  and  after  deducting  the  amount  of  the 
loan  to  pay  over  the  balance  to  the  borrower,  and  the  lender  exchanges 
the  goods  for  other  property,  the  bringing  of  an  action  by  the  borrower 
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against  a  person,  who  has  attached  such  other  property  as  belonging  to 
the  lender,  will  be  deemed  a  ratification  of  the  exchange.  Strong  v. 
Ada7ns,  30  Yt.  221. 

§  7.  Property  iu  custody  of  an  officer.  Where  personal  property 
has  been  seized  by  an  officer,  it  is  forthwith  in  the  custody  of  the  law, 
and  it  cannot  lawfully  be  meddled  with  by  any  one  {Skinner  v. 
Shiart,  39  Barb.  206) ;  and  if  the  officer  leaves  it  in  the  hands  of  the 
debtor,  the  officer  becomes  liable  to  the  creditor  for  its  loss.  Browning 
V.  Ilanford,  5  Denio,  586.  "When  the  officer  intrusts  the  goods  to  the 
care  of  a  third  person,  they  are  still  deemed  in  the  custody  of  the  offi- 
cer.    Barrett  v.  White,  3  N.  II.  210. 

An  officer  who  has  levied  upon  personal  property  may  maintain  an 
action  of  trespass  against  a  person  who  removes  it  {Lockwood  v.  Bidl,  1 
Cowen,  322) ;  notwithstanding  tJie  officer  neglected  to  sell  the  property 
pursuant  to  advertisement  {Earl  v.  Camp,  16  Wend.  562) ;  or  the  as- 
signment of  it  by  the  debtor  to  the  creditor  in  payment  of  the  judg- 
ment {Fletcher  v.  Cole,  26  Vt.  170) ;  or  the  agreement  of  the  creditor 
that  he  would  protect  the  officer  from  liability  {Huntley  v.  Bacon,  15 
Conn.  267) ;  but  not  if  the  process  under  which  the  officer  cUiims  the 
property  is  void  {Earl  v.  Camj),  16  Wend.  562) ;  nor,  if  he  has  consented 
to  its  removal  (Id.) ;  nor  if  he  has  lost  his  lien  by  abandoning  the  prop- 
erty after  its  seizure.  TaintorN.  Williams,  7  Conn.  271.  It  will,  how- 
ever, be  no  defense  that  the  execution  was  not  returned,  if  the  goods 
were  taken  from  the  officer's  possession  before  the  return  day  {Sewell 
V.  Harrington,  11  Yt.  1-11) ;  nor,  that  the  property  was  mortgaged  be- 
fore it  was  levied  on,  nor  tliat  it  belonged  to  a  third  person,  unless  the 
alleged  trespasser  connect  himself  with  the  outstanding  title ;  nor  that 
the  goods  were  exempt  from  seizure,  such  an  objection  being  only  ad- 
missible for  the  judgment  debtor.  Gihhs  v.  Chase,  10  Mass.  125.  Tres- 
pass may  be  maintained  by  an  officer  for  the  wrongful  taking  of  prop- 
erty levied  on  without  producing  the  judgment.  Smith  v.  Burtis,  6 
Johns.  197.  But  it  is  otherwise  if  the  action  be  brouglit  for  the  benefit 
of  the  execution  creditor  or  of  the  plaintiff  in  an  attachment.  Earl 
V.  Cam]?,  16  Wend.  562.  When  goods  are  in  the  hands  of  an  officer, 
wrongfully,  but  under  a  claim  of  right,  as  they  are  in  the  custody  of  the 
law,  and  the  owner  has  neither  the  actual  nor  the  constructive  possession 
of  them,  he  cannot  maintain  trespass  de  honis  asportatis  against  a 
third  person.     Hunt  v.  Pratt,  7  E.  I.  283. 

§  8.  Property  in  care  of  servant  or  agent.  If  personal  property 
is  wrongfully  taken  from  a  servant,  an  action  therefor  must  be  brought 
by  the  master.  Brownell  v.  Manchester,  1  Pick.  232.  Accordingly, 
where  the  owner  of  goods  delivered  them  to  a  cartman  to  be  carried  to  the 
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latter's  house,  and  kept  until  the  following  day,  it  was  held  that  the 
owner  of  the  goods  was  the  proper  person  to  bring  an  action  of  tres- 
pass against  a  stranger  for  taking  them  away.  Thorj)  v.  Burling^  11 
Johns.  285. 

When  goods  are  in  the  possession  of  an  agent,  the  action  may  be  brought 
either  by  the  agent  or  the  principal.  Craig  v.  Gilh'eth,  47  Me.  416 ; 
Morse  v.  Pike,  15  ^.  H.  529  ;  Thomas  v.  Snyder,  23  Penn.  St.  515  ; 
Mitchell  V.  Stetson,  7  Cush.  435.  If  the  hen  of  a  factor  is  lost  by 
pledging  the  goods  for  his  o^\m  debt,  or  allowing  them  to  be  attached, 
or  by  otherwise  parting  with  them  voluntarily,  the  owner  may  maintain 
trespass  for  their  wrongful  removal.  Holly  v.  Hungerford,  8  Pick. 
73.  If  a  person  has  possession  of  goods  for  his  own  use,  b}'  delivery  from 
the  owner,  and  such  person  delivers  them  to  another  to  take  to  a  different 
place,  the  owner  cannot  maintain  trespass  against  the  latter,  for  the 
reason  that  the  action  only  hes  for  an  injury  to  the  possession.  N^ash 
V.  Mosher,  19  Wend.  431 ;  Hurd  v.  FJeming,  34  Yt.  169  ;  Wilson  v. 
Martin,  40  I^.  H.  88.  And  it  is  the  same  when  the  property  is  deliv- 
ered by  the  owner  to  another  to  be  used  for  a  specified  time,  and  the 
latter  keeps  and  uses  it  beyond  the  time,  though  in  such  case  the 
owner  might  maintain  trespass  against  a  third  person  who  took  away  or 
used  the  property  after  the  expiration  of  the  time.  Bradley  v.  Davis, 
14  Me.  44. 

In  cases  of  bailment,  unless  the  bailee  has  the  absolute  right  to  re- 
tain possession  of  the  property  for  a  definite  time,  an  action  of  trespass 
against  a  wrong-doer  may  be  brought  either  by  the  bailor  or  the  bailee. 
Strong  v.  Adams,  30  Yt.  221 ;  Cowing  v.  Snow,  11  Mass.  415  ;  Gilson 
v.  Wood,  20  111.  37 ;  Brovmell  v.  Manchester,  1  Pick.  232  ;  Brownell 
V.  Cranley,  3  Duer,  9.  But  if  the  bailee  of  goods  be  entitled  to  their 
possession  for  a  specified  time,  he  alone  can  maintain  the  action.  j}^eff 
V.  Thompson,  8  Barb.  213  ;  Wilson  \.  Martin,  40  N.  H.  88  ;  3fug- 
gridge  v.    Eveleth,  9  Mete.  233. 

§  9.  Goods  of  deceased  person.  AYhen  personal  property  which 
belonged  to  a  person  deceased  in  his  life-time  is  tortiously  taken,  an 
action  therefor  may  be  brought  by  his  executor  or  administrator  in  his 
own  name  instead  of  his  representative  character.  Patchen  v.  Wilson, 
4  Hill,  57.  If  the  goods  were  wrongfully  seized  between  the  time  of 
the  death  of  the  testator  or  intestate,  and  the  grant  of  letters  testa- 
mentary or  of  administration,  an  action  of  trespass  therefor  may  be 
maintained  by  the  personal  representatives  without  a  previous  demand. 
Tharjpe  v.  Sta/rrwood,  5  Man.  &  G.  760 ;  Hutchins  v.  Adams,  3  Me. 
161. 

A  near  relative  of  a  deceased  person  who  was  in  the  house  of  the 
YoL.  YI.— 14 
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deceased  at  the  time  of  his  death  will  be  liable  in  trespass,  brought  by 
the  executors,  for  merely  removing  some  jewelry  of  the  deceased  from 
one  room  to  another,  even  though  done,  Ijonajide,  for  its  presei'vation. 
Kirk  V.  Gregory,  L.  E.,  1  Q.  B.  D.  55 ;  16  Eng.  R  529. 

§  10.  Taking  of  exempt  property  by  officer.  Trespass  is  the 
proper  form  of  action,  at  common  law,  for  the  seizure  of  goods  by  an 
officer,  which  are  exempt  {Davlin  v.  Stone,  4  Cush.  359  ;  Kiff  \.  Old 
Col(my,  etc.,  R.  R.  Co.,  117  Mass.  591 ;  19  Am.  Rep.  429) ;  and  the 
mere  wrongful  exercise  of  dominion  over  the  goods  by  the  officer  without 
taking  actual  possession  of,  or  removing  them,  will  make  him  a  tres- 
passer. Paxton  V.  Sleeker,  2  Penn.  St.  93  ;  Miller  v.  Baker,  1  Mete. 
27  ;  Wintringham  v.  Lafoy,  7  Cowen,  735=  Such  will  be  the  case,  not- 
withstanding the  silence  of  the  owner  of  tlie  property,  or  the  ignorance  of 
the  officer  that  it  is  exempt.  Doio  v.  Smith,  7  Yt.  465  ;  jFoss  v.  Stew- 
a/rt,  14  Me.  312 ;  Deyo  v.  Jeniiisoii,  10  Allen,  410 ;  Frost  v.  Moit,  34 
N.  Y.  253  ;  Lynd  v.  Pickett,  7  Minn.  184.  Where,  however,  certain 
of  the  effects  of  the  debtor  are  exempt  by  law  from  seizure  and  sale  on 
execution,  to  be  selected  by  him,  an  action  of  trespass  will  not  lie  against 
the  officer  for  selling  them  unless  the  debtor  notiiies  the  officer  at  the 
time  of  the  levy  or  soon  thereafter  that  he  has  made  the  selection.  Frost 
V.  Shaw,  3  Ohio  St.  270.  But  an  officer,  who  by  virtue  of  a  precept 
against  A,  sells  the  goods  of  B,  will  make  himself  liable,  although 
the  judgment  creditor  told  the  officer  that  the  property  belonged  tu  A, 
and  B  gave  no  notice  to  the  contrary.  Roberts  v.  Thomas,  6  Term  R. 
88 ;  Sanderson  v.  Baker,  2  W.  Bla.  832 ;  Samuel  v.  Puke,  3  M.  & 
W.  622  ;  Lothrop  v.  Arnold,  25  Me.  136 ;  Angell  v.  Keith,  24  Yt. 
371 ;  Rogers  v.  Weir,  34  ]^.  Y.  463.  An  exception  in  such  case  will 
arise  if  the  owner  of  the  goods  acquiesce  in  their  seizure  and  sale,  or 
permit  the  judgment  debtor  to  exercise  acts  of  ownership  over  the 
property,  without  giving  the  officer  notice  or  making  any  demand  upon 
him  for  it.  Fiero  v.  Belts,  2  Barb.  633  ;  Yose  v.  Stickney,  8  Minn. 
75.  See  Otis  v.  Sill,  8  Barb.  103.  Where  the  goods  of  a  person 
which  are  capable  of  being  identified  have  become  intermingled  with 
those  of  the  debtor  without  the  fault  of  the  owner,  an  officer,  who 
seizes  the  whole  without  inquiry  under  process  against  the  debtor,  will 
make  himself  a  trespasser  thereby.  Stickney  v.  Pavis,  16  Pick.  19. 
But  if  the  goods  are  not  distinguishable,  to  make  the  officer  liable  there 
must  have  been  a  previous  demand  and  refusal.  Shxirnway  v.  Rutter, 
8  Pick.  443  ;  Taylor  v.  Jones,  42  N.  H.  25  ;  Wellington  v.  Sedgwick, 
12  Cal.  469 ;  Yates  v.  WormweU,  60  Me.  495.  If  an  officer  seize 
personal  property  owned  by  two  tenants  in  common  under  an  execu- 
tion against  one  of  them,  and  sells  the  whole  property  instead  of  merely 
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the  interest  of  the  judgment  debtor,  he  becomes  a  trespasser  ah  initio. 
Johnson  v.  ^vcms,  7  M.  &  G.  240  ;  Melville  v.  Brown,  15  Mass.  82  ; 
Shepjpard  v.  Shelton,  34  Ala.  652 ;  Walsh  v.  Adams,  3  Denio,  125. 
And  the  same  is  the  case  when  an  officer  sells  the  entire  goods  of  a  firm 
on  an  execution  against  a  partner  for  his  individual  debt,  instead  of 
selling  the  share  of  such  partner  ( WalJcei^  \.  Fitts,  21  Pick.  191 ; 
Waddle  v.  Cool,  2  Hill,  47 ;  Moore  v.  Fennell,  52  Me.  162) ;  or  the 
whole  interest  in  personal  property  on  an  execution  against  the  mort- 
gagor. Wheeler  v.  McFarland  10  Wend.  318  ;  Frishy  v.  Langworthy, 
11  Wis.  375.  If  an  officer  attach  and  take  possession  of  property 
wliich  is  held  under  a  previous  attachment,  and  which  is  insufficient 
to  satisfy  the  claim  for  which  the  first  attachment  was  issued,  he  will 
be  liable  as  a  trespasser.  West  River  Banh  v.  Gorham,  38  Yt.  649. 
Where,  however,  the  receiptor  of  goods  attached  has  permitted  the 
goods  to  be  held  and  used  by  the  owner,  an  officer  who  has  no  notice 
of  the  prior  attachment  may  lawfully  attach  them  {Rohinson  v.  Mans- 
field, 13  Pick.  139) ;  but  not  otherwise.  Carpenter  v.  Cummings,  40 
N.  H.  158.  The  sureties  in  a  bond  of  indemnity,  given  to  the  officer 
to  procure  a  sale  on  execution  of  the  property  oi  a  third  person,  are 
trespassers.  Murray  v.  Ezell,  3  Ala.  148  ;  Wetzell  v.  Waters,  18  Mo. 
396 ;  Davis  v.  NewkirTc,  5  Denio,  92. 

§  11.  Taking  by  private  person.  When  a  person  pei-mits  personal 
property,  which  has  been  seized  under  process  irregularly  executed,  to  be 
retained  for  his  benefit  or  refuses  to  give  up  the  property^  he  will  be  liable 
although  it  was  taken  in  his  absence.  Smith  v.  Felt,  50  Barb.  612  ;  51 
N.  Y.  (6  Sick.)  842 ;  Harrison  v.  Mitchell,  13  La.  Ann.  260 ;  Levns 
V.  Johns,  34  Cal.  629  ;  Alfred  v.  Bray,  41  Mo.  484  ;  CooTc  v.  Hopper, 
23  Mich.  411.  So,  if  an  execution  has  been  satisfied  and  the  officer 
continues  to  act  under  it  by  direction  of  the  plaintiff,  they  will  both  be 
trespassers.  Yail  v.  Lewis,  4  Johns.  450  ;  Collins  v.  Waggoner,  Breese, 
51.  It  is  no  defense  that  one  acted  in  aid  of  an  officer  if  the  officer 
was  himself  a  trespasser.  Dnrling  v.  Kelly,  113  Mass.  29.  Where  an 
agent  acting  within  the  scope  of  his  authority  causes  the  wrongful 
seizure  of  personal  property,  his  principal  will  be  liable  in  trespass 
therefor.  Ja'rman  v.  Hooper,  13  L.  J.  (X.  S.)  63 ;  Mills  v.  Baicson, 
Peake's  Add.  Cas.  50. 

§  12.  Acts  done  by  military  authority.  Substantially  the  same  prin- 
ciples of  law  with  respect  to  an  interference  with  private  rights  govern  in 
these  cases  as  in  those  of  the  exercise  of  ci\nl  authority.  That  is,  acts  of 
military  officers  or  courts  within  the  scope  of  their  jurisdiction  are 
protected,  while  such  as  are  in  excess  of  their  jurisdiction  are  actionable. 
See  OJite,  p.  49,  Art.  1,  §  10.  What,  however,  may  be  done  by  a  militaiy 


108  TRESPASS, 

officer  in  the  discharge  of  his  duty  during  a  period  of  great  public  peril  will 
be  regarded  bj  the  civil  tribunals  with  indulgence,  though  it  transcend 
the  strict  limits  of  his  authority.  Clow  v.  Wright^  Brayt.  118  ;  Haw- 
ley  V.  Butler^  54  Barb.  490.     See  Martial  Law. 

§  13.  Collection  of  taxes.  When  personal  property  is  taken  for 
taxes  without  authority  of  law,  the  wrong-doer  will  be  liable  to  an 
action  of  trespass  therefor.  Cams  v.  Robertson^  9  ]^.  H.  524.  To 
justify  the  seizure  of  goods  for  taxes,  there  must  have  been  a  legal  tax 
which  the  owner  of  the  goods  was  liable  to  pay  and  a  law  authorizing 
the  issuing  of  process  to  some  person  to  collect  it,  which  process  must 
have  been  issued  to  the  j)erson  designated  by  the  statute,  who  must 
have  acted  strictly  in  conformity  therewith.  Cloutman  v.  Pihe,  7  N. 
H.  209 ;  Pearce  v.  Torrance,  2  Grant,  82 ;  Stephens  v.  Wilkins,  6 
Penn.  St.  260.  If  the  tax  warrant  be  in  proper  form,  and  issued  by 
competent  authority,  it  will  protect  the  collector  in  executing  it,  but 
not  otherwise.  Reynolds  v.  Moore,  9  Wend.  35  ;  Upton  v.  Ilolden, 
5  Mete.  360 ;  Kelly  v.  JSfoyes,  43  N".  H.  209 ;  Eames  v.  Johnson,  4 
Allen,  382 ;  Briggs  v.  Whipple,  7  Yt.  15  ;  Wise  v.  Withers,  3  Cranch, 
331 ;  Sanford  v.  Dick,  15  Conn.  447.  It  has  been  held  that  if  the 
collector  sells  goods  for  taxes  after  the  time  prescribed  by  statute,  he 
will  be  deemed  a  trespasser  ah  initio.  Pierce  v.  Benjamin,  14  Pick. 
356 ;  contra,  Factory  v.  McConihe,  7  N.  H.  309.  Where  the  collec- 
tor having  sold  more  goods  than  are  necessary  to  pay  the  tax  and 
expenses  of  sale,  proceeds  and  sells  the  balance,  he  will  not  thereby 
become  a  trespasser  ah  initio,  but  will  only  be  liable  for  the  excess. 
SeeUns  v.  Goodale,  61  Me.  400 ;  14  Am.  Rep.  568. 

§  14.  Wrongful  acts  after  lawful  taking.  In  general,  where  a 
person  at  first  proceeds  with  propriety  under  an  authority  given  by  law, 
but  afterward  commits  a  wrong  under  such  circumstances  as  lead  to 
the  belief  that  he  intended  it  from  the  beginning,  he  thereby  forfeits 
all  the  protection  which  the  law  would  otherwise  afford  him  and  is 
regarded  as  a  trespasser  for  the  whole.  Hyde  v.  Cooper,  26  Yt.  552  ; 
Bean  v.  Hvhhard,  4  Cush.  85 ;  Page  v.  Dupuy,  40  111.  506.  The 
rule  is  most  frequently  exemplified  in  the  case  of  an  officer  who,  hav- 
ing legal  process  to  execute,  abuses  and  perverts  it  to  other  purposes. 
Allen  Y.  Crofoot,  5  Wend.  506;  Ross  v.  Phllhrich,  39  Me.  29. 
Where  a  street  commissioner,  who  had  lawful  authority  to  remove  a 
building  from  the  street,  sold  portions  of  it,  it  was  held  that  he  thereby 
became  a  trespasser  ah  initio,  and  liable  for  the  value  of  the  building. 
Mussey  v.  Cummings,  34  Me.  74.  An  officer  who,  having  attached 
goods  in  a  house,  places  there  an  unsuitable  person  in  charge  of  them 
against  the  objection  of  the  occupier  of  the  house,  will  be  liable  as  a 
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trespasser  ah  initio.  Malcom  v.  Spoor,  12  Mete.  279.  And  an  officer 
has  been  held  a  trespasser  ab  initio,  when  the  person  with  whom  he 
has  deposited  goods  for  safe-keeping  uses  them  without  the  knowledge 
of  the  officer.  Briggs  v.  Gleason,  29  Yt.  78 ;  contra,  Barron  v. 
CoUeigh,  11  K.  H.  557.  When  a  person  takes  personal  property  by 
permission  of  the  owner,  he  will  be  liable  as  a  trespasser,  if  he  keeps 
or  disposes  of  the  property  after  tlie  license  has  been  revoked.  Willis 
Y.  TriLesdell,  6  Pick.  455 ;  Ockington  v.  Richey,  41  N.  H.  275.  But 
a  mere  error  or  mistake,  such  as  any  person  exercising  ordinary  care 
might  commit,  will  not  constitute  such  a  departure  from  the  line  of 
duty  as  to  make  one  a  trespasser  from  the  beginning.  Taylor  v.  Jones^ 
42  N.  H.  25. 

ARTICLE  X. 

WHO  3IAY  BE  SFED. 

Section  1,  In  general.  As  a  person  can  only  be  deprived  of  his 
property  by  his  voluntary  act  or  by  operation  of  law,  any  one  who 
meddles  therewith  without  authority  may  be  sued  therefor.  It  is  a  well- 
established  rule  that  if  one  man  wrongfully  and  by  force  takes  from 
another  man  his  goods,  or  compels  him  to  give  security  for  money,  or 
procures  the  estate  of  another  to  be  wrongfully  levied  on  or  attached, 
trespass  will  lie  against  the  wi'ong-doer.  Sprague  v.  Birchard,  1  Wis. 
457 ;  Stone  v.  Cha/tnhers,  1  Strobh.  117 ;  Biird  v.  Glarli,  3  Day,  272 ; 
Merritt  v.  Read,  5  Denio,  352;  Stetson  v.  Goldsmith,  30  Ala.  602; 
Glover  v.  Eorton,  7  Blackf .  295 ;  McNeeley  v.  Hunton,  30  Mo.  332  ; 
Woodbridge  v.  Conner,  49  Me.  353.  Trespass  will  lie  against  a  deputy 
clerk  who  wrongfully  issues  an  execution  under  which  goods  are  sold. 
Coltraine  v.  McCain,  3  Dev.  308.  Wliere  a  landlord  gave  to  an 
officer  a  warrant  of  distress  and  directed  him  to  serve  it,  and  the  officer 
made  an  illegal  lev}^  and  sale,  it  was  held  that  the  landlord  was  liable 
to  his  tenant  for  damages  caused  by  such  levy  and  sale.  Parl'erson  v. 
Wightman,  4  Strobh.  363.  A  party  will  be  liable  in  trespass  if  it  is 
shown  that  he  came  in  aid  of  the  person  who  committed  it,  although 
he  took  no  further  part  in  it.     Clarli,  v.  Bales,  15  Ark.  452. 

A  corporation  may  be  sued  in  trespass  for  taking  and  appropriating 
personal  property.  Maiind  v.  Monmouthshire  Canal  Co.,  2  Dowl. 
(IS".  S.)  113.  Where  goods  have  been  wrongfully  taken  by  a  deputy 
sheriff,  the  injured  party  may,  at  his  election,  bring  his  action  against 
the  deputy  or  the  sheriff  Walker  v.  Foxcroft,  2  Me.  270 ;  Caraphell 
V.  Phelps,  17  Mass.  244.  Trespass  will  He  against  an  infant  for 
carrying    away  goods,  though  done  by  the  command  of  his  father 
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{Scott  V.    Watson^  46  Me.   362) ;    or  for  injuring  personal  property. 
Campbell  v.  Stakes,  2  Wend.  137. 

§  2.  Joint  trespassers.  A  wrong  committed  by  a  number  of  per- 
sons is  per  se  several  in  its  character  and  only  joint  because  each  is  by 
law  made  liable  for  the  acts  of  all  done  in  furtherance  of  the  common 
design.  Ayer  v.  Ashmead,  31  Conn.  447.  The  principles  of  law 
applicable  to  joint  trespassers  have  already  ])een  considered,  ante,  p.  53, 
Art.  3,  §  2.  If  a  carriage  be  jointly  hired  by  several  persons  with  the 
understanding  that  it  shall  remain  in  the  sole  charge  of  tlie  driver,  and 
one  of  the  persons  causes  an  injury  to  the  horses  and  carriage,  the 
hirers  are  jointly  liable  for  the  damage.  0''Brien  v.  Bound,  2 
Speers,  495.  And  if  the  owner  of  a  carriage  rides  with  two  persons  to 
whom  he'  has  loaned  it,  the  three  will  be  liable  for  an  injury  done  to 
another  carriage  by  reckless  driving.  BhJiop  v.  Ehj,  9  Johns.  294. 
Where  a  horse  was  wrongfully  attached  and  the  officer,  wliile  it  Avas 
in  his  custody,  wrongfully  attached  it  a  second  time  on  a  writ  in  favor 
of  another  creditor,  it  was  held  that  the  owner  of  the  horse  miglit 
maintain  trespass  against  the  officer  and  the  second  attaching  creditor 
jointly.  Cox  v.  Ilall,  18  Yt.  191.  If  a  bond  of  indemnity  is  executed 
by  a  creditor  to  the  officer  after  a  wrongful  levy,  the  creditor  is  a  joint 
trespasser  with  the  officer  as  to  all  that  is  subsequently  done  with  the 
property.     Lovejoy  v.  Murray,  3  Wall.  1. 


ARTICLE  XI. 

DEFENSES. 

Section  1*  In  general.  The  defendant  may  set  up  in  defense  that 
he  did  not  commit  the  alleged  trespass,  or  he  may  justify  the  act 
charged  on  the  ground  that  he  had  a  right  to  the  possession  of  the 
property  and  that  the  taking  of  it  by  him  was  lawful.  Dane  v.  Gil- 
more,  49  Me.  173.  With  reference  to  the  mode  of  making  the  defense, 
it  is  sufficient  if  the  defense  be  substantially  set  out  in  the  plea.  Bur- 
dick  V.  Worrall,  4  Barb.  596.  The  general  issue  operates  as  a  denial 
of  the  right  of  property  or  possession  in  the  plaintiff  as  against  the 
defendant  at  the  time  of  the  trespass.  Fuller  v.  Rouncemlle,  29  I^. 
H.  554.  But  a  release,  or  any  matter  which,  while  it  admits  the  tak- 
ing, claims  that  it  was  lawful  under  the  circumstances,  must  be  specially 
pleaded.  Strong  v.  Hobhs,  20  Vt.  185  ;  Butterworth  v.  Soper,  13 
Johns.  443  ,  Glazer  v.  Clift,  10  Cal.  303.  The  defendant  may  show 
under  a  general  denial  that  the  taking  was  with  the  plaintiff's  consent 
Wallace  v.  Roll,  37  Iowa,  192. 
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It  is  no  defense,  where  the  goods  were  taken  by  the  deliberate  and 
voluntary  act  of  the  defendant,  that  he  did  not  intend  to  commit  a 
trespass  {Hobart  v.  Eaggett,  12  Me.  67;  Dexter  v.  Cole,  6  Wis.  319  ; 
Hamilton  v.  Sunt,  14  111.  472  ;  Amich  v.  O'Hara,  6  Blackf.  258  ; 
Johnson  v.  Stone,  40  K.  H.  97) ;  nor  that  they  were  in  the  plaintiffs 
possession  for  the  pm-pose  of  being  sold  by  him  in  violation  of  law. 
Fuller  Y.  Becm,  30  N.  H.  181 ;  Hamilton  v.  Gocling,  55  Me.  419 ; 
Arthur  v.  Flanders,  10  Gray,  107.  An  action  for  carrpng  away 
personal  property,  under  an  attacliment  against  a  third  person,  will  not 
be  barred  by  a  previous  action  brought  by  the  same  plaintiff,  which 
was  dismissed  on  the  ground  that  the  property  had  not,  at  the  com- 
mencement of  the  first  action,  been  removed.  Clarh  v.  Harrington, 
4  Yt.  69.  Where  in  an  action  for  trespasses  committed  at  two  different 
times,  the  defendant  moves  that  the  trial  proceed  as  to  one  which  is 
done,  a  verdict  for  the  plaintiff  therein  will  not  bar  a  second  action  for 
the  other  injury.  Snider  v.  Croy,  2  Johns.  227.  The  mere  return  of 
personal  property  by  one  who  has  wrongfully  taken  it,  and  its  accept- 
ance by  the  owner,  will  not  bar  an  action  of  trespass  for  the  taking, 
though  it  may  go  in  mitigation  of  damages.  So,  the  fact  that  a  per- 
son, whose  goods  are  illegally  seized,  afterward  agrees  that  they  may 
be  disposed  of,  does  not  affect  his  right  of  action  for  the  seizm-e. 
Walker  v.  Fuller,  29  Ark.  448.  A  judgment  in  replevin,  with  a 
return  of  the  property,  will  bar  an  action  of  trespass  for  the  same  goods, 
notwithstanding  the  damages  awarded  in  the  replevin  suit  have  not 
been  paid.  Karr  v.  Barstow,  24  111.  580.  So,  a  judgment  in  replevin 
against  one  of  two  joint  defendants  for  part  of  the  goods  taken  and 
carried  away,  will  bar  an  action  subsequently  brought  against  both  for 
the  same  trespass,  unless  it  appears  that  the  defendants  destroyed,  con- 
cealed or  sold  the  rest  of  the  property  so  that  it  could  not  be  replevied. 
Bennett  v.  Hood,  1  Allen,  47.  But  it  is  othei-wise  as  to  a  judgment 
in  replevin  against  the  buyer  of  personal  property  sold  by  an  officer, 
there  being  still  a  right  of  action  against  the  officer  for  the  original 
taking.     Nagle  v.  Mullison,  34  Penn.  St.  48 

§2         _ 

by  force  in  defense  of  one's  person,  habitation  or  goods  against  an 
intruder  who  manifestly  intends  or  endeavors,  by  violence  and  surprise, 
to  commit  a  known  felony  (Foster's  Cr.  L.  259) ;  and  any  other  person 
present  may  assist  the  party  assailed.  Scrihner  v.  Beach,  4  Denio, 
448 ;  State  v.  Moore,  31  Conn.  479.  Where  a  person  was  stealing  in 
the  night  and  the  owner  of  the  goods,  in  consequence  of  the  darkness, 
could  not  distingush  the  thief  and  had  reason  to  beheve  that  he  could 
not  be  apprehended,  it  was  held  that  the  owner  might  shoot  with 


§  a.  Defense  of  person  or  property.     It  is  lawful  to  repel  force 
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intent  to  disable.  McClelland  v.  Kay,  14  B.  Monr.  84.  But  the 
right  of  the  owner  of  personal  property  to  rescue  it  from  a  trespasser  is 
not  restricted  to  such  extreme  cases.  If  he  discover  a  person  wrong- 
fully carrying  oft"  his  goods  in  the  day  time,  he  may  lawfully  retake 
them,  using  all  the  force  necessary  to  effect  tliat  object.  Blades  v. 
Siggs,  10  C.  B.  Y13  ;  Baldwin  v.  Hayden,  6  Conn.  453 ;  Gyre  v. 
Culver,  47  Barb.  592. 

§  3.  Acts  done  under  lawful  process.  It  has  been  seen  ante,  p.  52, 
Art.  1,  §  14,  that  process  affords  protection  to  the  officer  acting  under  it 
when  it  is  regular  on  its  face  and  is  issued  by  a  court  having  jurisdic- 
tion of  the  subject-matter.  If  the  want  of  jurisdiction  is  only  to  the 
person  or  place,  the  officer  is  also  protected,  unless  such  want  of  juris- 
diction i^  shown  by  the  process.  Clotctman  v.  Pike,  7N.  11.  209  j  Mil- 
hurn  V.  Gilman,  11  Mo.  64;  Barnes  v.  Barber,  1  Gilm.  (111.)  401; 
McDonald  v.  W-ilMe,  13  111.  22.  An  execution  which  is  voidable  only, 
and  not  void,  will  protect  both  the  officer  and  the  party.  Wilmarth  v. 
Burt,  7  Mete.  257 ;  Batchelder  v.  Currier,  45  K.  H.  460.  Although 
satisfied  in  fact,  yet  if  the  officer  has  no  knowledge  of  its  satisfaction,  he 
will  not  be  liable  as  a  trespasser  for  proceeding  under  it.  Thrower  v. 
Yaughan,  1  Rich.  18.  So,  an  officer  will  be  protected  who,  in  good 
faith,  makes  a  levy,  after  being  told  by  the  defendant  in  the  execution 
that  the.  debt  has  been  settled  {Lamjpson  v.  Fletcher,  1  Yt.  168; 
Tinitcliell  V.  Shaw,  10  Cush.  46) ;  or  that  the  case  has  been  appealed. 
Foster  Y.Wiley,  27  Mich.  244;  15  Am.  Rep.  185.  The  authority 
implied  by  law  from  a  party  causing  process  to  be  issued,  is  to  do  only 
lawful  acts  pursuant  to  the  process,  and  he  cannot,  without  other  evi- 
dence, be  made  liable  for  the  acts  of  the  officer  in  seizing  goods  which 
do  not  belong  to  the  judgment  debtor.  !N"or  will  the  presence  of  an 
attorney  of  the  party,  and  his  directions  to  the  officer  to  seize  and  sell 
the  goods  in  the  absence  of  proof  of  special  authority,  make  such 
party  responsible.    Welsh  v.  Cochran,  63  TsT.  Y.  181 ;  20  Am.  Rep.  519. 

§  4.  Title  in  defendant.  The  defendant  may  justify  the  taking 
on  the  ground  that  he  has  a  right  to  the  property,  either  personally 
or  as  agent  of  the  owner,  or  as  an  officer  armed  with  legal  process. 
Dane  v.  Gilmore,  49  Me.  173. 

§  5.  Title  in  third  person.  It  is  not  a  defense  that  a  third  person 
is  the  owner,  unless  the  alleged  wrong-doer  connect  himself  with  such 
third  person  ( Wooley  v.  Edson,  35  Yt.  214 ;  Cook  v.  Hoioard,  13 
Johns.  276 ;  Hanmer  v.  Wilsey,  17  Wend.  91 ;  King  v.  Orser,  4 
Duer,  431) ;  no  one  but  the  owner  or  one  connecting  himself  with  the 
owner,  being  at  liberty  to  impeach  the  plaintiff's  title.  Tohy  v.  Reed, 
9  Conn.  216 ;  Dawis  v.  Young,  20  Ala.  151. 
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§  6,  Damages.  The  plaintiff  will  be  entitled  to  recover  damages 
for  all  the  injury  he  sustained  in  consequence  of  the  trespass,  notwith- 
standing an  offer  by  the  defendant  to  retimi  the  goods  wrongfully 
taken,  or  his  afterward  causing  them  to  be  seized  under  an  attachment 
or  execution  against  the  owner.  Higgins  v.  Whitney,  21  Wend.  379 
Dennison  r.  Hyde,  6  Conn,  507 ;  Rogers  v.  Fales,  5  Penn.  St.  154 
Woolley  V.  Carter,  2  Halst.  85  ;  Young  v.  Mertens,  27  Md.  114 
Hanmer  v.  WiUey,  17  Wend.  91  ;  Otis  v.  Jones,  21  Wend.  394 
Tiffany  v.  Lord,  65  I^.  Y.  (20  Sick.)  310.  If,  however,  the  defendant 
permits  judgment  to  be  taken  against  him  by  default,  the  plaintiff  will 
be  restricted  to  nominal  damages,  unless  he  shows  that  he  ought  to 
have  more.  Rose  v.  Galliq?,  33  Conn.  338.  For  the  mere  wrongful 
taking  of  personal  property,  without  fraud  or  malice,  the  measure  of 
damages  would  usually  be  the  value  of  what  was  taken  at  the  time 
of  the  taking  with  interest.  Woodham  v.  Gelston,  1  Johns.  134 
Felton  V.  Fuller,  35  N.  H.  226 ;  Coolidge  v.  Choate,  11  Mete.  79 
Engle  v.  Jones,  51  Mo.  316 ;  Ehy  v.  Schumacher,  29  Penn.  St.  40 
Farrel  v.  Colwell,  30  N.  J.  123.  Cases  might  occur  in  which  the 
owner  of  the  property  taken  would  be  entitled  to  recover  more  than 
its  value  with  interest,  and  others  in  which  the  damages  allowed  ought 
to  be  less.  8trasburger\.  Barher,  38  Md.  103;  Longfellow  v.  Quiniby, 
33  Me.  457.  Instead  of  interest,  the  value  of  the  use  during  the  time 
the  owner  of  the  ^oods  is  deprived  of  them  may  be  shown.  Warjield 
v.  Walter,  11  GiU  &  Johns.  80.  Where  the  property  has  been  re- 
stored to  the  owner  or  sold  on  an  execution  against  him,  the  measure 
of  damages  is  not  its  value,  but  the  loss  actually  sustained.  Hunt 
V.  Eashell,  24  Me.  339 ;  Felton  v.  Fuller,  35  IS".  H.  226 ;  Curtis  v. 
Ward,  20  Conn.  204 ;  Collins  v.  Perkins,  31  Vt.  624 ;  Barry  v. 
Bennett,  7  Mete.  354 ;  Ward  v.  Henry,  15  Wis.  239.  If  the  action  is 
brought  by  one  who  has  a  special  property  in  tlie  goods  against  the 
owner,  the  measure  of  damages  is  the  value  of  the  plaintiff's  i]>terest 
in  them  at  the  time  they  were  taken.  Brierly  v.  I\^endall,  17  Adol. 
&  El.  (N.  S.)  937 ;  Criner  v.  Pile,  2  Head,  398.  But  when  the 
action  is  by  the  bailee  against  a  stranger,  the  plaintiff  is  entitled  to 
recover  according  to  the  general  rule,  that  is,  the  value  o?  the  property 
and  interest.  Russell  v.  Butterfield,  21  Wend.  300.  Although  it  is 
not  proper  for  the  jury,  in  estimating  the  damages,  to  take  mto  con- 
sideration remote  or  speculative  losses  {Sims  v.  Glazener,  14  Ala.  695 ; 
Boyd  V.  Brown,  17  Pick.  453 ;  Anthony  v.  Gilbert,  4  Blackf.  348 ; 
Callaway,  etc.,  Co.  v.  Claris,  32  Mo.  305) ;  yet  it  is  otherwise  as  to 
such  future  injury  as  will  be  likely  to  result  from  the  wrongful  act. 
Dennison  v.  Hyde,  6  Conn.  507  ;  Allred  v.  Bray,  41  Mo.  484 ;  Sher- 
YoL.  YL— 15 
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ma7i  V.  Dutch,  16  111.  283 ;  Williams  v.  Ives,  25  Conn.  568.  Where 
the  wrongful  act  is  proved  to  have  been  committed  maliciously, 
wantoidj,  or  with  the  view  of  obtaining  unlawfully  and  with  a  fraudu- 
lent intent,  a  benefit  to  the  defendant  by  means  of  the  injury  to  the 
property,  or  the  trespass  was  accompanied  with  insulting  and  abusive 
language,  exemplary  damages  may  be  allowed.  Milhurn  v.  Beach, 
M  Mo.  104;  McOulloughy.  Walton,  11  M^.  492;  Treat  \.  Barber, 
Y  Conn,  274;  Wylie  v .  Smitherman,  8  Ired.  236;  Anthony  v.  Gilbert, 
4  Blackf .  348  ;  Storm  v.  Green,  51  Miss.  103 ;  Champion  v.  Vincent, 
20  Tex.  811. 

Where  a  landlord  takes  his  tenant's  corn  under  an  honest  belief  that 
he  has  a  right  to  sell  it  and  divide  the  proceeds  without  any  notice  of 
a  division  by  the  tenant,  exemplary  damages  should  not  be  given  in  an 
action  of  trespass  by  the  tenant.     Scott  v.  Bryson,  Y4  111.  420. 

A  tender  by  the  trespasser  of  the  amount  paid  by  the  owner  of  prop- 
erty wi'ongfully  taken,  to  get  it  back,  will  not  diminish  the  damages 
which  the  plaintiff  is  entitled  to  recover.  ClarJc  v.  Halloch,  16  Wend. 
607.  But  a  return  of  the  property  and  acceptance  of  it  by  the  owner 
may  be  shown  in  mitigation  of  damages  {Gibbs  v.  Chase,  10  Mass.  125 ; 
Caldwell  v.  Arnold,  8  Minn.  265) ;  or,  that  it  was  taken  from  the  tres- 
passer by  a  third  person  and  applied  to  the  owner's  use,  though  with- 
out his  consent  (  Wehle  v.  Butler,  43  How.  Pr.  5 ;  Wehle  v.  Haviland, 
id.  399) ;  or,  that  the  goods  were  not  the  property  of  the  plaintiff,  and 
that  they  went  to  the  use  of  the  owner  {^Nightingale  v.  Scannell,  18 
Cal.  315) ;  or,  that  the  property  was  attached  or  taken  in  execution^  in 
the  hands  of  the  trespasser,  upon  legal  process  issued  against  the  owner, 
and  that  they  have  been  applied  in  satisfaction  of  the  owner's  debt,  or 
otherwise  for  his  benefit.  Higgins  v.  Whitney,  24  Wend.  379  ;  Hopple 
V.  Eigbee,  3  Zab.  342 ;  Kaley  v.  Shed,  10  Mete.  317.  Where  cattle,  which 
had  been  wrongfully  driven  away,  were  taken  from  the  possession  of 
the  wrong-doer  on  writs  of  attachment  against  the  owner.,  sold,  and  the 
proceeds  applied  on  writs  of  execution  against  the  owner,  it  was  held 
that  such  wrong-doer  was  only  liable  to  damages  up  to  the  time  of  the 
attachment,  notwithstanding  the  subsequent  proceedings  of  the  officer 
might  have  been  illegal.  Montgomery  v.  Wilson,  48  Yt.  616.  Al- 
though the  owner  of  personal  property,  wrongfully  taken,  agree  with 
the  trespasser  that  if  he  will  return  it,  he  will  relinquish  all  claim  for 
damages  for  the  taking,  yet  the  owner  may  repudiate  the  agreement, 
and  if  the  wrong-doer  afterward  returns  the  property,  such  return  will 
not  discharge  his  liability.     Smith  v.  McCall,  48  Yt.  422. 

§  7.  Judgment  and  its  effect.  Although  where  an  officer  has  levied 
upon  goods  in  possession  of  the  defendant  in  the  execution,  and  it  has 
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been  afterward  taken  from  liim  by  a  third  person,  he  may  sustain  an 
action  against  such  person  upon  his  title  and  possession  under  the  exe- 
cution alone,  yet,  any  other  person,  who  claims  the  benefit  of  the  official 
acts  of  the  officer,  must  prove  the  judgment,  and  the  officer  must  do  the 
same,  when  he  asserts  a  quasi  title  by  virtue  of  the  levy  as  against  any 
other  person  than  the  judgment  debtor.  Mower  v.  Stichney,  5  Minn. 
397 ;  Lahe  v.  Billers,  1  Ld.  Kaym.  733  ;  Savage  v.  Smith,  2  W.  Bla. 
1104;  CooTc  v.  Miller,  11  111.  610;  Sexey  Y.Adkinson,  31  Cal.  346; 
mdl  V.  Stryker,  27  T^".  Y.  596. 

When  the  verdict  is  for  the  plaintiff  as  to  a  part  of  the  issue,  and  for 
the  defendant  as  to  a  part,  and  judgment  is  erroneously  entered  in  be- 
half of  the  plaintiff  on  the  entire  issue,  it  will  be  amended.  Routledge 
V.  Ahhott,  8  Ad.  &  E.  592.  Where  in  an  action  against  joint  trespass- 
ers, or  a  separate  action  against  each  for  the  same  trespass,  judgment 
having  been  rendered  for  the  plaintiff,  and  execution  issued,  one  of  the 
defendants  is  committed  to  jail,  but  afterward  released  therefrom  by 
direction  of  the  plaintiff  or  his  assignee,  the  judgment  is  thereby  dis- 
charged as  to  both  defendants.  Kasson  v.  People,  44  Barb.  347.  A 
judgment  against  several  defendants  may  be  reversed  as  to  one  or  more 
of  them,  and  affirmed  as  to  the  rest.  Yan  Slyck  v.  Snell,  6  Lans.  299. 
Interest  will  not  be  allowed  on  a  judgment  for  the  plaintiff,  in  an  action 
of  trespass,  which  is  affirmed  on  a  writ  of  error.  Gelston  v.  Hoyt,  13 
Johns.  561.  The  payment  of  a  judgment  for  the  plaintiff,  in  an  action 
for  taking  and  carrying  away  goods,  entitles  the  defendant  to  them, 
although  some  of  the  goods  were  the  property  of  the  plaintiff's  wife 
before  marriage.     Schindel  v.  Schindel,  12  Md.  108. 

ARTICLE  XII. 

TRESPASS  TO  THE   PERSON. 

Section  1.  Iii  general.  Trespass  will  be  committed  when  any  one 
who,  having  the  present  ability  to  injure,  unlawfully  attempts  to  do 
violence  to  the  person  of  another  in  a  wanton,  willful,  angry,  or  insult- 
ing manner.  Stephen  v.  Myers,  4  Car.  &  P.  349 ;  State  v.  Sims,  3 
Strobh.  137 ;  Higginbotham  v.  State,  23  Tex.  574 ;  State  v.  Malcolm,  8 
Iowa,  413 ;  Com.  v.  Ruggles,  6  Allen,  588  ;  State  v.  Vannoy,  65  K.  C. 
532.  Every  rude  or  hostile  touching  of  another,  unless  done  through 
inevitable  accident,  or  in  self-defense,  or  in  defense  of  one's  property, 
or  under  sanction  of  law,  is  a  trespass  {Griffin  v.  Coleman,  4  H.  &  IS", 
265  ;  28  L.  J.  Exch.  134 ;  Wright  v.  Court,  4  B.  &  C.  596 ;  State  v. 
Baker,  65  N.  C.  332) ;  and  when  the  offense  is  accompanied  by  cir- 


116  TRESPASS. 

cumstances  of  intimidation,  indignity,  or  insult,  it  will  be  deemed  an 
aggravated  trespass.  Ward^s  Case,  4  Clayton,  44 ;  Cole  v.  Turiier,  6 
Mod.  149 ;  Jaynes  v.  Campbell,  5  C.  &  P.  372.  In  an  action  for  an 
injury  to  the  plaintiff's  testicles  by  squeezing,  the  defense  was,  that  it 
was  done  in  play.  The  court  held,  that  if  the  parties  were  lawfully 
playing  by  mutual  assent,  and  the  act  was  no  other  than  the  plaintiff 
had  reason  to  suppose  would  happen  in  such  play,  the  defendant  was 
not  liable ;  but  that  if  the  defendant  intended  to  do  the  act,  and  the  act 
was  unlawful  and  unjustifiable  and  caused  bodily  harm,  an  action 
would  lie,  and  that  the  jury  were  to  find  the  facts  from  the  evidence. 
Fitzgeral  v.  Cawin,  110  Mass.  153.  A  person,  who  is  injured  in  con- 
sequence of  the  reckless  driving  of  another,  may  maintain  trespass 
therefor.  Rapjpelyea  v.  Hulse,  Y  Halst.  257 ;  Churchill  v.  Rosebeck, 
15  Conn.  359  ;  McLaugUin  v.  Pryor,  4  Scott  (InT.  R.),  177 ;  Strohl  v. 
Levan,  39  Penn.  St.  177.  One  who  sets  a  spring-gun  upon  his  prem- 
ises to  protect  his  fruit,  but  who  does  not  give  notice  thereof,  will  be 
liable  in  trespass  even  to  one  who  entered  the  premises  for  the  pur- 
pose of  taking  fruit  without  permission.  Hooker  v.  Miller,  37  Iowa, 
613 ;  18  Am.  Rep.  18.  When  seduction  is  attended  with  violence  to 
the  person  of  the  female,  an  action  of  trespass  will  lie.  Hubbell  v. 
Wheeler,  2  Aiken,  359 ;  Koenig  v.  Nott,  2  Hilton,  323. 

Excepting  in  the  case  of  seamen,  if  a  master  strike  his  servant  even 
moderately,  the  servant  may  maintain  an  action  against  him  therefor. 
Newman  v.  Bennett,  2  Chit.  195  ;  Matthews  v.  Terry,  10  Conn.  455. 
The  captain  of  a  vessel  will  be  liable  if  he  makes  his  authority  a  pre- 
text for  cruelty  and  oppression,  and  inflicts  unreasonable  and  immoder- 
ate chastisement  upon  the  sailors  under  his  command.  Abb.  on  Ship. 
125  ;  Brown  w  Howard,  14  Johns.  119.  And  the  same  is  the  case  as 
respects  authority  exercised  over  the  inmates  of  an  alms-house  by  the 
keeper.     State  v.  Hull,  34  Conn.  132. 

When  a  master  has  been  deprived  of  his  servant's  labor  by  an  injury 
to  the  person  of  the  latter,  an  action  therefor  may  be  brought  both  by 
the  master  and  the  servant.  Robert  Mary''s  Case,  9  Co.  205.  At  common 
law,  if  the  injury  be  to  the  person  of  the  wife,  and  the  wife  die  pen- 
dente lite,  the  action  abates.  If  the  husband  die  before  action  brought, 
or  pendente  lite,  the  action  survives  to  the  wife.  Washburn  v.  Hale,  10 
Pick.  429  ;  Mann  v.  Marsh,  35  Barb.  68.  In  several  of  the  States,  the 
common  law  rule  has  been  changed  by  statute,  and  damages  for  injury 
to  the  person  of  the  wife  are  no  longer  subject  to  the  control  of  her 
husband,  but  are  a  part  of  the  wife's  separate  property,  the  same  as  if 
she  were  afeTne  sole.  Ball  v.  Bullard,  52  Barb.  141 ;  Jeanes  v.  Davis, 
3  Penn.  L.  J.  60 ;  Whiton  v.  Chicago,  etc.,  R.  R.  Co.,  21  Wis.  305. 
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An  action  of  trespass  is  the  proper  remedy  for  false  imprisonment, 
which  consists  in  unlawfully  depriving  another  of  his  liberty,  although 
the  party  be  merely  detained  in  a  public  street,  or  be  restrained  only 
by  words.  Bird  v.  Jones,  7  Q.  B.  742 ;  Williams  v.  Ivei/,  37  Ala. 
242  ;  Bloomer  v.  State,  3  Sneed,  66  ;  Johnson  v.  Maxon,  23  Mich.  129 ; 
Burns  v.  Erlen,  40  N.  Y.  463  ;  Coupal  v.  Ward,  106  Mass.  289^  A 
person  who  keeps  the  key  of  a  room,  knowing  that  another  is  locked 
therein,  is  a  trespasser.  Bro.  Abr.,  Trespass,  pi.  133.  So  is  one  who 
maliciously  causes  an  illegal  arrest.  Clifton  v.  Grayson,  2  Stew.  412  ; 
Maker  v.  Ashmead,  30  Penn.  St.  344;  Huggins  v.  Toler,  1  Bush,  192 ; 
Cole  r.  Raddiff,  4  W.  Ya.  332  ;  Roth  v.  Smith,  41  111.  314.  And  if 
the  process  be  void  on  its  face,  or  upon  an  inspection  of  the  record,  the 
party  will  be  deemed  a  trespasser  though  he  was  actuated  by  no  mali- 
cious or  improper  motive.  Hayden  v.  Shed,  11  Mass.  500  ;  Ludding- 
ton  v.  Peck,  2  Conn.  700 ;  Reynolds  v.  Corp,  3  Caines,  267 ;  Price  v. 
Graham,  3  Jones,  545.  It  has  been  held  that  an  officer  who,  in  making 
an  arrest,  refuses  to  show  his  warrant  when  asked  to  do  so,  will  be  lia- 
ble for  assault  and  battery  and  false  imprisonment.  Frost  v.  Thomas, 
24  "Wend.  418.  If  he  treat  tlie  person  arrested  with  brutality,  it  will 
give  the  latter  a  cause  of  action.  But  resistance  on  the  part  of  the  pris- 
oner with  threats  of  violence  will  justify  the  use  of  all  the  force  neces- 
sary to  overcome  such  resistance.     Fidton  v.  Staats,  41  K.  Y.  498. 

If  the  arrest  be  made  without  process,  in  order  to  justify  the  act,  it 
must  be  shown  that  an  offense  punishable  criminally  had  been  commit- 
ted, and  that  the  defendant  had  reasonable  cause  to  suspect  the  plain- 
tiff {Hogg  V.  Ward,  3  H.  &  I^.  417 ;  Allen  v.  Wright,  8  C.  &  P.  522 ; 
Boyleston  v.  Kerr,  2  Daly,  220)  ;  or  either  that  there  was  a  breach  of  the 
peace  at  the  time,  or  had  been  one,  and  there  was  danger  of  its  renewal. 
Wooding  v.  Oxley,  9  C.  &  P,  1 ;  Grant  v.  Moser,  5  M.  &  Gr.  123 ; 
Price  Y.  Seeley,  10  CI.  &  Fin.  28.  Although  an  officer  may  lawfully 
enter  a  house  to  quell  a  breach  of  the  peace,  and  may  arrest  and  detain 
for  a  reasonable  time  any  person  engaged  in  an  affray,  or  in  committing 
an  assault  therein,  j^et  he  cannot  do  so  after  the  disturbance  has  wholly 
ceased.  1  Hale's  P.  C.  587 ;  Prell  r.  McDonald,  7  Kans.  426 ;  12 
Am.  Bep.  423.  So,  an  officer  cannot  justify  an  arrest  made  without 
warrant  when  he  arbitrarily  detains  the  prisoner  in  custody,  instead  of 
taking  him  immediately  before  a  magistrate  as  required  by  law.  Green 
V.  Kennedy,  46  Barb.  16  ;  Broclc  v.  Stinson,  108  Mass.  520 ;  11  Am. 
Rep.  390. 

In  an  action  for  an  illegal  arrest  or  detention,  it  is  sufficient  for  the 
plaintiff  in  his  declaration  to  set  forth  the  facts,  without  alleging 
that    the  act    was   malicious    and    without    probable    caugCj  or   that 


lis  TKESPASS. 

it  was  wrongful  or  contrary  to  law.  Gallimore  v.  Ammerman^  39 
Ind.  323.  If  the  defendant  seeks  to  justify  an  arrest  made  without 
process,  on  the  ground  of  suspicion,  he  must  state  in  his  plea  what 
offense  had  been  committed,  and  set  forth  the  facts  which  caused  the 
susj)icion.  Brown  v.  Chadsey,  39  Barb.  253.  Where  the  arrest  was 
made  to  preserve  the  peace,  the  plea  must  set  ouc  the  circumstances 
which  the  defendant  claims  justified  the  course  pursued  by  him. 
Wheeler  v.  Whiting,  9  C.  &  P.  262 ;  Bayiies  v.  Brewster,  1  Gale  & 
D.  669 ;  Grant  v.  Moser,  5  M.  &  G.  123. 

As  the  gist  of  an  action  for  false  imprisonment  is  the  unlawful  de- 
tention, actual  violence  need  not  be  proved,  although  the  offense  is 
charged  to  have  been  committed  with  force  and  arms.  Perry  v.  Buss, 
15  X.  II.  222.  When  the  fact  of  imprisonment  of  the  plaintiff  is  es- 
tablished, the  burden  of  justifying  it  is  on  the  defendant.  Holroyd  v. 
Doncaster,  3  Bing.  492  ;  Bassett  v.  Porter,  10  Gush.  418.  What  con- 
stitutes a  reasonable  ground  of  suspicion  justifying  an  arrest,  is  a  ques- 
tion of  law.  Hill  V.  Yates,  2  Moore,  80  ;  Burns  v.  Erhen,  40  I^.  Y. 
463.  When,  after  a  recovery  for  an  unlawful  imprisonment,  the  im- 
prisonment is  continued,  it  constitutes  a  fresh  trespass  for  which  an- 
other action  may  be  maintained.     Leland  v.  Marsh,  16  Mass.  389. 

§  2.  Who  may  be  sued.  Where  the  agent  of  a  tenant  in  common 
of  land  enters  thereon  to  remove  his  principal's  share  of  the  crops,  and 
is  forcibly  ejected  therefrom  by  the  co-tenant,  an  action  may  be  main- 
tained against  the  latter  for  an  assault  and  battery.  Com.  v.  Rigney,  4 
Allen,  316.  If  a  personal  injury  be  inflicted  on  another  by  a  servant  in 
the  execution  of  the  duties  assigned  him  by  his  master,  the  latter  is 
holden.  Greenwood  v.  Seymore,  4  Law  Times,  835.  Within  the  same 
rule,  where  a  corporation  gives  an  order  to  an  employee  to  do  an  act 
which  implies  the  use  of  personal  violence  to  others,  and  the  employee, 
in  the  execution  of  the  order,  goes  beyond  justifiable  limits  in  the  use 
of  force,  the  corporation  will  be  hable  to  an  action  of  trespass  therefor. 
Eastern  R.  R.  Co.  v.  Broom,  6  Excli.  314 ;  Goff  v.  Great  Northern 
R.  R.  Co.,  3  El.  <fe  El.  672 ;  L.  J.,  30  Q.  B.  148 ;  Passenger  R.  R.  Co.  v. 
Young,  21  Ohio,  518 ;  8  Am.  Kep.  78 ;  Chicago,  etc.,  R.  R.  Co.  v. 
McCarthy,  20  111.  385 ;  Jackson  v.  Second  Av.  R.  R.  Co.,  47  N.  Y. 
274;  7  Am.  Eep.  448;  Ramsden  v.  Boston,  etc.,  R.  R.  Co.,  104  Mass. 
117 ;  6  Am.  Kep.  200. 

§  3.  Joint  trespassers.  Kot  only  the  active  participants  in  an  as- 
sault and  battery  are  answerable  for  all  the  injury,  but  also  those  who 
are  present  encouraging  the  others.  Com.  v.  Hurley,  99  Mass.  433 ; 
FraMzY.  Lenhart,  56  Penn.  St.  365 ;  Francis  v.  Leach,  41  Vt.  675  ; 
Little  V.  Tingle,  26  Ind.  168 ;  State  v.  Rawles,  65  K  C.  334.     By- 
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stauders  may  even  incur  liability  by  not  interfering  to  prevent  threat- 
ened violence,  as  in  the  case  of  a  commander  of  a  military  company, 
who  is  liable  for  disorders  committed  by  the  soldiers  mider  liis  command, 
which  he  knew  of  and  did  nothing  to  prevent,  or  to  detect  and  punish. 
Avery  v.  Bulkly,  1  Eoot,  275.  An  action  of  trespass  may  be  main- 
tained against  a  married  woman,  or  minor,  who  aids,  abets,  or  counsels 
and  procures  an  assault  and  battery,  although  it  is  committed  when 
they  are  not  personally  present.  Sikes  v.  Johnson,  16  Mass,  389.  A 
person  Anil  not,  however,  be  liable  as  a  joint  trespasser  for  an  assault 
and  battery  committed  in  his  absence,  unless  he  did  something  directly 
causing  the  commission  of  the  offense.  Bird  v.  Lynn,  10  B.  Monr. 
422.  The  rule  under  consideration  is  ecjually  applicable  to  cases  of 
false  imprisonment ;  and  all  concerned  therein  are  liable,  although 
they  took  no  part  in  making  the  arrest,  but  supposed  that  it  and  the  im- 
prisonment were  lawful.     Grvffin  v.  Coleman,  4  H.  &  X.  265. 

AVhen  a  number  of  persons  commit  an  assault  and  battery,  the  ag- 
grieved party  may  sue  each  separately,  or  make  all  of  them  defendants 
in  a  single  action.  Sheldon  v.  Kibbe,  3  Conn.  211.  If  it  is  impossible 
to  serve  some  of  the  defendants  with  process,  the  plaintiff"  may  discon- 
tinue as  to  them,  and  proceed  to  trial  against  the  others.  McKenzie  v. 
Hackstaff,  2  E.  D.  Smith,  75.  In  an  action  against  the  wife  for  an 
assault  and  battery  committed  by  her,  the  husband  may  be  joined  as  a 
defendant,  both  being  liable.  Anderson  v.  HlllyO^  Barb.  238.  But 
if  the  injury  was  inflicted  by  them  jointly,  he  must  be  sued  alone.  Sisco 
V.  Cheeney,  Wright's  R.  9.  When  an  action  for  false  imprisonment  is 
brought  against  se^^eral,  and  a  portion  of  the  wrong  was  committed 
before  one  of  the  defendants  had  any  thing  to  do  with  the  transaction, 
that  defendant  must  either  be  acquitted,  or  the  evidence  be  restricted 
to  what  occurred  after  he  became  implicated.  Aaron  v.  Alexander,  3 
Camp.  36. 

§  1.  Motive  or  intent.  One  who  unintentionally  iirflicts  personal 
injury  upon  another  will  not  be  liable,  if  he  exercised  the  prudent  care 
and  diligence  demanded  by  the  circumstances.  Brown  v.  Kendall,  6 
Cush.  292;  Castle  v.  Buryea,  1  Abb.  Ct.  App.  327;  2  Keyes, 
169.  See  Yol.  1,  pp.  160,  337.  In  cases  of  this  nature  the  burden 
of  proof  is  on  the  person  aggrieved,  to  show  that  the  aggressor 
intended  the  consequences  of  his  act,  or  was  in  fault.  Alderson  v. 
Waistell,  1  Car.  &  K.  358.  Evidence  of  unfriendly  feeling  on  the 
part  of  the  latter  toward  the  former  would  be  admissible  to  determine 
the  character  of  the  act.  Aidger  v.  Smith,  31  111.  531 ;  Jewett  v.  Ban- 
ning, 21  1^.  Y.  27 ;  Klein  v,  Thompson,  19  Ohio  St.  569.  For  this 
purpose,  what  transpires  before  or  after  the  occurrence  charged,  as  well 
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as  the  language  used  by  the  defendant  at  the  time,  may  be  showii 
Long  V.  Chuhh,  5  C.  &  P.  55  ;  Mills  v.  Carpenter,  10  Ired.  298 ;  Devino 
V.  Rand,  38  Yt.  621 ;  Woodall  v.  McMillan,  38  Ala.  622 ;  McDougall 
V.  Maguire,  35  Cal.  274  ;  Pulver  v.  Harris,  61  Barb.  78  ;  Josselyn  v. 
McAllister,  25  Mich.  45  ;  ^^«Z;^  v.  Damon,  103  Mass.  199.  On  the 
other  hand,  the  defendant  may  prove  that  he  acted  under  justifiable 
provocation.  Dale  v.  Wood,  7  Moore,  33  ;  Perm  v.  Ward,  2  C.  M.  & 
R.  338;  Hazel  v.  Olarh,  3  Harring.  22. 

§  5.  Defense  of  persou  or  property.  A  person  may  lawfully  de- 
fend himself  against  a  wi-ongful  aggression  to  an  extent  that  shall  make 
his  defense  effective,  without  regard  to  consequences.  State  v.  Hooker, 
17  Yt.  658.  But  the  resistance  must  not  exceed  the  requirements  of 
self-]3rotection.  Moriarty  v.  Brooks,  6  C.  &  P.  684 ;  Curtis  v.  Ca.rson 
2  ]Sr.  H.  539 ;  Shorter  v.  People,  2  K.  Y.  193  ;  Com.  v.  Clark,  2  Mete' 
23  ;  Rogers  v.  Waite,  44  Me.  275  ;  State  v.  Davis,  7  Jones,  52.  If  he 
have  good  reason  to  believe  that  his  assailaut  is  about  to  do  him  great 
bodily  injury,  endangering  his  life,  he  will  be  justified  in  killing  him 
(Morris  \.  Piatt,  32  Conn.  75  ;  Taylor  v.  Clendening,  4  Kans.  524) ; 
and  this  right  to  rej)el  force  by  force  to  the  extent  of  taking  the  life  of 
the  aggressor  includes  the  defense  of  one's  habitation  or  property 
against  a  person  who  intends  by  violence  or  surprise  to  commit  a  felony 
therein.  Foster's  Cr,  L.  259.  One  is  not  obliged  to  flee  to  avoid  an 
assault  (Heady  v.  Wood,  6  Ind.  82) ;  and  he  may  pursue  and  lay  hold 
of  his  assailant  to  protect  himself  from  further  injury.  Paige  v.  Smith, 
13  Yt.  251.  The  law  of  self-defense  includes  the  protection  of  others, 
as  a  wife,  child,  or  servant,  and  even  a  stranger,  when  such  protection 
is  necessary  to  prevent  a  breach  of  the  peace.  Mellen  v.  Thompson, 
32  Yt.  407 ;  Hill  v.  Rogers,  2  Clarke,  67 ;  Ohier  v.  Mai,  1  Houston, 
449.  1^0  liability  attaches  where  a  person,  in  rightfully  defending 
himself  from  threatened  danger,  unintentionally  injures  a  third  person. 
Scott  V.  Shepherd,  2  W.  Bla.  892 ;  Morris  v.  Piatt,  35  Conn.  75. 

If  B  seizes  A  by  the  arm  and  swings  him  around  violently  and  then 
lets  him  go,  thus  throwing  him  against  C,  who  instantly  pushes  him 
away  and  against  a  hook  which  injures  him,  an  action  of  trespass  lies 
by  A  against  B.     Ricker  v.  Freeman,  50  IST.  H.  20 ;  9  Am.  Rep.  267. 

A  man  has  a  right  at  common  law  to  resist  by  force  an  unlawful  at- 
tempt to  dispossess  him  of  his  property,  real  or  personal,  or  of  property 
of  which,  though  not  the  owner,  he  has  lawful  possession,  custody  or 
control  (Gregory  v.  Hill,  8  Term  R.  299;  Alderson  v.  Waistell,  1  Car. 
&  K.  358 ;  Corey  v.  People,  45  Barb.  262 ;  Goodwin  v.  Avery,  26 
Conn.  585) ;  and  his  son  or  servant  acting  by  his  command  has  the 
same  right.     Trihhle  v.  Frame,  7  J.  J.  Marsh.  599 ;  Blades  v.  Higgs, 
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10  C.  B.  T13.  But  to  justify  an  assault  the  interference  must  be  actual, 
and  not  merely  anticipated.  McAuley  v.  State,  3  Greene  (Iowa),  435. 
If  the  owner  of  goods  is  resisted  in  the  attempt  to  take  them  from  a 
trespasser  who  is  about  to  carry  them  away,  he  may  employ  all  the 
force  necessary  to  overcome  such  resistance.  Baldioin  v.  Hayden,  6 
Conn.  453  ;  Gyre  v.  Culver,  4Y  Barb.  592.  Where  an  officer  unlaw- 
fully enters  a  house,  and  seizes  property  therein,  he  may  be  resisted. 
People  V.  Hubbard,  24  Wend.  369.  In  order  to  throw  the  shield  of 
the  law  over  an  officer,  so  as  to  make  it  improper  to  resist  him,  he  must 
not  only  be  a  legal  officer,  but  he  must  have  a  good  and  sufficient  pre- 
cept which  he  is  attempting  to  execute,  and  he  must  be  attempting  to 
execute  it  in  a  legal  way.  An  officer  may  lawfully  be  resisted  when 
the  warrant  is  insufficient  from  some  defect ;  when  it  is  not  in  the  hands 
of  a  projDer  officer ;  when  an  attempt  is  being  made  to  execute  it  out  of 
the  jurisdiction ;  when  the  wrong  person  is  taken  under  it.  State  v. 
Hooker,  IT  Yt.  658. 

If  a  person  who  is  not  an  officer,  armed  with  legal  process,  forcibly 
enters  the  premises  of  another,  he  may  be  opposed  with  force,  without 
being  first  requested  to  depart.  Tullay  v.  Reed,  1  C.  &  P.  6  ;  Pitford 
V.  Armstrong,  Wright,  94.  Where,  however,  his  entry  is  not  made 
with  violence,  he  must  be  told  to  leave  before  force  can  lawfully  be 
used  to  put  him  out,  and  such  a  degree  of  force  only  must  be  employed 
as  is  necessary  to  accompHsh  the  object.  Weaver  v.  Bush,  8  Term  R. 
78  ;  Scribner  v.  Beach,  4  Denio,  448.  A  resistance  by  the  intruder  to 
expel  him  will  constitute  an  assault  and  battery.  WJteeler  v.  Whitney, 
9  C.  &  P.  262.  On  the  other  hand,  if  wanton  injury  be  inflicted,  even 
on  a  trespasser,  he  may  maintain  an  action  therefor.  Deane  v.  Clayton, 
7  Taunt.  489.  A  person  who  enters  a  house,  office,  or  shop,  by  per- 
mission, may  be  requested  by  the  owner  to  leave  at  any  time,  and, 
upon  refusal  to  do  so,  may  be  ejected.  Timothy  v.  Simpson,  6  C.  & 
P.  500 ;  Pierce  v.  Hicks,  34  Ga.  259  ;  Woodman  v.  Howell,  45  IH. 
867 ;  State  v.  Woodward,  50  N.  H.  527.  If,  however,  an  individual 
goes  to  another's  house  with  process,  which  he  is  authorized  by  law  to 
serve,  and  the  occupier  of  the  house  attempts  to  put  him  out  before  he 
has  accomplished  his  purpose,  he  may  lawfully  resist  such  attempt. 
Hager  v.  Danforth,  20  Barb.  16.  An  innkeeper  may  lawfully  expel 
from  his  premises  a  person  who  is  creating  disturbance,  using  whatever 
force  is  necessary,  if  he  refuses  to  leave.  Howell  v.  Jackson,  6  C.  & 
P.  723;  Moriarty  v.  Brooks,  id.  684;  Webster  v.  Watts,  11  Q.  B.  311. 

So,  a  religious  society  may  eject  a  person  who  is  disturbing  public 
worship ;  the  fact  of  disturbance  and  refusal  to  depart  upon  request 
being  the  only  elements  essential  to  a  justification.  Bcdlard  v  Bond^ 
Vol.  VL— 16 
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1  Jur.  7 ;  McLain  v.  Matlock,  7  Ind.  525  ;  Wall  v.  Zee,  34  IST.  Y.  141. 
The  license  to  enter  a  place  of  public  amusement  afforded  bj  a  ticket 
may  be  revoked,  and  if  the  purchaser  of  the  ticket  persists  in  entering 
when  requested  to  leave,  he  may  be  forcibly  removed.  Wood  v.  Lead- 
Utter,  13  M.  &  W.  838  ;  McCrea  v.  Marsh,  12  Gray,  211.  A  railroad 
company  may  rightfully  exclude  from  the  train  those  who  refuse  to  pay 
their  fare,  or  to  comply  with  the  reasonable  regulations  of  the  company, 
or  may  eject  them  if  they  have  entered.  Jencks  v.  Coleman,  2  Sumner, 
221  ;  Stephen  v.  S^nith,  29  Yt.  160  ;  McClure  v.  Fhila.,  etc.,  i?.  E.  Co., 
34  Md.  532 ;  6  Am.  Kep.  345  ;  Doivns  v.  JSf.  Y.,  etc.,  E.  E.  Co.,  36 
Conn.  287;  4  Am.  Eep.  77;  Adwin  v.  N.  Y.,  etc.,  E.  E.  Co.,  60 
Barb.  590 ;  Cheney  v.  B.  &  M.  E.  E.  Co.,  11  Mete.  121.  But  a 
person  may  lawfully  repel  an  attempt  to  put  him  off  of  the  train,  when 
such  attempt  is  attempted  with  hazard  to  his  life,  although  he  be  liable 
to  expulsion.     Sanford  v.  ElgJdh  A  v.  E.  E.  Co.,  23  N.  Y.  343. 

§  6.  Acts  under  judicial  autliority  or  process.  When  a  magis- 
trate has  a  general  jurisdiction  over  the  subject-matter  of  a  complaint, 
which  charges  another  with  a  criminal  offense,  and  a  warrant  is  issued 
upon  which  the  party  charged  is  arrested,  the  person  who  made  the 
complaint  is  not  liable  as  a  trespasser,  although  the  arrest  was  without 
cause,  or  the  case  was  one  of  which  the  magistrate  had  no  power  to 
take  cognizance.  West  v.  Smallwood,  3  M.  &  "W".  418  ;  Yon  Latham 
V.  Lihhy,  38  Barb.  339 ;  Barher  v.  Eollinson,  1  C.  &  M.  330.  So,  a 
party  who  obtains  and  delivers  to  an  officer  valid  process  is  not  liable 
for  a  trespass  committed  by  the  latter  in  executing  the  process,  unless 
it  be  shown  that  the  officer  acted  under  the  party's  orders.  Adams  v. 
Freeman,  9  Johns.  117 ;  Ahhott  v.  Kimhall,  19  Yt.  551 ;  West  v.  Shoch- 
ley,  4  Harring.  287.  But  a  judgment  creditor  who  maliciously  causes 
an  execution  to  be  levied  for  a  larger  sum  than  is  due,  and  the  debtor 
to  be  arrested,  is  a  trespasser ;  and  an  action  therefor  may  be  brought 
before  the  debtor  has  been  released  from  custody  {Gilding  v.  Eyre, 
10  C.  B.  [N.  S.]  592  ;  9  W.  E.  964 ;  31  L.  J.  C.  P.  174) ;  and  a  creditor 
who,  having  a  legal  right  to  invoke  the  power  of  imprisonment  to 
enforce  the  collection  of  his  judgment,  employs  such  power  to  compel 
the  debtor  to  pay  another  claim,  will  be  deemed  a  trespasser  ah  initio. 
Stoddard  v.  Bird,  Kirby,  65 ;  Brech  v.  Blanchard,  22  X.  H.  303. 
It  is  unlawful  to  employ  criminal  process  to  extort  money,  or  even  to 
compel  the  payment  of  a  debt.  Where  a  debtor  is  enticed  by  false 
pretenses  from  the  State  in  which  he  resides  into  another  State,  in  order 
to  enable  his  creditor  to  bring  an  action  against  him,  and  on  his  arrival 
the  suit  is  brought  and  his  body  attached,  the  whole  proceeding  is  fraud- 
ulent and  void,  and  the  creditor  liable  to  damages.     Pasley  v.  Free- 
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man^  3  Term  E..  51 ;  Shaw  v.  Sjyooner^  9  N.  H.  197;  Hilly.  Goodrich^ 
32  Conn.  588 ;  1  Wait's  Pr.  662. 

Although  when  a  magistrate,  who  has  jm*isdiction,  issues  a  warrant, 
or  renders  a  judgment,  under  which  a  person  is  arrested  and  imprisoned, 
he  cannot  be  made  answerable  in  a  civil  action  therefor,  yet,  the  absence 
of  jurisdiction  will  be  fatal  to  any  defense  which  rests  on  the  assump- 
tion that  he  acted  in  a  judicial  capacity ;  and  not  only  he,  but  all  who 
advised  or  acted  with  him,  or  executed  his  process,  will  be  trespassers. 
Yates  V.  Lansing^  9  Johns.  395  ;  Burnham  v.  Stevens,  33  N".  H.  247 ; 
Wills  \.  W/iittier,  4:5  Me.  544;  Von  Kettler  v.  Johnson,  511\\.  10^. 
If  his  jurisdiction  be  limited  as  to  locality,  it  must  appear  on  the  face  of 
the  proceedings  that  they  were  had  in  such  locality.  King  v.  Chil/ver- 
SGoton,  8  Term  R.  178.  A  magistrate  may  become  a  trespasser  by  erro- 
neously issuing  an  execution,  or  a  commitment,  under  which  a  party  is 
arrested  and  imprisoned.  Sullivan  v.  Jones,  2  Gray,  570  ;  Doggett  y. 
Cook,  11  Cush.  262  ;  Za  Roe  v.  Roeser,  8  Mich.  537. 

§  7.  Wliat  process  is,  or  is  not,  a  protection.  As  a  general  rule, 
all  that  is  required  in  process  to  afford  protection  to  the  officer  who 
serves  it,  is  that  it  be  regular  on  its  face,  and  be  issued  by  a  court  or 
magistrate  having  jurisdiction.  Wooster  v.  Parsons,  Kirby,  110  ;  Sara- 
acool  V,  Boiighton,  5  Wend.  170  ;  McMahan  v.  Green,  34  Yt.  69 ; 
Gorton  V.  Frizzell,  20  111.  291  ;  Cameron  v.  Lightfoot,  2  W.  Bla.  1190  ; 
£elk  V.  Broadhent,  3  Term  P.  185  ;  Nason  v.  Sewall,  Brayt,  119. 
It  is  sufficient  for  the  officer's  jjrotection,  that  the  process,  though  not 
authorized  by  the  circumstances  of  the  case,  would  have  been  author- 
ized under  other  circumstances.  Hill  v.  Bateman,  2  Strange,  710  ; 
Warner  v.  Shed,  10  Johns.  138.  In  an  action  of  trespass  for  malicious 
arrest  and  imprisonment,  it  is  a  defense  that  the  alleged  wrong  was 
committed  by  an  officer  in  the  course  of  legal  proceedings,  upon  a  sworn 
complaint  charging  that  a  crime  had  been  committed,  and  that  no  more 
force  was  employed  than  was  necessary.  Rhodes  Y.King,  52  Ala.  272. 
Trespass  will  not  lie  for  an  act  done  under  a  legal  process,  legally 
issued  by  a  court,  or  by  an  officer  of  competent  jurisdiction.  Blalock 
V.  Randall,  76  111.  224.  Case  only  will  lie  and  that  on  the  ground  of 
malice  and  want  of  probable  cause.  Id.  When  an  executioii  requires 
the  officer,  if  there  be  no  property  subject  to  levy,  to  arrest  the  debtor, 
the  officer  will  be  protected  in  making  the  arrest,  notwithstanding  he 
is  shown  by  the  debtor  a  discharge  under  the  insolvent  law.  Wihnarth 
V.  Burt,  7  Mete.  257.  An  officer  will  be  justified  in  arresting  a  privi- 
leged person,  when  the  privilege  is  personal,  the  process  regular  on  its 
face,  and  no  want  of  jurisdiction  apparent.  Wood  v.  Kinsman,  5  Yt. 
588 ;  State  v.  Hamilton,  9  Mo.  794;   Com.  v.  Kennard,  8  Pick.  133  ; 
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Carle  v.  Delesdernier,  13  Me.  363.  But  it  is  otherwise  when  the  privi 
lege  is  general.  Parsons  v.  Lloyd^  3  Wils.  341 ;  Oreen  v.  Morse,  5 
Me.  291 ;  Mallory  v.  Merritt,  17  Conn.  178.  A  jailer  whose  duty  it 
is  to  receive  and  confine  persons  delivered  to  him  on  a  regular  warrant 
of  commitment,  will  not  be  liable  although  the  original  arrest  was 
tortious.  Oliet  v.  Bessey,  T.  Jones,  214 ;  Smith  v.  Shaw,  12  Johns. 
257.  Although  an  officer,  who  has  arrested  the  wrong  person,  in  con- 
sequence of  false  information  given  by  such  person,  will  not  be  liable, 
yet  he  will  not  be  justified  in  detaining  such  person  after  he  has  been 
notified  that  he  is  not  the  party  named  in  the  warrant.  Dames  v. 
Jenkins,  11  M.  &  W.  755  ;  Dunston  v,  Paterson,  2  C.  B.  (N.  S.) 
495.  So,  if  an  officer  arrest  the  defendant  in  an  execution  after  receiv- 
ing notice  from  the  plaintiff  or  his  attorney,  that  the  action  has  been 
withdrawn,  it  will  constitute  false  imprisonment.  Dutcher  v.  Hinder, 
28  L.  J.  Exch.  28  ;    Withers  v.  Parker,  4  H.  &  K.  524. 

An  officer  may  become  a  trespasser  by  some  omission  or  misconduct 
subsec[uent  to  making  an  arrest,  while  those  who  aided  him  in  the  latter, 
by  his  command,  will  be  excused.  If,  however,  with  knowledge  that 
he  was  about  to  do  an  illegal  act,  they  assisted  him  therein,  though  by 
his  command,  they  will  be  trespassers.  Hooker  y.  Smith,  19  Yt.  151. 
Where  an  officer,  after  making  a  legal  arrest,  detains  the  defendant  subse- 
quent to  the  determination  of  the  ^proceedings,  under  an  order  which  the 
court  had  not  authority  to  make,  it  will  be  presumed  that  the  officer  knew 
of  such  want  of  authority,  and  he  will  bediable.  Watson  v.  Bodell,  14 
M.  &  W.  57. 

§  8.  Damages.  In  the  assessment  of  damages  for  an  assault  and 
battery,  the  jury  are  not  restricted  to  any  precise  rule ;  but,  having 
regard  to  the  facts  and  circumstances  of  the  case,  they  may  allow  for  all 
the  loss  and  injury  sustained.  Gregory  v.  Cotterell,  5  EL  &  Bl.  571 ; 
Wadsworth  v.  Treat,  43  Me.  163  ;  Cox  v.  Vanderkleed,  21  Ind.  164. 
This  may  be  not  only  for  the  physical  pain  endured,  but,  also,  for  the 
plaintifl['s  mental  suffering.  Stockton  v.  Prey,  4  Gill.  406  ;  Smith  v. 
Ove7''by,  30  Ga.  241 ;  Holyoke  v.  Gram^d  Trunk  R.  P.,  48  N.  H.  541  ; 
Penn.,  etc..  Canal  Co.  v.  Graham,  63  Penn.  St.  290;  3  Am.  Rep. 
549 ;  Matteson  v.  N.  Y.  Cent.  P.  P.  Co.,  62  Barb.  264 ;  Smith  v. 
Holcornih,  99  Mass.  552.  Deliberately  spitting  in  the  face  of  another, 
as  in  a  public  court  room,  entitles  the  injured  party  to  punitive  dam 
ages.  Alcorn  v.  Mitchell,  63  111.  553.  The  amount  of  a  physician's 
bill,  and  the  expenses  of  litigation,  including  counsel  fees,  may  be  taken 
into  consideration.  Moore  v.  Adam,  2  Chit.  198 ;  C Leary  v.  Powan^ 
31  Mo.  117 ;  Klein  v.  Thom;pson,  19  Ohio  St.  569 ;  New  Orleans, 
etc.,  P.  P.   Co.  V.  Alhritton,  38  Miss.  242  ;  Noyes  v.  Ward,  19  Conn. 


TRESPASS.  125 

250.  So,  likewise,  tlie  plaintiff  will  be  entitled  to  recover  for  the 
necessary  consequences  of  the  injury,  althongli  such  consequences  do 
not  result  until  after  the  commencement  of  the  action.  Hodsoll  v. 
Stallebrass,  11  Ad.  &  E.  301 ;  Johnscm  v.  Perry ^  2  Humph.  569 ; 
Birchard  v.  Booth,  -1  "Wis.  67.  The  natural  consequences  of  the 
assault  may  be  proved,  without  an  averment  in  the  declaration  that 
any  special  or  particular  consequences  resulted  from  the  wrongful  act. 
Huxley  V.  Berg,  1  Stark.  98 ;  Avery  v.  Bay,  1  Mass.  12 ;  Bodges 
V.  Nance,  1  Swan,  57.  But  consequences  which  are  purely  speculative 
are  not  admissible  in  evidence,  even  when  averred  as  special  damage. 
Ba/mes  v.  Martin,  15  "Wis.  210  ;  Broion  v.  Cummfhings,  17  Allen,  507 ; 
Hooper  v.  Haskell,  56  Me.  251. 

If  the  attack  was  wanton  and  unprovoked,  exemplary  damages  may 
be  given.  Camsee  v.  Anders,  4  Dev.  &  Batt.  216 ;  MeNamara  v. 
King,  2  Gilm.  132  ;  Slater  v.  Sherman,  5  Bush,  206  ;  Pike  v.  Billing, 
48  Me.  539  ;  Lane  v.  Wilcox,  55  Barb.  615 ;  Farwell  v.  Warren,  51 
111.  467 ;  Hunter  v.  Bande,  1  Mo.  App.  484.  To  constitute  legal 
malice,  the  defendant  need  not  have  entertained  ill  will  toward  the 
plaintiff ;  but  malice  may  be  inferred  from  an  intention  to  tease  or 
annoy.  Etcliberry  v.  Levielle,  2  Hilton,  40.  JSTotwithstanding  the 
defendant  has  been  contacted  and  fined,  in  a  criminal  prosecution,  the 
plaintiff  may  still  recover  exemplary  damages  in  a  civil  action.  Phillips 
V.  Kelly,  29  Ala.  628 ;  Corwin  v.  Walton,  18  Mo.  71 ;  Cook  v.  Ellis, 
6  Hill,  466 ;  Bolerts  v.  Mason,  10  Ohio  St.  277 ;  Jefferson  v.  Adams, 
4  Harring.  321;  Wilsooi  v.  Middleton,  2  Cal.  54;  Wolff  x.  Cohen,  8 
Bich.  144  ;  contra  :  Builer  v.  Mercer,  14.  Ind.  479 ;  Yol.  1,  p.  346 ; 
Yol.  2,  p.  468.  It  is  competent  for  the  plaintiff  to  prove  that  the 
defendant  is  a  person  of  large  means.  Gore  v.  Chadwick,  6  Dana, 
477 ;  Pendleto7i  v.  Davis,  1  Jones,  98 ;  Jarvis  v.  Manlove,  5  Harring. 
452 

Although,  at  common- law,  the  husband  has  no  title  to  damages  for 
an  injury  to  the  person  of  his  wife,  yet  when  such  damages  are  collected 
on  a  judgment,  they  belong  to  him.  WashhurnY.  Hale,  10  Pick.  429. 
Under  a  statute  giving  to  the  Avife  the  i-ight  to,  and  control  over,  her 
property,  and  permitting  her  to  maintain  an  action  in  her  own  name 
for  an  injury  to  her  person,  damages  for  assault  and  battery  on  her  are 
a  part  of  her  separate  estate,  and  in  respect  to  them  she  is  as  a  feme 
sole.  Mann  v.  Marsh,  35  Barb.  OS.  When  an  assault  and  battery  is 
committed  by  the  wife,  damages  therefor  may  be  collected  out  of  the 
property  of  both  husband  and  wife.  Flcmagan  v.  Tinen,  53  Barb. 
587;  37  How.  130.  When  the  loss  of  service  is  the  meritorious  cause 
of  action,  as  in  case  of  an  assault  on  a  child  or  servant,  the  plaintiff  can 
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only  recover  for  the  actual  loss,  which  will  include  the  expenses,  if  any, 
incurred  in  consequence  of  the  illness  of  the  party  injured.  Edmonds 
son  V.  Machell,  2  Term  E.  4 ;  Whitney  v.  Hitchcock,  4  Denio,  461 ; 
contra:  Klinyman  Y.Holmes,  54  Mo.  304. 

Circumstances  in  excuse  which  fall  short  of  a  justification  are  admis- 
sible in  mitigation  of  damages,  but  not  such  as  constitute  a  perfect 
defense.     Linford  v.  Lake,  3  H.  &  :N".  276  ;   Watson  v.  Christie,  2  B. 
&  P.  224.     Highly  provoking  language  on  the  part  of  the  plaintiff, 
immediately  previous  to  an  assault  and  battery,  may  be  proved  by  the 
defendant  in  mitigation  of  damages.    Stephens  v.  Myers,  4  C.  &  P.  349  ; 
Cushman  v.  Ryan,  1  Story,   91 ;    Shorter  v.  People,  2  K.  Y.  193 ; 
Thompson  v.  Murmna,  21  Iowa,  65  ;  Donnelly  v.  Harris,  41  111.  126  ; 
Murray  v.  Boyne,  42  Mo.  472 ;  Wilson  v.  Young,  31  Wis.  574 ;  Pren- 
tiss V.  Shaw,  56  Me.  427.     Where,  therefore,  the  plaintiff  proved  pre- 
vious threats  made  by  the  defendant,  it  was  held  that  the  latter,  to  rebut 
the  claim  of  the  plaintiff  that  the  defendant  was  actuated  by  premedi- 
tated malice,  might  show  that  just  previous  to  the  assault  the  plaintiff 
accused  him  of  theft,  and  his  reply.    Bartram  v.  Stone,  31  Conn.  159. 
So,  it  is  competent  for  the  defendant  to  prove,  in  mitigation  of  damages, 
that  the  plaintiff  wrote  and  pubHshed  a  libel  concerning  him.     Fraser 
V,  Berkeley,  7  C.  &  P.  621.     And  the  same  is  the  case,  as  to  abusive  lan- 
o-uao-e  or  acts  of  the  plaintiff  previous  to  the  assault,  which  were  a  part  of 
a  series  of  provocations  continued  down  to  the  time  of  the  renconter 
{Stetlar  v.  JVelUs,  60  Barb.  524 ;  42  How.  163)  but  not  misconduct  of 
the  plaintiff  wholly  disconnected  with  the  act  charged.     Avery  v. 
Pay,  1  Mass.  12 ;  Mattheios  v.  Terry,  10  Conn.  455  ;  Dole  v.  Erskine, 
37  N.  H.  316  ;  Schlosser  v.  Eox,  14  Ind.  365  ;  Thrall  v.  Knapp,  17 
Iowa,  468.     Declarations  of  the  plaintiff,  relative  to  the  defendant, 
are  not  admissible  in  mitigation  of  damages,  unless  they  are  shown  to 
have  been   communicated  to  the  defendant   immediately  before  the 
assault.    Chambers  v.  Porter,  5  Cold.  (Tenn.)  273 ;  Gaither  v.  Blowers, 
11  Md.  536 ;  Castner  v.  Sliker,  33  N.  J.  95.     Where  it  is  proved  that 
the  defendant  prevented  the  interference  of  a  third  person,  evidence 
of  the  declarations  of  such  third  person  at  the  time,  tending  to  show 
that  he  was  about  to  join  in  the  fight,  is  admissible  in  mitigation  of 
damages.      Watkins  v.  Gaston,  17  Ala.  664. 

Palse  imprisonment,  though  committed  without  any  wrongful  inten- 
tion, will  entitle  the  party  aggrieved  to  damages  for  whatever  injury  he 
has  sustained,  whether  from  loss- of  time,  suffering  in  mind  or  body,  or 
expense  incurred  in  obtaining  his  discharge.  Josselyn  v.  McAllister, 
22  Mich.  300  ;  Parsons  v.  Harper,  16  Gratt.  64 ;  Mason  v.  Barker,  1 
Car.  &  K.  100  ;  Bonesteel  v.  Bonesteel,  30  Wis.  511.     But  exemplary 
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damages  can  only  be  recovered  in  case  the  act  was  committed  witli 
malice  {McCall  v.  McDowell,  1  Abb.  [U.  S.]  212 ;  Reuch  v.  McGregor, 
32  N.  J.  TO) ;  or  insult  {Fellows  v.  Goodman,  40  Mo.  62 ;  Bauer  v. 
Clay,  8  Kan.  580)  j  or  was  followed  by  a  false  charge  against  the  plain- 
tiff of  crime.  Y^irwiclc  v.  Foulkes,  12  M.  &  W.  507.  When  the  plain- 
tiff, before  bringing  the  action,  himself  fixes  the  measure  of  his  dam- 
ages, by  accepting  a  given  sum  in  full  satisfaction,  a  verdict  for  a  much 
larger  amount  will  be  set  aside  as  excessive.  Price  v.  Severn^  7  Bing. 
316. 

§  9.  Judgment.  In  an  action  for  an  assault  and  battery  against  several, 
as  each  defendant  is  liable  for  the  whole  injury,  the  damages  cannot  be 
severed,  notwithstanding  it  be  proved  that  the  principal  violence  was 
committed  by  one  of  them.  Brown  v.  Allen,  4  Esp.  158 ;  Walker  v. 
WoolcoU,  8  Car.  c%  P.  352 ;  Carney  v.  Reed,  11  Ind.  417.  If  a  verdict  be 
rendered  against  one  for  a  certain  amount  of  damages,  and  against  the 
others  for  a  less  amount,  the  plaintiff  may  discontinue  as  to  the  latter, 
and  take  judgment  against  the  former  {Turner  v.  McCarthy,  4  E.  D. 
Smith,  247) ;  or,  he  may  demand  judgment  against  all  for  the  largest 
sum  named  in  the  verdict.  Sabin  v.  Long,  1  Wils.  30  ;  Cunningham. 
V.  Dyer,  2  Monr.  50 ;  Halsey  v.  Woodruff,  9  Pick.  555 ;  Beal  v.  Finch, 
11  N.  Y.  128. 

A  judgment  which  determines  the  question  of  possession  between 
the  same  parties  in  another  matter,  relative  to  the  same  transaction,  is 
conclusive  as  to  which  of  them  was  entitled  to  possession  at  the  time  of 
an  alleged  assault  and  battery.  Bell  v.  Raymond,  18  Conn.  91.  Al- 
though a  judgment,  upon  a  trial  of  the  merits  between  the  same  parties 
relative  to  an  alleged  trespass,  until  reversed,  constitutes  a  defense  to  a 
second  action  brought  for  the  same  cause,  yet  a  judgment  against  sev- 
eral for  a  joint  trespass  will  not  bar  an  action  against  one  of  them  for  a 
several  trespass.     Davis  v.  Caswell,  50  Me.  294. 
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CHAPTER  C  XXVIII. 

TKOVER. 
AKTICLE  L 

OF  TROVER  IN   GENERAL. 

Section  1.  Definition  and  nature.  Trover  is  a  special  action  on 
the  case,  in  tavor  of  any  person  who  has  a  general  or  a  special  property 
in  goods,  against  any  person  who  wrongfully  withholds  them  from  his 
possession.  It  lies  for  the  conversion  or  detention  of  any  species  of  per- 
sonal property,  animate  or  inanimate,  and,  in  very  many  instances,  is  a 
concm-rent  remed}^  with  trespass  and  case.  Indeed,  in  all  instances 
where  goods  ?lyq  forcibly  taken  and  converted,  trover  as  well  as  trespass 
is  a  proper  remedy.  Thus,  if  A  forcibly  takes  B's  horse  and  converts 
it  to  his  own  use,  B  may  bring  either  trespass  or  trover  thereon  ;  but 
if  A  takes  the  horse  and  delivers  it  to  C,  who  converts  it,  B  can  only 
maintain  trover  against  C,  because  he  did  not  forcibly  take  the  liorse 
from  B.  So,  too,  if  A  forcibly  takes  B's  goods,  and  removes  them  to 
another  place,  but  does  not  afterward  exercise  or  claim  to  exercise  any 
control  or  dominion  over  them,  he  is  liable  to  B  in  trespass  for  his 
wrongful  intermeddling  with  the  goods,  but  trover  will  not  lie  against 
him  because  he  has  not  converted  them  to  his  own  nse  or  assented  to 
their  conversion  by  another.  Fcdh  v.  Fletcher,  ISC.  B.  (X.  S.)  -iOS ; 
34  L.  J.  C.  P.  146.  Indeed,  the  real  distinction  between  trespass  and 
trover  was  well  illustrated  in  the  old  case  of  Bushel  v.  Miller,  1  Str. 
128.  In  that  case  there  was  a  hut  upon  the  custom  house  quay,  in 
which  certain  parties  ware  permitted  to  put  parcels,  if  the  vessel  npon 
which  they  were  to  be  sent  was  not  ready  to  receive  them.  The  parties 
having  the  privilege  of  putting  parcels  in  this  hut,  each  had  a  special  cup- 
board or  box  for  that  purpose,  and  the  defendant  had  one.  The  plain- 
tiff put  goods  into  the  hut  in  such  a  way  that  the  defendant  could  not 
get  at  his  chest  without  removing  them.  The  defendant  did  remove 
the  goods  about  a  yard  toward  the  door  and  left  them  there,  and  they 
were  lost.  In  an  action  of  trover  for  the  same,  the  court  held  that  no 
recovery  conld  be  had,  be«iuse  the  defendant  did  not  exercise,  or  claim 
to  exercise,  an}?-  dominion  or  control  over  the  goods,  Rolfe,  B.,  in  a  lead- 
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ing  case  upon  tliis  topic,  said  :  "  Suppose  I,  seeing  a  horse  in  a  ploughed 
field,  thought  it  had  strayed,  and  under  that  impression  led  it  back  to 
pasture,  it  is  clear  that  an  action  of  trespass  would  lie  against  me,  but 
would  any  man  say  that  this  amounted  to  a  conversion  of  the  property 
to  my  own  use  ?  "  Tims  it  will  be  seen  that  the  distinction  between 
trespass  and  trover  consists  in  the  fact  whether  there  has  been  a  con- 
version of  the  property,  and  tliat  in  all  cases  where  property  has  been 
wrongfully  taken  and  converted  by  the  wrong-doer,  the  remedies  are 
concurrent ;  but  that,  when  there  has  been  simply  a  wrongful  taking 
and  no  conversion,  trespass  alone  will  lie  for  the  injury,  and  that,  where 
the  taking  was  lawful,  but  was  followed  by  a  ^vrongf ul  conversion, 
trover  is  the  only  remedy. 

§  2.  When  the  action  will  lie.  Trover  is  a  proper  remedy  when- 
ever a  person  has  goods  or  property  in  his  possession  belonging  to 
another,  which  he  wrongfully  detains  from  such  owner's  possession,  or 
from  the  possession  of  a  person  who  is  entitled  thereto.  Hoffman  v. 
Carow,  22  Wend.  285 ;  Pettes  v.  Marsh,  15  Yt.  454 ;  Caldwell  v. 
Cowan,  9  Terg.  (Tenn.)  262 ;  Belts  v.  Mouser,  Wright  (Ohio),  7M ; 
Knafp  V.  Winchester,  11  Vt.  351 ;  Fairhanhs  v.  Phelps,  2^  Pick. 
535 ;  Matthews  v.  Earsell,  1  E.  D.  Smith  (:S'.  Y.),  393 ;  Freeman  v. 
Underwood,  QQ  Me.  229 ;  Clark  v.  Malloney,  3  Harr.  (Del.)  68.  A 
wrongful  conversion  is  the  gist  of  the  action  ( Waring  v.  Penn. 
R.  E.  Co.,  76  Penn.  St.  491) ;  and  whenever  that  can  be  established, 
and  the  plaintiff  maintains  his  right  to  the  immediate  possession 
of  the  property,  the  action  will  lie.  Abercromhie  v.  Bradford,  16 
Ala.  560 ;  Landon  v.  Emmons,  97  Mass.  37 ;  Lamh  v.  Clark, 
30  Yt.  347;  Cook  v.  Patterson,  35  Ala.  102;  Fulton  v.  Fulton, 
48  Barb.  581 ;  Burke  v.  Savage,  13  Allen,  408.  In  all  cases,  it 
may  be  said,  that  trover  will  lie  when  property  has  been  converted  by 
another,  wrongfully,  and  against  the  right  of  the  plaintiff;  and  it 
is  a  matter  of  no  consequence  so  far  as  the  rights  of  the  plain- 
tiff are  concerned,  whether  the  defendant  acted  in  good  faith,  under  a 
supposition  that  he  was  the  owner  of  the  property,  and  that  he  had 
a  right  to  convert  it,  or  not.  If,  in  j^oint  of  fact,  he  had  no  such 
right,  as  against  the  iMdntiff,  he  is  amenable  in  this  fonn  of  action 
for  the  damages.  Honesty  of  purpose  is  no  defense  %o  the  action. 
The  fact  that  the  defendant  purchased  the  property  under  an  honest 
belief  that  his  vendor  had  a  good  title  thereto,  is  of  no  avail,  if,  in  fact, 
the  title  was  in  the  plaintiff.  Morrill  v.  Moulton,  40  Yt.  242  ;  Flan- 
ders V.  Colby,  18  N.  H.  34 ;  Tollman  v.  Turck,  26  Barb.  167;  Garrard 
V.  Pittsburgh,  etc.,R.  R.  Co.,  29  Penn.  St.  154;  Crocker  v.  Gidlifer, 
44  Me.  471.  The  rule  is,  that  trover  may  be  maintained  against  one 
Yol.  YL— 17 


130  TROVER. 

who  converts  anotlier's  property,  althougli  he  came  into  the  possession 
lawfully,  and  believed  it  to  be  his  own  {2forrill  v.  21ouliori,  40  Vt. 
242) ;  and  this  is  so,  even  though  he  shared  the  property,  or  its  proceeds, 
with  a  third  person  under  that  understanding.  Johnson  v.  Powers^  40 
Yt.  611.  Kor  will  the  fact  that  the  property  was  taken  by  mistake, 
operate  to  shield  the  defendant  from  liability.  PIdH  v.  Tattle,  23 
Conn.  233,  Thus,  in  Hobart  v.  Hackett,  12  Me.  G7,  the  plaintiff  sold 
the  defendant  an  ox  on  his  (the  plaintiff's)  premises,  and  the  defendant 
drove  away  the  wrong  ox  through  mistake.  The  court  held  that  he 
was  liable  for  the  damages,  and  could  not  shield  himself  from  liability 
■upon  the  ground  of  an  innocent  mistake.  See,  also,  Caldwell  v.  Far- 
rell,  28  111.  438.  The  real  cpiestion  is,  whether  the  plaintiff  owns  the 
property,  or  has  a  right  to  its  immediate  possession,  and  has  been  con- 
verted by  the  defendant.  If  so,  no  defense,  which  does  not  show  that 
a  title  to  the  property,  through  or  from  the  plaintiff,  was  acrpiired,  will 
avail.  2Iotives  have  no  influence  upon  the  result,  but  the  whole  matter 
turns  upon  the  right  of  property  on  the  one  hand,  and  of  conversion 
on  the  other.  If  the  defendant  sets  up  title  in  a  third  ])erson,  in  order 
to  render  such  person's  title  available  to  him,  he  must  sliow  some  title 
or  interest  in  himself  derived  from  such  person.  Hoffman  v.  Carow, 
22  Wend.  285 ;  Ilarler  v.  Dement,  9  Gill  (Md.),  7 ;  Loioermore  v. 
Berry,  19  Ala.  130.  Mere  possession  of  property  by  one,  of  another's 
property,  affords  no  evidence  that  the  person  having  the  possession  has 
power  to  sell  it,  and  he  M'ho  purchases,  or  intermeddles  with  it,  must 
see  to  it,  that  he  is  protected  by  tlic  authority  of  one  who  has  jDOwer  to 
sell.  SjpralgU  v.  Ilawley,  39  :N'.  Y.  (12  Tiff.)  441 ;  Dixon  v.  Cald- 
well, 15  Ohio  St.  412 ;  Taylor  v.  Poj?<?,  5  Cold.  (Tenn.)  413 ;  Gilmore 
V.  Newton,  9  Allen,  171 ;  Cooper  v.  Newman,  45  l^T.  II.  337.  The 
doctrine  that  a  person  may  pm-sue  and  recover  for  his  property  in  the 
hands  of  an  innocent  purchaser  or  bailee,  is  illustrated  by  a  large  num- 
ber of  cases.  Thus,  in  St.  Louis,  etc.,  P.  P.  Co.  v.  KauTbruiner,  59 
111.  152,  the  plaintiff  brought  an  action  of  trover  against  the  defend- 
ants to  recover  the  value  of  a  lot  of  posts  that  had,  without  his  con- 
sent, been  taken  by  some  contractors  and  put  into  a  fence  belonging  to 
the  defendants.  The  defendants  had  no  knowledge  of  the  wrongful 
taking  of  the  posts,  and  had  paid  the  contractors  for  them  in  good 
faith ;  but  the  court  held,  that  they  were  liable  to  the  plaintiff  for  their 
value,  in  trover.  See,  also,  similar  in  principle,  Ogden  v.  Lucas,  48 
111.  492 ;  Miller  v.  Tliompson,  60  Me.  322 ;  Duncan  v.  Stone,  45  Yt. 
118;  Clark  v.  Wells,  45  id.  4;  12  Am.  Rep.  187.  In  Miller  v. 
Thompson,  60  Me.  322,  one  of  the  defendants  bid  off  a  vessel  which 
Avas  sold  by  the  master.     The  plaintiff,  who  was  a  part  owner,  had  not 
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been  notified  of  tlie  disaster,  in  consequence  of  which  the  sale  was  void. 
The  defendant  bid  off  the  vessel  in  good  faith  and  in  ignorance  of  the 
fact  that  any  legal  steps  had  been  neglected.  The  court  held  that  the 
defendants  were  liable  in  trover  for  the  plaintiff's  interest  in  the  vessel. 
In  a  Vermont  case  {ClarTc  v.  Wells^  45  Yt.  4),  the  plaintiff,  at  the  in- 
stance of  a  bailee  of  a  stage  wagon,  put  new  wheels  and  axles  into  it, 
taking  the  bailee's  note  therefor,  but  reser^'ing,  by  agreement,  a  lien  upon 
the  wheels  and  axles,  until  they  were  paid  for.  The  o^vner,  who  was 
ignorant  of  the  existence  of  this  lien,  sold  the  wagon  to  the  defendant, 
who  was  also  ignorant  of  the  facts.  The  note  not  having  been  paid  at 
maturity,  the  plaintiff  brought  trover  against  the  defendant  for  the 
wheels  and  axles,  and  it  was  held  that  he  was  entitled  to  recover. 
See,  also,  to  the  same  effect,  Seago  v.  Pomeroy^  46  Ga.  227 ;  Carter  v. 
Kingman^  103  Mass.  517.  An  auctioneer  is  liable  in  trover  for  prop- 
erty sold  by  him  at  public  auction,  that  was  stolen,  even  though  he  acted 
innocently.     Hoffman  v.  Caroio,  22  Wend.  285. 

A  person  who  receives  the  property  of  another  for  a  certain  purpose 
is  liable  in  trover  if  he  applies  it  to  another  or  different  purpose. 
Thus,  if  a  person  hires  a  horse  to  go  to  a  place  agreed  upon,  and  drives 
it  beyond  that  place,  or  to  another  place,  it  is  a  conversion  of  the  prop- 
erty and  he  is  liable  in  trover  for  any  diminution  in  the  value  of  the 
property,  or  for  any  injury  thereto,  even  though  the  injury  results 
from  an  insufficiency  in  the  harness,  or  from  some  infirmity  in  the 
horse  itself.  Perham  v.  Coney,  117  Mass.  102 ;  Fish  v.  Ferris^ 
5  Dner,  49  ;  Harvey  v.  Eppa,  12  Gratt.  153 ;  Woodman  v.  Huh- 
hard,  25  X.  H.  67 ;  Lucas  v.  TrumhuU,  15  Gray,  306 ;  Moseley 
V.  Wilkinson,  24  Ala.  411.  This  principle  was  well  illustrated  in 
Richardson  v.  Dingle,  11  Rich.  (S.  C.)  405.  In  that  case  the  defend- 
ant hired  the  plaintift^'s  slave  to  work  on  his  farm.  He  put  him  at  work 
upon  a  steamboat,  and  while  so  engaged,  he  was  drowned,  and  the 
court  held  that  the  plaintiff  could  maintain  trover  for  the  slave.  The 
rule  may  be  said  to  be,  in  all  cases,  that,  when  property  is  lent  or  placed 
in  the  hands  of  a  third  person  for  a  special  purpose,  trover  will  lie 
therefor,  if  it  is  applied  to  another  or  different  purpose  {Norton  v. 
Kidder,  54  Me.  189  ;  Farrand  v.  HurThurt,  7  Minn.  477)  ;  as,  where 
money  is  deposited  in  a  bank  with  instructions  to  apply  it  in  the  pay- 
ment of  a  particular  note,  or  for  the  payment  of  a  particular  check, 
already  or  thereafter  to  be  drawn,  if  it  is  applied  to  the  payment  of 
any  other  note  or  check  without  the  consent  of  the  depositor,  he  may 
maintain  trover  against  the  bank  for  the  money.  Norton  v.  Kidder^ 
54  Me.  187.  So  where  money  or  other  property  is  left  or  deposited 
with  a  person  for  a  special  purpose  or  object,  as  for  collateral  security, 
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erty,  as,  where  A.  borrowed  a  wagon  of  B.  to  use  on  his  place,  and  lie 
sent  it  heavily  loaded  to  another  place,  whereby  the  wagon  was  dam- 
aged, he  was  held  guilty  of  a  conversion.  Hart  v.  Skinner,  16  Vt. 
138;  ManwellY.Briggs,  17  id.  176;  J^eal  v.  Hanson,  60  Me.  84; 
Glaze  V.  McMillaiiy  7  Port  (Ala.)  279.  And  a  use  of  the  property  for 
a  purpose  other  than  that  for  which  it  is  let  is  such  an  abuse  of  it,  as 
renders  the  bailee  liable.  Harvey  \.  Epes,  12  Graft.  153.  So  it  lies 
for  property  which  the  defendant  holds  under  a  void  contract.  Thus, 
where  the  owner  of  stock  pledged  it  as  collateral  security  for  the  pay- 
ment of  a  nsurious  loan,  it  was  held  that  he  was  entitled,  after  a  demand 
therefor,  and  a  refusal  by  the  defendant  to  deliver  them  to  him,  to  re- 
cover their  value,  in  trover,  even  though  under  the  contract  the  de- 
fendant was  authorized  to,  and  actually  liad  hypothecated  them  before 
a  demand  was  made.  Cousland  v.  Davis,  4  Bosw.  619.  So  it  lies 
for  property  sold  conditionally,  after  a  breach  of  the  condition,  as, 
where  property  is  sold  nnder  an  agreement  that  the  title  shall  remain 
in  the  vendor  until  the  price  is  paid.  Thus,  the  plaintiff  delivered  a 
watch  to  a  person  under  a  conditional  bargain  that,  if  he  kept  it,  he 
should  pa}^  an  agreed  price.  The  vendee  died  without  having  paid  the 
price,  and  his  wife,  as  administratrix  of  the  estate,  included  it  in  the 
inventory  of  his  estate,  and  received  the  watch  as  a  part  of  her  allow- 
ance nnder  a  decree  of  the  court,  and  sold  it  to  the  defendant.  It  was 
held  that  the  plaintiff  had  not  lost  his  property  in  the  watch,  and  that 
the  defendant  was  liable  in  trover  for  the  value  of  the  watch.  JllJson 
V.  Wilbur,  41  IST.  H.  106.  See,  also,  Clark  v.  Wells,  45  Vt.  4 ;  S.  C, 
12  Am.  Rep.  187  ;  Duncan  v.  Stove,  45  Yt.  118  ;  Rawson  v.  Tuel,  47 
Me.  506.  But  if  property  so  situated  is  sold  by  the  vendee  with  the 
assent  of  the  vendor,  express  or  implied,  trover  will  not  lie.  Thus,  the 
plaintiff  sold  his  interest  in  the  business  of  manufactm'ing  slate  mantles 
and  billiard  stock,  to  the  defendants,  on  condition  that  the  property 
should  not  pass  until  paid  for,  or  until  the  assumed  liabilities  of  the 
firm  should  be  paid  up.  The  defendant,  with  the  implied  assent  of  the 
plaintiff,  sold  some  of  the  property,  without  then  intending  to  appro- 
priate the  avails  contrary  to  the  agreement,  but  afterward  did  so  con- 
vert them.  It  was  held  that  trover  would  not  lie  for  the  goods  so  sold. 
Kellogg  v.  Fox,  45  Yt.  348.  When  property  upon  which  a  lien  exists 
is  attached  as  the  property  of  the  vendee  before  the  lien  is  fully  extin- 
guished, both  the  attaching  creditor  and  the  officer  making  the  attach- 
ment, or  either  of  them,  are  liable  in  this  form  of  action.  Mc- 
Farland  v.  Farmer,  42  E".  H.  386 ;  Raioson  v.  Ttiel,  47  Me.  506 ; 
Duncan  v.  Stone,  45  Yt.  118.  Thus,  in  the  case  last  cited,  the  plaintiff 
sold  a  person  a  wagon,  under  an  agreement  that  it  should  remain  his 
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(the  plaintiff's)  property  until  paid  for.  The  defendant,  as  constable, 
attached  the  wagon  on  a  wi-it  in  favor  of  a  creditor  of  the  vendee,  and 
three  days  afterward  it  was  stolen  from  him.  One-half,  only,  of  the 
purchase-money  had  been  paid  at  the  time  of  the  attachment.  The 
court  held  that  the  defendant  was  liable  in  this  form  of  action  for  the 
value  of  the  wagon  at  the  time  when  the  attachment  was  made.  Walker 
V.  Clyde,  10  C.  B.  (K  S.)  38;  FisTc  v.  Ewen,  46  N.  II.  173;  Ricks  y. 
Cleaweland,  39  Barb.  573.  So  where  property  is  sold,  and  a  lien  is 
reserved  thereon,  or  a  mortgage  executed  therfeon  to  secure  the  purchase- 
money  (in  those  States  where  chattel  mortgages  are,  by  statute,  given 
validity),  the  lienor  or  mortgagee  may,  after  condition  broken,  maintain 
this  action  against  any  person  who  comes  into  the  possession  of  the 
property,  whether  under  a  purchase  from  the  vendee,  or  otherwise. 
Chamherlain  v.  Clemence,  8  Grray,  389.  Trover  lies  by  the  owner  of 
land  against  persons  who,  as  trespassers,  picked  wild  berries  thereon 
and  sold  them,  and  there  is  no  need  of  making  any  demand  before 
action.  Freeman  v.  Underwood,  ^Q  Me.  229.  And  the  action  lies 
against  the  purchasers  of  the  berries  without  any  previous  demand.  Id. 
§  3.  When  the  action  will  not  lie.  The  mere  fact  that  a  person  is 
in  the  possession  of  personal  property  belonging  to  another,  Avhich  he 
refuses  to  deliver  up  upon  demand,  prima  facie  lays  the  foundation 
for  a  recovery,  but  this  may  be  overcome  by  proof  showing  that  the 
possession  is  lawful,  or  that  there  has  in  fact  been  no  conversion  of  the 
property  by  the  defendant.  The  defendant  may  show  that  he  is  a 
lessee  of  the  property,  under  the  plaintiff  or  those  under  whom  he 
claims,  for  a  term  not  then  expired  {Hickok  v.  Buck,  22  Yt.  149) ;  or 
that  he  holds  under  one  who  has  a  life  estate  in  the  chattel  claimed  by 
the  plaintiff  as  one  entitled  to  it  in  remainder  {Nations  v.  Haiokins' 
Adm^rs,  11  Ala.  859)  ;  or  that  he  is  a  bailee  of  the  goods  for  a  specific 
purpose,  which  has  not  been  consummated  {Benoir  v.  Paquin,  40  Yt. 
199);  or  that  he  has  a  lien  upon  the  property  which  has  not  been  satis- 
fied [Scarfe  v.  Morgan,  4  M.  &  W.  281 ;  White  v.  Spettigue,  13  id. 
608)  ;  or  that  he  has  never  intermeddled  with  the  property,  or  has  not 
refused  to  allow  the  plaintiff  to  take  possession  of  it,  Durgin  v.  Gage, 
40  X.  H.  302.  Trover  will  not  lie  against  a  person  who  has  received 
property  from  another  by  way  of  pledge,  or  for  any  specific  purpose, 
if  the  pledgor  or  bailor  had  no  title  thereto ;  and  it  is  always  a  good 
defense,  in  such  cases,  that  the  pledgee  or  bailee  has  delivered  the 
property  to  the  true  owner  {Clieesman  v.  Exall,  6  Exch.  341);  or  that 
he  holds  it  for,  and  by  the  directions  of  another  person,  who  is  the 
real  owner  of  the  property.  Ogle  v.  Atkinson,  5  Taunt.  759  ;  Wilson 
V.  Anderton,  1  B.  &  Ad.  450.     There  is  not,  either  in  the  ordinary 
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contract  of  a  pledge  or  bailment,  an  implied  undertaking  that  tlie  prop- 
erty shall  be  retm-ned  to  the  pledgor  or  bailor  in  any  event,  but  only  an 
implied  undertaking  that  it  shall  be  so  retm-ned,  provided  it  be  not  the 
property  of  another  {GJieesman  v.  Exall,  6  Exch.  341) ;  consequently, 
a  delivery  of  the  property  to  {King  v.  Richards,  6  "VYhart.  [Penn.] 
418 ;  Shelhtiry  v.  Scotsford,  Yelv.  23),  or  a  holding  of  it  by  the  direc- 
tion, or  at  the  request  of  the  true  owner,  is  always  a  good  defense  to  an 
action  by  the  pledgor  or  bailor.      Ogle  v.   Atkinson,  5   Taunt.   759. 
Trover  will  not  lie  where  goods  are  taken  by  an  armed  force  without 
any  negligence  or  complicity  on  the  part  of  the  bailee.     Abraham  v. 
Nunn,  42  Ala.  51.     Of  course,  when  a  person,  other  than  the  one 
from  whom  it  is  received,  claims  the  property,  the  j)erson  having  it  in 
his  possession  acts  at  his  peril,  either  in  delivering  or  refusing  to  de- 
liver it  to  either,  and  is  liable  in  trover  therefor  if  he  delivers  it  to  the 
wrong  person.     Generally,  title  in  a  third  person  cannot  be  set  up  as  a 
defense  by  a  bailee  or  pledgee  of  property,  unless  he  can  in  some  way 
connect  himself  with  such  third  person's  title.     Rogers  v.  Arnold,  12 
Wend.  30  ;  Well  v.  Fox,  7  T.  R.  391.     But  when  the  plaintiff  origin- 
ally obtained  the  property  by  force  or  fraud,  or  is  seeking  to  recover  it 
in  fraud  of  the  owner,  the  defendant  may  set  up  the  owner's  title  in 
defense,  without  authority  from  him.     Zachuch  v.  Toiole,  3  Esp.  114. 
Trover  cannot  be  maintained  against  a  person  for  a   mere  wrongful 
asportation  of  property,  unless  the  taking  or  detention  is  with   intent 
to  convert  it  to  the  taker's  own  use,  or  that  of  some  third  person,  un- 
less the  act  done  has  the  effect  of  destroying,  or  changing  the  quality  or 
character  of  the  property.     It  is  not  every  wrongful  taking  of  property 
that  will  amount  to  a  conversion,  and  the  statements  in  some  of  the  old 
cases  and  text-books,  that  trover  will  lie  whenever  trespass  will,  has 
long  since  been  exploded.     In  order  to  maintain  trover,   where   there 
has  been  a  wrongful  taking,  it  must  have  heen  with  the  intention  of 
depriving  theoiuner  of  his  dominion  over  it,  or  unust  at  least  have  that 
effect.    Cooper  v.  Chitty,  1  W.  Bla.  65  ;  Garland  v.  Carlisle,  2  C.  &  M. 
31.     In  illustration  of  this  the  remarks  of   Bullee,  J.,  in  the  case  of 
Syeds  v.  Hay,  4  T.  E.   260,  are  in  point.      In  that  case  Buller,  J., 
said,  "  If  a  person  takes  my  horse  to  ride,  and  leaves  him  at  an  inn, 
that  is  a  conversion ;  for,  though  I  may  have  the  horse  on  sending  for  him 
and  paying  for  his  keep,  yet,  it  brings  a  charge  on  me."       In  this 
case  the  effect  is  to  deprive    the    owner   of    his  dominion  over  the 
property.       The  taking   must  be    followed    by  the  exercise  of  some 
dominion  over  the  property,  to  the  exclusion  of  the  owner.      That 
a  simple  taking  will  not  support  the    action  is   well  illustrated  by 
Fouldes  V.  Willoughhy,  8  M.   &  W.  540.      In  that  case,  the  defend- 
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ant  was  the  manager  of  a  ferrj,  and  the  plaintiff  embarked  on 
■  board  with  some  horses,  for  the  carriage  of  which  he  had  paid  the 
usual  fare.  He  behaved  improperly  on  board  the  boat,  and  the  defend- 
ant told  him  to  leave  the  boat,  which  the  plaintiff  refused  to  do.  The 
defendant  then  took  the  horses  from  the  plaintiff  and  sent  them  ashore, 
and  they  were  taken  to  an  inn  kept  by  the  defendant's  brother.  The  fol- 
lowing day  the  plaintiff  sent  for  the  horses,  but  the  innkeeper  declined 
to  give  them  up  until  the  charge  for  their  keep  was  paid.  The  plaintiff 
declined  to  pay,  and  the  horses  were  sold  for  the  expenses,  and  trover 
was  brought  against  the  defendant  to  recover  their  value.  The  defense 
was  that,  as  the  plaintiff  misconducted  himself  on  the  boat,  the  horses 
were  put  on  shore  in  order  to  get  rid  of  the  plaintiff  by  inducing  him 
to  follow  them.  The  court  held  that  no  recovery  could  be  had  in  trover, 
as  there  was  no  conversion  of  the  property  by  the  defendant. 

This  rule  is  well  illustrated  by  a  recent  American  case  {Tucker  v. 
HousatoniG  R.  B.  Co.,  39  Conn.  447),  where  the  plaintiffs  forwarded 
some  oats  over  the  defendant's  railroad  in  a  sealed  car,  which  was  not 
to  be  opened  until  it  reached  its  place  of  destination.  The  defendants, 
while  the  goods  were  in  transit,  for  its  own  convenience,  opened  the 
car,  and  transferred  the  oats  to  another  car,  and  upon  their  arrival,  for 
this  reason,  the  plaintiff  refused  to  receive  the  oats  and  brought  an 
action  of  trover  ag-ainst  the  defendant  therefor.  The  court  held  that 
the  action  would  not  lie.  Foster,  J.,  very  pertinently  saying,  "  If  the 
arrangement  between  the  parties  was  such  that  the  plaintiff  was  en- 
titled to  have  his  oats  go  through  in  the  blue  car  *  *  a  change  of 
the  property  from  one  car  to  another,  for  the  convenience  of  the 
defendants,  would  not  be  a  conversion  of  the  property,  and  would  not 
render  them  liable  in  trover.  If  the  same  oats  loith  no  loss  in  quan- 
tity, and  no  injury  to  tJie  quality,  loere  then  forwarded  and  delivered 
at  the  place  of  destination,  surely  the  action  of  trover  would  not  lie." 

Thus  it  will  be  seen  that  trover  will  not  lie  for  a  mere  trespass  to 
property,  but  only  when  the  trespass  is  followed  by  a  conversion  by 
the  person  sought  to  be  charged,  or  by  a  destruction  of  the  property, 
total  or  partial. 

Trover  does  not  lie  in  favor  of  a  principal  against  his  agent  for 
property  sold  by  him  at  a  less  price  than  that  at  which  he  was  directed 
to  sell  it  [Moore  v.  McKihhin,  33  Barb.  246) ;  nor  against  a  bailee  for 
property  injured  or  destrored   by  his  negligence  {LocJcwood  v.  Bull, 

1  Cow.  322  ;  Hawkins  v.  Hoffman,  6  Hill,  586 );  but  the  rule  is  other- 
wise if  he  willfully  or  purposely  destroys  it.  See  Packard  v.  Getman, 
4  Wend.  613  ;  Hawkins  v.  Hoffman,  6  Hill,  586  ;  Simmons  v.  Sikes, 

2  Ired.  98  ;  Evarts  v.  Kerr,  1  Rice  (S.  C),  204.     Trover  lies  for  per- 
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sonal  property  only ;  therefore  it  does  not  lie  for  any  thing  annexed  to 
the  freehold  so  as  to  form  a  part  thereof  {Colegrove  v.  Dios  Santas,  2 
B.  &  C.  Y8 ;    Woodrvff  Iron  WorTts  v.  xidams,  37  Conn.  233) ;  as 
for  standing  trees  or  grass  growing,  or  crops  unharvested,    or  ores  or 
minerals  in  the  earth,  or  machinery  permanently  annexed  to  the  free- 
hold.    But,  after  they  are  severed,  the  rule  is  otherwise.     Sampson  v.  . 
Hammond,  4  Cal.  184 ;    Whidden  v.  Seelye,  40  Me.  247 ;  Branch  v. 
Morrison,  5  Jones  (N.  C),  16  ;  6  id.  16  ;  Mooers  v.  Wait,  3  Wend.  104. 
It  will  not  lie  for  the  depasturing  of  growing  crops  by  another's  cattle, 
even  though  the  owner  turned  them  into  the  lots  where  such  crops  were 
growing.     Smith  v.  Archer,  53  111.  241.  Trover  does  not  lie  to  recover 
property  purchased  and  in  the  possession  of  the  vendor,  until   all  the 
conditions  precedent  have  been  complied  with  by  the  vendee  {CMnery 
V.    Yeall,  5  K.  H.  288  ;    Woodcock  v.  Farrell,  1  Mete.  [Ky.]  437),  for 
although  he  ac(pih'es  the  right   of  property  by   purchase,  lie  does  not 
acquire  the  riglit  of  possession  until  all  conditions  precedent  have  been 
complied  with,  and  in  order  to  maintain  trover  an  immediate  right  to  the 
possession  of  the  property  in  presenti  vaiist  exist  {Ayres  v.  French, -^1 
Conn.  142,  150  ;  Bloxam  v.  Sanders,  4  B.  &  C.  941 ;  7  D.  &  R.  30G) ; 
and  it  has  been  held  that  even  where  goods  are  sold  upon  credit,  but  not 
delivered,  trover  cannot  be  maintained  for  their  non-delivery  until  the 
price  is  paid,  as  in  such  cases  both  the  right  of  property  and  of  possession 
must  concur.     Bloxam  v.  Morley,  2  D.  &  R.  407  ;  Milgate  v.   Keh- 
Ue,  3  M.  tfe  G.  100  ;    Wilmhurst  v.  Bawher,  5  Bing.  (N.  S.)   541.  But 
the  rule  is  otherwise  if  the  property  has  been  delivered  to   tlie  pur- 
chaser, or,  if  he  left  it  with  the  vendee,  who  consented  to  keep  it  for  him 
as  bailee.     In  the  latter  case,  trover  lies  upon  a  refusal  of  the  vendee  to 
deliver  it,  even  though  the  price  has  not  been  paid.     Chinery  v.  Viall, 
5  H.  &  ]Sr.  288.     Trover  will  not  lie  for  an  article  to  be    delivered 
under  an  executory  contract,  although  paid  for.  Muchlow  v.  Mangles, 
1  Taunt.  318;  Sutton  v.  Campbell,  2  K.  Y.  (T.  &  C.)  595;  Andrews 
v.  Durant,  1  Kern.  35 ;  People,  etc.,  v.  Com.  of  Taxes,  58  E".  Y.  (13 
Sick.)  242.     And  under  this  rule  the  buyer  of  an  article  to  be  made 
for  him,  but  which  has  not  been  delivered,   cannot  maintain   trover 
against  the  vendor  therefor,  even  though  he  has  paid  for  it  in  advance. 
Id.     Nor  does  it  lie  in  favor  of  the  purchaser  of  goods  which  are  in 
bulk  or  intermingled  with  other  goods  of  the  same  kind  belonging  to 
the  seller,  unless  there  has  been  a  separation  of  the  specific  part  sold 
(  White  V.  Wilks,  5  Taunt.  176  ;  Austen  v.  Craven,  4  id.  644  ;  Bruce  v. 
Wait,  3M.  &  W.  15) ;  unless  there  has  been  a  delivery  of  the  property 
sold  such  as  puts  it  practically  under  the  vendee's  control  (  Whitehouse 
V.  Frost,  12  East,  614  ;  Simmons  v.  Swift,  5  B.  &  C.   857 ;    Woodley 
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V.  Brown,  1  C.  &  P.  593) ;  or  under  tlie  control  of  some  person  acting 
as  his  agent.  Payne  v.  Brander,  2  Stark.  568  ;  Woodley  v.  Brown,  1 
C.  &  P.  593.  Trover  will  not  lie  in  favor  of  a  landlord,  for  goods 
which  he  has  distrained,  for  the  distrainer  neither  gains  a  general  nor 
a  special  property,  nor  even  the  possession,  in  the  cattle  or  things  dis- 
trained ;  he  cannot  maintain  trover  or  trespass,  for  they  are  in  the 
custody  of  the  law  by  the  act  of  the  distrainer  and  not  by  the  act  of  the 
party  distrained  upon  (  Whitley  v.  Roberts,  1  McClel.  &  T.  107,  118); 
nor  in  favor  of  one  tenant  in  common  against  his  co-tenant,  for  the 
common  property,  possession  of  which  he  insists  upon  retaining  against 
his  co-tenant,  unless  he  has  so  disposed  of  it  as  to  render  it  impossible 
that  the  plaintiff  should  ever  take  it  {Fennings  v.  Grenville,  1 
Taunt.  241) ;  nor  against  a  common  carrier  for  goods  lost  by  him. 
Kirkman  v.  Hargreaves,  1  Selw.  (N.  P.)  364.  But  it  will  lie  where 
he  dehvers  goods  to  tlie  wrong  person  through  mistake.  Devereux  v. 
Bareley,  2  B.  &  Aid.  702. 

Trover  does  not  lie  against  an  involuntary  bailee  of  goods  who  does 
not  assert  or  claim  to  exercise  any  control  or  dominion  over  the  goods 
except  to  hold  them  for  the  true  owner,  because  he  refuses  to  deliver 
them  on  demand,  if  he  puts  no  obstacles  in  the  way  of  the  owner's 
taking  them.  Havjkes  v.  Dunn,  1  Cr.  &  J.  518,  527.  Where  the 
plaintiff's  sheep  break  out  of  a  lot  where  they  are  grazing  and  mingle 
with  a  flock  of  sheep  of  the  defendant  which  he  is  driving  along  the 
highway  and  without  any  fault  on  his  part,  other  than  to  allow  them 
to  go  along  the  highway  with  his  flock  to  his  own  premises  where  they 
could  be  separated,  and  on  arriving  there,  such  sheep  are  separated  and 
tm-ned  into  the  highway  and  driven  toward  the  place  where  they  mmgled 
with  the  defendant's  flock ;  this  is  not  a  conversion  of  the  defendant's 
sheep.  Van  Yalkenhurgh  v.  Thayer,  57  Barb.  196.  So,  it  has  been 
held  that,  where  a  person  upon  entering  into  the  possession  of  premises 
found  timber  thereon  which  had  been  deposited  there  by  the  consent 
of  a  previous  occux^ant,  he  could  not  be  made  cliargeable  in  trover, 
simply  because,  upon  demand  for  the  timber,  he  required  proof 
that  it  belonged  to  the  plaintiff,  it  not  appearing  that  he  had  ever 
intermeddled  with  the  timber.  Green  v.  Dunn,  3  Camp.  215,  n. 
Trover  will  not  lie  against  the  finder  of  goods,  who  refuses  to 
deliver  them  up  until  he  is  satisfied  that  the  person  demanding 
them  is  the  true  owner,  provided  he  keeps  them  no  longer  than  is 
necessary  to  make  due  inquiry.  Isack  v.  Clarke,  1  Roll.  130 ;  Yale 
V.  Saunders,  16  Yt.  243  ;  Watts  v.  Porter,  2  Mas.  (C.  C.)  77 ;  Poh- 
inson  v.  Burleiyh,  5  I^.  H.  225  ;  Beckley  v.  Howard,  2  Brev.  (S.  C.) 
94.     It  does  not  lie  for  property  in  the  lawful  custody  of  an  officer  of 
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tlie  court  {Gree7i  v.  Mead,  18  N.  H.  505) ;  nor  in  the  hands  of  an  in. 
dividual  who  has  miy  right  to  the  possession  thereof  when  the  action 
was  brought  {Thoinpson  v.  Hose,  16  Conn.  Yl ;  Clark  v.  Draj^er,  19 
I^.  H.  419 ;  Clapj)  v.  Glidde?i,  39  Me.  448) ;  because,  unless  the 
plaintiff  has  a  right  to  the  immediate  possession  of  the  property  when 
the  action  was  brought,  he  cannot  recover  {Clark  v.  Draper,  19  N.  II. 
419),  and  if  any  thing  remains  to  be  done,  to  entitle  the  plaintiff  to 
have  the  property,  he  must  do  it  before  demand  or  suit.  Thus  where 
the  defendant  received  a  yoke  of  oxen  of  the  plaintiff  for  the  purpose 
of  enabling  him  to  do  certain  work,  which  he  had  contracted  to  do  for 
the  plaintiff,  under  a  condition  that,  when  the  work  was  completed, 
the  plaintiff  might,  if  he  so  elected,  have  the  oxen  back  by  paying  the 
defendant  for  what  he  had  done  toward  the  work,  and  on  completion 
of  the  work,  and  on  settling  therefor,  the  oxen,  with  other  property, 
were  to  be  turned  in  in  payment  for  the  work  ;  it  was  held  that,  before 
the  plaintiff  could  maintain  trover  for  the  oxen,  he  was  bound  to  pay 
the  defendant  for  the  work  done,  although  the  defendant  sold  the  oxen 
before  the  job  was  completed.  Walker  v.  IfcNaughton,  16  Vt.  388. 
This  action  cannot  be  maintained  by  an  executor  or  administrator  for 
property  which,  although  appraised  as  the  property  of  the  estate,  is  in 
the  possession  of  one  who  claims  it  adversely,  unless  the  property  has 
previously  been  in  his  possession  as  representative  of  the  estate  {IliU 
V.  Beall,  41  Ga.  607) ;  nor  can  it  be  maintained  by  one  as  trustee, 
when  the  legal  title  is  in  another  {Lasjyeyre  v.  McFarland,  2  Taylor, 
187) ;  nor  by  one  trespasser  or  wrong-doer  against  another.  Turley  v. 
Tucker,  6  Mo.  583  ;   Coffin  v.  Anderson,  4  Blackf.  395. 

§  4.  Who  liable  to  the  action.  Every  person  who  aids  or  assists 
in  the  conversion  of  property,  whether  with  knowledge  of  the  facts, 
or  in  ignorance  thereof,  is  responsible  to  the  owner  for  all  the  damages 
sustained  by  him  {Stejyhens  v.  Elwall,  4  Maule  &  S.  259,  261 ;  Parker 
V.  Godin,  2  Str.  813  ;  Yost  v.  Stout,  4  Coldw.  [Tenn.]  205) ;  although  it 
was  done  by  the  direction  of  one,  whose  commands  he  was  bound  to 
obey ;  as  a  servant,  who  takes  property  at  the  command  of  his  master 
{Gage  v.Whittier,  17  Is^.  11.  312;  Kimlall  v.  Billings,  45  Me.  14T); 
or  a  soldier,  who  takes  property  by  the  command  of  his  superior  offi- 
cer (  Yost  V.  Stout,  4  Coldw.  [Tenn.]  205) ;  or  a  master,  whose  servant 
took  the  property  of  another  by  his  command,  or  under  his  authority, 
express  or  implied,  as,  a  carrier  who  directs  his  servants  to  retain  the 
goods  of  a  consignee  {Schuster  v.  McKellar,  7  El.  &  Bl.  704 ;  Etohank 
V.  Nutting,  7  C.  B.  797,  808 ;  Jones  v.  Bart,  2  Salk.  441),  or  whose 
servants,  acting  within  the  scope  of  their  duty,  deliver  goods  to  the 
wrong  person.     Ewbank  v.  Nutting,  7  C.   B.   797,  *08.     A  servant 
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may  be  cliargecl  in  trover  for  goods  taken  by  him  for  the  benefit  of  his 
master,  whether  by  his  direction  or  not.  Stephens  v.  Elwall,  4  Maule 
&  S.  259 ;  Perkins  v.  Smith,  1  Wils.  328 ;  Greenway  v.  Fisher,  1  C.  & 
P.  190.  But  if  his  refusal  to  deliver  property  on  demand  is  predicated 
upon  a  reasonable  ground,  he  cannot  be  charged  with  a  conversion  as, 
if  he  refuses  to  deliver  property  that  the  master  has  repaired,  until  the 
repairs  are  paid  for  {Fairman  v.  Grimble,  2  C.  &  P.  266),  or  until  he 
has  had  an  opportunity  to  ascertain  the  master's  wishes  in  the  matter 
{^Alexander  v.  Southey,  5  B.  &  Aid.  247),  or  if  in  the  line  of  his  duty 
he  ships  goods  that  have  been  pledged  to  the  master.  Greenioay  v. 
Fisher,  1  Carr.  &  P.  190.  So  it  lies  in  favor  of  one  part  owner  of  a 
vessel  against  another  part  owner  who  sends  the  vessel  to  sea  without 
his  consent,  whereby  the  vessel  is  lost  {Loiothorp  v.  Smith,  1  Hayw. 
255),  or  against  a  part  owner  of  a  chattel,  who  sells  or  destroys  it,  or 
who  actually  converts  it  to  his  own  use  so  that  his  co-owner  cannot 
have  his  portion  of  the  property  {Turner  v.  Waldo,  40  Yt.  51 ;  Wil- 
liams V.  Chadhorne,  6  Cal.  559 ;  White  v.  Brooks,  43  :N'.  H.  402 ; 
Brightman  v.  Eddy,  97  Mass.  478 ;  Dyckman  v.  Valiente,  42  ]N".  Y. 
549 ;  Green  v.  Fdick,  Q^)  Barb.  564 ;  Bell  v.  Layman,  1  Monr.  [Ky.] 
30 ;  Weld  v.  Oliver,  21  Pick.  559  ;  Rijyley  v.  Davis,  15  Mich.  78),  but 
not,  because  he  has  attempted  to  sell  the  property  {Estey  v.  Boardman, 
61  Me.  595),  nor,  so  long  as  he  retains  the  property  in  his  possession 
{Cole  V.  Terry,  2  Dev.  &  B.  252;  Weld  v.  Oliver,  21  Pick.  559; 
Wilson  V.  Reed,  3  Johns.  175),  nor  for  a  mere  sale  of  his  interest  in 
the  property.  St.  John  v.  Standring,  2  Johns.  468.  A  sheriff,  con- 
stable, customs  officer,  or  other  officer  acting  under  legal  process,  how- 
ever, valid,  or  regular  on  its  face,  is  liable  in  trover  for  the  seizure  of 
property  thereon  that  does  not  belong  to  the  person  as  whose  property 
it  was  seized.  Dtmca/n  v.  Stone,  45  Yt.  118 ;  Fiedler  v.  Maxwell,  2 
Blatchf.  (C.  C.)  552.  So  it  lies  against  an  executor  or  administrator 
for  property  converted  by  the  intestate  in  his  life-time  {Decrow  v. 
Mone's,  1  Hayw.  21 ;  Avery  v.  Moore,  id.  362),  so,  against  a  bailee 
who  has  received  property  for  one  purpose,  and  applied  it  to  another, 
the  rule  being  that,  if  one  who  is  lawfully  in  the  possession  of  the 
property  of  another  misuses  it,  or  applies  it  to  another  use,  such  act 
amounts  to  a  conversion.  Ripley  v.  Dolbier,  1 8  Me.  382 ;  Harvey  v. 
Epes,  12  Graft.  153.  So  it  lies  against  a  postmaster  for  refusing  to 
deliver  a  letter  {Teal  v.  Felton,  12  How.  [U.  S.]  284),  so  against  one 
who  takes  the  property  by  mistake  {Piatt  v.  Tuttle,  23  Conn.  233),  or 
one  who  purchased  it  in  good  faith,  of  one  whom  he  believed  to  be  the 
owner.  Morrill  v.  Motdton,  40  Yt.  242 ;  Tallman  v.  Turck,  26  Barb. 
167 ;  Garrard  v.  Pittsburgh,  etc.,  R.  R.  Co.,  29  Penn.  St.  154.    So  it 
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lies  against  a  carrier  or  other  bailee  for  a  refusal  to  deliver  goods  to  the 
true  owner,  on  demand  {Rooks  v.  MidloMd  Railway  Co.,  16  Jur.  10, 
69),  and  indeed,  against  any  person  who  converts  the  goods  of  another 
wrongfully,  under  whatever  pretense  or  authority.  Morrill  v. 
Moulton,  40  Yt.  242 ;  Flanders  v.  Colby,  28  K.  H.  34 ;  Yost  v.  Stout, 
4  Cold.  (Tenn.)  205 ;  Teal  v.  Felton,  12  How.  (U.  S.)  284 ;  Piatt  v. 
Tuttle,  23  Conn.  233 ;  Harvey  v.  Epps,  12  Gratt.  153 ;  Mead  v. 
TJwinpson,  78  111.  62 ;  Dudley  v.  Ahner,  52  Ala.  572 ;  Perham  v. 
Oarey,  IIT  Mass.  102 ;  Woodis  v.  Jordan,  62  Me.  490 ;  Nelson  v. 
Beck,  54  Ala.  329 ;  Indianapolis,  etc.,  R.  R.  Co.  v.  Herndon,  81  111. 
143 ;  Srnitli  v.  Colly,  67  Me.  169. 

§  5.  Who  not  liable  to  the  action.  No  person  is  chargeable  in  trover? 
for  property  in  his  possession  belonging  to  another,  unless  he  holds  it 
wrongfully,  and  against  the  right  of  the  owner.  In  order  to  maintain 
the  action,  the  plaintiff  must  show  that  the  defendant,  not  only  has  the 
property  in  his  possession,  ]>ut,  also,  that  he  has  M-rongfully  converted 
it.  ^eepost,  p.  163,  Art.  2.  Therefore,  it  follows  that,  whenever  a  person 
has  a  justifiable  cause  for  withholding  the  property,  the  action  will  not 
lie.  Thus,  it  will  not  lie  against  an  officer  who  has  seized  the  goods  under 
a  valid  legal  process  against  the  owner  [Jenner  v.  Joliffe,  9  Johns.  381 ; 
Johnson  v.  Williams,  48  Yt.  565)  ;  as  upon  a  search  warrant  {Pettigrii 
V.  Saunders,  2  Bailey  [S.  C],  549)  ;  upon  a  warrant  of  seizure  under  a 
liquor  law  {Johnson  v.  Perkins,  48  Yt.  572)  ;  or  upon  a  wi-it  of  attach- 
ment or  execution.  Jenner  v.  Joliffe,  9  Johns.  381.  But  it  does  lie,  if 
the  officer  wrongfully  converts  the  property,  or  if  the  process  is  invalid, 
or  he  sells  it  otherwise  than  as  provided  by  law.  Wright  v.  Spencer,  1 
Stew.  (Ala.)  576.  It  seems,  however,  that  the  attaching  or  execution 
creditor  although  he  directs  the  taking  of  the  property,  and  points  it 
out  to  the  officer,  is  not  liable  in  trover,  unless  he  has  the  actual  cus- 
tody of  the  property.  The  reason  for  this  is,  that  the  property  is  held 
by  the  officer,  not  as  agent  for  the  creditor,  but  as  an  officer  and  while 
in  his  hands,  it  is  in  the  custody  of  the  law.  Adams  v,  AUbott,  2  Yt. 
383  ;  contra,  see  Zihhy  v.  Soide,  13  Me.  310.  Ante,  p.  139.  And  the 
officer  is  responsible  for  its  safe  and  proper  keeping.  A  third  person 
who  has  consented  to  the  sale  of  his  property  by  another  upon  certain 
conditions,  cannot  maintain  trover  against  the  vendee  therefor,  even 
though,  after  procuring  the  property,  he  refuses  to  perform  his  agree- 
ment. Powell  V.  Powell,  6  Sup.  Ct.  (T.  &  C.)  K  Y.  51 ;  3  Hun,  413. 
But  when  the  parties  labor  under  a  mutual  mistake  as  to  the  terms  of 
sale,  and  the  vendor  has  delivered  the  property,  he  may,  upon  putting 
or  offering  to  put  the  vendee  m  statu  quo,  maintain  trover  for  the  prop- 
erty sold.     Tripp  v.  Puher,  5  Sup.  Ct.  T.  &  C.  (N.  Y.)  30  ;  S.  C,  2 
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Him,  511 ;  and  the  same  is  tlie  role  wlien  the  vendee  obtained  the  goods 
bj  fraud.  Ayres  v.  French,  41  Conn.  142,  153 ;  Dow  v.  Sanhorn,  3 
Allen,  181 ;  Eall  v.  Nmjlor,  18  ]^.  Y.  (4  Smith)  588.  Trover  will  not 
lie  against  an  innocent  purchaser  of  goods,  from  one  who  acquired  the 
property  by  purchase,  however  fraudulently.  'Willianison  v.  liussel, 
39  Conn.  406  ;  Brown  v.  Pierce,  97  Mass.  46,  48 ;  Cook  v.  Gilmartiny 
34  K.  H.  556.  But  the  rule  is  otherwise  where  the  vendor  had  no  title 
to  the  goods,  but  was  a  naked  wrong-doer.  Hoffman  v.  Carow,  22 
Wend.  285  ;  Morrill  v.  Moultmi,  40  Yt.  242  ;  Tollman  v.  Turck,  26 
Barb.  167.  Therefore,  an  auctioneer  {Iloffinan  v.  Caroio,  2'2i  Wend. 
285),  or  any  individual  who  innocently  sells  stolen  goods,  is  liable  in 
trover  therefor  to  the  owner.  Courtis  v.  Cane,  32  Yt.  232.  The  dis- 
tinction is,  that,  in  the  case  of  a  fraudulent  purchaser,  a  title,  although 
defeasible,  is  obtained,  while  in  the  case  of  a  mere  trespasser,  bailee, 
etc.,  no  title  whatever  exists,  consequently  he  can  give  none.  William- 
soji  V.  Russell,  39  Conn.  406.  It  was  formerly  the  rule,  particularly 
in  England,  that  before  trover  could  be  maintained  for   stolen  goods 


the  thief  must  first  be  i^rosecuted,  or  steps  to  that  end  taken  ;  but, 
whatever  may  formerly  have  been  the  rule,  it  is  now  held  that  trover 
may  be  brought  against  a  third  jjerson  having  the  goods,  whether  the 
thief  has  been  prosecuted  or  not.  White  v.  Spettigue,  13  M.  & 
W.  603.     See  post,  pp.  203,  204,  §  19. 

Trover  does  not  lie  against  an  agent  for  selling  goods  of  his  principal 
for  a  price  less  than  that  directed  (Moore  v.  McKihhin,  33  Barb.  246); 
nor  against  a  person  with  whom  goods  are  deposited  for  sale  at  a  fixed 
price,  though  he  sells  them  for  less.  Sarjeant  v.  Blunt,  16  Johns.  74. 
But  if  he  sells  the  property  and  takes  a  note  payable  to  himself,  and 
refuses  to  deliver  it  to  the  principal,  he  is  liable  in  trover  for  the  note, 
although  he  had  authority  to  take  a  note  in  payment  (McNear  v.  At- 
wood,  17  Me.  434) ;  and,  if  an  agent  sells  goods  to  pay  his  own  debt, 
and  the  vendee  is  aware  that  he  holds  the  goods  as  agent,  both  the  agent 
and  the  vendee  are  liable  in  trover.  Herron  v.  Hughes,  25  Cal.  555. 
If  one,  without  authority,  sells  tlie  plaintiff's  chattel  to  the  defendant, 
who  receives  in  payment  a  bank  check  which  he  indorses  and  gives  to 
the  plaintiff  in  payment  of  a  debt  he  owes  him,  and  the  plaintiff,  in 
ignorance  of  the  sale,  collects  the  check  and  applies  the  proceeds  to 
the  payment  of  the  debt ;  these  acts  are  not  a  ratification  of  such  sale. 
Thacher  v.  Pray,  113  Mass.  291 ;  18  Am.  Pwep.  480. 

Trover  does  not  lie  against  a  mortgagee  of  chattels  who  has  never 
taken  possession  under  his  mortgage.  The  Matteawan  Co.  v.  Bentley, 
13  Barb.  641.  It  does  not  lie  against  a  honajide  holder,  for  value,  of  a 
note,  draft,  check,  bill  of  exchange,  or  other  negotiable  security,  although 
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he  took  it  from  one  who  had  stolen  it,  or  who  had  no  valid  title  thereto. 
Zawson  V.  Weston^  4  Esp.  57 ;  Miller  v.  Race,  1  Burr.  452  ;  Grant  v. 
Vaughn,  3  id.  1524 ;  Worcester  Co.  Bank  v.  Dorchester,  etc.,  BanTc, 
10  Cash.  489  ;  Wyer  v.  Dorchester,  etc.,  Bank,  11  id.  51. 

Where  goods  have  been  deposited  wifh  a  person  for  any  pui'pose, 
and  any  other  person  than  the  depositor  demands  them  from  the  bailee, 
the  bailee  cannot  be  made  chargeable  in  trover  for  the  goods,  simply 
because  he  refuses  to  deliver  them  until  he  has  had  an  opportunity  to 
ascertain  who  is  the  real  owner  of  the  goods  {Sheridan  v.  JSFew  Quay 
Co.,  4  C.  B.  [N.  S.]  618  ;  Lee  v.  Bayes,  18  C.  B.  60Y ;  Wilson  v.  Cook, 
3  E!  D.  Smith  [K.  y.],  252 ;  Griffin  v.  Alsop,  4  Cal.  406);  nor  until  a 
reasonable  time  for  that  purpose  has  elapsed.  Carroll  v.  Mix,  51  Barb. 
212;  Do%ocl  v.  Wadsworth,  2  Dev.  (K.  C.)  130  ;  Spence  v.  Mitchell,  9 
Ala.  744;  Ogler.  Atkinson,  5  Taunt.  759  ;  Billottv.  Wilkinson,  3  H. 
&  C.  345 ;  Woodhy  v.  Coventry,  2  id.  164 ;  Buxton  v.  Baughan,  6  C 
&  P.  674. 

But,  in  order  to  protect  the  bailee,  the  doubt  as  to  the  title  must  be 
reasonable.  PiJlott  v.  WUkinsoii,  3  11.  &  C.  345.  Whether,  if  the 
bailor  had  no  title,  the  bailee  is  thus  protected  against  the  real  owner 
may,  perhaps,  be  questionable.  But  the  doctrine  announced  in  Carrol 
V.  Mix,  51  Barb.  212,  would  seem  to  be  broad  enough  to  cover  such  a 
condition.  See,  also,  Alexander  v.  Southey,  5  B.  &  Aid.  247 ;  Mires  v. 
Solehay,  2  Mod.  245,  where  it  was  held  that  a  servant  who  had  received 
goods  from  his  master  was  justified  in  not  delivering  them  up  until  he  had 
had  an  opportunity  of  ascertaining  the  master's  wishes  in  the  matter. 
But  if,  after  having  had  such  opportunity,  he  relies  upon  the  master's  title 
he  is  liable  for  a  conversion  of  the  goods,  if  such  title  is  not  good.  Bee  v. 
Robinson,  25  L.  J.  (C.  P.)  249.  Trover  will  not  lie  against  a  person  who 
has  a  lien  on  the  property  sued  for,  unless  the  plaintiff  first  pays  or  offers 
to  pay  the  amount  of  such  lien.  Benoir  v.  Paquhi,  40  Yt.  199.  Thus, 
a  warehouseman,  a  carrier,  a  mechanic,  etc.,  may  retain  goods  in  his  pos- 
session until  his  charges  for  storage,  freight,  or  repairs  are  paid,  and, 
until  they  are  paid  or  tendered  to  him,  trover  will  not  lie  against  him 
for  the  goods,  unless  he  has  waived  his  lien,  or  puts  his  refusal  to  de- 
liver up  the  goods  upon  some  other  ground.  Mtirray  v.  Rosevelt, 
Anth.  (K.  P.)  138  ;  Scarf e  v.  Morgan,  4  M.  &  W.  281 ;  Kerford  v. 
Mondel,  28  L.  J.  Exch.  303  ;  Weeks  v.  Goode,  6  C.  B.  (N".  S.)  367  ; 
Caunce  v.  Sjmnton,  7  M.  &  Gr.  903  ;  Thompson  v.  Rose,  16  Conn. 
71.  But  if  a  person  having  a  riglit  of  lien  sells  the  goods  without  legal 
process,  he  thereby  puts  an  end  to  the  lien,  and  becomes  liable  in  trover 
for  their  full  value.  WJiite  v.  Spettigue,  13  M.  &  W.  603.  But  while 
an  unauthorized  use  of  a  pledge,  during  the  currency  of  the  loan,   does 
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not  of  itself  render  the  pledgee  liable  in  trover  {IlalUday  v.  Eolgate, 
L.  E.,  3  Exch.  299),  the  rule  is  otherwise  as  to  goods  held  under  a  lien 
raised  by  the  law,  and  an  unauthorized  use  of  the  property  by  the  lienor 
is  a  convers;ion  thereof.  Property  in  the  hands  of  a  public  officer  for 
any  purpose  cannot  be  recovered  for  in  trover,  if  there  is  any  reasona- 
ble excuse  for  its  detention  by  him.  Thus,  a  pound-keeper  is  not 
liable  in  trover  for  not  delivering  up  a  beast  lawfully  impounded,  until 
his  charges  are  paid,  nor  is  an  individual  who  takes  up  an  estray  liable 
in  trover  therefor,  until  the  expense,  of  its  keep  are  paid  (Buller's  l!^. 
P.  45) ;  nor  is  an  officer,  to  whom  goods  are  delivered  which  had  been 
left  at  sea,  liable  in  trover  therefor  because  he  refuses  to  deliver  them 
until  he  can  ascertain  whether  the  salvage  was  due.  Clarlc  v.  Chmn- 
herlain,  2  M.  &  W.  78.  But  if,  by  law,  no  salvage  could  be  charged 
the  rule  would  be  otherwise.  Id.  The  same  rule  applies  as  to  prop- 
erty in  the  hands  of  an  individual.  Thus,  if  A  leaves  with  B  a 
horse  to  be  depastured,  and  C  demands  the  horse  from  B,  claiming  it 
as  his  property,  B  cannot  be  made  chargeable  in  trover  therefor,  simply 
because  he  refuses  to  deliver  it  up  to  C  upon  demand.  He  is  entitled 
to  a  reasonable  time  to  ascertain  whether  he  ought  to  deliver  or  retain 
it.  Thus,  A  received  goods  from  B,  and  had  every  reason  to  supj)ose 
that  B  owned  them,  though  he  did  not  positively  know  the  fact.  M. 
claimed  and  demanded  the  goods  of  A,  who,  while  he  did  not  claim  the 
goods  as  his  own,  or  make  any  claim  thereto,  stated  the  manner  in  which 
he  became  possessed  of  the  goods,  and  how  he  held  them,  and  that  he 
wished  the  order  of  his  father,  before  delivering  them  to'  M.  The  court 
held  that  this  did  not  amount  to  such  a  conversion  of  the  goods  as  made 
him  amenable  therefor  in  trover.  See,  also,  Pillott  v.  Wilkinson,  3  IT, 
&  C.  345  ;  European,  etc.,  R.  M.  Co.  v.  JR.  M.  St.  P.  Co.,  4  Kay  &  J. 
676  ;  Dowd  v.  Wadsworth,  2  Dev.  (]^.  C.)  130  ;  Blankenshij)  v.  Berry, 
28  Tex.  448  ;  Beckley  v.  Hoioard,  2  Brev.  (S.  C.)  94.  But  if,  after  a 
reasonable  time  has  elapsed,  he  refuses  to  deliver  the  property,  he  is 
liable  to  the  owner  in  trover.  Sargent  v.  Gile,  8  N.  H.  325.  But 
if,  under  such  circmnstances,  the  defendant  required  the  owner  to  do 
some  act  that  he  was  not  bound  to  do,  or  that,  under  the  circumstances, 
was  unreasonable,  he  would  be  liable.  Thus,  A  put  a  phaeton  into  the 
hands  of  M.  for  him  to  paint  it,  and  paid  M.  for  the  work.  ]\I.  did  not 
paint  it,  but  put  it  on  B's  premises,  where  it  remained  three  months. 
A  demanded  the  phaeton  from  B,  who  refused  to  deliver  it  to  him  until 
he  produced  M.,  or  his  order  therefor.  The  court  held  that  this  amounted 
to  a  conversion,  Aldeeson,  B,  saying,  "  that  was  a  thing  he  had  no 
right  to  insist  upon,  before  he  delivered  to  a  person  a  thing  that  was 
that  person's  property."  But  if  the  defendant  had  simply  put  his  re- 
YoL.  YL— 19 
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fusal  upon  the  ground  that  he  wanted  to  ascertain  whether  he  would 
be  justified  in  delivering  the  property  to  A,  the  rule  would  have  been 
otherwise,  unless  he  unreasonably  delayed.  /Solomons  v.  Dawes,  1 
Esp.  S2.  Trover  lies  against  a  corporation  for  property  converted  by 
an  agent  or  person  having  authority  to  act  for  it  in  that  behalf  (Dun- 
can V.  Siirreij  Canal,  3  Stark.  50) ;  and,  generally,  against  any  person 
who  converts  the  property  of  another  without  lawful  or  justifiable  ex- 
cuse {Mead  v.  Thomjyson,  78  111.  62  ;  Norman  v.  Rogers,  29  Ark.  365 ; 
BertJwlfY.  Qui/nlan,  68  111.  297  ;  Otisfield  v.  Mctylerry,  63  Me.  197) ; 
but  never  against  a  person  who  holds  it  by  lawful  authority,  or  under 
justifiable  circumstances  {Glaze  v.  McM^illan,  7  Port.  [Ala.]  279  ;  Tray- 
lor  V.  Horrall,  4  Blackf.  317 ;  Fairbanks  v.  Pheljys,  22  Pick.  535 ; 
Canfield  v.  Monger,  12  Johns.  347  ;  Brewer  v.  Sparrow,  7  B.  &  C.  310 ; 
Foulds  V.  Willoughhy,  8  M.  &  "W.  540);  nor,  unless  he  has  converted  it 
to  his  own  use  or  that  of  another.  ^QQpost,  p.  163,  Art.  2,  as  to  what 
amounts  to  a  conversion. 

In  order  to  recover  against  several  persons  for  a  joint  conversion  the 
evidence  must  be  such  as  to  establish  a  joint  concurrence  therein,  and 
if  separate  acts  of  conversion,  only,  are  shown,  the  action  cannot  be 
maintained  against  the  defendants  jointly,  but  a  separate  verdict  may 
be  taken  against  one,  or  against  those  who  are  shown  to  have  jointly 
converted  the  property.  Niooll  v.  Glennie,  1  M.  &  S.  589.  Thus,  if 
a  servant  in  the  discharge  of  his  duty,  and  within  its  scope,  converts 
the  property  of  a  third  person  for  the  benefit  of  his  master,  whether 
with  or  without  instructions  from  him,  both  he  and  the  master  are 
jointly  liable  for  the  conversion.  Greemoay  v.  Fisher,  1  C.  &  P.  190 ; 
Ewbank  v.  Nutting,  7  C.  B.  797.  So  the  husband  and  wife  may  be 
joined  in  an  action  for  a  conversion  by  the  wife  alone.  Keyworth  v. 
Hill,  3  B.  &  Aid.  685  ;  Catterall  v.  Kenyon,  3  Q.  B.  310.  So  a  car- 
rier is  jointly  liable  with  his  servant  for  goods  delivered  to  the  wrong 
person  by  the  servant  {Ewbank  v.  Nutting,  7  C.  B.  797) ;  and  a  firm, 
are  jointly  liable  for  a  conversion  by  one  partner,  of  goods  that  are 
within  the  line  of  the  firm  business,  and  for  its  benefit,  and  which  were 
converted  by  the  concurrence  of  his  copartners  express  or  implied. 
Bane  v.  Dettrick,  52  111.  19 ;  Locke  v.  Stearns,  1  Mete.  (Mass.)  560, 
564 ;  State  v.  Neal,  27  IT.  H.  131.  In  order  to  constitute  a  joint  con- 
version, the  acts  of  the  several  defendants  need  not  be  shown  to  be 
contemporaneous.  It  is  enough  if  their  acts  and  purposes  all  tend  to 
the  same  end.      Oram  v.  Thissell,  35  Me.  86. 

In  Banfield  v.  Whipple,  10  Allen,  27,  the  plaintilf  let  a  horse  to  A, 
and  by  his  directions  delivered  it  to  B,  and  the  horse  was  driven  to 
death  by  B,  with  the  assent  and  aid  of  A,  who  was  driving  another  horse 
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near  by,  and  the  court  held  that  A  and  B  were  jointly  liable  in  trover 
for  the  horse.  So  where  a  person  is  present,  aiding  and  assisting  in  a 
tortious  taking  of  chattels,  although  he  is  merely  acting  as  the  agent 
of  another,  he  is  jointly  liable  with  the  others  for  a  conversion.  Mc- 
Partland  v.  Read,  11  Allen,  231.  Where  the  Blaintiff  s  daughter  has 
his  team  in  charge  and  she  requests  the  defendant  to  drive  her  to  a 
f  mieral,  and  while  doing  so,  the  team  take  fright,  run  away,  destroy 
the  vehicle  and  kill  themselves,  the  defendant  is  not  liable  in  trover, 
as  he  was  a  mere  passenger,  and  the  possession  and  control  of  the  prop- 
erty was  in  the  daughter.     Bennett  v.  Gillette,  3  Minn.  423. 

§  6.  Perfecting  the  right  of  action.  The  mere  fact  that  a  person 
is  the  owner  of  property  in  the  jwssession  of  a  tliird  person,  does  not  of 
itself  necessarily  entitle  him  to  maintain  an  action  of  trover  therefor, 
he  must  also  show  that  he  is  entitled  to  the  immediate  possession 
thereof.  "  In  order  to  maintain  the  action "  says  Pakk,  C.  J.,  in 
Ayres  v.  French,  41  Conn.  150,  "  the  plaintiff  must  have  the  immedi- 
ate right  to  the  property.  His  right  of  recovery  depends  upon  his 
right  to  the  property  in  jpresenti,  and  if  he  has  no  such  right,  he  can- 
not recover."  Therefore,  if  the  property  of  A  is  lawfully  in  B's  pos- 
session, B  has  the  right  to  hold  the  same  as  against  all  the  world,  until 
A  has  demanded  the  same  of  him,  and  A  can  maintain  no  action  against 
B  therefor,  until  he  has  demanded  the  same  of  him,  and  thus  termi- 
nated B's  right  of  possession  {Sherry  v.  Pickens,  10  Ind.  375 ;  Gior- 
ney  v.  Kenny,  2  E.  D.  Smith  [N.  Y.],  132 ;  Zimmerman  v.  Fair- 
hanks,  35  Wis.  368 ;  Philpot  v.  Kelley,  3  Ad.  &  El.  106 ;  Fairlanks 
V.  Pheljps,  22  Pick.  535),  unless  B  has  ahused  his  right  of  possession 
{Norton  v.  Kidder,  54  Me.  189  ;  Fisher  v.  Kyle,  27  Mich.  454 ;  Joh7i- 
son  V.  Whittemore,  27  id.  463),  or  has  actually  converted  the  property 
to  his  own  use.  Horsleyx.  BrancJi,  1  Humph.  199;  Kronschncd)le 
V.  Knoljlauch,  21  Minn.  56;  Maguyerx.  Hawthorn,  2  Harr.  (2  Del.) 
71. 

If  the  defendant  has  a  lien  of  any  kind  upon  the  property,  which 
operates  as  a  valid  claim  thereon,  wliether  it  arises  under  contract  or 
by  operation  of  law,  the  owner  cannot  maintain  trover  against  him 
therefor,  until  he  has  paid  or  offered  to  pay  tlie  amount  due  under  the 
lien  {Picquet  v.  McKay,  2  Blackf.  465  ;  Kdgerly  v.  Emerson,  23  N. 
H.  555),  or  unless  the  lien  is  waived  {Hodgson  v.  Woodhouse,  1  Cranch 
[C.  C],  549)  ;  or  unless  it  has  been  lost  by  reason  of  the  defendant  hav- 
ing set  up  another  or  different  claim  to  the  goods  {Boardman  v.  Silly 
1  Camp.  410  ;  Murray  v.  Rosevelt,  Anth.  138) ;  or  by  an  actual  con- 
version of  the  goods  to  his  own  use,  either  by  a  sale  thereof,  or  by  using 
them  for  his  own  benefit,  or  pei-mitting  others  to  do  so. 


148  TEOYEK. 

If  a  purchaser  of  goods  seeks  to  recover  for  them  in  trover  against  the 
vendor,  he  must,  before  action  brought,  pay  or  offer  to  pay  the  price 
agreed  upon  {Bloxam  v.  Saunders^  4  B.  &  C.  941) ;  and  this  eeems  to 
be  the  rule,  even  where  the  sale  was  npon  credit,  as  in  such  a  case  the 
vendee  must  take  his  remedy  under  the  contract  {Martindale  v.  Smith, 
1  Q.  B.  389)  ;  and  it  seems  that  a  buyer  of  an  article  that  is  to  be  made 
for  him,  acquires  no  such  title  thereto  that  he  can  maintain  trover 
against  the  vendor  therefor,  even  though  he  has  paid  the  price  in  ad- 
vance. Sidton  V.  Camjjhell,  2  N«  Y.  (T.  &  C.)  595  ;  Andreios  v. 
Durant,  1  Kern.  35 ;  Peojyle,  etc.  v.  Com.  of  Taxes,  etc.,  58  IST.  Y.  (13 
Sick.)  242;  Mucklow  v.  Mongles,  1  Taunt.  318;  Woods  v.  Russell,  5 
B.  &  Aid.  942.  The  rule  is,  that  the  vendee  acquires  no  title  to  the 
articles  themselves,  ^mtil  they  are  finished  and  delivered  to  him. 
Thus  in  Mucklow  v.  Mangles,  1  Taunt.  318,  one  Pocock  entei-ed  into 
a  contract  with  a  barge  builder,  to  build  him  a  barge,  and  during  the 
progress  of  the  work  he  made  advances  to  the  builder  until,  long  be- 
fore the  barge  was  completed,  he  had  paid  the  entire  sum  due  there- 
for. "When  the  barge  was  nearly  finished,  the  builder  painted  Pocock's 
name  on  the  stern.  Two  days  after  the  barge  was  completed,  the 
barge  was  taken  by  the  defendant  npon  an  execution  against  the 
builder,  Pocock  in  the  meantime  having  become  bankrupt,  in  an  action 
of  trover  by  the  assignee  against  the  officer  making  the  levy,  it  was 
held  that  Pocock  had  no  title  to  the  barge  until  its  completion  and  de- 
livery to  him,  and,  consequently,  that  the  action  would  not  lie.  West 
Jersey  R.  R.  Co.  v.  Trenton  Car  Co.,  3  Yroom,  517. 

But  if  goods  are  sold  upon  credit,  and  left  v^tli  the  vendor,  and  he 
sells  them  to  another  hefore  the  term  of  credit  has  exj)ired,  he  is  liable 
to  the  purchaser  in  trover,  for  the  actual  damage  he  has  sustained,  even 
though  he  does  not  tender  the  price  of  the  goods.  Chinery  v.  Viall,  5 
II.  ife  N.  288.  And  it  has  been  held  that,  even  though  the  purchaser 
is  in  default,  and  has  not  paid  or  offered  to  pay  within  the  time  agreed 
npon,  but  tendered  the  money  hefore  there  had  heen  a  conversion  of 
the  goods  hy  the  vendor,  trover  lies  in  his  favor  for  the  goods.  3far- 
tindale  v.  Smith,  1  Q.  B.  389. 

Where  property  has  been  leased  to  a  person  for  a  fixed  time,  and  the 
lessor  permits  him  to  retain  the  property  after  the  time  has  expired,  he 
cannot  maintain  trover  for  the  property  until  he  has  first  withdrawn 
his  assent  to  its  retention  by  the  lessee  and  demanded  the  property. 
Thompson  v.  Moesta,  27  Mich.  182.  And  where  property  is  leased  at 
will  with  liberty  on  the  part  of  the  lessee  to  purchase  at  a  certain  price, 
if  he  elects  to  do  so,  the  lessor  cannot  maiutahi  trover  against  a  person 
who  wronjj-fidlv  took  it  out  of  the  lessee's  possession  until  after  he  has 
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termiuated  the  lease  by  a  demand  of  the  property  or  the  purchase- 
money.     Fairhanh  v.  Phelps,  22  Pick.  535. 

Where  goods  have  been  fraudulently  exchanged,  the  person  defrauded 
cannot  maintain  trover  until  he  has  first  put,  or  ofEered  to  put,  the 
other  party  in  statu  quo,  by  a  return  of  the  property  {Kimball  v. 
Cunningham,  4  Mass.  502) ;  and  generally  it  may  be  said  that,  in  order 
to  maintain  the  action,  the  plaintiff  must  do  every  thing  that  is  neces- 
sary to  remove  any  claim,  legal  or  equitable,  that  the  defendant  may  have 
upon  the  property,  and  take  all  the  steps  necessary  to  put  him  in  the 
position  of  a  \vi-ong-doer,  holding  the  property  without  color  of  right. 
In  order  that  it  may  be  understood,  when  a  lien  exists  upon  property, 
that  must  be  removed  before  trover  will  lie,  it  may  not  be  amiss  to 
state  here,  when  and  how  a  lien  arises.  When  property  is  delivered  to 
another  to  be,  by  his  skill  and  labor,  or  by  the  addition  thereto  of 
property  of  his  own,  increased  in  value,  he  has  a  lien  on  the  article 
both  for  his  labor  and  materials,  whether  the  price  was  agreed  upon  or 
not,  unless  there  is  a  contract  inconsistent  witli  such  lien.  Gregory  v. 
Stryher,  2  Denio,  Q'iS  ;  Hanna  v.  Phelps,  7  Ind.  21  ;  Morgan  v. 
Congdon,  4  JST.  Y.  (4  Comst.)  552  ;  Partridge  v.  Dartmoxuth  College, 
5  In".  H.  286;  McFarland\.  Wheeler,  26  Wend.  467;  FranUin  v. 
Rosier,  4  B.  &  Aid.  341 ;  Williams  v.  Allsuj},  10  C.  &  B.  (K.  S.) 
417 ;  Blake  v.  Nicholson,  3  M.  &  S.  167.  Thus,  a  mechanic  of  any 
kind  has  a  lien  upon  all  personal  property  for  manufacture  or  repairs, 
while  it  remains  in  his  possession  {Ex  parte  Shank,  1  Atk.  234; 
Franklin  v.  Hosier,  4  B.  &  Aid.  341 ;  Blake  v.  Nicholson,  3  M.  &  S. 
167 ;  Clark  v.  Ilale,  34  Conn.  398  ;  Moore  v.  Hitchcock,  4  Wend.  292; 
Bevam,  v.  Waters,  3  C.  &  P.  520  ;  Bleaden  v.  Hancock,  M.  &  M.  465) ; 
as  a  shipwright  for  repairs  on  a  ship  {Ex  parte  Shank,  1  Atk.  234) ;  a 
printer  to  whom  paper  had  been  delivered  to  be  printed  upon  {Blake 
V.  Nicholson,  3  M.  &  S.  167) ;  a  stereotype  printer  who  receives  plates 
to  print  from  {Bleaden  v.  Hancock,  M.  &  M.  465) ;  a  miller  wlio 
grinds  grain  at  his  mill  {Chase  v.  Westmore,  5  M.  <fe  S.  180) ;  a  car- 
riage maker  for  repairs  upon  a  carriage,  a  jeweller  for  repairs  upon  a 
watch  or  jewelry,  and  generally,  any  ]3erson  who  bestows  labor  upon 
the  property  of  another,  has  a  lien  upon  the  property  upon  which  the 
labor  was  bestowed,  for  the  reasonable  price  thereof  {Mount  v.  Wil- 
liams, 11  Wend.  77;  Jarvis  v.  Rogers,  15  Mass.  389;  Jlrqichart  \. 
Mclver,  4  Johns.  114;  McFarlanclY.  Wheeler,  26  Wend.  467  ;  Allen 
V.  Spencer,  1  Edm.  [jS".  Y.]  117) ;  unless  there  was  an  agreement  to 
give  credit  {Clark  v.  Hale,  34  Conn.  398)  ;  or  there  is  a  special  agree- 
ment inconsistent  therewith.  Bailey  v.  Adams,  14  Wend.  201 ;  Trus 
V.  Pirsson,  1  Hilt.  (N.  Y.)  292 ;  Fieldings  v.  Mills,  2  Bosw.  489.  This 
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lien,  however,  only  extends  to  the  identical  articles  upon  which  the 
labor  was  bestowed,  and  does  not  extend  to  other  articles  of  the  same 
kind  in  the  possession  of  the  lienor  belonging  to  the  lienee,  upon  which 
nothing  has  been  done.  Thus,  if  A  furnishes  B  materials  for  the 
manufacture  of  a  suit  of  clothes,  B  has  a  lien  upon  the  cloth  for  the 
price  of  manufacture,  hut  he  has  no  lien  u])on  the  materials  that  are 
left,  and  if  he  delivers  the  clothes  without  exacting  the  price,  he  can- 
not hold  the  balance  of  the  materials,  unless  by  agreement,  the  lien  was 
transferred  to  them.  His  lien  extends  only  to  the  labor  done,  and  does 
not  embrace  other  charges,  as  for  keeping  the  property,  or  for  labor  upon 
other  articles  (British  Enip.  Shij)  Co.  v.  Somes,  8  H.  L.  Cas.  338  ;  30  L. 
J.  Qi  B.  229  ;  Canvpston  v.  Heigh,  2  Scott,  684 ;  Bleaden  v.  Hancock, 
M.  &  M.  465) ;  nor  does  it  extend  to  tools  or  machinery  furnished  by 
the  person  for  whom  the  labor  was  done,  with  which  to  perform  the 
labor,  unless  such  is  the  custom  of  the  trade,  or  there  is  an  agreement 
to  that  effect.  Bleadon  v.  Hancoch,  M.  &  M.  465.  It  is  not  assign- 
able nor  attachable,  but  exists  only  in  favor  of  the  person  who  per- 
formed the  labor  or  had  it  performed,  consequently  if  A  makes  repairs 
upon  B's  carriage,  and  sells  out  his  business,  as  well  as  his  outstanding 
accounts  to  C,  C  cannot  set  up  A's  lien  upon  the  carriage  in  defense  to 
an  action  of  trover  brought  against  him  by  the  owner  of  the  carriage 
{McFarland  v.  Wheeler,  26  Wend.  467 ;  Meany  v.  Head,  1  Mas.  [C. 
C]  319  ;  TJrqtihart  v.  Mclver,  4  Johns.  114) ;  nor  does  it  exist  after 
the  property  has  been  voluntarily  delivered  to  the  owner  by  the  lienor 
before  the  price  is  paid  {Jorden  v.  James,  5  Ham.  [Ohio]  88 ;  Pom- 
roy  V.  Kingsley,  1  Tyler  [Yt.],  294)  ;  nor  if  it  is  waived  by  the  lienor 
by  neglecting  to  set  it  up,  or  if  he  claims  to  hold  the  property  upon 
some  other  ground  {Picq[uet  v.  McKay,  2  Blackf.  465  ;  LaMotte  v. 
Archer,  4  E.  D.  Smith  [K.  Y.],  46) ;  or  where  he  uses  the  property  in 
a  manner  inconsistent  with  the  lien.  Holly  v.  Huggeford,  8  Pick.  73. 
If  the  lienee  takes  the  property  away,  without  the  assent  of  the 
lienor,  the  lienor  may  pursue  the  property  or  maintain  trover  against 
him  for  it.  Allen  v.  Spencer,  1  Edm.  (N.  Y.)  117;  Partridge  v. 
Dartmouth  College,  5  K.  H.  286.  If  the  \\q\\qx  jperm^its  the  property 
to  go  into  the  hands  of  the  lienee,  without  payment  of  the  sum  due, 
his  lien  is  irretrievably  lost,  and  is  not  revived  if  the  property  again 
comes  into  his  hands.  Grinnell  v.  Cook,  3  Hill,  485 ;  McFarland  v. 
Wheeler,  26  Wend.  467 ;  Walther  v.  Wetmore,  1  E.  D.  Smith  (X.  Y.), 
7.  If  a  person  having  the  property  of  another  in  his  possession  for 
repairs,  manufacture  or  otherwise,  and  he  loans  him  money  thereon,  he 
cannot  retain  a  lien  upon  the  property  for  such  loan  unless  there  was 
a  special  agreement  to  that  effect  {Roherts  v.  Kain,  6  Rob.  [IST.  Y.] 
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854:  ;  Piequet  v.  McKay,  2  Blackf.  465  ;  Allen  v.  Megguire, 
15  Mass.  490  ;  Jarvls  v.  Rogers,  15  id.  389)  ;  neither  can  a  lien 
arise  unless  there  is  a  special  agreement  therefor,  or  unless  it  is 
in  accordance  with  the  usages  of  the  trade.  Therefore  it  is  held 
that  an  agistor  has  no  lien  upon  cattle  for  their  pasturage,  or  a 
stable  keeper  for  the  keep  of  a  horse,  or  a  commission  merchant  for 
advances  made  upon  goods.  Fox  v.  McGregor,  11  Barb.  41  ;  Neff  v- 
Thompson,  8  id.  213  ;  Blssell  v.  Pearce,  28  N.  T.  (1  Tiff.)  252  ;  CooTc 
V.  Grinnell,  3  Hill,  485  ;  Jarvis  v.  Rogers,  15  Mass.  389  ;  Roberts  v. 
Kam,  6  Rob.  (K.  Y.)  354 ;  Picguet  v.  McKay,  2  Blackf.  455.  A  person 
has  no  lien  for  repairs  made  without  the  knowledge  or  assent  of  the 
owner  {Glarh  v.  Hale,  34  Coim.  398);  even  though  thej  were  made 
at  the  request  of  a  person  who  had  the  property  in  his  possession,  if 
such  person,  in  fact,  had  no  authority  from  the  owner  to  have  such 
repairs  made.  Hiscox  v.  Greenwood,  4  Esp.  174.  Whenever  a  lien 
exists,  the  owner  cannot  recover  the  property  in  troYer  from  thellenor, 
unless  he  has  first  discharged,  or  offered  to  discharge  the  lien,  unless 
the  lienor  has  waived  or  forfeited  his  lien  [Allen  v.  Spencer,  1  Edm. 
[IST.  Y.]  117  ;  Partridge  v.  Bartmouth  College,  5  IST.  H.  286)  ;  and  the 
rules  stated  above  will  generally  furnish  a  guide  by  which  it  can  be 
determined  where  any  such  claim  exists  upon  property.  See  Yol.  4, 
pp.  315-336,  title  Lien. 

§  7.  What  title  or  possession  is  ret^uired.  I  n  order  to  maintain 
trover,  the  plaintiff  must  have  had  the  actual  custody  of,  or  some 
species  of  property,  either  general  or  special,  in  the  articles  sought  to 
be  recovered.  Bertholf  v.  Quinlan,  68  111.  297 ;  Glaze  v.  McMillion, 
7  Port.  (Ala.)  279 ;  Barton  v.  Punning,  6  Blackf.  209  ;  Ayres  v. 
French,  41  Conn.  142  ;  Kemp  v.  Thompson,  17  Ala.  9 ;  Hostler  v. 
Skull,  1  Taylor,  152;  Kennington\.  Williams,  30  Ala.  361;  Pyne 
V.  Por,  1  T.  E.  55  ;  HicIoIzy.  Buck,  22  Yt.  149  ;  Swift  v.  Moseley,  10 
id.  208.  But  a  vested  legal  interest  is  sufficient.  Pope  v.  Tucker,  23 
Ga.  484.  The  plaintiff  must  also  have  an  immediate  right  to  the  pos- 
session of  the  property.  Owen  v.  Knight,  4  Bing.  N.  C.  54 ;  Gordon 
V.  Harper,  7  T.  Pt.  9^;  Clark  v.  Adam,  1  C.  &  F.  242  ;  Clark  v. 
Praper,  19  IS".  H.  419  ;  Ayres  v.  French,  41  Conn.  142  ;  Winship  v. 
Neale,  10  Grray,  382.  And  this  right  must  have  existed  at  the  time 
when  the  action  was  brought.  Jones  v.  Sinclair,  2  IS..  H.  319  ; 
Burton  V.  Tannehill,  6  Blackf.  470  ;  Fairhank  v.  Phelps,  22  Pick. 
535  ;  Caldviell  v.  Coioan,  9  Yerg.  262  ;  Bradley  v.  Copley,  1  C.  B. 
685  ;  Andrews  v.  Shaw,  4  Dev.  (JST.  C.)  70.  A  purchaser  of  goods 
which  remain  in  possession  of  the  vendor,  subject  to  the  vendor's  lien 
for  unpaid  purchase-money,  cannot  maintain  an  action  of  trover  against 
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a  wrong-doer.  Lord  v.  Price,  L.  R.,  9  Exch.  54 ;  8  Eng.  Rep.  505. 
Mere  naked  possession  is  sufficient  to  entitle  one  to  maintain  the 
action  against  one  who  is  a  mere  trespasser.  Knapp  v.  Winchester,  11 
Yt.  351 ;  Oook  v.  Patterson,  35  Ala.  102 ;  Nicolls  v.  Bastard,  1  Gale, 
295 ;  Jeferies  v.  Gt.  Western  Railway  Co.y  5  El.  &  Bl.  802.  But  the 
right  of  possession  must  have  been  lawfully  acquired,  and  must  be 
better  than  that  of  the  defendant.  If  their  rights  are  equal,  the  action 
will  not  lie,  as  the  plaintiff  must  recover  upon  the  strength  of  his  own 
title,  and  cannot  rely  upon  the  weakness  of  the  defendant's  title  {Damid- 
son  V.  Waldron,  31  111.  120 ;  Mulligan  v.  Bailey,  28  Ga.  507) ;  and 
if  neither  the  plaintiff  nor  his  grantor  ever  had  any  title  to  the  prop- 
erty, he  may  be  nonsuited,  in  those  States  where  a  nonsuit  is  permis- 
sible {Haines  v.  Perryman,  29  Ga.  529) ;  and  mej-e  possession  by  the 
defendant,  without  any  title,  is  good  as  against  the  claim  of  a  person 
under  an  invalid  or  fraudulent  title.  Mulligan  v.  Bailey,  28  Ga.  507 ; 
Raines  v.  Perryman,  29  id.  529.  Thus,  in  the  case  last  cited,  the 
plaintiff  sought  to  recover  for  a  slave  in  the  defendant's  possession. 
The  claim  was  predicated  upon  a  sale  of  the  slave  to  him  by  a  person 
who,  it  appeared,  never  had  any  valid  title  to  her.  The  court  held  that 
there  could  be  no  recovery,  because  the  defendant,  being  in  possession, 
had  a  right  to  retain  the  slave  against  every  one,  except  a  person  hav- 
ing a  superior  right.  In  BucMey  v.  Gross,  3  B.  &  S.  566,  afire  having 
taken  place  in  a  w^arehouse,  in  which  a  quantity  of  tallow  was  stored, 
the  tallow  melted  and  flowed  down  into  the  sewers,  and  from  there  into 
the  river,  from  which  portions  of  it  were  taken  by  different  persons. 
A,  one  of  the  persons,  sold  some  of  the  tallow  to  the  plaintiff  which 
was  taken  from  him  by  the  police,  and  he  was  taken  before  a  magistrate 
and  charged  with  having  stolen  or  unlawfully  obtained  it.  The  charge 
was  dismissed  by  the  magistrate,  but  he  directed  the  tallow  to  be  sold 
under  the  provisions  of  the  statute,  and  the  defendant  purchased  it  at 
such  sale.  The  plaintiff  having  brought  an  action  of  trover  for  the 
tallow,  it  was  held  that  he  had  no  such  title  or  right  thereto,  as  would 
uphold  the  action.  See,  also,  Z^yer  v.  Vandenbergh,  11  Johns.  159; 
Gibbs  V.  Linley,  13  Yt.  208. 

Constructive  possession  of  property  is  sufficient  to  entitle  the  plain- 
tiff to  a  recovery  {Corfield  v.  Coryell,  4  Wash.  C.  C.  371) ;  as, 
where  an  officer  makes  an  attachment  or  levy  upon  property,  upon 
a  wTit  of  attachment  or  execution,  in  the  mode  designated  by 
statute,  he  thereby  acquires  a  constructive  possession  of  the  goods 
that  will  uphold  an  action  of  trover  for  their  conversion.  Lloyd 
V.  Wyckoff,  6  Halst.  (IST.  J.)  218 ;  ILa/milton  v.  LLamilton,  1  Dutch. 
544;  Demde  v.  Harris,  9  Pick.  364;  Polley  v.  Lenox  Iron  Works, 
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15  Gray,  513  ;  Davidson  v.  Waldmn,  31  111.  120 ;  Williams  v.  Jlern- 
don,  12  B.  Monr.  484.  So  where  a  person  has  purchased  property, 
and  paid  the  purchase-price  and  it  has  been  set  apart  for  him,  and 
nothing  remains  to  be  done  except  to  take  the  property  away,  he 
lias  a  sufficient  legal  possession  to  entitle  him  to  maintain  trover 
against  either  the  vendor,  or  any  other  person  who  converts  it  {Austen 
V.  Craven,  4  Taunt.  644 ;  Bryans  v.  Nix,  4  M.  &  W.  775  ;  Payne  v. 
Brander,  2  Stark.  568  ;  Chinery  v.  Yiall,  5  H.  &  IS'.  288  ;  Woods 
v.  Russell,  5  B.  &  Aid.  942),  except,  possibly,  an  attaching  or  levying 
creditor. 

A  finder  of  property  has  such  a  special  property  therein,  that  he 
can  maintain  trover  therefor  against  any  person  except  the  true  owner 
or  one  having  a  better  title  than  himself  {Bridges  v.  liawkes worth,  7 
Eng.  L.  &  Eq.  424 ;  Mathews  v.  Harsell,  1  E.  D.  Smith  [N.  Y.],  393; 
Clark  V.  Maloney,  3  Harr.  [Del.  J  68;  TancilY.  8eaton,'2^  Gratt. 
601 ;  N.  T.  <&  Harlem  E.  R.  Co.  v.  Hawes,  56  I^.  Y.  (11  Sick.)  175, 
178;  Durfee  v.  Jones,  11  R.  I.  588;  Armory  v.  Delamirie,  1  Str. 
505),  provided,  however,  he  must  be  an  innocent  finder,  and  must  not 
have  taken  the  property  fraudulently  or  feloniously,  knowing,  or 
having  the  means  of  knowing,  who  the  owner  is,  and  with  such  knowl- 
edge, or  means  of  knowledge,  neglecting  to  give  it  up.  Buckley  v. 
Gross,  3  B.  &  S.  566.  The  finder  of  property  may  maintain  trover  for 
the  articles  found  by  him,  even  against  the  owner  of  the  premises  upon 
which  they  were  found.  Thus,  in  Bridges  v.  Ilawkesworth,  7  Eng. 
L.  &  Eq.  424,  the  plaintiff,  being  in  the  defendant's  shop,  picked  up  a 
small  parcel  that  was  lying  there,  and  showed  it  to  the  defendant. 
The  parcel,  upon  being  opened,  was  found  to  contain  bank  notes.  The 
plaintiff  requested  the  defendant  to  keep  them,  and  deliver  them  to 
the  owner,  and  the  defendant  advertised  for  the  owner,  but,  after  three 
years,  no  one  having  appeared  to  claim  them,  the  defendant  refused  to 
deliver  them  up  to  the  plaintiff,  although  he  oflfered  to  indemnify  him 
against  any  claim  in  respect  to  the  notes,  and  to  pay  him  the  expenses 
of  advertising.  The  court  held  that  the  defendant  was  liable  in  trover 
for  the  notes.  See,  also.  Armory  v.  Delamirie,  1  Str.  505  ;  Matheios 
V.  Harsell,  1  E.  D.  Smith  Qs.  Y.),  393 ;  Clark  v.  Malloney,  3  Harr. 
(Del.)  68 ;  McLaughlin  v.  Waite,  9  Cow.  670.  But  the  property  must 
hQ  found,  that  is,  it  must,  at  the  time  when  the  finder  came  upon  it, 
have  been  in  such  a  situation  as  to  clearly  indicate  that  it  was  lost,  and 
not  voluntarily  placed  by  the  owner,  where  it  was  found,  by  careless- 
ness or  forgetf  Illness.  If  it  was  evidently  laid  where  it  was  found,  it 
then  hecomes  the  duty  of  the  owner  of  the  premises,  to  keep  the  prop- 
erty for  its  owner,  as,  in  such  cases,  he  is  treated  as  a  quasi  bailee,  and 
Vol,  YL— 20 
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he  may  maintain  trover  therefor  against  the  finder ;  as  if  a  pocket-])ook 
is  found  upon  a  table,  desk,  counter,  etc.,  in  a  store,  bank  or  other 
building,  the  presumption  is,  that  the  owner  placed  it  there  and  forgot 
it ;  but,  if  it  is  found  upon  the  floor  or  in  any  situation  where  it  is 
evident  that  it  came  there  by  accident  or  mischance,  it  is  treated  as 
lost  property  and  the  finder  is  entitled  thereto  as  against  everybody 
but  the  true  owner.  MoAvoy  v.  Medina^  11  Allen,  548  ;  Brandon  v. 
Muntsville  Bank,  1  Stew.  (Ala.)  320.  Indeed,  this  rule  is  so  strict, 
that  it  has  been  held  that,  in  an  indictment  for  stealing  lost  property, 
when  the  real  owner  is  unknown,  it  should  be  alleged  to  be  the  prop- 
erty of  the  finder.     Regina  v.  Peters,  1  C.  &  K.  245. 

Where  a  person  in  the  custody  of  property  belonging  to  another,  as 
a  carrier,  delivers  it  to  the  wrong  person  by  mistake,  he  is  treated  as 
still  being  in  constructive  possession  of  the  property,  so  far  as  to 
enable  him  to  maintain  trover  for  it  as  against  the  person  to  whom  it 
was  so  delivered.  Thus,  where  a  carrier  left  a  lot  of  hides  belonging 
to  another  person,  through  mistake,  with  a  tanner,  wdiose  servants  ap- 
propriated them  for  his  benefit,  the  tanner  having  been  seasonably 
notified  of  the  mistake,  it  was  held  that  the  carrier  might  maintain 
trover  against  him  for  the  hides  {Cheshire  R.  R.  Co.  v.  Foster,  51 
N.  H.  490.  See,  also.  III.  Cent.  R.  R.  Co.  v.  Parks,  54  III.  274) ; 
or  the  owner  may  sue  such  person  in  trover.  Bartlett  v.  Hoyt,  33  ]^. 
H.  151. 

Generally,  it  may  be  said  that  the  decisive  test  as  to  when  an  action 
of  trover  may  be  maintained  is,  whether  the  plaintiff  has  the  right  to 
the  possession  of  the  property  at  the  time  when  the  action  was  brought. 
If  so,  the  action  may  be  maintained,  even  though  the  defendant  is  the 
real  owner  of  the  property,  as,  where  the  plaintiff  is  the  lessee  of  the 
property  for  a  term  that  has  not  expired  {Billings  v.  Tucker,  6  Gray, 
368 ;  Grant  v.  King,  14  Yt.  367 ;  Eickok  v.  Buck,  22  Yt.  149),  or  has 
a  lien  upon  the  property  that  has  not  been  discharged,  forfeited  or 
waived.  Allen  v.  Spencer,  1  Edm.  (N.  Y.)  117 ;  Partridge  v.  Dao^t- 
mouth  College,  5  N.  H.  286. 

Where  a  person  acquires  a  right  to  the  custody  of  property  by  con- 
tract, or  by  operation  of  law,  he  may  maintain  trover  for  it,  against 
any  person  who  wrongfully  withholds  it  {Branch  v.  Morrison,  6 
Jones  [N.  C],  16;  Parkhurst  v.  Jacobs,  17  Mich.  302;  Bowen  v. 
Fenner,  40  Barb.  385 ;  Ohinery  v.  Viall,  5  H.  &  N.  288),  and  to  this 
end,  the  right  of  possession  is  superior  to  the  right  of  property 
{Bloxam  v.  Sanders,  4  B.  &  C.  941),  for  the  right  of  property  may 
be  in  one  person,  and  the  right  to  the  present  possession  be  in  another, 
and  where  they  do  not  concur,  the  action  is  only  maintainable  by  him 
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who  has  the  right  to  the  immediate  possession.  Hickok  v.  Burt,  22 
Vt.  15.  He  must  be  in  a  position  that  entitles  him  to  the  possession 
of  the  property  at  the  time  of  demand  and  suit  hr ought.  Clarh  v. 
Draper,  19  I^.  H.  419 ;  Glap:p  v.  Glidden,  39  Me.  448.  Therefore, 
the  lessor  of  property  for  a  term,  although  the  title  to  the  property  is 
in  him,  cannot  maintain  trover  therefor  against  a  person  who  takes  it 
out  of  the  custody  of  the  lessee,  unless  the  lessee  has  so  conducted 
with  the  property  as  to  put  an  end  to  his  right  to  its  possession  under 
the  lease  {Billings  v.  Tucker,  6  Gray,  368 ;  Harvey  v.  Epps,  12  Gratt. 
153),  and  a  sale,  or  abuse  of  the  property  by  the  lessee  has  that  effect. 
Billings  v.  Tiieker,  6  Gray,  368  ;  Grant  v.  King,  14  Yt.  367 ;  Lovejoy 
V.  Jones,  20  'E.  H.  164. 

§  8.  What  property  may  be  converted.  Trover  lies  for  every  species 
of  personal  property,  animate  or  inanimate.  Thus,  it  has  been  held 
that  it  lies  for  a  dog,  although  by  statute  the  defendant  had  a  right  to 
kill  it, because  it  had  no  collar  on  {Cummings  v.  Perham,  1  Mete.  [Mass.] 
555 ;  Binstead  v.  Buck,  1  W.  Bla.  HIT) ;  for  animalsy^rae  naturae 
that  have  been  domesticated  ;  as  wild  geese,  which,  after  they  liad  been 
tamed,  strayed  away,  but  which  had  not  regained  their  natural  liberty 
{Amory  v.  Flynn,  10  Johns.  102) ;  so  for  a  horse,  or  any  species  of  ani- 
mals which  are  the  subject  of  property,  and  which  have  not  returned  to 
their  wild  state.  Henly  v.  Walsh,  2  Salk.  686  ;  Williams  v.  Belthany, 
2  Const.  Rep.  (S.  C.)  415.  So  it  lies  for  any  valuable  paper,  whether 
it  be  an  evidence  of  indebtedness  or  of  title  to  things  real  or  personal, 
as  a  deed  {Sj^encer  v.  Dearth,  43  Yt.  98  ;  Day  v.  WJiitney,  1  Pick.  503) ; 
a  promissory  note  {Stephenson  x.Feezer,  55  Ind.  416;  Nininger\.  Ban- 
ning, 7  Minn.  274 ;  Donnell  v.  Thompson,  13  Ala.  440) ;  where  the 
owner  of  a  past  due  promissory  note  puts  it  into  the  hands  of  A  for 
collection,  and  A  sells  it  to  B,  the  owner  may  maintain  trover  against 
B  {Seago  v.  Pomeroy,  46  Ga.  227 ;  Spencer  v.  Dearth,  43  Yt.  98 ; 
Stewart  v.  Martin,  49  id.  266 ;  Kingman  v.  Pierce,  17  Mass.  247 ; 
Griswold  V.  Judd,  1  Root,  221) ;  whether  in  the  hands  of  a  third 
person  {Todd  v.  Cruikshanks,  3  Johns.  432),  or  in  the  hands  of  a 
person  who  obtained  it  by  fraud  {Griswold  v.  Judd,  1  Root,  221), 
either  of  himself  or  a  third  person  at  his  instigation  or  with  his  knowl- 
edge {Netleton  v.  Biggs,  id.  125) ;  or  in  the  hands  of  a  payee,  or  any 
other  person,  after  it  has  been  fully  paid  and  satisfied.  Park  v.  Mc- 
Daniels,  37  Yt.  594 ;  Spencer  v.  Dearth,  43  id.  98.  So,  it  lies  for  a 
policy  of  insurance  {Harding  v.  Carter,  1  Park  on  Ins.  4) ;  for  an 
agreement  or  contract,  even  though  not  stamped  as  required  by  law 
{Scott  V.  Jones,  4  Taunt.  865) ;  for  a  check,  although  it  is  not  indorsed 
{Tilden  v.  Brown,  14  Yt.  164) ;  for  an  execution  {Keeler  v.  Fassettf 
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21  id.  539) ;  for  a  bond  {Bullock  v.  Rogers,  16  id.  294) ;  for  a  parish 
book  of  record  {Stebhiiis  v.  Jennings,  10  Pick.  1T2 ;  Sudbury  v.  Stearns, 
21  id.  148) ;  for  a  jadginent  roll  {Hudspeth  v.  Wilson,  2  Dev.  [N.  C] 
372);  but  not  for  a  justice's  judgment  [Cobh  v.  Carnegay,  6  Ired.  L. 
358) ;  for  bank  notes  that  can  be  identified  {Moody  v.  Keener,  7  Port. 
[Ala.]  218) ;  or  even  when  they  cannot  be ;  as  against  a  cashier  of  a 
bank  or  other  person  who  converts  bank  bills  left  with  him  on  special 
deposit.  Coffi7i  V.  Anderson,  4  Blackf .  395.  So,  for  drafts,  bills  of  ex- 
change, or  securities  of  any  kind,  whether  negotiable  or  not,  or  for  a 
receipt,  or  any  valuable  paper.  Comjparet  v.  Burr,  5  Blackf.  419 ; 
Ayres  v.  French,  41  Conn.  151  ;  TucTcer  v.  Jewett,  32  id.  563.  So,  it 
lies  for  certificates  of  stock  in  an  incorporated  company  {Ayres  v. 
French,  41  Conn.  151  ;  Cousland  v.  Davis,  4  Bosw.  [X.  Y.]  619 ; 
Monli,  V.  Graham,  8  Mod.  9 ;  Tisdale  v.  Harris,  20  Pick,  9 ;  Mar^j- 
land  F.  Ins.  Co  v.  Dalrymjple,  2  Md.  242  ;  Freeman  v.  Harwood,  49 
Me.  195  ;  Fisher  v.  Brown,  104  Mass.  259) ;  for  a  letter,  wrongfully 
withheld  by  a  postmaster,  or  a  newspaper  {Teall  v.  Felton,  1  N.  Y.  [1 
Comst.]  537 ;  12  How.  [XJ.  S.]  284) ;  or  for  papers  and  exhibits  filed 
as  evidence  in  a  case  on  trial  before  a  justice  of  the  peace.  Yates  v. 
Felton,  48  Yt.  314.  So,  for  books  of  account,  vouchers,  manuscript, 
drawings,  copies,  or  any  valuable  paper  of  any  kind  or  description. 
{Ayres  v.  French,  41  Conn.  151 ;  Fullam  v.  Oummings,  16  Yt.  697) ; 
a  chattel  mortgage.  Stephenson  v.  Feezer,  55  Ind.  416.  So,  it  lies 
for  gold  or  silver  coins,  as  where  a  coin  is  paid  to  one  by  mistake 
for  a  smaller  coin  than  it  really  was ;  but  in  order  to  maintain  the 
action,  the  plaintiff  must  first  have  put,  or  offered  to  put  the  defend- 
ant in  statu  quo  {Chapman  v.  Oole,  12  Cray,  141)  ;  or  for  money  in  a 
bag,  letter,  or  sealed  package.  Moody  y.  Keener,  7  Port.  (Ala.)  218.  It 
lies  for  a  whale  which  has  been  killed  and  anchored,  with  marks  of  ap- 
propriation thereon,  by  the  captors.  Taher  v.  Jenny,  Sprague  (C.  C), 
315  ;  Bourne  v.  Ashley,  1  Low.  27.  So,  for  a  building  that  has  been 
severed  from  the  freehold  and  removed  {Smith  v.  Benson,  1  Hill,  176); 
or  that  is  set  on  wooden  blocks,  without  underpinning.  Dame  v.  Dame, 
38  K.  H.  429  ;  Hinckley  v.  Baxter,  13  Allen,  139  ;  Adams  v.  Goddard, 
48  Me.  212 ;  HincUey  v.  Baxter,  13  Allen  (Mass.),  139 ;  Pullen  v. 
Bell,  40  Me.  314  ;  Davis  y.  Taylor,  41  111,  405  ;  Crippen  v.  Morrison, 
13  Mich.  23.  So,  for  manure  that  is  severed  from  the  freehold  and 
carried  to  other  premises  {Stone  v.  Proctor,  2  Chip.  [Yt.]  116  ;  Fay  v. 
Muzzey,  13  Gray,  53) ;  or  that  is  not  incorporated  with  the  soil.  Pink- 
ham  V.  Gear,  3  IsT.  H.  484 ;  KoUe  v.  Sylvester,  42  Yt.  146  ;  Ford  v. 
Cohh,  20  K.  Y.  344.  So,  for  sand,  gravel,  ore,  or  any  thing  pertaining 
to  the  freehold,  after  it  is  severed  therefrom  {Northam  v.  Bowden, 
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11  Excb.  70 ;  Riley  \.  Boston  Water  Power  Co.,  11  Cush.  11) ;  as 
growing  crops,  grass,  trees,  etc.  Whidden  v.  Seelye,  40  Me.  247  ; 
8amj)8on  v.  Hammond.,  4  Cal.  184  ;  Forsyth  v.  Wells,  41  Penn.  St.  291 ; 
Branch  v.  Morrison,  5  Jones,  16.  So,  it  lies  for  an  undivided  part  of 
a  chattel,  where  the  whole  has  been  converted  (  Watson  v.  King,  4  Camp. 
272 ;  Moore  v.  Aldrich,  25  Tex.  Supp.  272)  ;  and  for  any  species  of 
jjersonal  property.  Brice  v.  Yanderheyden,  9  "Wend.  472  ;  Branch  v. 
Morrison,  5  Jones,  16  ;  Chapman  v.  Cole,  12  Gray,  141 ;  Ayi'es  v. 
French,  41  Conn.  140 ;  Bartlett  v.  Hoijt,  29  N.  H.  317. 

If  a  person  collects  and  piles  any  species  of  property  upon  public  or 
vacant  lands,  or  upon  a  highway,  to  which  no  particular  individual  has 
a  title,  he  thereby  acquires  such  a  title  thereto  as  will  uphold  an  action 
of  trover  against  any  person  who  takes  it  away  and  converts  it.  Thus, 
in  Haslem  v.  LocMoood,  37  Conn.  500 ;  S.  C,  9  Am.  Rep.  350,  the 
plaintiff  raked  manure  into  heaps,  that  had  accumulated  in  the  street, 
the  fee  of  which  was  in  the  borough,  intending  to  remove  it.  Before 
he  could  do  so,  and  within  twenty-four  hours,  the  defendant  drew  it 
away  in  a  cart.  The  court  held  that  the  plaintiff  had  such  a  title  to, 
and  such  constructive  possession  of  the  manure,  as  would  uphold  an 
action  of  trover  for  it.  So,  where  a  person  cuts  and  piles  wood  on 
public  or  vacant  lands,  or  grass,  rushes,  etc.,  and  leaves  them  there,  in- 
tending to  remove  them,  it  is  held  that,  by  the  very  act  of  severance,  by 
him,  h.Q  prima  facie  acquires  such  title  thereto  as  will  uphold  an  action 
of  trover  in  his  favor  against  any  person  who  converts  it.  Rockham  v. 
Jessuj),  3  "Wils.  332  ;  Northam  v.  Bowden,  11  Exch.  70  ;  Rome  v. 
Brenton,  8  B.  &  S.  327.  The  plaintiff  makes  out  his  case  and  right  of 
recovery  when  he  shows  that  he  has  a  right  to  the  immediate  posses- 
sion of  the  property,  and  he  is  not  recjuired  to  prove  either  that  he 
owns,  or  ever  had  possession  of  the  property.  It  is  enough  that  he  is 
entitled,  of  right,  to  the  immediate  possession  of  the  property.  Ayres 
V.  French,  41  Conn.  140 ;  Smith  v.  Milles,  1  T.  R.  480 ;  Fowler  v. 
Doum,  1  B.  &  P.  47.  Thus,  when  goods  have  been  taken  from  the 
possession  of  another,  the  defendant  must  stand  upon  his  own  title,  and 
failing  to  establish  any  title  in  himself,  he  cannot  set  up  title  in  a  third 
person,  unless  he  connects  himself  with  that  title ;  therefore,  a  mere 
wrong-doer,  from  whose  possession  goods  have  been  wrongfully  taken 
by  another,  can  recover  in  trover  therefor,  upon  the  strength  of  his 
possession  alone,  and  the  defendant  will  not  be  permitted  to  defeat  a 
recovery,  by  showing  that  the  plaintiff  wrongfully  held  the  property. 
Jefferies  v.  Gt.  Western  R.  R.  Co.,  5  El.  &  Bl.  806  ;  ReojAe  v.  Shervnn, 
2  T.  &  C.  Q^.  T.)  528. 

§  9.  What  property  is  not  a  subject  of  conversion.    As  we  have 
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previously  stated,  trover  lies  only  for  personal  property,  and  cannot  be 
maintained  for  real  estate,  or  a  fixture  forming  a  part  of  the  realty,  so 
long  as  it  is  connected  therewith.  Colegrove  v.  Dias  Santas,  2  B.  &  C. 
78  ;  Pullen  v.  Bell,  40  Me.  314 ;  /Sampsoti  v.  Hammond,  4  Cal.  184 ; 
Whidden  v.  Seelye,  40  Me.  247  ;  Woodruff  Iron  Works  v.  Adams,  37 
Conn.  233 ;  Smith  v.  Archer,  53  111.  241 ;  Parker  v.  Goddard,  39  Me. 
144  ;  Dame  v.  Dame,  38  N.  H.  429  ;  Hinckley  v.  Baxter,  13  Allen, 
139 ;  Davis  v.  Taylor,  41  111.  405 ;  Crippeii  v.  Morrison,  13  Mich. 
23 ;  Overton  v.  WiUiston,  31  Penn.  St.  155.  Thus,  it  does  not  lie  for 
standing  trees,  growing  crops,  as  grass,  corn,  oats,  etc.  {Whidden  v. 
Seelye,  40  Me.  247  ;  Forsyth  v.  Wells,  41  Penn.  St.  291) ;  or  for  grass 
or  vegetables  eaten  by  cattle  that  break  into  an  in  closure  {Smith  v. 
Archer,  53  111.  241) ;  or  for  ores  or  minerals  not  mined  from  the  earth 
{Sampson  v.  Hammond,  4  Cal.  184) ;  or  for  manure  that  is  incorporated 
with  the  soil  and  forms  a  part  of  the  realty  {Fay  v.  Muzzey,  13  Gray, 
53) ;  unless  it  is  agreed  that  the  manure  shall  not  pass  by  lease  or  deed, 
but  shall  be  treated  as  personalty.  Strong  v.  Doyle,  110  Mass.  92 ; 
Bostwick  V.  Leach,  3  Day  (Conn.),  476  ;  Nolle  v.  Sylvester,  42  Yt. 
146 ;  Ropps  V.  Barker,  4  Pick.  239  ;  Ford  v.  Gobi,  20  N.  Y.  344. 
ISTor  does  it  lie  for  a  building  affixed  to  the  soil,  but  it  does  lie  for  one 
not  annexed  to  the  freehold,  which  the  owner  of  the  soil  refuses  to  per- 
mit the  owner  to  remove.  Dame  v.  Dame,  38  IST.  H.  429  ;  Pullen  v. 
Bell,  40  Me.  314 ;  Smith  v.  Benson,  1  Hill,  176  ;  Overton  v.  WiUiston, 
31  Penn.  St.  155  ;  Hinckley  v.  Baxter,  13  Allen,  139 ;  Crippen  v. 
Morrison,  13  Mich.  23  ;  Adams  v.  Goddard,  48  Me.  212.  In  reference 
to  fixtures,  in  order  to  determine  whether  trover  will  lie  for  them,  it  is 
to  be  remembered  that  a  broad  distinction  exists,  between  articles  an- 
nexed to  the  freehold  by  any  tenant,  and  those  that  are  put  there  by 
the  owner  himself.  That  is,  that  an  action  of  trover  may  lie  between 
a  landlord  and  tenant  for  things  annexed  to  the  freehold,  when  it  would 
not  lie  as  between  the  vendor  and  vendee  of  lands.  The  strict  rule,  as  to 
fixtures,  as  between  heir  and  executor,  or  grantor  and  grantee,  does  not 
exist  as  between  landlord  and  tenant,  but  the  rule  is  relaxed  in  favor  of 
fixtures  annexed  to  the  estate  for  the  purposes  of  trade,  and  may  be 
removed  by  a  tenant  at  any  time  before  his  time  expires,  but  not  after 
(  Weather^  Y.  Sleeper,  42  Miss.  732  ;  Wi.lgus  v.  Gettings,  21  Iowa,  177 ; 
Treadway  v.  Sharon,  7  Nev.  37 ;  Dingley  v.  Buff  am,  57  Me.  381 ; 
Thomas  v.  Grout,  5  Bush  [Ky.],  37) ;  unless  he  is  restrained  by  the 
landlord  from  moving  them,  in  which  case  he  may  remove  them  within  a 
reasonable  time  after  the  injunction  is  dissolved.  Mason  v.  Fenn,  13 
111.  525.  In  Van  JVess  v.  Pacard,  2  Pet.  137,  this  distinction  is  well 
illustrated.     In  that  case  the  defendant  leased  premises  for  a  dairy  farm. 
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for  a  term  of  years.  Ho  erected  thereon,  for  his  use  in  the  prosecution 
of  the  business,  a  frame  dwelling-house,  with  a  cellar,  and  a  stone  or 
brick  foundation.  Prior  to  the  expiration  of  his  term,  he  tore  down 
the  building  and  converted  the  materials.  The  landlord  sued  him  for 
waste,  but  the  court  held  that  there  could  be  no  recovery,  Story,  J., 
saying,  "It  has  been  suggested  at  the  bar,  that  the  exception  in  favor  of 
trade  has  never  been  applied  in  a  case  like  that  before  the  court  where  a 
large  house  has  been  built,  and  used  in  part  as  a  family  residence,  but  the 
question,  whether  removable  or  not,  does  not  depend  upon  the  form  or 
size  of  the  building,  whether  it  has  a  brick  foundation  or  not,  or  is  of  one 
or  two  stories  high  or  has  a  brick  or  other  chimney.  The  sole  question  is, 
tohether  it  was  designed  for  tJie 2yurj)oses  of  trade  or  not.  A  tenant 
may  erect  a  large,  as  well  as  a  small  messuage,  or  a  soap  boilery  of  one 
or  two  stories  high,  and  on  whatever  foundation  he  may  choose."  Tliis 
rule  is  predicated  upon  the  ground  that  the  landlord  impliedly  assents 
to  the  erection  upon,  or  annexation  to  the  f  reeliold,  of  any  thing  re- 
quired by  the  tenant  for  his  convenience  in  the  prosecution  of  busi- 
ness for  which  the  premises  were  rented,  and  also  of  their  removal  by 
hiui  if  he  chooses  to  remove  them,  while  he  has  the  lawful  possession 
of  the  premises.  This  being  the  case  where  assent  is  implied,  it  fol- 
lows as  a  matter  of  course,  that  erections  upon  or  annexations  made  to 
the  freehold  by  the  owner's  express  license,  may  also  be  removed 
by  tJie  licensee,  and  such  is  the  ride.  Fisher  v.  Saffer,  1  E,  D. 
Smith  (K.  Y.),  611;  Eeid  v.  Kirh,  12  Rich.  (S.  C.)  54.  But 
erections  made  without  the  owner's  assent  become  a  part  of  the 
realty,  even  though  made  under  a  mistake  as  to  boundaries  or  title 
{Hines  v.  Ament,  43  Mo.  298) ;  and  even  though  the  larger  portion  of 
the  building  is  upon  the  builder's  land.  Boiling  v.  Whittle,  1  Ala. 
Sel.  Cas.  268.  In  such  cases  the  buildings  become  a  part  of  the  realty 
immediately  upon  their  erection.  Curtis  v.  Riddle,  7  Allen,  185 ; 
WasJihurn  v.  S^yroat,  16  Mass.  449;  Reid  v.  Kirh,  12  Rich.  (S.  C.) 
54.  Indeed,  it  seems  to  be  the  rule  tliat,  in  all  cases  where  a  tenant 
annexes  property  to  the  freehold,  either  with  the  express  or  implied 
assent  of  the  landlord,  so  that  it  cannot  be  removed  without  injury 
thereto,  it  cannot  be  levied  upon  as  the  property  of  the  tenant,  but  is 
treated  as  realty,  until  severed  by  the  tenant.  Pemberton  v.  King, 
2  Dev.  (N.  C.)  376.  The  fact  that  he  can  remove  it  does  not,  so  long 
as  it  remains  annexed  to  the  freehold,  destroy  its  character  as  a  fixture, 
60  as  to  make  it  personal  property  which  is  hable  to  be  attached  for 
his  debts.  As  to  the  tenant,  if  he  elects  to  treat  them  as  such,  they  are 
personal  property,  yet  if  he  sells  them  to  the  landlord,  they  instanter 
become  realty  {Powers  v.  Dennison,  30  Yt.  752 ;  Burnside  v.  Twitchelly 
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43  ^.  II.  39') ;  Curtis  v.  Riddle,  7  Allen,  185) ;  and  it  is  believed,  fol> 
lowing  the  doctrine  of  Curtiss  v.  Riddle,  id.,  that  a  sale  made  after  a 
levy,  and  before  severance  by  the  tenant,  wonld  so  change  the  char- 
acter of  the  property  as  to  defeat  the  levy.  See  Wells  v.  Banister, 
4  Mass.  51-4  ;  WJiite^s  Appeal,  10  Penn.  St.  252 ;  Dame  v.  Dame,  38  N. 
H.  129  ;  Fidlerx.  Tahor,  39  Me.  519  ;  Taylor  y.  Toivnsend,  8  Mass.  411 ; 
WasJiburn  v.  Sproat,  16  id.  449.  This  much  seemed  necessary,  as  to 
the  law  relating  to  fixtures,  to  enable  the  reader  to  understand  when 
trover  will,  and  when  it  will  not  lie  for  any  thing  annexed  to  the  realty. 
See  Yol.  3,  pp.  368-394,  title  Fixtures.  From  v/hat  has  been  said,  it 
will  be  seen  that,  if  a  landlord  evicts  a  tenant  before  his  term  expires, 
and  refuses  to  permit  him  to  take  away  buildings  or  other  annexations 
to  the  realty  made  by  his  consent,  express  or  implied,  he  would  be 
liable  in  trover  for  them.  But  where  a  tenant  makes  permanent  erec- 
tions without  the  assent  of  the  landlord,  express  or  implied,  they 
become  fixtures  Avhicli  he  has  no  right  to  i-emove,  and  instanterh'cQ.oraQ 
the  property  of  the  landlord,  and  if  the  tenant  severs  them,  even  dur- 
ing his  tenancy,  he  is  liable  in  trover  for  them ;  for,  upon  severance, 
although  they  become  personalty,  they  still  remain  the  property  of  the 
landlord.  Fisher  v.  Saffer,  1  E.  D.  Smith  (N.  Y.),  611 ;  Washhum, 
V.  Sproat,  16  Mass.  449  ;  Reid  v.  Kirlt,  12  Rich.  (S.  C.)  54. 

In  the  remarks  hereafter  made,  it  must  be  understood  that  they  ex- 
clude the  relation  of  landlord  and  tenant  and  only  apply  as  between 
the  vendor  and  vendee  of  real  estate,  or  others  not  having  any  contract 
relation  to  the  premises  as  tenants.  As  previously  stated,  trover  does 
not  lie  for  fixtures,  so  long  as  they  remain  annexed  to  the  freehold ; 
therefore,  it  does  not  lie  for  gas  fixtures,  including  gasometers,  and 
apparatus  for  generating  gas  {Lawrence  v.  Kemp,  1  Duer  []^.  Y.], 
363  ;  Hays  v.  Doane,  11  N.  J.  Eq.  84),  nor  for  the  materials  comprising 
a  fence,  however  built  {Hines  v.  Ament,  43  Mo.  298  ;  Wentz  v.  Fincher, 
12  Ired.  297 ;  Glidden  v.  Bennett,  43  N.  H.  306),  but  it  will  lie  for 
rails  or  other  materials  not  made  into  a  fence.  Rohcrtson  v.  Phillips^ 
3  Iowa,  320.  It  does  not  lie  for  a  building,  erected  upon  a  foundation 
and  annexed  to  the  land  {Gihhs  v.  Estey,  15  Gray,  587),  though  only 
set  on  stone  posts  {Landon  v.  Piatt,  34  Conn.  517),  nor  for  a  stone 
used  as  a  doorstep  ( Woodman  v.  Pease,  17  I^.  H.  282),  nor  for  a  gin 
house,  or  its  packing  screw  or  running  gear  {McDaniel  v.  Moody,  3 
Stew.  [Ala.]  314),  or  a  cistern  standing  on  blocks  in  the  cellar  of  a 
building  {Blethen  v.  Towle,  40  Me.  310),  or  iron  staves  fastened  to  the 
brick  work  of  a  chimney  {Goddard  v.  Chase,  7  Mass.  432),  or  set  in 
bricks  and  mortar  [Smith  v.  TIeishell,  1  Cr.  [C.  C]  99),  or  a  furnace 
annexed  to  a  building  {Main  v.  Schiioarzvmelder,  4  E.  D.  Smith  [N.  Y.], 
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273),  as,  a  furnace  set  in  a  pit  in  the  cellar  to  warm  the  house,  includ- 
ing the  pipes  for  conveying  the  heated  air  {Stochwell  v.  Campbell^  39 
Conn.  302;  12  Am.  E.ep.  393),  or  for  steam  engines,  boilers,  mills, 
machinery,  etc.,  annexed  to  a  building  as  a  permanent  part  thereof 
[Smutzer  v.  Jones,  35  Vt.  317 ;  Baker  v.  Da/ois,  19  ]^.  H.  325 ;  Sparks 
V.  State  Bank,  7  Blackf .  469  ;  Christian  v.  Bripps,  28  Penn.  St.  271 ; 
Corliss  V.  MoLagin,  29  Me.  115 ;  Hill  v.  Hill,  43  Penn.  St.  531 ; 
VoorJiees  v.  McGinnis,  48  N.  T.  278),  or  for  gas  brackets  or  chandeliers 
{Lawrence  v.  Kemp,  1  Duer  [IST.  Y.],  363  ;  Guthrie  v.  Jones,  108  Mass. 
191 ;  Johnson  v.  Wiseman,  4  Mete.  [Ky.]  357),  or  for  platform  scales  set 
up  in  front  of  a  building,  and  connected  with  it  by  a  weighing  apparatus 
{Bliss  V.  Whitney,  9  Allen,  114),  or  for  an  organ  in  a  church  set  up  in 
a  niche  built  expressly  therefor  and  connected  with  the  building  so 
that  its  removal  defaces  the  walls  {Rogers  v.  Croio,  40  Mo.  91),  or  for 
trees,  growing  fruit,  crops,  shrubbery  or  any  species  of  vegetation, 
including  nursery  trees,  not  severed  from  the  freehold  {Maples  v. 
Millon,  31  Conn,  598  ;  Mitchell  v.  Billingsley,  17  Ala.  391 ;  Byarse 
V.  Reese,  4  Mete.  [Ky.]  372),  or  for  a  factory  bell,  or  blow  pipe  used 
to  convey  air  to  a  mill  or  other  building  {Alvord  Manufacturing  Co.  v. 
Gleason,  36  Conn.  86),  or  for  gin  stands  {Richardson  v.  Borden,  42 
Miss.  71 ;  2  Am.  Pep.  575),  or  for  pans  or  vats  attached  to  a  mill  {Pres- 
cott  V.  Wells,  3  Nev.  82),  or  for  a  steam  saw-mill  {Perkins  v.  Swank,  43 
Miss.  349),  or  for  a  pipe  used  to  conduct  water  to  a  building,  or  faucets 
or  any  appliance  connected  therewith  for  its  convenient  use  {Philbrick 
V.  Ewing,  97  Mass.  133),  or  for  counters,  drawers  or  shelves  in  a  store 
{Pope  V.  Garrard,  39  Ga.  471),  or  for  a  portable  grist-mill  {Potter  v. 
Cromwell,  40  IST.  Y.  287),  or  for  machinery  built  into  a  wall  {Coey's 
Estate,  1  Tucker  [N.  Y.],  175),  or  set  in  bricks  {Themirer  v.  Nautre, 

23  La.  Ann.  749),  or  for  a  heavy  stone  sink  {Bainway  v.  Cohh,  99 
Mass.  457),  or  for  a  windlass  in  a  slaughter-house,  annexed  thereto 
{Capen  v.  PeckJiam,  35  Conn.  88),  or  for  the  materials  of  which  a 
building  is  composed,  after  it  is  blown  down  {Rogers  v.  Gillinger,  30 
Penn.  St.  185),  or  for  the  main  wheel  and  gearing  in  a  factory  {Powell 
V.  Manufacturing  Co.,  3  Mas.  [C.  C]  459),  or  for  an  oyster  or  lunch 
counter  fastened  to  the  floor,  or  a  bar  fastened  to  the  floor  with  nails, 
and  iron  knees  {Guthrie  v.  Jones,  108  Mass.  191),  or  for  an  iron  safe 
set  in  a  Ijrick  wall,  with  its  foundation  laid  in  brick  {Folger  v.  Kenner, 

24  La.  Ann.  436),  or  indeed  for  any  thing  so  annexed  to  the  freehold 
that  it  cannot  be  removed  without  injmy  thereto  {Richardson  v,  Bor- 
den, 42  MisB.  71 ;  2  Am.  Kep.  595 ;  Voorhees  v.  McGinnis,  48  K  Y. 
278),  even  though  it  was  obtained  by  fraud.  Woodruff  Iron  Works  v. 
Adams,  37  Conn.  233.    But,  when  any  thing  that  is  annexed  to  the  free- 
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hold,  as  growing  crops,  trees,  buildings,  machinery  or  other  fixtures,  are 
severed  therefrom,  they  become  personal  property,  and  from  that  time, 
trover  lies  for  their  conversion.  Pinkliam  v.  Gear,  3  IST.  II.  484; 
Stone  V.  Proctor,  2  Chip.  (Yt.)  116;  Smith  v.  Benson,  1  Hill,  176; 
Northmn  v.  Bowden,  11  Exch.  70;  32  Eng.  L.  &  Eq.  559 ;  Bartlett  v. 
B-oyt,  29  E".  H.  317 ;  Samjyson  v.  Harmnond,  4  Cal.  184 ;  WTiidden  v. 
Seelye,  40  Me.  247 ;  Nelson  v.  Burt,  15  Mass.  204 ;  Whitfield  v.  Bewit, 
2  P.  Wnis.  241 ;  Dare  v.  Ho])Mns,  2  Cox,  110.  In  Freeman  v.  Under- 
wood, QQ  Me.  229,  it  was  held  that  a  land-owner  or  his  licensee  might 
maintain  trover  for  wild  berries  that  had  been  sold  to  the  defendant, 
by  trespassers  who  picked  them  from  his  premises.  Trover  does  not 
lie  for  property  which  the  plaintiff  has  purposely  intermingled  with 
other  similar  property  belonging  to  the  defendant,  etc.,  that  it  cannot 
be  distinguished  or  separated  from  the  common  mass ;  but  in  such  cases 
the  whole  mass  becomes  the  property  of  the  person  with  whose  goods 
it  was  so  intermingled.  This  principle  is  well  illustrated  by  Coke,  C. 
J.,  in  Ward  v.  Eire-s,  1  Ro.  133,  where  he  says  :  "  The  law  is  that,  if  J. 
T.  have  a  heap  of  corn,  and  J.  D.  will  intermingle  his  corn  with  the 
corn  of  J.  T.  the  latter  shall  have  all  the  corn,  because  this  was  done 
by  J.  D.  of  his  own  wrong."  In  Anonymous,  Poph.  38,  Anderson,  J., 
still  farther  illustrates  the  principle  thus  :  He  said,  "  If  a  goldsmith  be 
melting  of  gold  in  a  pot,  and,  as  he  is  melting  it,  I  will  cast  gold  of 
mine  into  the  pot,  which  is  melted  altogether  with  the  other  gold,  I 
have  no  remedy  for  my  gold,  hut  have  lost  it;  and  if  a  man  take  my 
garment,  and  embroiders  it  with  silk  or  gold,  or  the  like,  I  may  take 
back  my  garment ;  but  if  I  take  the  silk  from  you,  and  with  this,  face 
or  embroider  my  garment,  you  shall  not  take  my  garment  for  the  silk 
that  is  in  it,  but  are  put  to  your  action  for  taking  the  silk  from  you." 
^QQ  Bryant  Y.  Ware,  30  Me.  295;  Besseltine  v.  Stochicell,  id.  237; 
Silsb'ury  v.  Mo  Coon,  6  Hill,  425.  This  rule  applies  only,  when  the 
property  intermingled  is  not  distinguishable  from  the  common  mass. 
Consequently  if  A  turns  his  cattle  into  the  pasture  of  B,  and  they 
become  mingled  with  B's  cattle,  and  B  refuses  to  let  A  have  his  cattle 
back  again,  A  may  maintain  trover  for  them  because  the  cattle  can  be 
identified  and  distinguished  from  B's.  Leonard  v.  Belknap,  47  Vt. 
602.  Neither  does  the  rule  apply  where  the  intermingling  is  the 
result  (jf  an  accident,  even  though  through  the  negligence  of  the  party 
claiming  to  recover  (  Vining  v.  Baker,  53  Me.  544 ;  JSfoiden  v.  Colt, 
6  Hill,  461 ;  Hill  v.  Robison,  3  Jones,  501),  nor  where  it  is  done  by 
the  consent  of  the  parties,  express  or  implied ;  but  in  the  latter  in- 
stances the  parties  become  tenants  in  common  of  the  goods.  Nowlen 
V.  Colt,  6  HiU,  461 ;  Rill  v.  Robinson,  3  Jones,  501.     N^either  does 
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trover  lie  for  property  that  lias  been  abandoned  by  the  plaintiff.  Thus, 
where  the  plaintiff  planted  oysters  in  a  navigable  stream,  where  oysters 
were  usually  found,  it  was  held  that  he  could  not  maintain  trover 
for  them  because,  l)y  mingling  the  oysters  with  those  that  were  already 
there,  and  common  proj^erty,  he  must  be  regarded  as  having  abandoned 
them,  and  any  person  had  a  right  to  take  them.  Shejjard  v.  Leverson, 
2  I^.  J.  L.  391.  But,  if  he  had  planted  his  oysters  in  a  part  of  the 
stream  where  other  oysters  were  not  to  be  found,  and  had  in  any 
manner  indicated  that  they  were  private  property,  or  if  he  had  acquired 
a  prescriptive  right  to  plant  oysters  there,  the  rule  would  be  otherwise. 

Trover  does  not  lie  for  property  to  which  the  plaintiff's  title  has  never 
specifically  attached.  Thus,  where  ten  sacks  of  salt  were  bought  with 
the  funds  of  A,  and  five  others  with  the  funds  of  B,  the  whole  being 
delivered  to  B  without  any  marks  to  distinguish  which  were  A's  or 
which  were  B's,  and  B  delivered  all  of  them  to  C,  who  converted  them, 
it  was  held  that  A  could  not  maintain  trover  against  C  for  the  sacks 
belonging  to  him,  as  no  specific  sacks  had  ever  been  set  apart  as  his. 
Hill  V.  Rohison,  3  Jones'  (E.  C.)  L.  501.  In  Morrill  v,  Goode- 
noio,  65  Me.  178,  it  is  held  that  trover  will  not  lie  for  a  note  given  to 
suppress  a  criminal  prosecution. 

Trover  does  not  lie  for  a  record,  such  as  a  justice's  judgment,  for  it 
is  neither  goods  nor  chattels,  and  the  plaintiff  has  not  an  exclusive 
property  in  it.  Cohh  v.  Cornegay,  6  Ired.  L.  358.  Which  explains 
Hudspeth  v.  Wilson^  2  Dev.  372,  cited  ante^  p.  156,  §  8. 


ARTICLE  II. 

OF    THE    CONVERSION. 

Section  1.  In  general.  In  order  to  maintain  an  action  of  trover, 
the  plaintiff  must  show  that  the  defendant  has  converted  the  prop- 
erty, otherwise  there  can  be  no  recovery.  Indeed,  conversion  of  a 
wrongful  character  is  the  gist  oi  the  action  {Beckley  v.  Howard^ 
2  Brev.  [S.  C]  94;  Parlerson  v.  Simons,^  McMull.  [S.  C] 
188) ;  and  if  goods  have  in  fact  been  converted  by  one,  to  the  pos- 
session of  which  another  is  entitled,  trover  will  lie  therefor,  even 
though  the  defendant  bought  them  in  good  faith  of  a  person 
whom  he  believed  to  be  the  owner  {JiLorrill  v.  Moidton,  40  Vt.  242 ; 
West  Jersey  Co.  v.  Trenton  R.  R.  Co.,  32  E".  J.  L.  517 ;  Flanders  v. 
Colby,  28  N".  H.  34  ;  Tollman  v.  Txirck,  26  Barb.  167 ;  Johnson  v. 
Powers,  40  Yt.  611  ;  Garrard  v.  Pittsburgh,  etc.,  R.  R.  Co.,  29  Penn. 
St.  154;  Taylor  v.  Po]^e,  5  Coldw.  413;  Dixon  v.  Caldwell,  15  Ohio 
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St.  412  ;  Cooper  v.  Neiomcm,  45  N.  H.  339) ;  or,  altliougli  the  prop- 
erty was  converted  by  mistake.  Piatt  v.  Tuttle,  28  Conn.  233. 
Honesty  of  purpose  is  not  a  defense,  and  can  in  no  measure  sliield 
the  defendant  from  liability,  except  to  prevent  the  giving  of  punitive 
damages.  Every  person  is  bound  at  his  peril  to  ascertain  in  whom 
the  real  title  of  property  is  vested,  and,  however  much  diligence  he 
may  exert  to  that  end,  he  must  abide  by  the  consequences  of  any 
mistake  that  he  makes  in  ascertaining.  Gilmore  v.  Newton,  9  Allen, 
171 ;  Straight  v,  Hawley,  39  N.  Y.  441 ;  Harris  v.  Saunders,  2 
Strobh.  Eq.  (S.  C.)  370 ;  HotchUss  v.  Hunt,  49  Me.  213.  Therefore 
it  becomes  important  to  ascertain  what  acts  of  a  person  in  reference  to 
property  amount  to  a  conversion,  which  we  shall  endeavor  to  do  in  the 
following  sections. 

§  2.  What  is  a  conTersion.  Any  use  of  or  intermeddling  with  a 
chattel,  without  the  consent  of  the  owner,  that  deprives  him  of  the 
custody  and  benefit  thereof,  is  a  conversion  {Meid  v.  Calcoch,  1  IST.  & 
M.  592  ;  Hutchinson  v.  Boho,  1  Bailey  [S.  C],  546 ;  Harris  v.  Saund- 
ers, 2  Strobh.  Eq.  370  ;  Neal  v.  Hanson,  60  Me.  84  ;  Connah  v.  Hale, 
23  Wend.  462 ;  Farrar  v.  Chauffetete,  5  Denio,  527 ;  Dishroio  v.  Ten- 
hroech,  4  E.  D.  Smith  [E".  Y.],  397 ;  Polley  v.  Lenox  Iron  Works,  2 
Allen,  182 ;  Qoughlin  v.  Ball,  4  id.  334 ;  Banfield  v.  Whipple,  10  id. 
27 ;  Badger  v.  Batavia  Paper  J^Pfg  Co.,  70  111.  302 ;  Stephenson  v. 
Feezer,  55  Ind.  416 ;  Green  v.  Ediok,  ^%  Barb.  564) ;  and  this  is  the 
case,  although,  in  its  inception,  the  defendant's  possession  was  lawful 
{Murray  v.  Burling,  10  Johns.  172 ;  Hart  v.  Skinner,  16  Yt.  138 ; 
Manwell  v.  Briggs,  17  id.  176  ;  Neal  v.  Hanson,  60  Me.  84 ;  Gaze  v. 
McMillion,  7  Port.  [Ala.]  279 ;  Johnson  v.  Whittemore,  27  Mich.  463  ; 
Roteh  V.  Halves,  12  Pick.  136 ;  Fisher  v.  Kyle,  27  Mich.  454  ;  Wood- 
man V.  Hubbard,  25  K.  H.  67 ;  Thompson  v.  Rose,  16  Conn.  71 ; 
Farrmid  v.  Hurlhut,  7  Minn.  477;  Latimer  v.  WJieeler,  30  Barb. 
485 ;  Norton  v.  Kidder,  54  Me.  189  ;  Harvey  v.  Epes,  12  Gratt.  153 ; 
Jordain  v.  Shireman,  28  Ind.  136 ;  Moseley  v.  Wilkinsoii,  24  Ala. 
411),  as  when  property  is  lent  for  one  purjjose,  and  used  for  another, 
such  unauthorized  use  is  a  conversion  of  the  property,  which  renders 
the  bailee  liable  to  the  owner  in  trover,  as  where  a  horse  is  lent  to  go 
to  a  certain  place,  and  without  the  owner's  assent  is  driven  to  another. 
Fisher  v.  Kyle,  27  Mich.  454 ;  Wheelock  v.  Wheelwright,  5  Mass.  104 
Woodman  v.  HiMard,  25  N.  H.  67 ;  Homer  v.  Thwing,  3  Pick.  492 
Roteh  V.  Hawes,  12  id.  136 ;  Moseley  v.  Wilkinson,  24  Ala.  411 
Fish  V.  Ferris,  5  Duer,  49 ;  Disbrow  v.  Teribroeck  4  E.  D.  Smith 
(N.  Y.),  397.  The  fact  tliat  the  owner  of  the  horse  has  received  pay 
for  its  hire  will  not  defeat  the  action,  but  if  he  has  accepted  extra  com- 
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pensation  for  the  use  of  tlie  horse,  loith  "knowledge  of  the  facts,  it  is 
a  bar  to  an  action  for  a  eonvei'sion  of  the  horse.  Id.  So  where  a  wagon 
is  lent  for  one  purpose  and  is  used  for  another,  it  is  treated  as  a  wrong- 
ful conversion  {Hart  v.  SMnnei^,  IG  Yt.  138)  ;  or  a  slave  is  let  to  work 
on  a  plantation  and  he  is  put  at  work  upon  a  steamboat  {Richardson 
V,  Dingle,  11  Rich.  [S.  C]  405)  ;  or  where  property  is  deposited  with 
a  person  to  be  applied  to  a  special  piu'pose,  and  it  is  applied  by  the  de- 
positary to  another  or  different  one,  as,  where  money  is  left  with  a 
pei*son  to  be  paid  to  a  particular  person,  or  applied  upon  a  particular 
debt  or  obhgation,  or  in  the  pm-chase  of  particular  property,  and  the 
depositary  uses  it  for  another  purpose,  such  use  is  a  conversion  of  the 
money  for  which  trover  will  lie  {Norton  v.  Kidder,  54  Me.  189  ;  Far- 
rand  V.  HurTbut,  T  Minn.  477),  so  where  property  is  deposited  with  a 
person  as  collateral  security  for  a  particidar  debt,  if  he  refuses  to  de- 
liver it  up,  when  such  debt  is  discharged,  but  insists  upon  retaining  it 
as  security  for  another  debt  due  him  from  the  depositor,  he  is  guilty  of 
a  wrongful  conversion  {Bobbins  v.  Packard,  31  Vt.  570  ;  Latimer  v. 
Wfieeler,  30  Barb.  485),  and  it  makes  no  difference  that  the  depositary 
did  the  act  for  the  benefit  of  the  depositor,  or  that  it  really  inured  to  his 
benefit.  He  has  no  rigid  to  use  the iyroi)eri/ii for  any j^urjpose  other  than 
that  for  lohich  it  loas  left  with  him,  u])on  any  consideration  or  for 
any  purpose,  not  even  for  its  preservation.  Thus,  where  grain  was  de- 
posited with  a  warehouseman  to  be  kept  subject  to  the  order  of  the 
owner,  and  the  warehouseman,  finding  that  insects  were  making  serious 
inroads  upon  the  grain,  sold  it  at  the  best  price  he  could  get  for  it  in 
the  market,  without  notice  to  the  owner,  and  the  court  held  that  he 
was  guilty  of  a  wrongful  conversion  of  the  grain.  Jordan  v.  Shire- 
man,  28  Ind.  136.  So  a  sale  of  goods  by  one  to  whom  they  have 
been  conditionally  sold,  before  the  condition  is  performed,  is  a  wrong- 
ful conversion.  Thus,  where  the  plaintiff  sold  the  defendant  an  organ, 
the  title  to  remain  in  the  plaintiff"  until  paid  for,  and  the  defendant 
parted  with  his  wife  and  gave  her  the  organ,  he  was  held  liable  in 
trover  for  the  organ.     Johnson  v.  Whittemore,  27  Mich.  463 

So,  where  one  received  household  furniture  upon  condition  that  he 
should  not  sell  or  remove  it  until  paid  for,  a  sale  by  the  defendant 
before  the  goods  were  paid  for  was  held  a  wrongful  conversion  of  the 
property,  although  the  defendant  acted  in  good  faith,  and  sold  the  fur- 
niture before  any  demand  had  been  made  for  it  by  the  plaintiff  {Car- 
ter V.  Kingman,  103  Mass.  517)  ;  and  generally,  when  property  is 
used  by  a  bailee  for  a  purpose  other  than  that  for  which  it  was  placed  in 
his  "possession,  or  when  he  sells  it  without  authority,  the  bailment  ia 
determined,  and  he  instanter  becomes  liable  for  its  conversion  (6'co^dr 
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V.  WillomaU,  1  C.  B.  672  ;  Duncan  v.  Stone,  45  Yt.  118) ;  and  the  per- 
son  purcliasing  the  property  from  liim  is  also  liable  as  for  a  conversion. 
Thus,  where  the  plaintiff,  at  the  instance  of  a  person  who  had  author- 
ity to  bind  the  owner  to  that  end,  put  new  wheels  and  axles  into  a 
stage  wagon  and  took  such  person's  note  therefor,  under  an  express 
agreement  that,  until  the  note  was  paid,  the  wheels  and  axles  should 
remain  the  property  of  the  plaintiff,  and,  before  the  note  was  paid,  the 
owner  took  the  wagon  into  his  possession  and  sold  it  to  the  defendant, 
it  was  held  that  the  defendant  was  liable  in  trover  to  the  plaintiff  {Clark 
V.  Wells,  45  Yt.  4;  12  Am.  Rep.  18T) ;  and  any  person  who  takes  the 
property  out  of  the  bailee's  possession  and  withholds  it  from  the  bailor 
is  liable  to  him  for  its  conversion,  under  whatever  pretense  or  authority 
it  is  taken,  short  of  the  owner's.  Thus  the  plaintiff  sold  a  wagon  to 
one  M.  for  a  certain  price,  upon  an  express  condition  that  it  should 
remain  the  plaintiff's  property  until  fully  j^aid  for.  When  only  about 
one-half  the  purchase-money  had  been  paid,  the  defendant,  as  constable, 
attached  the  wagon  as  M.'s  property,  npon  a  writ  in  favor  of  one  of 
M.'s  creditors.  The  defendant  was  held  chargeable  for  a  conversion  of 
the  wagon,  and  judgment  was  rendered  against  him  for  its  value  at  the 
time  of  its  attachment.  Duncan  v.  Stone,  45  Yt.  118.  But  if  the 
bailor  either  expressly  or  impliedly  assents  to  a  different  use  of  the 
property  by  the  bailee,  or  to  its  sale  by  him,  he  cannot  charge  the 
bailee  with  a  wrongful  conversion  of  the  property.  Kellogg  v.  Fox, 
45  Yt.  348. 

Thus  it  will  be  seen  that  any  ahuse  of  a  possession  lawfully 
acquired,  or  any  breach  of  the  trust  under  which  it  was  placed  in  the 
defendant's  hands,  is  an  actionable  conversion  {Murray  v.  Burling,  10 
Johns.  172  ;  Hart  v.  Skinner,  16  Yt.  148  ;  Seago  v.  Pomeroy,  46  Ga. 
22Y ;  Miller  v.  Thompson,  60  Me.  322 ;  WhiU  v.  Phelps,  12  N".  H. 
382 ;  Chandler  v.  Belden,  18  Johns.  157  ;  Stephenson  v.  Feezer,  55 
Ind.  416 ;  Turner  v.  Ford,  15  M.  &  W.  212  ;  Ball  v.  Liney,  44  Barb. 
505;  Ripley  N.  Dolhier,  18  Me.  382;  Coo2?er  x.Willomatt,  1  C.  B. 
672);  and  any  jDerson  into  whose  possession  the  property  goes,  who 
applies  it  to  his  own  use,  and  exercises  dominion  over  it,  in  defiance  of 
the  owner's  rights,  is  liable  in  trover  for  the  property,  however  innocent 
he  may  be  of  any  wrong  in  acquiring  the  possession.  Miller  v.  Thomp- 
son, 60  Me.  322  ;  Clarh  v.  Wells,  45  Yt.  4 ;  12  Am.  Eep.  187.  Thus, 
A  conveyed  certain  personal  property  to  B,  and  he  permitted  A  to 
retain  it  in  his  possession  and  use  it  at  a  weekly  rent,  A  agreeing  to 
deliver  the  goods  up  to  B  on  demand.  A  sold  the  goods  to  the 
defendant,  who  was  ignorant  of  B's  title.  It  was  held  that  the  defend- 
ant, although  he  acted  in  good  faith  in  the  purchase  of  the  goods, 
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acquired  no  title  from  A,  and  was  liable  to  B  in  trover  for  tliem. 
Coo^per  V.  Willomatt,  1 C.  B.  672 ;  Clarh  v.  Wells,  45  Yt.  4 ;  12  Am. 
Rep.  187.  A  wrongful  intent  on  tlie  part  of  the  defendant  is  not  an 
essential  element  of  tlie  conversion.  It  is  enoiigli  that  the  true  owner 
has  been  deprived  of  his  property  by  the  unauthorized  act  of  some 
person  who  assumes  dominion  or  control  over  it.  Boyce  v.  Brockxoay, 
31  N.  Y.  490 ;  Flanders  v.  Colby,  28  1^.  H.  34  :  Morrill  v.  3Ioulton, 
40  Yt.  242  ;  Johnson  v.  Poioers,  id.  611 ;  Ilarker  v.  Dement,  9  Gill 
(Md.),  7  ;  Taylor  v.  Pojye,  5  Cold.  (Tenn.)  413  ;  Cooper  v.  Neioman, 
45  N.  H.  337 ;  Tallman  v.  Turch,  26  Barb.  167 ;  Dixon  v.  Caldwell, 
15  Ohio  St.  412 ;  Garrard  v.  Pittsburgh,  etc.,  E.  R.  Co.,  29  Penn.  St. 
154 ;  Piatt  v.  Tuttle,  23  Conn.  233  ;  Gilmore  v.  Newton,  9  Allen, 
171 ;  ClarTi  v.  ^yells,  45  Yt.  4;  12  Am.  Eep.  187;  West  Jersey  Co.  v. 
Trenton  R.  R.  Co.,  3  Yroom  Q^.  J.),  517. 

In  order  to  constitute  a  wrongful  conversion,  it  is  not  necessary  that 
the  defendant  should  have  had  the  actual  manual  possession  of  the 
property,  nor  that  he  should  have  applied  it  to  his  own  use,  it  is 
enough  if  he  has  assumed  such  control  over  the  property,  by  a  posses- 
sion, actual  or  constructive,  as  deprives  the  owner  of  his  dominion  over 
it  for  any  purpose.  Connah  v.  Hale,  23  Wend.  462  ;  Bristol  v.  Burt) 
7  Johns.  254 ;  Murray  v.  Btirling,  10  id.  172  ;  Reynolds  v.  Shuler, 
5  Cow.  323 ;  Webber  v.  Dams,  44  Me.  147.  Thus,  an  oflScer  who 
attaches  property  by  complying  with  the  provisions  of  the  statute  is 
liable  as  for  a  conversion,  although  the  property  is  left  in  the  possession 
of  the  debtor,  because,  although  the  owner  is  not  deprived  of  his  pos- 
session of  the  property,  yet,  his  dominion  over  it  for  all  purposes  is 
thereby  curtailed  and  limited.  His  right  of  sale,  for  the  time  being,  is 
defeated,  and  this  of  itseK  renders  the  officer  liable  in  trover,  if  the 
attachment  or  levy  is  wrongful  {Polley  v.  Lenox  Iron  WorTis,  2  Allen, 
182 ;  Reynolds  v.  Shuler,  5  Cow.  323 ;  Bristol  v.  Burt,  7  Johns. 
254) ;  but  if  an  officer  attempts  to  make  an  attachment,  but  it  is  invalid 
by  reason  of  his  failure  to  comply  with  the  requirements  of  the  statute, 
or  if  the  debtor  procures  a  third  j)erson  to  receipt  the  property,  he  is 
not  chargeable  with  a  conversion.  Fernald  v.  Chase,  37  Me.  289  ; 
Rand  v.  Sargent,  23  id.  326. 

If  a  person  has  the  property  of  another  upon  his  premises,  &ndi  forbids 
its  removal,  as  where  machinery  belonging  to  one  is  in  the  building  of 
another,  he  is  chargeable  for  a  conversion  of  the  property,  because  the 
defendant,  being  the  owner  of  the  premises,  the  plaintiff  had  no  right 
to  enter  thereon,  against  his  positive  orders  to  the  contrary.  Besides, 
the  courts  hold  that  a  very  slight  interference  with  or  control  over  the 
property  of  another,  to  the  exclusion  of  the  owner,  amounts  to  a  con- 
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version.  Farrar  v.  Chcmffetete,  5  Denio,  527 ;  Delano  v.  Curtis,  7 
Allen,  470.  But  in  sucli  a  case,  if  it  does  not  appear  that  the  defendant 
has  personally  in  any  way  intermeddled  with  the  property,  and  the 
refusal  relied  upon  to  establisli  a  conversion  was  given  by  an  agent  in 
answer  to  a  demand  Avhich  embraced  property  not  belonging  to  the 
plaintiff,  it  is  for  the  jury  to  say  whether  this  was  such  a  clear  and  ab- 
solute refusal  to  dehver  the  property  to  which  the  plaintiff  was  entitled 
to,  as  to  amount  to  a  conversion.  Delano  v.  Curtis,  7  Allen,  470.  Where 
the  defendant  forbade  the  plaintiff  from  entering  upon  his  (the  defend- 
ant's) premises  to  take  away  a  quantity  of  cord  wood  belonging  to  him 
that  was  lying  there,  and  claimed  the  wood  as  his  own,  it  was  held  a 
conversion  by  the  defendant.  Woodis  v.  Jordan,  62  Me.  490.  So, 
where  logs  of  the  plaintiff  are  lying  npon  the  land  of  the  defendant 
and  the  former  goes  to  take  them  away,  but  the  latter  forbids  him  from 
doing  so  and  threatens  to  sue  him  if  he  does,  and  the  defendant  after- 
ward sells  a  part  of  the  logs,  this  will  amount  to  a  conversion  of  all 
the  logs  by  the  defendant.  Sherman  v.  Way,  56  Barb.  188.  So,  if 
the  owner  or  occupant  of  a  house  refuses  to  permit  a  person  who  has 
property  there  to  enter  to  take  it  away,  it  is  a  conversion.  Walker  v. 
Clyde,  10  C.  B.  (N.  S.)  381.  But  the  owner  of  premises  upon  which 
another  has  j)roperty  cannot  be  charged  with  a  conversion  thereof, 
simply  because  he  does  not  deliver  it  to  the  owner  on  demand,  provided 
he  does  not  set  up  title  in  himself  to  the  property,  or  forbid  or  prevent 
the  o^vner  from  entering  to  take  it  away.  A  conversion  cannot  be 
predicated  of  the  fact  that  he  does  not  aid  the  owner  in  taking  away 
his  property,  or  actually  deliver  it  to  him,  and  this  is  the  case,  even 
though  the  property  is  in  a  building  belonging  to  the  defendant,  and 
since  the  property  was  placed  there,  he  had  put  new  locks  upon  the 
doors,  and  kept  them  constantly  locked  {Poor  v.  Daiikliam,  102  Mass. 
309),  and  in  the  case  of  heavy  and  bulky  goods,  the  owner  is  bound  to 
take  them  where  the}^  are,  and  cannot  insist  that  the  person  having 
them  in  his  possession  shall  deliver  them  to  him  at  some  other  place. 
Thus,  where  a  trip  hammer  and  other  cumbrous  machinery  was  attached 
by  an  officer,  in  the  shop  where  they  were  used,  and  bailed  to  the  de- 
fendant, with  the  understanding  that  they  might  be  used  by  him,  and 
the  officer  subsequently,  in  the  street,  but  near  the  shop,  demanded  the 
property  of  the  defendant,  and  the  defendant  offered  to  go  to  the  shop 
with  him  and  deliver  the  property  to  him,  but  the  officer  neither  went 
with  the  plaintiff,  or  designated  any  other  place  for  their  delivery,  it 
was  held  that  the  shop  was  the  proper  place  of  deliveiy,  and  that, 
under  these  circumstances,  there  was  no  conversion  of  the  property  by 
the  defendant.     Durgin  v.  Gage,  40  N.  H.  302.     The  assertion  of  ft 
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claim  of  title  to,  or  preventing  tlie  removal  of  property  npon  one's 
preinises  hy  the  real  owner,  amounts  to  a  conversion  {Crocket  v.  Beaty, 
8  Humph.  [Tenn.]  20) ;  and  it  seems  that,  where  a  building,  or  other 
erections  are  made  upon  j)remises  by  a  lessee  or  other  person,  under  a 
license,  express  or  implied,  and  the  owner  of  the  lands  enjoins  the 
tenant  or  licensee  from  removing  them  within  the  life  of  the  lease  or 
license,  and  then,  before  the  injunction  is  dissolved,  sells  the  premises, 
he,  by  such  sale,  is  guilty  of  a  conversion,  and  the  value  of  the  erec- 
tions may  be  recovered  from  him  {Bircher  v.  Parker,  43  Mo.  443)  ; 
and  generally,  when  a  building  or  other  erection  has  been  made  upon 
lands  by  a  person,  under  such  circumstances,  if  the  owner  forbids  the 
tenant  or  licensee  from  entering  to  take  it  away,  he  is  chargeable  for  a 
conversion  of  them.  Pullen  v.  Bell,  40  Me.  314 ;  Parker  v.  Goddard, 
39  id.  144 ;  Dame  v.  Parae,  38  N.  H.  429 ;  Minckly  v.  Baxter,  13 
Allen,  137  ;  Adams  v.  Goddard,  48  Me.  212;  Pavis\.  Taylor,  41  111. 
405  ;  Overton  v.  WilUston,  31  Penn.  St.  155 ;  Crippen  v.  Morrison, 
13  Mich.  23. 

"Wliere  a  person  comes  lawfully  into  the  possession  of  property,  or 
even  innocently,  through  a  person  who  had  no  title  thereto,  he  cannot 
be  charged  with  a  conversion  of  the  property,  simply  because  he  claimed 
it,  or  dealt  with  it  as  his  own,  nor  even  will  an  offer  to  sell  it  have  that 
effect ;  for  a  person  coming  innocently  into  the  jjossession  of  property 
by  purchase  from  one  who  had  no  title  thereto,  may  very  properly  assert 
ownership  therein,  or  assume  dominion  and  control  over  it.  It  is  only 
an  assertion  of  ownership  made  in,  or  an  exercise  of  dominion  and  con- 
trol over  property,  after  it  has  been  demanded  by  the  real  owner,  that 
transforms  his  possession  from  a  rightful  to  a  wrongful  character.  The 
rule,  as  gathered  from  the  cases,  is,  that  in  such  cases,  in  order  to  make 
a  person  guilty  of  a  wrongful  conversion  of  property,  there  must  be  an 
illegal  assumption  of  own&'*ship,  with  knowledge  of  the  real  owner'' s  title 
thereto,  or  a  claim  of  title  in  defiance  thereof.  Nelson  v.  Whetmore,  1 
Rich.  (S.  C.)  318  ;  Beckley  v.  Howard,  2  Brev.  (S.  C.)  94.  But  this  is 
only  true  in  that  class  of  cases  where  a  demand  would  be  necessary  to 
fix  the  defendant's  liability.  In  all  such  cases,  unless  there  has  been  a 
misuse  of  the  property,  the  defendant  cannot  be  charged  as  for  a  con- 
version until  after  a  demand,  and  a  refusal  to  deliver.  Pai'ker  v.  Mid- 
dlehrook,  24  Conn.  207  ;  Carter  v.  Kingman,  103  Mass.  517 ;  Clark  v. 
Rldeout,  39  'E.  H.  238 ;  Lee  v.  McKay,  3  Ired.  (IS".  C.)  29.  If,  how- 
ever, an  innocent  purchaser  of  goods,  that  may  belong  to  another,  has 
sold  them,  and  they  are  carried  beyond  the  owner's  reach,  this  is  a  con- 
version in  fact,  for  which  an  action  lies.  Every  absolute  sale  of  property 
implies  ownership  in  the  vendor,  and  is  a  conversion,  however  made,  or 
Vol.  YL  — 2^ 


170  TEOVER. 

wlietlier  by  a  private  person  or  an  officer.  Harris  v.  Saunders,  2  Strobh. 
(S.  C)  370  ;  Wehher  v.  Davis,  44  Me.  147.  Even  where  a  person  does 
not  claim  title  to  goods,  yet,  if  he  exercises  dominion  over  them,  and 
threatens  to  sue  the  owner  if  lie  takes  them  away,  although  he  puts  no 
other  obstacle  in  the  way  of  their  removal  by  him,  he  is  guilty  of  a 
conversion  (ZT^rd  v,  Pearson,  4  Ired.  76);  or  if  he  refuses  to  deliver 
them  up,  or  to  permit  the  owner  to  take  them  {Morris  v.  Thompson,  1 
Rich.  [S.  C]  65) ;  but,  if  he  simply  asks  for  time  to  ascertain  whether 
he  ought  to  deliver  the  property,  and  neither  refuses  or  assents  to  let 
the  owner  have  it,  he  cannot  be  charged  with  a  conversion,  unless  after 
the  lapse  of  a  reasonable  time  he  refuses  to  give  it  up.  Carroll  v.  llix^ 
51  Barb.  212 ;  Dowd  v.  Wadsworth,  2  Dev.  (X.  C.)  130 ;  Sargent  v. 
Gile,  8  ^.  H.  325 ;  BlarikensUp  v.  Berry,  28  Tex.  448. 

Where  a  person  sells  property  then  being  in  a  building  owned  or 
occupied  by  liim,  but  retains  possession  of  it  for  a  special  purpose,  and 
afterward,  while  the  j^roperty  is  still  there,  sells  the  building  and  con- 
tents to  A,  w^ith  notice  of  the  previous  sale  of  the  property,  the  first 
vendee  may  maintain  trover  against  A,  for  a  subsequent  sale  of  the 
property,  even  without  demand  first  made  therefor  (  Wooster  v.  Sher- 
wood, 25  IS".  Y.  278) ;  but  he  could  not  be  held  chargeable,  if  he  did 
not  set  up  title  in  himself,  simply  because  he  refuses  to  deliver  the 
property  to  the  plaintiff  at  any  other  place  than  where  it  then  is,  if  he 
offers  no  obstacles  to  the  plaintiff's  taking  it.  Wilde  v.  Waters,  16 
C.  B.  637 ;  32  Eng.  L.  &  Ecp  422. 

The  destruction  of  property,  or  changing  its  character,  amounts  to 
a  conversion,  as  if  a  carrier's  servants  while  transporting  a  cask  of  wine 
or  other  liquors  adulterate  it,  it  is  a  conversion  of  all  the  wine  by  the 
carrier  [Bench  v.  Walker,  14  Mass,  500),  or  if  a  person  having  an 
engraving,  drawing  or  painting  belonging  to  another  in  his  posses- 
sion should  obliterate  any  portion  of  it,  or  should  add  any  thing  thereto, 
it  would  be  an  actionable  conversion,  and  in  all  cases,  when  a  person 
changes  the  character  of  property,  the  owner,  if  he  elects  to  do  so,  may 
treat  it  as  a  conversion  and  recover  the  value  of  the  article,  or  he  may 
take  back  the  article  and  sue  for  the  damages.  Thus,  when  a  person 
takes  the  property  of  another  and  uses  it  to  manufacture  an  article,  as 
a  boat,  the  owner  of  the  materials  may  lawfully  take  the  boat,  unless 
his  materials  have  been  blended  with  materials  belonging  to  others,  in 
its  construction.  Burris  v.  Johnson,  1  J.  J.  Marsh.  (Ky.)  196.  And 
generally,  it  makes  no  difference  what  change  of  form  property  has 
undergone  if  the  owner  can  identify  it  in  its  new  form,  he  may  take 
it,  or  he  may  treat  its  use  as  a  conversion  and  recover  for  the  materials. 
Parker  v.  Walrod,  13  Wend.  296  ;  Betts  v.  Lee,  5  Johns.  348 ;  Cur- 
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iis\.  Groat,  6  id.  168;  Riddle  \.  Driver,  12  Ala.  590.  Cutting 
growing  crops  {Nelson  v.  Bu7't,  15  Mass.  204),  or  standing  trees 
(  Whiddeii  V.  Seelye,  40  Me.  247),  or  digging  ores  or  minerals  from  the 
earth  and  carrying  them  away,  is  a  conver  sion  {Forsyth  v.  Wells,  41 
Penn.  St.  291  ;  Scuivpsonx.  Hammond,-^  Cal.  184),  or  digging  up  loads 
of  earth  and  removing  them  from  the  premises.  Riley  \.  Boston 
Water  Power  Co.,  11  Cush.  11.  And  generally,  the  severance  of  any 
thing  annexed  to  the  freehold  is  a  conversion.  PhiMiain  v.  Gear,  3 
N.  H.  484 ;  Stone  v.  Proctor,  2  Chip.  (Yt.)  116  ;  Fay  v.  Muzzey,  13 
Gray,  53. 

The  very  act  of  assuming  to  one's  self  the  property  and  right  of  dis- 
posing of  another  man's  goods  is  a  conversion.  Webber  v.  Davis,  44 
Me.  147 ;  Baldvnn  v.  Cole,  6  Mod.  212.  The  miauthorized  transfer, 
by  the  secretary  of  an  incorporated  insurance  company,  of  promissory 
notes  and  bills  of  exchange  belonging  to  the  company,  is  a  conversion, 
for  which  trover  may  be  maintained.  Firemen^ s  Ins.  Co.  v.  Cochran, 
27  Ala.  228.  Such  conversion  may,  however,  be  waived  by  a  subse- 
quent ratification  of  the  transaction,  by  the  company,  with  full  knowl- 
edge of  all  the  facts,  and  the  ratification  may  be  either  express  or 
implied.  Id.  If  a  person  takes  an  assignment  of  proj^erty  from  one 
who  has  no  title  thereto,  and  thereby  acquires  a  right  o'^' er  it  that  hin- 
ders or  prevents  the  real  owner  from  getting  possession  of  it,  he  is 
guilty  of  a  conversion  although  the  property  has  never  in  fact  been  in 
his  possession.  McCoimhie  v,  Daviec,  6  East,  538.  Thus,  in  the 
case  last  cited,  the  defendant  advanced  money  to  a  broker,  upon  a  quan- 
tity of  tobacco  in  the  king's  warehouse,  taking  an  assignment  from  him 
of  the  tobacco,  and  having  it  transferred  to  his  own  name.  The  broker, 
in  fact,  bought  the  tobacco  for  the  plaintiff,  but  the  defendant  had  no 
knowledge  of  the  transaction,  and  his  dealings  with  the  broker  were 
bona  fide,  under  the  belief  that  he  owned  the  tobacco,  and  it  stood  in 
the  broker's  name  in  the  warehouse,  being  so  entered  by  the  broker, 
without  the  plaintiff's  knowledge.  By  a  regulation  of  the  warehouse 
property  therein  could  only  be  removed  by  the  person  in  whose  name 
it  was  warehoused.  Upon  application  being  made  to  the  defendant  by 
the  plaintiff  for  the  tobacco,  he  declined  to  deliver  except  upon  the 
broker's  order  and  the  payment  of  his  advances.  The  court  held  that 
this  constituted  a  conversion,  although,  in  fact,  the  defendant  had  never 
had  the  tobacco  in  his  possession,  because,  by  the  assignment,  he  con- 
trolled its  delivery  from  the  warehouse.  But  the  taking  of  an  assign- 
ment of,  or  mortgage  upon  property,  from  one  who  had  no  title  therein, 
when  the  assignee  or  mortgagee  has  not  the  possession,  actual  or  con- 
structive, of  the  property,  is  not   a   conversion,  because,  although  the 
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assignment  or  mortgage  is  operative  as  against  the  maker,  yet  it  confers 
no  title  or  lien  as  against  the  trne  owner,  and  does  not  operate  to  hin- 
der or  prevent  the  owner  from  obtaining  possession  of  his  property. 
But  if  the  assignee  or  the  mortgagee  should  attempt  to  control  the 
property,  and  should  prevent  the  owner  from  taking  it,  he  would  be 
guilty  of  a  conversion.  Davis  v,  Buffum,  51  Me.  160.  See  Band  v. 
Sargent,  23  id.  326;  Bristol  v.  Burt^  7  Johns.  254 ;  PMlli/ps  v.  Ilall^ 
8  Wend.  610. 

If  a  person  converts  a  part  of  property  that  is  in  a  mass,  or  that 
destroys  the  unity  of  the  whole,  or  that  impairs  the  use  or  value  of 
other  property  with  which  it  is  connected,  it  operates  as  a  conversion  of 
the  whole.  Thus,  where  a  person  having  possession  thereof,  as  a  car- 
rier or  bailee,  consumes  or  takes  a  part  of  a  cask  of  wine,  it  is  a  conver- 
sion of  the  whole,  if  the  owner  so  elects  to  treat  it.  Phillpott  v.  Kelley, 
3  Ad.  &  El.  106  ;  Bichardson  v.  Atkinson,  1  Strange,  576.  "  A  con- 
version of  part,"  says  Patteson,  J.,  in  the  case  first  above  cited,  "  may, 
as  against  the  wrong-doer,  be  a  conversion  of  the  whole,  but  it  does 
not  follow  that  he  may  set  it  up  as  such."  In  an  English  case  {Clen- 
don  V.  Dinneford,  5  C.  &  P.  13),  this  question  arose  where  the  defend- 
ant had  in  his  possession  some  letters  and  tv^o  books  belonging  to  the 
plaintiff.  The  defendant,  upon  demand,  gave  up  the  letters  and  one 
book,  which  the  plaintiff  accepted,  and  the  court  held  that,  while  the 
retention  of  the  other  book  operated  as  a  conversion  of  the  whole,  yet, 
as  the  plaintiff  had  accepted  j?«?'2!  of  the  property,  damages  could  only 
be  given  for  that  retained  by  the  defendant.  Thus  it  will  be  seen  that 
a  conversion  of  a  part  of  certain  property  in  the  defendant's  possession 
may,  at  the  election  of  the  plaintiff,  be  treated  as  a  conversion  of  the 
whole,  and  he  is  not  bound  to  take  back  a  part  of  it,  but  if  he  does 
accept  a  part,  damages  can  only  be  given  for  the  part  converted.  In 
Bowen  V.  Fenner,  40  Barb.  383,  the  defendant  sent  for  the  plaintiff  to 
do  his  threshing,  and  the  plaintiff  brought  liis  machine  into  the  defend- 
ant's barn  for  that  purpose,  upon  wheels  which  he  had  borrowed.  The 
defendant  then  claimed  the  wheels,  but  said  the  machine  might  be 
taken  away.  The  jury  found  that  the  defendant  had  no  right  to  retain 
the  wheels,  and  as  the  plaintiff  declined  to  take  the  machine  without  the 
wheels,  it  was  held  that  this  was  a  conversion  of  the  machine  also.  So, 
in  Sherman  v.  Way,  56  Barb.  188,  the  owner  of  land  felled  certain 
timber  and  sold  it  to  the  plaintiff,  without  requiring  him  to  remove  it, 
immediately,  and  subsequently,  before  the  timber  had  been  removed, 
sold  the  land  to  the  defendant,  with  notice  of  the  sale  of  the  timber  to 
the  plaintiff,  and  the  defendant  refused  to  permit  the  plaintiff  to  remove 
it,  and  afterward  sold  a  part  of  it.     The  court   held  that  a  conversion 
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of  a  part  of  the  timber  was  a  conversion  of  the  whole.  See,  also, 
Featherstonehaugh  v.  Johnston,  2  Moore,  181.  If  a  person,  who  has 
the  custody  of  the  goods  of  another,  puts  them  into  the  hands  of  a  third 
person  without  the  owner's  assent,  it  is  a  conversion  of  the  goods  by 
both.  Thus,  where  the  owner  of  a  store  left  it  in  charge  of  a  person 
with  no  authority  to  dispose  of  the  goods  other  than  as  an  ordinary 
salesman,  and  not  returning  at  the  time  appointed,  the  bailee  permit- 
ted the  alleged  creditor  of  the  plaintiff  to  enter  without  process  and 
sell  out  the  stock,  and  close  out  the  concern,  it  was  held  a  tortious  con- 
version by  such  third  person.  Bane  v.  Dettrick,  52  111.  19.  So,  where 
the  payee  of  a  promissory  note,  who  had  received  certain  obligations 
from  the  maker,  as  collateral  security  for  the  payment  of  the  note,  and, 
without  authority  from  the  maker  of  the  note,  exchanged  the  collater- 
als with  the  maker  thereof,  for  the  note  of  the  maker  of  the  collaterals, 
it  was  held  a  conversion,  that  rendered  the  defendant  liable  to  the 
maker  of  the  note  for  the  full  nominal  value  of  such  collaterals.  Green- 
wald  V.  Metcalf,  28  Iowa,  363 ;  Rohson  v.  Bolls,  9  Bing.  648.  See, 
also,  to  same  effect,  where  the  creditor  refused  to  return  the  collaterals 
when  the  debt  was  canceled.  Abrahams  v.  Southwestern  Banlc,  1  S. 
0.  Ml ;  7  Am.  Eep.  33. 

Where  a  person  receives  property,  as  a  hor&e,  to  keep,  and  he  has  a 
lien  thereon  for  such  keep,  bat  he  uses  the  property  enough  to  com- 
pensate him  therefor,  if  he  refuses  to  deliver  the  property  upon  demand 
by  the  owner,  until  he  is  paid  for  the  keep,  he  is  guilty  of  a  conversion 
of  the  property  {Alvord  v.  Davenport,  43  Yt.  30),  and  generally,  when 
a  person  has  a  lien  upon  property,  and  he  refuses  to  deliver  it  up  on 
payment  of  the  lien  {LaniotteY.  Archer,  4  E.  D.  Smith  [N,  Y.],  46) ; 
or,  if  he  attempts  to  seU  the  property  before  it  has  become  forfeited  for 
non-payment  of  the  lien  ( Vincent  v.  Conklin,  1  E.  D.  Smith  [X.  1 .], 
203) ;  or  if  he  claims  more  tlian  he  is  entitled  to,  or  if  he  bases  his 
refusal  to  deliver  upon  another  ground  than  that  of  the  lien,  he  forfeits 
his  lien  and  is  guilty  of  a  conversion  of  the  property  without  payment 
or  an  offer  to  pay  the  amount  of  the  lien  by  the  owner.  Boardman  v. 
Sill,  1  Camp.  410  n.  Thus,  where  A  had  goods  in  pawn,  delivered  his 
receipt  to  B  to  take  them  out  of  pledge ;  which  B  did,  and  subse- 
quently upon  A's  sending  for  the  goods,  B  said  that  he  had  not 
got  them  and  refused  to  tell  where  they  were,  it  was  held  that  he  was 
guilty  of  a  conversion  of  the  goods,  and  could  not  insist  upon  a  tender 
of  the  money  he  had  advanced  to  get  them  out  of  pledge.  Jones 
V.  Cliff e,  3  Tyrw.  576.  See,  also,  Thompson  v.  Trail,  2  C.  &  P. 
334 ;  Smith  v.  Young,  1  Camp.  439.  So  where  the  lien  asserted  is 
unlawful,  the  bailee  is  liable  for  a  conversion.     Thus,  where  the  plain- 
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tiff  delivered  his  note  to  B  to  procure  a  discount  for  him,  and  took  B's 
post-dated  checks  for  the  amount,  which  were  never  paid,  and  B 
pledged  the  note  to  the  defendant  to  secure  a  usurious  loan,  the 
defendant  sold  the  note  before  it  was  demanded  of  him  by  the  plain- 
tiff. The  court  held  that  B  liad  no  lien  upon  the  note  for  the  return 
of  the  checks,  or  if  he  ever  had,  that  he  had  forfeited  it  by  his  misap- 
propriation of  the  note,  and  that  the  plaintiff  was  entitled  to  maintain 
trover  for  the  note  against  the  defendant  without  showing  any  offer  to 
return  the  checks  to  B.  Keutgen  v.  Parlis^  2  Sandf.  60.  The  col- 
lection of  a  note  by  one  not  entitled  to  it  is  evidence  of  a  conversion, 
and  renders  a  demand  unnecessary.  DonneU  v.  Thompson,  13  Ala. 
440.  Possession  of  a  note  is  jyrhna  facie  evidence  of  ownership  in 
an  action  of  trover  against  one  who  shows  no  title  to  it.  Id. 

Except  where  by  contract  or  usage  a  lien  arises,  a  person,  having  the 
custody  of  the  goods  of  another,  cannot  hold  them  until  a  certain  in- 
debtedness to  him  is  discharged,  and  a  refusal  by  him,  to  deliver  up 
the  goods  until  a  certain  debt  owing  by  the  owner  to  him  is  paid,  is  an 
actionable  conversion.     Sharp  v.  Pratt,  3  C.  cfe  P.  34. 

The  misdelivery  of  goods  by  a  carrier  is  a  conversion  thereof 
{Bowlin  V.  I^ye,  10  Cush.  416  ;  Devereux  v.  Barclay,  2  B.  &  Aid. 
702  ;  Stephenson  v.  Hart,  4  Bing.  476) ;  so  is  a  refusal  to  deliver  goods 
on  demand  upon  payment  of  freight  {Dioight  v.  Brewster,  1  Pick.  53) ; 
or  a  refusal  to  deliver  until  certain  charges  are  paid  for  which  no  lien 
existed  ( Wilson  v.  Anderton,  1  B.  &  Aid.  450) ;  or  if  he  deliver  the 
goods  to  another  person  under  a  mistaken  idea  that  such  person  has 
a  lien  upon  them.  Syeds  v.  Hoa/,  4  T.  B.  260.  But  a  carrier  cannot 
be  charged  with  the  conversion  of  goods  because  he  has  negligently 
dealt  with  them  whereby  they  were  stolen  or  lost  {Bowlin  v.  Wye,  10 
Cush.  416 ;  Ross  v.  Johnson,  5  Burr,  2825),  at  least  when  there  is  no 
actual  wrong  on  his  part  {Kirkman  v.  Hargeromes,  1  Selw.  I^.  P.  425) ; 
nor  because  of  delay  on  his  part  in  delivering  goods.  Briggs  v.  If. 
Y.  Cent.  R.  R.  Co.,  28  Barb.  515.  He  is  not  bound  to  deliver  until 
demand  is  made  therefor.  Robinson  v.  Austin,  2  Gray,  564.  But  if 
he  sells  the  goods,  or  uses  or  destroys  them,  he  is  answerable  for  their 
conversion.       Chandler  v.  Belden,  18  Johns.  157. 

If  goods  are  placed  in  the  hands  of  a  person  to  be  sold  for  the  bene- 
fit of  the  owner  upon  certain  terms,  and  he  places  them  in  the  hands 
of  another  person  to  be  sold  upon  the  same  terms,  he  is  liable  as  for 
their  conversion  {Moffat  v.  Wood,  Seld.  Kotes  [l!^,  T.  Ct.  of  Appeals], 
ISTo.  5,  14)  ;  and  the  reason  for  this  is,  that  the  act  of  the  bailee  is  not 
authorized,  and  his  dealing  with  the  property  is  an  unwarrantable  inter- 
ference with  the  owner's  dominion  over  it.     Without  pursuing  this 


TROVER  175 

matter  further,  it  will  be  seen  that  any  unauthorized  or  unwarrantable 
interference  with  the  property  of  another  which,  in  any  measure^ 
reritricts  or  interferes  with  the  owner's  dominion  or  control  over  it,  is  a 
conversion  of  the  property,  which  renders  the  person  guilty  of  such 
interference  liable  for  the  value  of  the  property  at  the  time  of  con- 
version, under  whatever  '  pretense,  short  of  the  authority  from  the 
owner,  or  the  authority  of  a  valid  legal  process,  the  act  was  done. 
Murray  v.  Burling,  10  Johns.  172  ;  Bristol  v.  Bui't,  7  id.  254 ;  Connah 
V.  Eale,  23  Wend.  162 ;  Burton  v.  Hughes,  2  Bing.  173.  If  a  sheriff 
sells  more  goods  than  are  necessary  to  satisfy  an  execution,  he  is  liable 
for  a  conversion  in  respect  to  the  excess  {Aldred  v.  Constable,  6  Q.  B. 
381) ;  and  so  is  a  landlord  who  distrains  and  sells  more  goods  than  are 
necessary  to  satisfy  the  rent  in  arrear,  but  the  mere  seizure  of  more 
goods  than  are  necessary  to  satisfy  an  execution  or  a  distress,  if  the  sur- 
plus is  seasonably  returned  after  the  sale,  is  not  a  conversion.  Evans  v. 
Wright,  2  11.  &c  Is.  527. 

Every  person  who  aids  in  the  act  of  conversion  is  responsible  for 
the  entire  damage  resulting  therefrom,  although  he  acted  merely  as  the 
friend  of  another  who  was  the  real  principal  in  the  transaction,  or  that 
he  was  acting  as  the  servant  of  another  and  in  obedience  to  his  com- 
mands. Yost  V.  Stout,  4  Cold.  205  ;  /Stephens  v.  Elwall,  4  M.  &  S. 
261  ;  Parker  v.  Godln,  2  Str.  813.  It  is  never  an  answer  to  an  action 
for  a  wrongful  conversion,  that  the  act  alleged  to  operate  as  a  conversion 
was  done  by  the  command  of  another,  and  that  he  had  the  property. 
But  in  all  such  cafses  the  servant  and  master,  either  or  both,  are  liable 
for  the  conversion.  Schuster  v.  McKellar,  7  El.  &  Bl.  704 ;  Perkins  v. 
Smith,  1  Wils.  32S  ;  Greenway  v.  Fisher,  1  C.  tfe  P.  190  ;  Ewbank  v. 
JSutting,  7  C.  B.  SOS.  Thus,  where  the  servant  of  a  person  having 
the  property  of  another  in  his  possession  refuses  to  give  it  up  to  the 
owner  on  demand,  it  is  treated  as  a  conversion  by  the  master.  Jones  v. 
Hart,  2  Salk.  441 ;  Delano  v.  Curtis,  7  Allen,  470.  So  where  goods 
are  converted  by  the  wife,  both  she  and  her  husband  may  be  joined  in 
an  action  therefor.  Catterall  v.  Kenyon,  3  Q.  B.  310 ;  Keyworth  v. 
Hill,  3  B.  &  Aid.  688.  Obtaining  property  from  a  person  by  duress  or 
fraud  is  a  conversion  of  the  goods  {Powell  v.  Hoyland,  6  Exch.  67 ; 
TJiompson  v.  Pose,  16  Conn.  71) ;  as  where  property  is  purchased  by 
one  with  a  preconceived  design  not  to  pay  for  it,  he  is  guilty  of  a  fraud, 
and  is  liable  to  the  vendor  in  trover  for  the  goods.  Ayres  v.  French, 
41  Conn.  153  ;  Ferguson  v.  Carrviigton,  9  B.  &  C.  59 ;  Noble  v. 
Adams,  7  Taunt.  59  ;  Hall  v.  Naylor,  18  ]^.  Y.  588 ;  Dow  v.  Sarir 
horn,  3  Allen,  181 ;  Pead  v.  Hutchinson,  3  Camp.  352;  Bristol  v. 
Wilsmore,  1  B.  &  C.  514 ;  KiVyy  v.  Wilson,  Ey.  &  Moo.  178.  But  if 
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the  vendee  has  sold  the  goods  to  an  innocent  purchaser,  the  purchaser 
from  him,  without  any  knowledge  or  notice  of  the  fraud,  cannot  be 
charged  with  a  conversion  of  the  goods.  Williamson  v.  Russell^  39 
Conn.  406.  "  If  this  were  not  so,"  says  Jervis,  C.  J.,  in  White  v. 
Garden,  10  C.  B.  927,  ''goods  at  all  tainted  with  fraud  might  be  fol- 
lowed tlii'ough  any  number  of  honajlde  purchasers —  a  most  inconven- 
ient and  absurd  doctrine  ;  for  a  vendor  who  does  not  choose  to  avail 
himself  of  means  of  inquiry  would  thus,  by  trusting  the  vendee,  be 
giving  him  unlimited  means  of  defrauding  the  rest  of  the  world," 
Shejpjpard  v.  Shoolhred,  Carr.  <&  M.  63.  In  such  a  case  the  sale  is  void, 
only  at  the  election  of  the  vendor,  and  it  is  too  late  to  declare  such  an 
election  after  the  goods  have  passed  into  the  hands  of  a  honajlde  pur- 
chaser. Whits  V.  Garden,  10  C.  B.  927.  But,  where  the  relation  of 
vendor  and  vendee  does  not  exist,  and  the  person  obtaining  the  goods 
acquires  no  title  thereto,  he  can  transmit  none,  consequently  a  sale  by 
him  places  his  vendee  in  no  better  position  than  himself,  however 
innocent  the  transaction  may  have  been  on  his  part,  and  if  he  re-sells 
the  goods  or  refuses  to  deliver  them  up  to  the  true  owner,  he  is  charge- 
able with  their  conversion.  Iliggons  v.  Burton,  26  L.  J.  Exch.  342. 
Thus  m  JBoyson  v.  Coles,  6  M.  &  S.  14,  the  plaintiffs,  having  some 
guns  for  sale,  warehoused  them  in  their  name  at  the  London  Docks, 
received  from  a  broker  a  sold  note,  not  disclosing  the  name  of  any  pur- 
chaser, and  gave  C.  an  order  on  the  docks  for  the  weighing  and  trans- 
fer of  the  guns  to  his  order,  and  sent  him  an  invoice  as  for  guns 
bought  of  them  by  C.  and,  having  called  upon  him  to  sell  the  guns  as 
per  contract,  drew  on  H.  for  the  price,  which  bills  were  accepted  by  H. 
and  guaranteed  by  C.  who  afterward,  for  a  valuable  consideration, 
pledged  the  guns  to  the  defendant,  handing  over  to  him  the  transfer 
order  of  the  plaintiffs,  together  with  a  transfer  order  from  himself, 
and  afterward,  and  before  the  bills  became  due,  became  a  bankrupt, 
and  the  court  held  that  the  plaintiffs  were  entitled  to  maintain  trover 
against  the  defendant  for  the  guns.  This  case  established  two  proposi- 
tions :  1st,  that  a  factor  cannot  pledge  unless  the  owner  arms  him  with 
such  indicia  of  ownership,  as  enables  him  to  deal  with  the  property  as 
his  own,  and  2d,  that,  where  the  relation  of  vendor  and  vendee  does  not 
exist  between  the  owner  and  vendor,  or  pawner  of  the  property,  the 
vendee  or  pawnee  has  no  title  as  against  the  owner.  See,  also,  simi- 
lar in  the  facts  and  in  principle,  Kingsford  v.  Merrij,  1  H.  &  N.  503. 
Mere  possession  is  not  proof  of  property,  and  a  person  buys  prop- 
erty of  one  who  has  it  in  his  possession  at  his  peril.  Williams  v.  Bar- 
ton, 3  Bing.  139. 

A  purchaser  acquires  no  title  to  property  that  was  stolen,  though  he 
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bought  it  in  good  faith  at  a  public  auction,  and  either  he  or  the  auc- 
tioneer, or  both,  are  liable  for  its  conversion  {Hoffman  v.  Carow^  22 
Wend.  285),  and  generally,  where  the  vendor  had  no  title  to  the  prop- 
erty, his  vendee  acquires  none  and  is  liable  in  trover  to  the  true  owner, 
even  without  a  demand  being  first  made  upon  him  for  the  property. 
Wells  V.  Ragland,  1  Swan.  501 ;  Forster  v.  Smith,  2  Cold.  471 ;  Rice 
V.  Clark,  8  Yt.  109 ;  Mulligan  v.  Bailey,  28  Ga.  507  ;  Ladd  v.  Moore, 
3  Sandf.  589.  If  a  person  without  authority  enters  upon  the  land  of 
another,  and  raises  crops,  and  carries  them  away,  he  is  chargeable  for 
a  conversion  of  the  crops.  Simpkins  v.  Rogers,  15  111.  397.  Thus, 
where  the  plaintiff  was  forcibly  expelled  from  a  farm  of  which  he  was 
the  o-svner,  and  the  premises  were  leased  by  one  of  the  parties  expell- 
ing him,  to  the  defendant,  who  went  on  to  the  premises  and  raised 
crops  and  cut  and  carried  them  away,  the  plaintiff  subsequently  recov- 
ering the  premises  in  an  action  for  forcible  entry  and  detainer,  it  was 
held  that  the  defendant  was  liable  to  him  in  trover  for  a  conversion  of 
the  crops.  Thomes  v.  Moody,  11  Me.  139.  But  see  Brothers  v.  Hurdle, 
10  Ired.  190,  where  it  was  held  that  a  demandant  in  ejectment  could 
not  maintain  trover  for  crops  raised  and  carried  away  before  the  writ 
of  possession  was  executed. 

If  a  person  agrees  to  exchange  certain  property  with  another,  giving 
him  certain  property  for  certain  property  of  the  other,  and,  after  get- 
ting the  other's  property  into  his  possession,  refuses  to  deliver  to  him 
the  property  that  he  agreed  to  give  in  exchange,  he  is  hable  for  a  con- 
version of  the  property  so  received  by  him.  Thus,  where  A  delivered 
to  B,  a  mare,  for  which  the  defendant  agreed  to  give  him  two  acres  of 
certain  land  and  five  dollars  in  money,  but,  after  receiving  the  mare, 
he  refused  to  give  a  deed  of  the  land,  and  he  was  held  liable  for  a  con- 
version of  the  mare.  Waters  v.  Van  Winkle,  3  N.  J.  L.  567.  See, 
also.  Hall  v.  Robinson,  2  N.  Y.  293. 

The  transfer  of  a  negotiable  security,  which  the  defendant  was  not 
authorized  to  make,  is  a  conversion  thereof  {Fi?'eman''s  Ins.  Co.  v. 
Cockran,  27  Ala.  228),  as,  where  the  payee  thereof  transfers  a  nego- 
tiable note  or  other  security  which  the  maker  was  entitled  to  have  de- 
livered up  to  him,  he  is  Hable  to  the  maker  for  a  conversion  of  the 
note.     Buck  Y.'Kent,  3  Yt.  99. 

If  property  is  given  in  exchange  for  notes  or  other  securities  that  are 
void  in  their  inception,  for  usury,  it  may  be  recovered  for  in  trover, 
upon  discovery  of  the  invalidity  of  the  securities,  if  they  were  taken 
on  the  representation  of  the  defendant  that  they  were  regular  business 
notes,  when  the  defendant  did  not  know  whether  they  were  such  or 
not ;  and  an  action  will  lie  for  the  convei'sion  of  the  property,  even 
YoL.  YI.— 23 
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though  the  parties  acted  in  good  faith,  both  supposing  that  the  securi- 
ties were  valid.     Loeschigh  v.  Blun,  1  Dalj  (N.  Y.),  49. 

Whei-e  property  is  placed  on  board  a  v^essel  for  transportation,  an 
unjustifiable  refusal  by  the  master  to  either  proceed  upon  the  voyage, 
or  to  deliver  the  property,  amounts  to  a  conversion  of  it  {Portland 
Banh  v.  Stuhhs,  6  Mass.  422),  and  this  rule  would  doubtless  apply 
equally  to  all  carriers. 

Generally,  it  may  be  said  that  any  wa'ongful  or  illegal  assumption 
of  ownership  or  control  over  the  property  of  another,  or  any  misuse  or 
abuse  of  such  property,  though  lawfully  in  the  defendant's  possession, 
or  a  wrongful  detention  thereof  after  demand  made  therefor,  amounts 
to  an  actionable  conversion  of  the  property.  St.  John  v.  O'  Connel,  7 
Port.  (Ala.)  466;  Clark  v.  Whitaker,  19  Conn.  319;  Sanderson  v. 
Howerstick^  8  Penn.  St.  294.  To  summarize,  any  assertion  of  title 
to,  or  control  over  property,  that  is  not  consistent  with  the  owner's 
right,  is  a  conversion,  and  particularly  is  this  the  case,  when  the  person 
asserting  such  title  sells  the  property  {Carter  v.  Kingman.,  103  Mass. 
517;  Gilnian  v.  Bill,  36  N.  H.  311 ;  Weller  v.  Davis,  44  Me.  147), 
under  whatever  pretense  made  {Grainger  v.  Hill,  4  Bing.  N.  C.  221), 
and  the  person  wdio  purchases  the  property  is  equally  as  chargeable  for 
the  conversion  as  the  seller  if  he  sells  or  disposes  of  the  property,  or 
refuses  to  deliver  it  to  the  owner  after  a  lawful  demand  made  by  him 
{Clark  V.  Wilson,  103  Mass.  219 ;  4  Am.  Kep.  532 ;  JTgde  v.  JVoUe, 
13  N^.  H.  494) ;  and  so  of  any  person  aiding  or  abetting  the  same 
Billiter  v.  Young,  6  El.  &  Bl.  1.  And  this  rule  applies  equally  to 
the  sale  of  a  part  of  an  article.  Gentry  v.  Madden,  3  Pike  (Ark.), 
127;  Botnen  v.  Fenner,  40  Barb.  383.  If  a  person  pledges  the  prop- 
erty of  another  without  authority  {Thrall  v.  Lathroj),  30  Yt.  307; 
Carjjenter  v.  Hale,  8  Graj^,  157),  or  having  it  with  authority  to  sell 
for  cash,  sells  it  and  takes  a  note,  or  exchanges  it  for  other  property 
{Haas  V.  Damon,  9  Iowa,  589),  or  uses  it  for  another  purpose  {Spencer 
V.  Pilcher,  8  Leigh  [Ya.],  565  ;  Fisher  v.  Kijle,  27  Mich.  454 ;  Crocker 
V.  GuUifer,  44  Me.  491),  and,  generally,  any  unauthorized  act  of 
dominion  over  the  property  that  is  inconsistent  with  the  owner's  rights, 
is  a  conversion.  Pease  v.  Smith,  61  N.  Y.  477;  Fouldes  v.  Wil-. 
loughhj,  8  M.  &  W.  540 ;  HoUlns  v.  Fowler,  7  L.  Pv.  H.  L.  Gas.  757 ; 
Hiort  V.  Bott,  L.  K.,  9  Exch.  86 ;  8  Eng.  Rep.  529 ;  Boijce  v.  Broclc- 
way,  31  N.  Y.  490 ;  Gonnah  v.  Hale,  23  Wend.  462. 

A,  being  indebted  to  B,  in  a  certain  sum,  delivered  to  the  latter,  as 
security  for  the  payment  of  such  debt,  a  promissory  note  secured  by  a 
chattel  mortgage,  held  by  A  against  C,  for  a  sum  exceeding  the  amount 
of  such  debt ;  C,  with  a  knowledge  of  the  nature  of  B's  title  to  such 
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note,  having  paid  liim  thereon  a  sum  equal  to  such  debt,  the  hitter  sur- 
rendered such  note  and  released  such  mortgage  to  C,  who  destroyed 
them,  whereupon  A  brought  suit  against  both  for  conversion, — and  it 
was  held  that  B  and  C  had  unlawfully  converted  such  instruments, 
and  were  jointly  liable  therefor  to  A.  Stephensmi.  v.  Feezer^  55 
Ind.  416. 

But,  as  the  conversion  must  be  wrongful,  if  the  defendant  delivers 
it  up,  upon  demand,  he  cannot  be  charged  for  damages  in  trover 
{Chandler  v.  Partin,  2  Treadw.  [S.  C]  72 ;  Quay  v.  McNinch^  2 
id.  78),  nor  can  a  defendant  be  charged  with  a  conversion  after  suit 
brought,  unless  a  conversion  is  show^i  to  have  transpired  before  the 
action  was  instituted,  the  action  must  fail.  Storm  v.  Livingsto^i,  6 
Johns.  44.  As  to  when  a  demand  and  refusal  operates  to  establish  a 
conversion,  see  Art.  3,  jwst,  pp.  205,  211.  An  unlawful  levy  upon 
goods  under  a  void  attachment  is  such  a  wrongful  taking  and  conver- 
sion as  will  sustain  an  action  of  trover.  Jones  v.  Blizzard,  2  Ark.  415. 

§  3.  What  is  not  a  coiiversiou.  A  conversion  is  a  positive  tor- 
tious act.  Mere  nonfeasance  or  neglect  of  some  legal  duty  will  not 
support  an  action  of  trover,  although  it  might  be  a  sufficient  ground 
for  an  action  on  the  case.  Sturgis  v.  Keith,  57  111.  451 ;  11  Am.  E,ep. 
28.  A  mere  claim  of  OMmership  of  personal  property,  where  no  obsta- 
cle is  put  by  the  defendant  in  the  way  of  the  removal  of  it  by  the 
owner,  is  not  a  conversion  of  the  j>roperty.  Ilewett  v.  /Sessions, 
119  Mass.  221.  A  mere  wrongful  interference  with  property  does 
not  necessarily  amount  to  a  conversion  (Corning  v.  Elliott,  10  La. 
Ann.  753) ;  nor  does  a  mere  asportation  thereof,  unless  the  taking 
or  detention  is  with  intent  to  convert  it  to  the  taker's  own  use,  or 
that  of  some  third  person,  or,  unless  the  act  done  has  the  effect  either 
of  destroying  or  changing  the  quality  of  the  property,  or  of  de- 
priving the  owner  of  his  dominion  or  control  over  it  {Foiddes  v.  Wil- 
loughhy,  8  M.  &  W.  540) ;  nor  even  in  the  latter  instance,  if  the  act 
was  in  the  iirst  instance  lawful,  and  it  does  not  appear  that  the  owner 
could  not  have  had  the  property  if  he  had  desired  it.  Needhani  v. 
Rawbone,  6  Q.  B.  771  n.  Thus,  in  the  case  last  cited,  the  plaintiff 
brought  an  action  for  a  lot  of  wearing  apparel.  It  appeared  that  the 
plaintiff  had  left  his  house,  and  in  it,  the  articles  for  which  the  action 
was  brought.  The  defendant  entered  the  premises,  as  he  claimed,  under 
authority  from  the  court  of  chancery,  j^laced  a  man  in  charge  of  the 
house,  took  an  inventory  of  the  goods,  and  locked  up  the  rooms  con- 
taining them,  and  prevented  the  plaintiff's  servants  from  having  access 
thereto,  and  finally  expelled  them  from  the  house,  leaving  the  property 
under  the  defendant's  control.     It  was  held  that  this  did  not  constitute 
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a  conversion,  because,  as  Lord  Denman  said,  "  it  did  not  appear  that  he 
(the  plaintiff )  might  not  have  had  the  use  of  the  goods,  if  he  had  desired 
it."  In  a  later  English  case  {TJiorogood  v,  Hohinson,  6  Q.  B.  769), 
where  the  plaintiff  had  a  quantity  of  lime  which  he  had  burnt  in  kilns  from 
chalk  dug  upon  the  premises,  and  the  plaintiff",  having  recovered  in  eject- 
ment, entered  upon  the  premises  under  a  writ  of  possession  and  turned 
the  plaintiff's  servants  off  the  land,  and  would  not  allow  them  to  remain 
for  the  purjoose  of  removing  the  goods  there,  the  court  held  that,  in 
the  absence  of  any  assertion  of  ownership  in  the  goods  by  the  defend- 
ant, or  of  a  subsequent  demand  therefor,  and  refusal  by  the  defendant, 
he  could  not  be  charged  with  a  conversion  of  the  goods,  CoLEKrooE, 
J.,  in  passing  upon  the  question,  said,  "  Neither  the  plaintiff  nor  his 
servant  had  any  right  to  be  upon  the  land  ;  nor  was  the  defendant  bound 
to  allow  them  to  remain  there  for  the  pui*pose  of  removing  the  plain- 
tiff's goods.  What  he  was  bound  to  do  was,  on  demand  to  let  the 
plaintiff  remove  the  goods ;  or  to  remove  them  himself  to  some  conven- 
ient place  for  the  plaintiff."  But,  where  the  original  act  is  unlawful, 
an}'^  act,  taking  from  the  owner,  even  the  temporary  possession  of  his 
goods,  is  a  conversion.  Keyworth  v.  Hill^  3  B.  &  Aid.  6S8;  3  Stark. 
Ev.  1156;  Baldioin  v.  Cole,  6  Mod.  212.  Castrating  a  scrub  hog  run- 
ning among  other  hogs  is  not  such  proof  of  a  change  of  property  as 
to  be  evidence  of  a  conversion  or  appropriation  of  the  hog  by  a  party, 
to  his  own  use.  Byrne  v.  Stout,  15  HI.  180.  See  Norris  v.  Banta, 
21  Tex.  427 ;  Custard  v.  Burnett,  15  id.  456.  Ante,  p.  97,  tit.  Tres- 
pass. 

Neither  does  the  destruction  of  goods  necessarily  amount  to  a  conver- 
sion. In  order  to  have  that  effect,  it  must  appear  that  the  destruction 
was  willful,  or  the  result  of  an  intention  on  the  part  of  the  defendant 
of  depriving  the  plaintiff  of  the  possession  or  use  of  them.  If  it 
merely  resulted  from  the  doing  of  an  act  which  the  defendant  had  a 
right  to  do,  and  without  any  intention  on  his  part,  needlessly  or  wan- 
tonly to  destroy  the  property,  he  cannot  be  charged  with  a  conversion. 
Thus,  if  a  person  leaves  a  wagon  standing  upon  my  premises,  without 
my  consent  and  I  draw  it  out  upon  the  highway,  and  leave  it  standing 
there,  and  it  is  stolen,  I  am  not  guilty  of  a  conversion  of  the  wagon,  for 
I  had  a  right  te  remove  it  from  my  premises,  and  even  though  it  was 
destroyed,  unintentionally,  while  being  removed  by  me,  the  rule  is  not 
changed.  Thus,  where  a  person  left  timber  lying  upon  the  premises  of 
A,  and  A,  while  engaged  in  digging  a  sawpit  thereon,  cut  through  the 
timber  and  left  the  pieces  lying  there,  and  they  were  accidentally  washed 
away  into  the  river  and  lost,  it  was  held  that  A  was  not  chargeable 
77ith  the  conversion  of  the  timber,  and   this  would  ha^-e  been  the  rule 
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even  tlioiigli  the  sawpit  had  been  made  without  any  intention  or  expec- 
tation on  tlie  ipRrt  of  A,  that  it  would  ever  be  of  any  use  to  him 
{kSimmons  v.  Lilli/sto7ie,  8  Exch.  442),  because,  as  observed  by  Parke, 
B.,  in  the  case  last  referred  to,  "  A  had  a  perfect  right  to  make  a  saw- 
pit  on  his  own  property.  If  in  truth  he  chose  to  make  a  hole  in  the 
soil  for  any  purpose  whatever  —  for  the  purpose  is  immaterial,  the  land 
being  his  own  —  and  if  he  could  not  remove  the  timber  which  was 
wrongfully  placed  there,  without  cutting  it,  he  would  be  justified  in 
doing  so,  and  his  intention  of  making  a  sawpit  is  therefore  immaterial. 
Phimer  v.  Brown,  8  Mete.  (Mass.)  578.  So,  where  cattle  are  trespass- 
ing upon  the  premises  of  another,  merely  turning  them  into  the  liigh- 
M^ay,  whereby  they  are  lost,  does  not  make  the  owner  of  the  premises 
chargeable  for  their  conversion.  Stevens  v.  Curtis,  18  Pick.  227; 
Nelson  V.  Merriam,  4  id.  249.     Ante,  Yol.  1,  p.  322. 

In  this  form  of  action,  intention,  either  express,  or  such  as  arises  from 
necessary  inference,  may  be  material,  and,  where  a  trespass  is  limited  to 
a  mere  injury  to  property,  and  does  not  extend  to  the  right  of  the  owner, 
or  tends  directly  to  deprive  him  of  its  ultimate  enjoyment,  as  well  as  of 
its  immediate  possession,  it  cannot  be  tortured  into  a  conversion  for 
which  trover  will  lie.  "  An  interference  with  property,"  says  the  court, 
in  Nelson  v.  Whetmore,  1  Eich.  (S.  C.)  318,  "  under  circumstances  that 
show  the  owner's  right  to  be  undisputed,  even  with  injurious  conse- 
quences to  the  owner,  does  not  amount  to  a  conversion."  Spa/'ks  v. 
Purely,  11  Mo.  219;  Strickland  v.  Barrett,  20  Pick.  415;  Wellington 
V.  Weiitworth,  S  Mete.  548  ;  Nelson  v.  Whitman,  1  Eich.  318.  But,  if 
there  is  a  detention  of  the  property  from  the  owner,  intended  to  operate 
as  a  denial  of  his  right,  or  as  the  assertion  of  an  adverse  title,  it  is  a 
conversion,  however  brief  the  period  of  its  continuance.  Sargent  v. 
Gile,  8  IST.  II.  325;  Calkins  v.  Lockwood,  17  Conn.  154;  Liptrot  v. 
Holmes,  1  Kelley,  381 ;  Keyworth  v.  Hill,  3  B.  &  Aid.  688. 

The  accidental  destruction  of  property  by  one  to  whom  it  was  lent 
does  not  amount  to  a  conversion.  Thus,  where  the  plaintiff  lent  the 
defendant  a  double-barrelled  gun,  to  try,  and  he  overcharged  and  burst 
it,  it  was  held  that  this  did  not  amount  to  a  conversion,  the  injury  re- 
sulting from  an  accident,  and  that  a  demand  of  the  gun  "  in  the  same 
good  plight  and  condition  as  it  was,"  etc.,  and  a  refusal  to  deliver  it  in 
such  condition,  M^as  not  evidence  of  a  conversion  {Btcshworth  v.  Tay- 
lor, 3  Q.  B.  699) ;  nor  does  the  loss  of  property  by  one  to  whom  it  was 
delivered  for  safe-keeping  or  carriage  amount  to  a  conversion,  even  though 
the  loss  resulted  from  his  negligence  {Bowlin  v.  Nye,  10  Cush.  416)  ; 
unless  his  negligence  is  gross.     Lockvjood  v.  Bull,  1  Cow.  322. 

Trover  will  not  lie  for  property  loaned  to  a  person,  under  a  contract 
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that  he  shall  return  the  property  within  a  certain  fixed  time,  or  pay  a 
certain  sum  of  money  therefor,  at  the  election  of  the  bailee.  In  such  a 
case,  the  bailor  retaining  no  lien,  the  bailee  by  a  refusal  to  return  the 
property  is  treated  as  having  elected  to  pay  for  it,  and  the  only  remedy 
is  upon  the  contract  ( Vincent  v.  Cornell,  13  Pick.  294) ;  and  even 
where  the  vendor  of  property  retains  a  lieu  upon  it  until  paid  for,  if 
he  takes  a  note  for  the  amount  and  negotiates  it,  he  loses  all  claim 
upon  the  property,  as  the  lien  passes  with  the  debt,  and  he  cannot 
maintain  an  action  for  a  conversion  of  the  property  {Esty  v.  Graham., 
46  N.  H.  169) ;  and  in  all  cases,  where  a  person  holds  the  goods  of  an- 
other under  a  contract,  he  cannot  be  charged  for  a  conversion  thereof, 
so  long  as  the  contract  remains  in  force,  or  any  right  to  the  possession, 
on  his  part,  exists.  Hall  v.  Daggett,  6  Cow.  653.  As  in  a  cdse  where  A  Ouj 
delivered  a  note  to  B  for  collection,  the  proceeds  to  be  applied  on  a  note 
held  by  B  against  A.  Canfield  v.  Monger,  12  Johns.  347.  Before 
an  action  for  a  conversion  can  be  maintained  under  such  circumstances, 
the  contract  must  be  terminated.  Gushing  v.  Breck,  10  N.  H.  Ill ; 
Perley  v.  Dole,  40  Me.  139.  Where  any  authority  is  conferred  upon 
a  person  by  contract,  to  take  or  dispose  of  property,  he  cannot  be  charged 
with  its  conversion  for  any  act  done  by  him  in  reference  thereto  while 
the  contract  is  in  force,  and  what  is  done  is  warranted  by  it.  Before  a 
person  under  such  circumstances  can  be  charged  for  a  conversion,  his 
authority  must  be  abrogated.     Clark  v.  Whitaher,  18  Conn.  543. 

Where  a  person  expressly  or  impliedly  assents  to  the  retention  of  his 
property  by  another,  such  person  not  setting  up  any  claim  to  the  prop- 
erty inconsistent  with  such  person's  rights,  he  cannot  maintain  an  action 
for  a  conversion  thereof  against  him,  until  his  assent  to  the  retention 
of  the  property  by  him  is  expressly  withdrawn.  Voltz  v.  Blackmar, 
64  N.  Y.  646. 

So,  where  a  person  takes  a  bond  from  a  person,  conditioned  for  the 
paying  for  certain  property  taken  by  another,  provided  it  shall  finally 
be  determined  that  he  had  no  right  to  take  it,  he  cannot,  after  it  has 
been  determined  that  the  obligor  in  the  bond  had  no  right  to  the  prop- 
erty, maintain  an  action  against  him  for  its  conversion,  but  must  pursue 
his  remedy  upon  the  bond.  Briggs  v.  North  Adams  Iron  Co.,  12 
Cush.  114. 

Where  property  belonging  to  A  is  in  the  possession  of  B,  who  claims 
it  as  his  own,  and  they  finally  agree  to  meet  within  a  certain  time  and 
settle  the  question  of  title,  A  cannot  maintain  an  action  against  B  for 
a  conversion  of  the  property  before  such  time  has  elapsed,  unless  he, 
prior  to  bringing  the  suit,  makes  a  fresh  demand  for  tlie  property. 
Until  such  time  has  elapsed,  or  a  new  demand  has  been  made,  he,  by 
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force  of  the  agreement,  is  treated  as  assenting  to  the  temporary  posses- 
sion of  the  property  by  B.  Finch  v.  Clarice,  Phill,  (N.  C.)  L.  335.  A 
person  cannot  be  charged  for  a  conversion  of  his  own  property,  that  he 
forcibly  takes  from  a  person  who  had  no  right  thereto,  although  the 
apparent  title  was  in  him,  as,  for  taking  from  him  a  certificate  of  deposit 
for  money  that  was  drawn  upon  a  check  in  the  defendant's  name,  by 
the  plaintiff,  who  formerly  had  authority  to  draw  checks  in  the  defend- 
ant's name,  but  whose  authority  to  do  so  had  expired  before  the  money 
for  which  the  certificate  of  deposit  was  given,  was  drawn.  Under  such 
circumstances,  although  the  certificate  of  deposit  v/as  issued  to  the 
plaintifif,  it  nevertheless  represented  money  to  which  the  defendant  was 
entitled,  and  he  could  not  be  cliarged  with  a  conversion  of  his  own 
property,  to  which  he  had  the  right  of  immediate  possession.  Yoltz  v. 
Blachinar,  U  JNT.  Y.  Q4:Q. 

If  property  is  left  with  a  person  for  a  particular  purpose  and  he  ap- 
plies it  to  another  or  different  one,  lie  is  guilty  of  a  conversion,  but  so 
long  as  he  keeps  within  the  line  of  the  authority  conferred  upon  him, 
he  cannot  be  made  liable  for  the  jjroperty  in  trover.  Thus,  if  a  note 
or  bill  is  given  to  A  by  B  to  get  it  discounted,  and  A  gives  the  note  to 
one  of  his  creditors  in  payment  of  his  own  debt,  or  if  he  loans  it  to  an- 
other, he  is  liable  for  a  conversion  of  the  note,  because  he  was  not  au- 
thorized to  use  the  note  for  any  such  purpose  {Alsager  v.  Close,  10  M. 
&  W.  583  ;  Atldns  v.  Oioen,  4  Ad.  &  El.  819 ;  Craneh  v.  WJiite,  1 
Bing.  K.  C.  414),  but  if  he  procures  the  note  to  be  discounted,  and 
misapplies  the  money,  he  is  not  liable  for  a  conversion  of  the  bill  or 
note,  but  must  be  proceeded  against  for  a  misapplication  of  the  money. 
Palmer  v.  Jarmain,  2  M.  &  W.  282.  "  The  defendant,"  said  Parke, 
B.,  in  the  case  last  cited,  "did  nothing  with  the  bill,  which  he  was  not 
authorized  to  do,  but  having  disposed  of  it  and  made  it  the  property 
of  another,  which  he  had  a  right  to  do  under  the  authority  given  him 
by  the  plaintiff  to  get  it  discounted,  if  he  has  misapplied  any  part  of 
the  proceeds,  he  must  be  sued  for  the  amount  as  for  money  had  and 
received."  See,  also,  Hodges  v.  Lathrop,  1  Sandf.  46  ;  Goss  v.  Emer- 
son, 23  N.  H.  38.  So  where  property  is  left  with  a  person  to  be  sold 
at  not  less  than  a  given  price,  he  cannot  be  charged  with  a  conversion 
of  the  property  because  he  sells  it  for  a  less  price.  Sarjeant  v.  Blunt, 
16  Johns.  74,  But  if  he  does  an  act  not  within  the  scope  of  his  au- 
thority, he  is  chargeable  in  trover  for  the  property.  Fireman'' s  Ins. 
Co.  V.  Cochran,  27  Ala.  228. 

A  person  who  purchases  property  that  has  been  stolen,  is  liable  to 
the  owner  for  its  conversion,  but  an  exception  is  made  in  the  case  of  a 
honafide  holder  for  value  of  negotiable  securities  that  have  been  lost 
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or  stolen,  and  the  real  owner  cannot  charge  him  with  a  conversion 
thereof  (Lawson  \.  Weston,,  tt  Esp.  57;  Miller  v.  Race,,  1  Burr.  452; 
Grant  v.  Vaugham.,  3  id.  1524;  Worcester  Co.  Bank  v.  Dorchester,  etc.^ 
Bank,  10  Cush.  489 ;  King  v.  Milsom,  2  Camp.  5),  but  if  he  takes  it 
with  knowledge  of  the  facts  {Bimn  v.  Morris,  2  Cr.  &  M.  579),  or 
merely  to  enable  him  to  sue  upon  it  {Bailey  v.  Bidwell,  13  M.  &  "W. 
73),  he  acquires  no  better  title  thereto  than  the  person  from  whom  he 
received  it,  and  will  be  chargeable  to  the  owner  for  its  conversion. 
But  the  burden  of  impeaching  his  title  is  upon  the  owner  ( Worcester 
Co.  Bank  v.  Dorchester,  etc.,  Bank,  10  Cush.  489 ;  Wyer  v.  Dorchester, 
etc.,  Bank,  11  id.  51),  and  the  mere  circumstance,  that  the  holder  was 
guilty  of  gross  negligence  and  want  of  such  caution  as  prudent  busi- 
ness men  observe,  will  not  defeat  his  title  and  make  him  chargeable 
in  trover  {Backhouse  v.  Harrison,  5  B.  &  Ad.  1105 ;  Raphael  v. 
Bank  of  England,  17  C.  B.  161),  but  such  negligence  may  be  given 
in  evidence  as  tending  to  prove  bad  faith.  Arhouln  v.  Anderson,  1 
Q.  B.  504 ;  Goodman  v.  Barmy,  4  Ad.  tfe  El.  876 ;  Pease  v.  Smith, 
61  N.  Y.  477.     Yol.  1,  p.  614. 

A  person  who  receives  money  which  was  received  from  the  sale  of 
property  wrongfully  taken,  although  he  knows  the  facts,  is  not  guilty 
of  a  conversion  of  the  property  {Policy  v.  Lenox  Iron  Works,  2  Allen, 
182),  neither  is  a  person,  who  receives  goods  from  a  person  that  were 
wrongfully  taken,  liable  for  their  conversion,  because  with  knowledge 
of  the  facts  he  permits  them  to  go  back  into  such  person's  possession. 
Leonard  v.  Tidd,  3  Mete.  (Mass.)  6 ;  Loring  v.  Midcahy,  3  Allen, 
575.  A  person  who  receives  property  from  one  who  acts  as  the 
agent  of  another,  with  apparent  authority  in  the  matter,  cannot  be 
charged  by  the  owner  with  a  conversion  of  the  property  if  he  does 
not  depart  from  the  terms  of  the  bailment.  Thus,  where  the  wife 
of  the  plaintiff  let  his  horse  to  the  defendant  during  her  husband's 
absence,  it  was  held  that  the  plaintiff  could  not  maintain  an  action 
against  him  for  a  conversion  of  the  horse  {Church  v.  Landers,  10 
Wend.  79  ;  contra:  Green  v.  Sjperry,  16  Yt.  390);  and  if  the  person 
had  no  authority  to  let  the  horse,  real  or  apparent,  the  rule  is  other- 
wise. Garrard  v.  Pittsburgh,  etc.,  R.  R.  Co.,  29  Penn.  St.  154; 
Talhnan  v.  Turck,  26  Barb.  167;  Gilmore  v.  Newton,  9  Allen,  171. 
A  person  cannot  be  charged  with  a  conversion  of  property,  because 
of  an  injury  done  to  it,  while  the  defendant  was  endeavoring  to  do  a 
service  to  the  owner,  out  of  charity,  or  to  prevent  mischief  thereto 
from  the  acts  of  others.  Thus,  where  the  defendant  was  employed 
with  the  plaintiff  in  an  invention  for  making  a  vessel  sail  against  the 
wind,  and  while  they  were  working  on  the  vessel,  it  took  fire.     The 
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defendant  took  tlie  plaintiffs  boat  to  endeavor  to  extinguish  tlie  fire, 
and  vrliile  so  engaged,  it  was  snnlc  and  lost,  and  the  court  held  that 
the  defendant  could  not  be  charged  for  a  conversion  of  the  boat. 
Lord  Ellenbokoueh  said,  "  "What  might  be  a  tort  under  one  circum- 
stance, might,  if  done  under  otliers^  assume  a  different  appeax^auce.  As, 
for  example,  if  the  thing  for  which  the  action  was  brought,  and  which 
had  been  lost,  was  taken  to  do  a  work  of  charity  or  to  do  a  kindness  to 
the  part  J  who  owned  it,  and  without  any  intention  of  injury  to  it,  or 
of  converting  it  to  his  own  use  /  if,  under  any  of  these  ciroumstauces, 
any  misfortune  happened  to  the  thing,  it  could  not  be  regarded  as  an 
illegal  conversion,  but  as  it  would  be  a  justification  in  an  action  of 
trespass,  it  would  be  a  good  answer  to  an  action  of  trover.  Drake  v. 
Shorter,  4  Esp.  165  ;  Knajyj?  v.  Willetts,  IT.  &  C.  (N.  Y.  S.  C.)  206. 
Neither  can  a  person  be  charged  with  the  conversion  of  property  which 
he  received  from  A,  if  he  has  delivered  it  up  to  the  true  owner,  who 
was  entitled  thereto,  or  if  he  holds  by  tlie  true  owner's  directions  (  Ve?^- 
rall  V.  Robinson,  2  C.  M.  <fe  R.  495) ;  or  even  if  he  has  been  smn- 
moned  as  a  trustee  of  the  person  who  owns  the  property  [Fletcher  v. 
Fletcher,  7  X.  H.  452  ;  Leake  v.  Loveday,  4  M.  &  G.  972  ;  Mulla^ 
lieu  V.  Laugher,  3  C.  &  P.  551) ;  but  a  refusal  to  deliver  the  prop- 
erty, upon  the  ground  that  it  has  been  demanded  by  anotlier  person  who 
claims  to  be  the  owner,  is  evidence  of  a  conversion.  Atkinson  v.  Mar- 
shall, 12  L.  J.  (X.  S.)  Exch.  117. 

A  person  cannot  be  charged  with  the  conversion  of  property  that 
has  been  annexed  to  the  freehold.  It  then  loses  its  character  as  per- 
sonalty, and  ceases  to  be  the  subject  of  conversion.  Jackson  v.  Wal- 
ton, 28  Vt.  43.  Thns,  where  machinery  Avas  obtained  by  fraud  and 
put  into  and  aflSxed  to  a  mill,  and  had  become  incorporated  with  it  as 
a  part  of  the  realty,  it  was  held  that  the  use  of  it  in  that  state  did  not 
constitute  a  conversion.  Woodruff  Iron  Works  v.  Adams,  37  Conn. 
233.  But  personal  property  wrongfully  taken  from  the  owner  may 
be  recovered  for  in  trover,  although  the  wrong-doer  afliixes  it  to  the 
freehold.  Thus,  where  posts,  belonging  to  the  defendant,  were  w]-oug- 
f ully  taken  and  used  in  building  a  fence  upon  the  defendant's  premises, 
it  was  held  that  the  defendant  washable  in  trovur  for  their  conversion. 
St.  Louis,  etc.,  R.  R.  Co.  v.  Kaulbrumer,  59  111.  152. 

When  property  has  been  loaned  to  another  for  a  specific  purpose,  or  for 
a  specific  term,  a  person  receiving  it  from  the  bailee  cannot  be  charged 
with  its  conversion  until  the  bailment  has  been  determined,  unless  the 
bailee  has  forfeited  his  rights  under  the  bailment,  by  its  abuse.  Savage 
v.  Smythe,  48  Ga.  562  ;  Bryarit  v.  Wardell,  2  Exch.  479.  Thns  where 
the  plaintiff  had  loaned  seventeen  shares  of  railroad  stock  to  the  defend- 
YoL.  YI.— 24 
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ant  upon  wliicli  to  borrow  money,  and  transferred  the  title  in  the  stock 
to  them  for  that  purpose,  the  stock  to  be  returned  upon  demand,  and 
the  defendants  borrowed  money  from  certain  parties,  transferring-  the 
title  to  them,  as  collateral  security  with  the  plaintiff's  consent,  it  was 
held  that  the  plaintiff  could  not  charge  the  defendants  with  a  conversion 
of  the  stock,  by  demanding  the  same  before  the  indebtedness  for  which 
it  had  been  eriven  had  become  due.  But  the  rule  is  otherwise  if  the 
indebtedness  is  not  paid  at  maturity.     Savage   v.   Smythe,  48  Ga.  562. 

Neither  can  a  purchaser  of  goods,  to  which  the  vendor  had  no  title, 
be  charged  for  a  conversion  of  them,  if  he  gave  his  assent  thereto 
either  exjjressly  or  impliedly,  as,  if  he  stood  by  and  saw  them  sold 
without  objection  or  assertion  of  his  title  {Dezell  v.  Odell,  3  Hill, 
215  ;  Ileane  v.  Rogers,  9  B.  &  C.  586  ;  Stephens  v.  Baird,  9  Cow. 
274) ;  nor  can  the  vendor  be  charged  with  the  conversion  of  prop- 
erty, by  selling  it  to  the  owner,  who  knew  that  it  was  his  property  that 
he  was  buying  {Doianer  v.  Boioell,  24  Yt.  343) ;  or  if  he  ratifies 
the  conversion  for  wliich  action  is  brought.  Bremer  v.  Sparrow,  T  B. 
&  C.  310.     See^ms/,  p.  220,  §§  5,  6. 

§  4.  Between  tenants  in  common.  One  tenant  in  common,  or 
joint  tenant,  can  maintain  trover  against  his  co-tenant  for  a  sale  or  de- 
struction of  the  entire  chattel  by  him.  Turner  v.  Waldo,  40  Yt.  51  ; 
Oilbert  v.  Dickerson,  7  Wend.  449 ;  White  v.  Brooks,  43  N.  H.  402  ; 
Bain  V.  Cowing,  22  Me.  347 ;  Williams  v.  Chadhmrne,  6  Cal.  559  ; 
Bell  V.  Layman,  1  Mon.  (Ky.)  39  ;  ArtJmr  v.  Gayle,  38  Ala.  259  ; 
Weld  V.  Oliver,  21  Pick.  559  ;  Boston  v.  31orris,  25  N.  J.  L.  173  ; 
Barton  v.  Williams,  5  B.  &:  Aid.  395 ;  Perminter  v.  Kelly,  18  Ala. 
716  ;  Wheeler  v.  Wlieeler,  33  Me.  347  ;  Wilson  v.  Reed,  3  Johns.  1 75  ; 
Lowe  V.  Miller,  3  Gratt.  205 ;  Byckman  v.  Valiente,  42  N.  Y.  549  ; 
Brightman  v. Eddy,  97 Mass.  478 ;  Mumfordx.  McKay,  8  Wend.  442  ; 
Ilerrin  v.  Eaton,  13  Me.  195  ;  contra,  see  Oviatt  v.  Sage,  7  Conn.  95  ; 
Pitt  V.  Petway,  12  Ired.  69  ;  Burton  v.  Burton,  27  Yt.  93  ;  Hall  v. 
Page,  4  Ga.  428.  But  it  will  not  lie  for  a  mere  attempted  sale  that  was 
not  consummated  {Estey  v.  Boardman,  61  Me.  595) ;  nor  for  a  sale  that, 
by  contract  or  otherwise,  he  was  authorized  to  make  {Hewlett  v.  Owens, 
51  Cal.  570) ;  nor  for  a  sale  of  his  interest  only  {Bell  v.  Layman,  1  T. 
B.  Monr.  39  ;  Estey  v.  Boardman,  61  Me.  595 ;  but  see  Weld  v. 
Oliver,  21  Pick.  559) ;  nor  unless  he  has  so  disposed  of  it  as  to  render 
it  impossible  that  his  co-tenant  should  ever  enjoy  its  use.  Fennings  v. 
Grenville,  1  Taunt.  241.  The  action  also  lies  where  one  co-tenant  ap- 
plies the  property  exclusively  to  his  own  use  to  the  total  exclusion  of 
his  co-tenant,  and  refuses  to  sever,  where  a  severance  is  possible 
{Fiquet  V.  Allison,  12  Mich.  328  ;  Loldell  v.  Stowell,  51  N.  Y.  [6  Sick.] 
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70 ;  Benedict  v.  Howard,  31  Barb.  571 ;  Agneio  v.  Johnson,  17  Peun. 
St,  377  ;  Strickland  v,  Parker,  54  Me.  263) ;  or  if  he  changes  the 
quality,  character  or  form  of  the  property  by  manufacturing  it,  as  by 
manufacturing  wool  into  cloth,  or  lumber  into  wagons,  etc.,  without 
the  consent  of  his  co-tenant  express  or  implied  {Redington  v. 
Chase,  44  N.  H.  36 ;  Yamhill  Bridge  Co.  v.  Newhy,  1  Oregon, 
174;  Allen  v.  Harper,  26  Ala.  686;  Kilgore  v.  Wood,  56  Me. 
154 ;  Fennings  v.  Grenmille,  1  Taunt.  246) ;  but  the  mere  change 
of  the  form  or  characters  of  the  common  property  will  not  amount 
to  a  conversion,  as,  by  using  it  for  manufacturing  purposes  for 
which  it  was  intended,  if  its  manufacture  was  necessary  to  jjre- 
serve  the  property  itself.  Kilgore  v.  Wood,  56  Me.  154  ;  Fennings 
V.  Grenville,  1  Taunt.  246.  But,  for  a  mere  withholding  of  the 
property  from  his  co-tenant,  he  cannot  be  charged  as  for  a  conversion, 
for  the  'rights  of  the  parties  are  equal  (  Wilson  v.  Reed,  3  Johns.  175)  ; 
and  one  has  no  more  right  to  the  possession  of  the  property  than  the 
other.  "  It  is  very  clear,"  says  the  court  in  Wild  v.  Oliver,  21  Pick. 
559,  "that  one  tenant  in  common  cannot  maintain  an  action  of  trover 
against  his  co-tenant  for  the  mere  act  of  withholding  from  him  the 
use  of  the  chattel,  the  rights  of  both  being  such  that  he  who  has  posses- 
sion cannot  be  guilty  of  a  conversion  by  retaining  it.  Such  a  right 
results  from  the  nature  of  the  relation  between  the  parties ;  and  to 
this  inconvenience  each  must  be  subject,  the  mere  change  of  posses- 
sion under  such  circmnstances  being  no  conversion."     Post,  p.  218. 

For  the  conversion  of  the  property,  by  a  stranger,  as  where  an  officer 
levies  upon  and  sells  the  entire  property,  upon  an  execution  against 
one,  the  other  tenant  may  maintain  trover  against  the  officer  for  his 
moiety  of  the  property.  White  v.  Morton,  22  Yt.  15 ;  Waddell  v. 
Cooh,  2  Hill,  47,  n. 

"Where  the  mortgagee  of  the  interest  of  one  tenant  in  common  of  a 
chattel  causes  the  whole  chattel  to  be  sold  at  a  public  sale,  by  virtue  of 
his  mortgage,  one  who  purchases  and  takes  possession  of  the  chattel  at 
such  sale,  with  notice  of  the  rights  of  the  other  tenant  in  common 
thereof,  is  liable  to  the  latter  in  an  action  by  him  for  the  conversion 
of  his  interest  therein.      Yan  Doren  v.  Baity,  11  Hun  (N".  Y.),  239. 

§  5.  Between  buyer  and  seller.  The  purchaser  of  goods  cannot 
maintain  trover  for  them  against  the  seller,  in  whose  possession  they 
are  left,  until  he  has  paid  or  tendered  their  price,  for,  although  he 
acquires  the  right  of  property  by  his  purchase,  he  does  not  acquire  the 
right  of  possession  until  he  has  paid  the  price  agreed  upon,  or  tendered 
it  to  the  seller.  Bloxarn  v.  Sanders,  4  B.  &  C.  941.  And  this  has 
been  held  to  be  the  case,  even  where  the  goods  were  sold  upon  credit 
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Bloxam  V.  Morley,  4  B.  &  C.  951«  The  ground  upon  which  the  first 
case  proceeds,  and  which  seems  to  be  tenable,  is,  that  by  the  purchase, 
the  vendee  only  acquires  a  right  of  property,  by  the  purchase,  which 
does  not  ripen  into  a  property  in  liira,  until  he  has  paid  the  price,  or  tlie 
property  has  been  delivered  to  him  in  pursuance  of  the  sale.  Mucklow 
V.  Mmigles,  1  Taunt.  318 ;  S.  P.  Woods  v.  Russell,  5  B.  &  Aid.  94:2. 
But,  where  the  sale  is  complete,  and  the  articles  are  m  esse,  and  specif- 
ically designated,  and  a  credit  is  agreed  upon,  unless  the  vendee  has 
been  guilty  of  fraud  in  the  purchase  or  procurement  of  credit,  it 
is  believed  that  he  may  maintain  trover  against  the  vendor  for  a  refusal 
to  deliver  the  goods.  Evans  v.  Niclioll,  3  M.  <fe  G.  614.  But  if  any 
thing  remains  to  be  done,  or  if  the  property  is  not  set  apart  from  other 
property  of  the  same  kind,  or  if  the  contract  is  within  the  statute  of 
frauds,  or  if  the  article  is  to  be  made,  trover  will  not  lie.  Austen  v. 
Craven,  4  Taunt.  641 ;  White  v.  WWks,  5  id.  156  ;  MucMow  v. 
Mangles,  1  id.  318.  And,  where  the  property  has  not  been  set  apart 
from  other  property  of  the  same  kind,  or  where  it  is  to  be  manufactured, 
it  is  held  that  trover  will  not  lie  for  the  property,  because  the  plain- 
tiff's title  applies  to  no  specific  property,  even  though  the  price  has 
been  paid.  3£ucMow  v.  Mangles,  1  Taunt.  318  Where  tlie  property 
is  specifically  designated,  but  something  remains  to  be  done  to  it,  the 
question  whether  the  title  passes  before  the  article  is  ready  for  delivery, 
and  consequently  whether  trover  could  be  maintained  by  the  Iniyer 
therefor  or  not,  depends  on  the  intention  of  the  parties.  Youfig  v. 
Matthew,  L.  R.,  2  C.  P.  127.  In  MucMow  v.  Mangles,  1  Taunt.  318, 
it  was  held  that  the  buyer  of  a  chattel  ordered  to  be  made  for  him 
acquires  no  property  in  the  chattel  until  it  is  finished  and  delivered  to 
him ;  and,  therefore,  before  then,  cannot  maintain  trover  for  it,  though 
he  has  paid  the  price  beforehand,  and  there  can  be  no  question  but  this 
doctrine  is  predicated  upon  principles  that  cannot  be  impugned.  But, 
if  property  has  been  delivered  to  the  vendee,  actually  or  constructively, 
trover  lies  in  his  favor  against  the  vendor,  as,  if  the  property  has  been 
delivered  to  a  carrier  and  transported  to  the  port  of  delivery,  and  there 
is  no  valid  ground  for  stopping  the  goods  in  transitu.  Thus  A,  by 
direction  of  B,  purchased  coffee  for  B  which  was  to  be  delivered  at 
Leghorn  to  B's  order.  The  coffee  was  sent  to  Leghorn  and  was  sold  by 
A\s  agents  and  by  his  directions.  It  was  held  that  B  could  maintain 
trover  against  A  for  the  coffee,  even  though  the  price  had  not  been 
tendered.  Payne  v.  Brander,  2  Stark.  568.  The  ground  upon  which 
this  case  proceeded  was,  that,  as  the  property  had  been  consigned  to 
any  person  to  be  appointed  by  the  plaintiff  and  marked  with  the  letter 
P.  and  insured  in  his  name,  the  property  had  vested  in  him.     "  If," 
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said  x\bbott,  Ld.  Ch.  J.,  "  the  coffee  had  been  lost  in  the  course  of  the 
voyage,  he  (the  plaintiff)  must  have  borne  the  loss,"  and  in  all  such 
cases,  the  question  is,  whether  the  parties  have  so  conducted  in  refer- 
ence to  the  property,  that  the  title  has  vested  in  the  purchaser.  Woodley 
V.  Brown,  1  c\  P.  593  ;  Rail  v.  Blach,  Dudley  (Ga.),  18.  Where 
property  has  been  sold  upon  credit,  to  be  paid  for  within  a  certain  time, 
if  the  vendor  sells  it  before  the  term  expires,  the  vendee,  by  tendering 
the  price  Avithin  the  time,  can  maintain  trover  for  the  property.  Fer- 
guson V.  Carrington,  3  C.  &  P.  457.  And  it  is  held  that  if  the  price 
is  tendered  after  the  time  had  expired,  but  he/ore  its  re-sale  by  the  ven- 
dor, the  vendee  may  maintain  trover  therefor  {3fartindale  v.  Smith, 
1  Q.  B.  389)  ;  but  not  if  the  price  is  not  tendered  until  after  he  has 
re-sold  the  property.  Milgate  v.  Kehhle,  3  M.  &  G.  100.  Thus,  in 
Bloxam  v.  Sanders,  4  B.  &  C.  941,  A,  a  hop  merchant,  on  several 
days  in  August,  sold  to  B  by  contract  various  parcels  of  hops  ;  part  of 
them  were  weighed,  and  an  account  of  the  weights,  together  with  sam- 
ples, delivered  to  the  vendee.  The  usual  time  of  payment  in  the  trade 
was  the  second  Saturday  subsecpient  to  the  j)urchase.  B  did  not  pay  for 
the  hops  within  the  usual  time,  whereupon  A  gave  him  notice  that  if 
they  were  not  paid  for  by  a  given  day  they  would  be  re-sold.  The  hops 
were  not  paid  for,  and  A  re-sold  a  part  of  them  with  the  assent  of  B, 
who  af terAvarcl  became  bankrupt,  and  then  A  sold  the  balance  of  the 
hops  without  B's  consent.  Account  sales  of  the  hojDS  were  delivered  to 
B  in  which  he  was  charged  warehouse  rent  from  the  SOtli  of  August. 
The  assignees  of  B  demanded  the  hops  of  A  and  tendered  the  ware- 
house rent,  charges,  etc.,  and  A  having  refused  to  deliver  them,  brought 
trover  therefor.  The  jury  found  that  A  had  not  rescinded  the  contract, 
but  the  court  held  that  the  assignees  could  not  maintain  the  action 
because  they  had  neither  paid  nor  tendered  the  price. 

Where  a  vendee  obtains  goods  upon  credit  by  fraud,  and  they  are 
delivered  to  him,  the  title  does  not  pass,  if  the  vendor  elects  to  treat  the 
sale  as  void,  and  trover  lies  against  him  for  the  goods.  Stephenson  v. 
Hart,  4  Bing.  476 ;  Nolle  v.  Adams,  7  Taunt.  59 ;  Ayres  v.  French, 
41  Conn.  153;  Ferguson  v.  Carrington,  9B.  &  C.  59;  Bristol  v.  Wils- 
more,  1  id.  574 ;  Hall  v.  Naylor,  18  ]^.  Y.  588  ;  Dow  v.  Sanhorn,  3 
Allen,  181 ;  KiXbij  v.  Wilson,  Ry.  &  Moo.  178 ;  Bead  v.  Hutchinson, 
3  Camp.  352 ;  Williamson  v.  Russell,  39  Conn.  406  ;  Gage  v.  Epper- 
son, 2  Head  (Tenn.),  669. 

Where  property  sold  upon  credit  has  been  delivered,  and  the 
vendor,  without  authority,  retakes  and  sells  the  property,  he  is  liable  to 
the  vendee  for  its  conversion.  Huelet  v.  Reyns,  1  Abb.  Pr.  (N.  S.) 
27.     A  purchase  of  property  from  one  who  has  no  title  or  authority  to 
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sell  it  is  no  defense  to  an  action  for  its  conversion  by  the  real  owner 
{Cooper  V.  Newman,  45  N.  H.  339 ;  Gilmoi^e  v.  Newton,  9  Allen,  171), 
and  the  person  so  taking  and  retaining  the  possession  of  it  is  guilty  of 
a  conversion,  without  any  demand  made  upon  him  therefor.  Id. 

§  6.  Between  landlord  and  tenant.  When  a  tenant  makes  erec- 
tions of  a  permanent  character  upon  leased  premises  without  the  assent 
of  the  landlord,  express  or  implied,  they  become  fixtures,  and  if  he 
removes  them  without  authority,  he  is  liable  therefor  in  trover.  Wash- 
hum  V.  Sj>roat,  16  Mass.  449  ;  Eeid  v.  Kirh,  12  Rich.  (S.  C.)  54. 
But  when  the  building  is  erected,  or  the  annexation  is  made  under 
authority,  express  or  implied,  the  rule  is  otherwise,  and  autliority  may 
be  implied  when  the  erection  is  necessary  to  the  enjoyment  of  the 
premises  for  the  purposes  for  which  they  were  let,  and  under  such  cir- 
cumstances, if  the  landlord  prevents  the  tenant  from  removing  these 
erections  or  annexations,  he  is  liable  therefor  in  trover  {Dame  v.  Dame, 
38  N.  II.  429  ;  FuUen  v.  Bell,  40  Me.  314 ;  Parker  v.  Godard,  39  id. 
144;  Hinckley  v.  Baxter,  13  Allen,  139;  Dams  v.  Taylor,  41  111. 
405 ;  Adams  v.  Godard,  48  Me.  212  ;  Overton  v.  Williston,  31  Penn. 
St.  155 ;  Crippen  v.  Morrison,  13  Mich.  23 ;  Smith  v.  Benson,  1  Hill, 
176 ;  Osgood  v.  Howard,  6  Me.  452),  as,  if  he  sells  the  land  before  the 
right  to  remove  has  expired  without  reserving  the  buildings.  Bircher 
V.  Parker,  43  Mo.  443.  But  the  mere  conveyance  of  premises  occu- 
pied by  a  tenant,  the  tenant  continuing  in  the  peaceable  and  quiet 
possession  thereof,  cannot  be  regarded  as  a  conversion  of  fixtures  that 
the  tenant  has  a  right  to  remove.  Davis  v.  Buffum,  51  Me.  160.  In 
a  Missouri  case,  Bircher  v.  Parker,  43  Mo.  443,  a  lessee  under  a  decree 
of  court  had  liberty  to  remove  erections  made  by  him,  within  a  reason- 
able time  after  an  injunction  procured  by  the  landlord  to  prevent  him 
from  removing,  had  been  dissolved,  although  the  lease  had  expired  when 
the  dissolution  was  effected.  Pending  the  injunction,  the  landlord  con- 
veyed the  premises  to  a  hona  fide  purchaser  without  notice  of  the  ten- 
ant's claim.  The  court  held  that  by  such  conveyance  the  landlord 
became  liable  to  the  tenant  in  trover  for  the  conversion  of  the  buildings. 

Where  property  is  leased  for  a  term,  the  landlord  cannot  maintain 
trover  against  a  stranger  who  wrongfully  takes  it  from  the  tenant's 
possession  during  the  time  {Gordon  v.  Harper,  7  T.  R.  9),  for  while 
the  property  is  in  him,  the  right  of  possession  is  in  the  tenant,  and  for 
this  reason  the  tenant  alone  can  sue.  lb.  But  he  can  maintain  the 
action  against  an  outgoing  tenant  for  crops  harvested  after  the  expira- 
tion of  his  term,  although  they  were  sown  before,  under  an  idea  that  he 
was  entitled  to  an  away-going  crop  {Davies  v.  Cormoj),  1  Price,  53); 
80  where  a  farm  is  carried  on  upon  shares,  the  landlord  may  maintain 
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trover  against  the  tenant,  if  lie  sells  the  entire  crop  {Turner  v.  Waldo^ 
40  Yt.  51  ;  Delaney  v.  Root,  99  Mass.  546);  and  the  same  rule  prevails 
if  he  unreasonably  refuses  to  di\dde  the  crops,  although  he  has  neither 
consumed  or  sold  them.  The  rule,  as  existing  in  I*^ew  York,  is  that, 
where  parties  own  property  in  common  that  is  susceptible  of  ready 
severance,  as  grain,  so  that  the  share  of  each  can  be  readily  ascertained 
with  exactness,  by  measure  or  weight,  each  owner  has  a  right  to  sever 
and  take  his  share  {Tripj)  v.  Riley,  15  Barb.  333;  Fobes  v.  Shattuck, 
22  id.  568);  and  where  the  property  is  in  the  exclusive  possession  of 
one,  a  refusal  by  him  to  permit  another  owner  to  sever  and  take  his 
share  is  equivalent  to  a  conversion  for  which  trover  will  lie.  Channon 
V.  Lush,  2  Lans.  (N.  Y.)  211 ;  Lobdell  v.  Stowell,  37  How.  88,  96 ; 
51  N.  Y.  (6  Sick.)  70.  In  the  case  of  a  vessel  owned  in  common  by 
several  persons  in  an  equal  proportion,  a  court  of  equity  has  power  to 
decree  a  partition  of  it.     Andreivs  v.  Betts,  8  Hun,  322. 

Trover  lies  in  favor  of  a  tenant  against  the  landlord  for  a  wrongful 
{Ski^pwick  V.  Rlanchard,  6  T.  R.  298)  or  excessive  distress.  Fisher 
V.  Ahjar,  2  C.  &  P.  274.  "Where  the  landlord  takes  forcible  posses- 
sion of  the  demised  premises  and  removes  the  tenant's  goods  and  re- 
fuses to  let  him  take  them  away,  he  is  liable  to  the  tenant  in  trover  for 
their  conversion.     Hljpple  v.  DePuie,  51  111.  528. 

§  T.  Between  husband  and  wife.  When  the  husband  appropriates 
and  converts  the  separate  property  of  the  wife,  without  her  consent,  he 
is  liable  therefor  in  trover.  Especially  is  this  so  in  those  States  where 
the  wife,  by  statute,  is  vested  with  the  exclusive  title  to  her  separate 
property  and  authorized  to  sue  or  be  sued  in  reference  thereto.  And 
such  is  also  the  rule  where  the  husband  has  made  an  ante-nuptial  agree- 
ment with  his  wife  surrendering  his  marital  rights  to  her  property, 
Albee  v.  Cole,  39  Yt.  319.  But,  where  neither  by  statute  or  by  an  ante- 
nuptial agreement  the  wife  is  vested  with  the  absolute  title  to  her  sep- 
arate estate,  the  husband  is  entitled  to  her  property  and  cannot  be 
made  chargeable  with  its  conversion.  Where  property  is  converted  by 
the  wife,  both  she  and  her  husband  may  be  joined  as  defendants,  unless 
a  contrary  provision  is  made  by  statute  {Keyworth  v.  Hill,  3  B.  & 
Aid.  685 ;  Catterall  v.  Kenyoii,  3  Q.  B.  310),  and  in  any  event,  it  lies 
against  both  for  a  joint  conversion.  Dams  v.  Taylor,  41  111.  405 ; 
Ring  V.  Billings,  51  id.  475, 

§  8.  Between  bailor  and  bailee.  The  bailee  of  goods  for  a  term, 
or  for  a  specific  purpose,  acquires  the  right  to  the  possession  during  such 
term,  or  until  such  specific  purpose  is  consummated,  and  can  maintain 
trover  against  any  person  who  interferes  with  his  right  of  possession, 
and  the  ov\'ner  cannot  sue  a  wrong-doer  for  converting  the  property,  so 
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long  as  the  bailment  continues  {Bradley  v.  Copley,  1  C.  B.  698 ;  Gor- 
don V.  Hariyer,  7  T.  K.  913  ;  Billings  v.  Tucker,  6  Gray,  308  ;  Harvey 
^.Epes,  12  Gratt.  153;  Sutton  v.  Buck,  2  Taunt.  307;  Burton  v. 
Hughes,  2  Bing.  173 ;  9  Moore,  331) ;  and  he  may  maintain  trover  even 
against  the  bailor,  if  he  takes  the  property  out  of  his  jjossession  with- 
out right,  before  the  baihnent  expires.  HichoTi  v.  Buck,  22  Yt.  119  ; 
Roberts  v.  Wyatt,  2  Taunt.  268.  Where  a  bailee  of  property  for  a 
special  purpose  applies  it  to  another  or  a  different  one,  the  bailment  is 
thereby  terminated,  and  he  may  be  sued  in  trover  by  the  bailor  for  the 
conversion  of  the  chattel.  As  where  property  is  delivered  to  A,  to  be 
delivered  to  B,  and  he  applies  it  to  his  own  use,  or  delivers  it  to  another 
person  ;  or,  where  money  is  delivered  to  a  person  to  pay  a  specific  debt, 
or  to  be  applied  to  a  particular  purpose,  and  it  is  applied  upon  another 
debt,  or  for  a  different  purpose.  Norton  v.  Kidder,  51  Me.  189 ;  Far- 
rand  V.  Utirlhurt,  7  Minn.  177.  So,  where  property  is  deposited  with 
a  person  as  collateral  security  for  a  particular  debt,  if  he  refuses  to 
deliver  it  up  when  that  debt  is  paid,  he  is  liable  in  trover  for  its  con- 
version, although  he  has  another  debt  against  the  bailor,  and  holds  the 
property  as  security  for  the  payment  of  that  {Latimer  v.  Wheeler,  30 
Barb.  185  ;  Robbins  v.  Packard,  31  Yt.  570) ;  and  generally,  it  may  be 
said  that  a  bailee  of  property  for  one  purpose,  is  guilty  of  a  conversion 
thereof  if  he  applies  it  to  another,  or  inconsistent  use.  The  reason  is, 
that  a  bailment  arises  only  from  a  contract,  express  or  implied,  and 
the  bailee  has  a  right  to  the  custody  or  uSe  of  the  property  only  so  long 
as  he  abides  by  the  terms  of  the  contract.  Crocker  v.  Gidlifer,  11 
Me.  191 ;  Graves  v.  Smith,  11  Wis.  5 :  Richardson  v.  Dingle,  11 
Eich.  (S.  C.)  115 ;  Fish  v.  Ferris,  5  Duer  (K.  Y.),  19 ;  Harvey  v. 
Epes,  12  Gratt.  153*  Lticcts  v.  TrumhuU,  15  Gray,  306;  Moseleyy. 
Wilkinson,  21  Ala.  111.  This  is  well  illustrated  by  Littleton,  Co. 
Litt.  57  a.  "  If,"  says  he,  "  I  lend  to  one  my  sheep  to  lathe  his  land, 
or  my  oxen  to  plough  the  land,  and  he  killeth  the  cattle,  I  may  well 
have  an  action  against  him,  notwithstanding  the  lending,"  and  Coke 
adds,  "  and  the  reason  is,  that  when  the  bailee  having  but  a  bare  use 
of  them,  taketh  upon  him,  as  owner,  to  kill  them,  he  loseth  the  benefit 
of  the  use  of  them."  Where  a  bailee,  whether  for  a  specific  term,  or 
for  a  specific  purpose,  sells  the  property  {Lovejoy  v.  Jones,  30  IST.  H. 
161 ;  Porter  v.  Foster,  20  Me.  391)  ;  or  misuses  it,  he  thereby  termin- 
ates the  bailment,  and  is  at  once  liable  to  the  bailor  for  its  conversion 
{Ripley  V.  Dolhier,  IS  Me.  382) ;  and  the  same  is  true  if  he  alters  or 
changes  the  nature  of  the  property,  or  does  any  thing  to  destroy  its 
identity.  Fenn  v.  Bittlestone,  7  Exch.  159  ;  Bryant  v.  Wardell,  2 
id.  182 ;  Farrant  v.    Tliompson,  5  B.   &  Aid.   828.      In  Bryant  v. 
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Wardell,  2  Excli.  J:TO,  tlie  plaintiff  let  to  the  defendants  certain  theat- 
rical property  for  the  term  of  twelve  months,  to  be  used  in  exhibiting 
what  was- designated  as  the  "  Original  John  Bull."  A  portion  of  the 
property  was  apphed  to  a  different  purpose,  and  was  taken  to  pieces 
and  reconstructed  in  a  different  form.  The  court  held  that  trover 
would  lie  for  the  property,  Pollock,  C.  B.,  sapng :  "  The  rule  is, 
that  where  there  has  been  a  misuser  of  the  thing  lent,  as  by  its  de- 
struction or  otherwise,  there  is  an  end  of  the  bailment,  and  the  action 
of  trover  is  maintainable  for  the  conversion."  Cooper  v.  Willomatt,  1 
C.  B.  672 ;  BeacJi  v.  Raritan,  etc.,  R.  B.  Co.,  37  IS".  Y.  457 ;  Sanhorn 
Y.  Coleman,  6  IST.  H.  14 ;  contra,  see  Lewis  v.  Mobley,  4  Dev.  &  Bat. 
323  ;  Lyons  v.  Rogers,  1  Brev.  5. 

Where  goods  were  received  by  two  persons  to  be  re-delivered  on  de- 
mand, and  one  of  them,  without  the  knowledge  of  the  other,  delivered 
them  to  a  person  who  claimed  them  adversely  to  the  bailor,  it  was  held 
that  the  one  delivering  them  to  such  person  was  guilty  of  a  conversion, 
but  that  both  could  not  be  charged  therewith  {Lockwood  v.  Bull,  1 
Cow.  322 ;  Mitchell  v.  Williams,  4  Hill,  13) ;  neither  does  a  demand 
upon,  and  a  refusal  to  deliver  by  one  of  two  bailees,  of  itself  estab- 
lish a  joint  conversion,  unless  the  bailees  are  partners.  Id.  But  if  the 
bailees  are  partners,  a  demand  upon,  and  refusal  by  one,  is  evidence  of 
a  joint  conversion  {Llolhrook  v.  Wight,  24  Wend.  169) ;  but  the  person 
making  the  demand,  if  made  by  another  than  the  bailee,  must  establish 
his  right  to  do  so,  or  the  refusal  to  deliver  will  not  amount  to  a  conver- 
sion. Beckly  v.  Hoxoard,  2  Brev.  (S.  C.)  94.  If,  however,  a  bailee 
agrees  to  deliver  the  property  to  a  vendee  of  the  bailor,  but  afterward 
refuses  to  do  so,  and  delivers  them  to  the  bailor,  he  will  be  guilty 
of  a  conversion  in  an  action  by  such  vendee.  Smith  v.  Bell,  9  Mo.  873. 
A  person  cannot  be  made  a  bailee  against  his  will ;  consequently  if  a 
person  leaves  goods  in  another's  building  without  his  assent,  express  or 
implied,  he  is  not  charged  with  their  custody,  or  liable  for  their  con- 
version, if  they  are  taken  away  by  a  stranger  {Lethhridge  v.  PhillijM,  2 
Stark.  544) ;  nor  is  he  liable  to  the  owner  for  their  conversion,  simply 
because  he  refuses  to  deliver  them  uj)  on  demand,  without  proof  of  the 
owner's  right  thereto  {Green  v.  Dtmn,  3  Camp.  216,  n.)  ;  and  the  same 
rule  prevails  where  the  goods  were  delivered  to  the  bailee  and  he  agreed 
to  keep  them  for  the  bailor,  and  the  bailor  sells  them  to  a  third  person, 
and  he  refuses  to  deliver  them  to  such  vendee  until  he  has  had  time  to 
ascertain  whether  he  is  entitled  to  have  the  goods  {Lee  v.  Bayes,  18  C. 
B.  607 ;  Sheridan  v.  Nevj  Quay  Co.,  4  C.B.  [N.  S.]  618;  SolomonsY. 
Dawes,  1  Esp.  82) ;  and  if  he  has  a  hona  fide  doubt  he  is  entitled  to  a 
reasonable  time  to  resolve  it.  Pillot  v.  Wilkinson,  3  H.  &  C-  345. 
YoL.  YI.--25 
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But  if  his  servant,  with  whom  the  property  is  temporarily  intrusted, 
refuses  to  deliver  it  up  to  tlie  owner,  the  bailor  is  liable  for  its  conver- 
sion. Buxton  V.  Baughan,  6  C.  &  P.  674.  A  demand  of  goods  bailed 
is  not  always  necessary,  as  preliminary  to  an  action  of  trover,  and  this  is 
especially  the  case  where  the  property  has  been  actually  converted,  or 
there  has  been  such  an  abuse  of  the  property,  or  of  the  rights  of  the 
bailor,  as  to  terminate  the  bailment.  Alclen  v.  Pearson,  3  Gray,  342  ; 
Coihran  v.  Moore,  1  Ala.  423  ;  Spencer  v.  Morgan,  5  Ind.  14G  ;  Warner 
v.  Dunnavan,  23  111.  380. 

§  9.  Between  pledgor  aud  pledgee.  A  pledgee  may  sell  the  prop- 
erty pledged,  without  judicial  proceedings,  after  the  debt  becomes  due, 
but,  unless  notice  of  sale  is  expressly  waived  in  the  contract,  he  must 
first  give  notice  to  the  pledgor  of  the  time  and  place  of  sale  iMoiory 
V.  Wood,  12  Wis.  413  ;  Parher  v.  Brancker,  22  Pick.  40  ;  Genet  v. 
Rowland,  45  Barb.  560 ;  WasJiburn  v.  Pond,  2  Allen,  474 ;  Stevens 
V.  Hurlhurt,  31  Conn.  146 ;  Diller  v.  Bruhaker,  52  Penn.  St.  468  ; 
WheeUr  v.  Newboidd,  16  N.  Y.  392;  Vol.  5,  pp.  173,  176);  and 
if  he  sells  without  giving  such  notice  he  is  liable  for  its  conversion 
to  the  pledgor  even  without  a  tender  of  any  part  of  the  debt  for 
which  it  was  pledged.  The  pledgee  having  voluntarily  put  it  out 
of  his  power  to  return  the  property,  a  tender  would  be  fruitless  {Lewis 
V.  Graham,  4  Abb.  Pr,  [iST.  Y.]  106  ;  Cortelyou  v.  Lansing,  2  Cai.  Cas. 
200  ;  Fisher  v.  Broim,  104  Mass.  259  ;  Wilson  v.  Little,  2  N.  Y. 
443 ;  Strong  v.  National  Banking  Asin,  45  id.  718) ;  and  he  must 
sell  at  public  sale  unless  otherwise  agreed,  and  if  he  sells  at  private 
sale  he  will  be  liable  for  the  conversion  of  the  property  {Baltimore, 
etc.,  Ins.  Co.  V.  Dalrymple,  25  Md.  269)  ;  and  the  same  is  true  M'here 
the  pledgee  refuses  to  deliver  up  the  property  on  payment  of  the  prin- 
cipal debt  {LucTcey  v.  Gannon,  37  How.  Pr.  134 ;  6  Abb.  [N.  S.]  209 ; 
Hardy  v.  Jandon,  1  Robt.  [JST.  Y,]  161)  ;  and  a  sale  without  authority, 
or  for  non-compliance  with  a  demand  which  he  has  no  right  to  make, 
is  a  conversion.  Iloi^e  v.  Lawrence,  1  Hun,  317  ;  Boughton  v.  United 
^tates,  12  Ct.  of  Claims,  331.  During  the  time  for  which  the  property 
was  pledged,  it  may,  with  the  assent  of  the  pledgor,  be  used  by  the 
pledgee  in  any  way  consistent  with  the  ownership  and  the  ultimate 
rights  of  the  pledgor.  Lawrence  v.  Maxwell,  53  N".  Y.  (8  Sick.)  19. 
Where  the  pledgee  sells  the  property  to  a  hona  fide  purchaser  without 
knowledge  or  notice  of  any  claim  of  the  pledgor  thereon,  the  latter 
cannot  maintain  trover  against  such  purchaser,  without  first  tender- 
ing him  the  amount  due  on  the  pledge.  Tally  v.  Freedman^ s  Savings 
Bank,  93  U.  S.  (3  Otto)  321. 

Where  the  pledgee  still  retains  the  property,  the  pledgor  may  redeem 
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it  even  though  the  time  for  payment  has  expired  and  the  property  has 
been  advertised  for  sale.  White  Mountain  Railroad  v.  Bay  State 
Iron  Co.,  50  N.  H.  57.  If  a  person  having  no  title  to  the  property 
pledges  it  to  secure  a  loan,  the  real  owner  may  maintain  trover  against 
such  pawnee  and  he  is  not  bound  to  pay  or  tender  to  him  any  part 
of  the  debt  for  which  it  was  pledged.  Gallaher  v.  Cohen,  1  Browne 
(Pa.),  43  ;  Thrall  v.  Lathrop,  30  Yt.  307. 

§  10.  Conversion  by  warehousemen.  If  a  warehouseman,  with 
whom  property  has  been  deposited,  sells  it  without  authority  from  the 
bailor,  he  is  liable  for  its  conversion,  and  without  any  demand  first  being 
made  {Hagood  v.  Ehon,  21  Tex.  506) ;  and  this  is  so,  even  though 
he  sold  the  property  to  jjreserve  it  from  loss,  and,  as  he  honestly  be- 
lieved, for  the  interests  of  the  bailor.  Jordain  v.  Shirman,  28  Ind. 
136.  So,  too,  he  is  liable  for  goods  lost  by  reason  of  his  neglect  to 
follow  the  instructions  of  the  bailor.  Thus,  where  the  plaintiffs  depos- 
ited a  quantity  of  flour  with  a  warehouseman  and  afterward  notified 
him  that  they  had  made  arrangements  with  a  railroad  to  transport  it, 
and  had  given  them  an  order  for  it,  and  afterward,  he  shipped  it  by 
a  propeller  and  it  was  lost,  it  was  held  that  his  disobedience  of  the 
instructions  to  ship  the  flour  by  rail,  and  its  loss  as  a  consequence,  was 
a  conversion  of  the  flour  that  made  him  liable  in  an  action  of  trover. 
Ch-ams  v.  Smith,  14  Wis.  5  ;  Martin  v.  Cuthhertson,  64  N.  C.  328.  But 
if  he  obeys  instructions,  he  cannot  be  made  responsible  for  the  loss  of 
the  property ;  though  if  he  delivers  the  property  to  the  wrong  party, 
whether  by  negligence  or  accident,  he  is  liable  for  its  conversion. 
Coyehendall  v.  Eaton,  55  Barb.  188.  He  is  not,  in  the  absence 
of  an  actual  conversion,  responsible  for  property  until  it  is  de- 
manded of  him,  but  if  he  fails  to  deliver  it  up  on  demand  and 
payment  of  his  charges,  he  is  liable  for  its  conversion.  Yatighan  v. 
Wehder,  5  Harr.  (Del.)  256.  But  he  is  not  liable  for  a  refusal  to  de- 
Kver,  when  the  demand  is  made  by  a  person  other  than  the  storer,  unless 
he  produces  evidence  of  his  right  to  the  property  {Patten  v.  Baggs, 
43  Ga.  167) ;  because  he  is  responsible  to  the  owner  in  trover  for  any 
mistake  in  this  respect,  and  therefore  has  a  right  to  protect  himself  in 
any  reasonable  way.  Jeffersonmlle  B.  B.  Co.  v.  White,  6  Bush 
(Ky.),  251. 

§  11.  Between  principal  and  agent.  While  an  agent  acts  within 
the  scope  of  the  authority  conferred  upon  him,  he  is  not  liable  to  the 
principal  in  trover  for  any  misuse  or  disposition  of  property  made  by 
him  {McMorris  v.  Simjjson,  21  Wend.  610),  but  when  he  wholly  de- 
parts therefrom,  he  is  treated  as  acting  for  himself.  Thus  where  an 
agent  is  intrusted  with  property  to  sell,  if  he  exchanges  it  for  other 
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property  he  is  guilty  of  a  conversion,  and  is  liable  in  trover  for  the 
property.  Ainsworth  v.  Partillo,  13  Ala.  460 ;  Syeds  v.  Hay,  4  T. 
R.  260 ;  Youl  v.  Harbottle,  Peake,  49.  But  where  he  is  authorized 
to  sell,  the  fact  that  he  sells  for  a  less  price  than  he  was  instructed  to 
sell  for  does  not  amount  to  a  conversion  of  the  property.  Diifrenne  v. 
Hutchvnson,  3  Taunt.  117 ;  Moore  v.  McKihhin,  33  Barb.  246. 

If  he  converts  the  property  of  his  principal  to  his  own  use,  or  if  he 
sells  it  in  payment  of  his  own  debts  or  with  a  preconceived  intent 
to  defraud  him,  he  is  liable  therefor  in  trover,  and  the  person 
purchasing,  if  aware  of  the  agent's  fraud  at  the  time  of  purchase, 
is  equally  liable  with  him.  White  v.  Wall,  40  Me.  674 ;  Columbus  Co. 
V.  Hurford,  1  Keb.  146.  So  if  an  agent  is  intrusted  with  money  to 
be  loaned  in  the  name  of  his  principal,  and  he  loans  it  in  his  own  name 
his  act  is  a  conversion  of  the  money,  and  trover  will  lie  therefor.  Far- 
rand  V,  Hurlhurt,  7  Minn.  477.  But,  if  no  instructions  in  that  respect  are 
given,  the  mere  fact  that  he  takes  a  note  for  a  debt  due  to  the  princi- 
pal, in  his  own  name,  does  not  necessarily  establish  a  conversion.  Kidd 
V.  King,  5  Ala.  84 ;  Walter  v.  Bennett,  16  N.  T.  250  ;  Floyd  v.  Day^ 
3  Mass.  403.  Contra,  see  City  Council  v.  Duncan,  Treadw.  (S.  C.) 
436.  An  unauthorized  sale  of  property  by  an  agent  is  a  wrongful  con- 
version that  dispenses  with  a  demand,  and  destroys  any  lien  he  may 
have  had  upon  the  goods.  Ftter  v.  Bailey,  8  Penn.  St.  442.  So 
where  an  agent  claims  to  have  purchased  the  goods  from  his  principal 
and  refuses  to  account,  he  thereby  becomes  guilty  of,  and  liable  for  a 
conversion  of  them.     Soloman  v.  Waas,  2  Hilt.  (N.  T.)  179. 

§  12.  Between  mortgagor  and  mortgagee.  If  a  mortgagor  of 
chattels  that  are  left  in  his  possession,  sells  them,  or  any  portion  of 
them,  pending  the  mortgage,  he  is  guilty  of  a  conversion  and  liable  to 
the  mortgagee  for  their  value.  Thus,  after  a  mortgage  of  goods  had 
been  put  on  record  and  all  the  necessary  steps  taken  to  perfect  the 
mortgagee's  right  under  the  mortgage,  and  the  mortgagor  who  re- 
mained in  possession  assigned  the  goods  and  aided  the  assignee,  in  clan- 
destinely removing  them  out  of  the  State,  it  was  held  that,  whether 
the  assignees  were  liable  in  trover  to  the  mortgagee  or  not,  the  mort- 
gagee was  [StricTdand  v.  Barrett,  20  Pick.  415  ;  Ashmead  v.  Kellogg,, 
23  Conn.  70 ;  White  v.  Phelps,  12  K.  II.  382) ;  and  if  a  mortgagee 
who  has  the  goods  in  his  possession,  sells  them  otherwise  than  as  pro- 
vided by  the  mortgage,  or  until  he  has  complied  with  all  legal  re- 
quirements, the  mortgagor  may  sue  him  in  trover  for  the  goods  {Shnjp- 
son  V.  Carlton,  1  Allen,  109);  and  in  the  case  of  real  estate,  if  the 
mortgagee  sells  timber  cut  upon  the  premises,  after  the  mortgage  is 
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paid,  lie  is  guiltj  of  a  conversion,  for  which  trover  lies  by  the  mort- 
gagor.    Hutchins  V.  King,  1  Wall.  53. 

A  person,  who,  at  the  request  of  the  mortgagor  in  possession,  merely 
removes  certain  mortgaged  chattels  from  one  place  to  another,  against 
the  orders  of  the  mortgagee,  is  not  guilty  of  a  conversion,  although  the 
mortgage  provided  that  the  chattels  should  not  be  removed  without  the 
consent  of  the  mortgagee,  and  such  consent  was  not  given.  Metcalf  v. 
McLaughlin,  122  Mass.  84. 

§  13.  Conversion  by  a  carrier.  A  carrier,  hke  any  other  individual, 
is  liable  for  goods  converted  by  him  or  his  servants  ( Young  v.  Mason, 
8  Pick.  551  ;  Dench  v.  Walker,  14  Mass.  500),  as  if  he  or  his  servants 
adulterates  liquors  being  transported  by  him  (id.);  or  if  he  pledges 
goods  {K'dcTiell  v.  Yanadar,  1  Blackf.  356) ;  or  misdehvers  them 
through  mistake  {Devereaux  v.  Barclay,  2  B.  &  Aid.  702 ;  Youl  v. 
Marhottle,  Peake,  49 ;  Bullard  v.  Young,  3  Stew.  46 ;  Stephenson  v. 
Hart,  4  Bing.  476) ;  or  sells  them  {Lecky  v.  McDermott,  8  S.  &  E.. 
500  ;  Bailey  v.  Shaw,  24  jST.  H.  297) ;  or  where  he  delivers  them  to  a 
wharfinger  contrary  to  the  instructions  of  the  consignor,  under  an 
unpression,  mistaken  however,  that  the  wharfinger  had  a  lien  thereon. 
Thus,  where  the  owner  of  good  son  board  a  vessel,  directed  the  captain 
not  to  land  them  on  the  wharf  against  which  the  vessel  was  moored, 
which  he  promised  not  to  do,  but  afterward  delivered  them  to  the 
wharfinger  for  the  owner's  use,  under  the  idea  that  the  wharfinger  had 
a  lien  upon  the  goods  for  the  wharfage  fees,  because  the  vessel  was  un- 
loaded against  his  wharf,  the  court  held  that  upon  demand  made  by 
the  consignee  for  the  goods,  under  these  facts,  the  carrier  was  liable  for 
a  conversion  of  the  goods,  unless  he  could  maintain  the  right  of  the 
wharfinger  to  have  the  goods  delivered  to  him  by  reason  of  a  lien 
thereon.  "  It  is  clear,"  said  Lord  Kenyon,  "  that  the  plaintiff  is  entitled 
to  recover  either  against  the  defendant  or  the  wharfinger,  and  if  no 
wharfage  be  due,  I  think  tliat  this  action  may  be  maintained  against 
the  defendant." 

Mere  delay  in  the  delivery  of  goods,  unless  there  has  been  a  demand, 
does  not  amount  to  a  conversion  {Briggs  v.  Wew  York,  etc.,  B.  B.  Co., 
28  Barb.  515  ;  Bolrlnson  v.  Austin,  2  Grray,  564);  nor  does  the  loss 
of  goods  by  his  mere  negligence.  Boiolin  v.  Nye,  10  Cush.  416 ; 
Bose  V.  Johnson,  5  Burr.  2825.  But  it  will  not  be  profitable  to  pur- 
sue this  matter  further,  since  an  action  for  a  conversion  of  goods  is 
rarely  brought  against  a  carrier,  the  better  remedy  being  an  action  upon 
the  case  setting  forth  the  contract  hability,  or  an  action  upon  the  con- 
tract itself.     Yol  2,  pp,  55,  56,  58. 

§  14.  Conversion  by  the  liirer  of  a  cliattel.     There  is  an  implied 
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obligation  upon  the  part  of  the  hirer  of  a  chattel  not  to  employ  it  for 
any  other  purpose,  or  use  or  detain  beyond  the  time  for  which  it  was 
hired  {Mayor  of  Columbus  v.  Howard^  6  Ga.  213) ;  and  if  the  property 
is  used  in  a  different  manner,  or  for  a  different  purpose  than  was  agreed 
by  the  parties,  the  bailment  is  at  once  determined,  and  the  hirer  is 
liable  in  trover  as  for  its  conversion.  Wheeloch  v.  WheeVwright^  5  Mass. 
104;  Homer  v.  Thwing,  3  Pick.  492;  Botch  v.  Hawes,  12  id.  136 ; 
Dishrow  v.  Ten  Broech,  4  E.  D.  Smith  (N.  Y.),  397  ;  Lucas  v.  TruTiV' 
iull,  15  Gray,  306 ;  Fisher  v.  Kyle,  27  Mich.  454  ;  Sjpencer  v.  Pilcher, 

8  Leigh  (Ya.),  565  ;  Crocker  v.  Gullifer,  44  Me.  491 ;  Ilorsely  v. 
Branch,  1  Ilmnph.  199.  As  where  a  horse  is  lent  to  go  to  one  place, 
and  is  driven  to  another  {Crocker  v.  GuUiper,  44  Me.  491 ;  Isaack  v. 
Clark,  2  Bulstr,  306 ;  Fisher  v.  Kyle,  27  Mich.  454) ;  or  a  wagon  is 
lent  for  one  purpose  and  is  used  for  another.  Thus,  where  the  defendant 
borrowed  a  carriage  to  use  in  a  particular  place,  and  instead  of  using  it 
there,  sent  it  heavily  loaded  to  another  place,  whereby  the  carriage  was 
damaged,  it  was  held  that  the  defendant  was  guilty  of  a  conversion. 
Ilaj't  V.  Skinner,  16  Yt.  138.  So,  where  a  slave  was  let  to  the  defendant 
to  work  upon  a  farm,  and  he  was  put  at  work  upon  a  steamboat  and 
drowned,  the  defendant  was  held  chargeable  in  trover  for  the  value  of 
the  slave  {liichardson  v.  Dingle,  11  Rich.  [S.  C]  405)  ;  and  the  same 
rule  applies  to  any  species  of  property.  Fail  v.  McArthur,  31  Ala. 
26  ;  Moseley  v.  Wilkinson,  24  id.  411 ;  Spencer  v.  Pilcher,  8  Leigh,  565; 
Perham  v.  Coney,  117  Mass.  102.  It  is  of  no  importance  whether  the 
article  was  injured  by  such  unlawful  use  or  not,  except  as  affecting  the 
question  of  damages,  when  the  property  has  been  returned.  In  any 
event  the  plaintiff  would  be  entitled  to  recover  nominal  damages.  De- 
lano  V.  Curtis,  7  Allen,  476.  The  right  of  action  in  such  cases  does 
not  grow  out  of  the  contract,  and  the  wrong  complained  of  is  for  an 
invasion  of  the  plaintiff's  rights,  and  not  for  a  breach  of  the  contract. 
"  The  distinction,"  said  Gkay,  J.,  in  Hall  v.  Corcoran,  107  Mass.  251 ; 

9  Am.  Rep.  30,  "  between  an  action  for  misusing  a  horse  in  violation 
of  the  contract  of  letting,  and  an  action  for  a  conversion  of  the  horse 
for  driving  it  to  a  place  without  the  contract,  is  clearly  marked  in  the 
early  cases  in  this  court,  in  which,  while  the  old  rules  of  pleading  pre- 
vailed, it  was  decided  that  an  action  for  driving  a  horse  beyond  the 
distance  agreed  might  be  in  trover,  without  regard  to  the  question 
whether  the  property  had  been  misused ;  and  that  an  action  for  im- 
moderately driving  a  horse  upon  a  journey  authorized  or  assented  to 
by  the  owner,  must  be  in  case  for  a  misfeasance,  and  not  in  trover 
for  a  conversion."  Wheeloch.  v.  Wheelwright,  5  Mass.  104 ;  Hoiner 
v.  Thwing,  3  Pick.  492  ;  Botch  v.  Hawes,  12  id.  136  ;  Lucas  v.  Trum. 
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lull,  15  Gray,  306.  Therefore  the  right  of  action  in  the  case  of  a 
conversion  for  exceeding  the  scope  of  the  baibnent  is  not  affected  by 
the  invalidity  of  the  contract  nnder  which  the  baihnent  arose,  and 
even  in  those  States  where,  by  statute,  contracts  made  upon  the  Sabbath 
are  made  invalid,  or  traveling  upon  the  Sabbath  is  prohibited,  a  re- 
covery may  be  had,  if  the  bailment  is  exceeded.  Morton  v.  Gloster,  46 
Me.  520  ;  Woodman  v.  Huhhard,  25  N.  H.  67 ;  Hall  v.  Corcoran, 
107  Mass.  251.  In  the  latter  case,  a  horse  was  let  upon  Sunday  to 
be  driven  to  one  place,  and  it  was  driven  considerably  beyond,  and  in 
returning  to  the  place  to  which  it  was  hired  to  go,  the  horse  was  con- 
siderably injured.  In  an  action  of  trover  therefor,  it  was  objected 
to  a  recovery,  that  the  letting  having  been  made  upon  and  for  use  upon 
Sunday,  no  recovery  could  be  had.  The  court  held  otherwise,  Gray, 
J.,  saying :  "  The  fact  that  the  owner  of  property  has  acted,  or  is  acting 
unlawfully  in  regard  to  it,  is  no  bar  to  a  suit  by  him  against  a  wrong- 
doer, to  whose  wrongful  act  the  plaintiff's  own  illegal  conduct  has  not 
contributed."  The  fact  that  the  plaintiff  has  taken  pay  for  the  use  of 
the  property,  according  to  the  provisions  of  the  contract,  in  ignorance 
of  the  conversion,  will  not  bar  the  action,  but  if,  with  knowledge  of  the 
conversion,  before  the  bailment  is  ended,  he  does  so,  the  weight  of  au- 
thority seems  to  be,  that  it  is  a  waiver  of  the  conversion,  and  a  bar  to 
an  action  therefor.  Thus,  in  Moseley  v.  Wilhinson,  24  Ala.  411,  it  was 
held  that,  if  a  slave  is  let  for  a  particular  purpose,  and  is  used  for  an- 
other, that  the  hirer  is  guilty  of  a  conversion,  and  liable  for  the  value 
of  the  slave  ;  but  that  if,  with  full  knowledge  of  the  conversion  before 
the  expiration  of  the  term,  he  receives  the  stipulated  hire  for  the  entire 
term,  he  is  estopped  from  bringing  trover.  Fail  v.  McArtJiur,  31  Ala. 
26 ;  Spencer  v.  Pilcher,  8  Leigh,  565.  But  if  he  is  not  aware  of  the 
conversion  until  the  bailment  is  ended,  he  cannot  be  estopped  from  a 
recovery  because  he  receives  the  contract  price.  Disbrow  v.  Ten  BroecTc, 
4  E.  D.  Smith  (]^.  T.),  397,  But  if  he  receives  compensation  for  the 
unlawful,  as  well  as  the  lawful  use,  he  is  estopped  from  bringing  trover 
therefor.  Hatch  v.  Ilawes,  12  Pick.  136.  When  the  owner  has  parted 
with  his  possession  of  goods  by  contract,  for  a  certain  time  or  purpose, 
he  cannot  maintain  trover  against  a  stranger  for  wrongfully  taking  them 
out  of  the  hirer's  possession,  but  the  action  should  be  brought  by  the 
hirer,  unless  the  hirer  by  some  wrongful  act  has  forfeited  his  right  to 
the  possession  of  the  property.  Gordon  v.  Harper,  7  T.  R.  9,  13  ;  Scott 
v.  Newiiigton,  1  M.  &  B.  252.  The  owner's  remedy  in  such  cases  is 
by  an  action  on  the  case  for  an  injury  to  his  reversionary  interest  in 
the  property.  Tcmcred  v.  Allgood,  4  H.  &  K.  438  ;  Hall  v.  Pichard^ 
3  Camp.  186.     The  hirer  of  a  chattel  acquires  only  the  right  to  use, 
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obligation  upon  the  part  of  the  hirer  of  a  chattel  not  to  employ  it  for 
any  other  purpose,  or  use  or  detain  beyond  the  time  for  which  it  was 
hired  {Mayor  of  Columbus  \.  Howard,  6  Ga.  213);  and  if  the  property 
is  used  in  a  different  manner,  or  for  a  different  purpose  than  was  agreed 
by  the  parties,  the  bailment  is  at  once  determined,  and  the  hirer  is 
liable  in  trover  as  for  its  conversion.  Wheeloch  v.  Wheelwright,  5  Mass. 
104;  Ilomer  v.  Thwing,  3  Pick.  492;  Botch  v.  Hawes,  12  id.  136; 
Disbrow  v.  Ten  Broeck,  4  E.  D.  Smith  (N.  Y.),  397  ;  Lucas  v.  TruTrv- 
bull,  15  Gray,  306  ;  Fisher  v.  Kyle,  27  Mich.  454  ;  Spencer  v.  Pilcher, 

8  Leigh  (Ya.),  565  ;  OrocTcer  v,  Gullifer,  44  Me.  491 ;  Horsely  v. 
Branch,  1  Humph.  199.  As  where  a  horse  is  lent  to  go  to  one  place, 
and  is  driven  to  another  {Crocker  v.  Gullijper,  44  Me.  491 ;  Isaach  v. 
Clark,  2  Bulstr.  306 ;  Fisher  v.  Kyle,  27  Mich.  454) ;  or  a  wagon  is 
lent  for  one  purpose  and  is  used  for  another.  Thus,  where  the  defendant 
borrowed  a  carriage  to  use  in  a  particular  place,  and  instead  of  using  it 
there,  sent  it  heavily  loaded  to  another  place,  whereby  the  carriage  was 
damaged,  it  was  held  that  the  defendant  was  guilty  of  a  conversion. 
Hart  V.  Skinner,  16  Yt.  138.  So,  where  a  slave  was  let  to  the  defendant 
to  work  upon  a  farm,  and  he  was  put  at  work  upon  a  steamboat  and 
drowned,  the  defendant  was  held  chargeable  in  trover  for  the  value  of 
the  slave  {Richardson  v.  Dingle,  11  Rich.  [S.  C]  405)  ;  and  the  same 
rule  applies  to  any  species  of  property.  Fail  v.  McArthur,  31  Ala. 
26  ;  Moseley  v.  Wilkinson,  24  id.  411 ;  Spencer  v.  Pilcher,  8  Leigh,  565; 
Perham  v.  Coney,  117  Mass.  102.  It  is  of  no  importance  whether  the 
article  was  injured  by  such  unlawful  use  or  not,  except  as  affecting  the 
question  of  damages,  when  the  property  has  been  returned.  In  any 
event  the  plaintiff  would  be  entitled  to  recover  nominal  damages.  De- 
lano V.  Curtis,  7  Allen,  476.  The  right  of  action  in  such  cases  does 
not  grow  out  of  the  contract,  and  the  wrong  complained  of  is  for  an 
invasion  of  the  plaintiff's  rights,  and  not  for  a  breach  of  the  contract. 
"  The  distinction,"  said  Gkay,  J.,  in  Hall  v.  Corcoran,  107  Mass.  251; 

9  Am.  Rep.  30,  "  between  an  action  for  misusing  a  horse  in  violation 
of  the  contract  of  letting,  and  an  action  for  a  conversion  of  the  horse 
for  driving  it  to  a  place  without  the  contract,  is  clearly  marked  in  the 
early  cases  in  this  court,  in  which,  while  the  old  rules  of  pleading  pre- 
vailed, it  was  decided  that  an  action  for  driving  a  horse  beyond  the 
distance  agreed  might  be  in  trover,  without  regard  to  the  question 
whether  the  property  had  been  misused  ;  and  that  an  action  for  im- 
moderately driving  a  horse  upon  a  journey  authorized  or  assented  to 
by  the  owner,  must  be  in  case  for  a  misfeasance,  and  not  in  trover 
for  a  conversion."  Wheelock.  v.  Wheelwright,  5  Mass,  104 ;  Ilomer 
V.  Thwing,  3  Pick.  492  ;  Botch  v.  Hawes,  12  id.  136  ;  Lucas  v.  Trum. 
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hull,  15  Gray,  306.  Therefore  the  right  of  action  in  the  ease  of  a 
conversion  for  exceeding  the  scope  of  the  bailment  is  not  affected  by 
the  invalidity  of  the  contract  nnder  which  the  bailment  arose,  and 
even  in  those  States  where,  by  statute,  contracts  made  upon  the  Sabbath 
are  made  invalid,  or  traveling  upon  the  Sabbath  is  prohibited,  a  re- 
covery may  be  had,  if  the  bailment  is  exceeded.  Morton  v.  Gloster,  46 
Me.  520  ;  Woodman  v.  Hubbard,  25  N.  H.  67 ;  Hall  v.  Corcoran, 
107  Mass.  251.  In  the  latter  case,  a  horse  was  let  upon  Sunday  to 
be  driven  to  one  place,  and  it  was  driven  considerably  beyond,  and  in 
returning  to  the  place  to  which  it  was  hired  to  go,  the  horse  was  con- 
siderably injured.  In  an  action  of  trover  therefor,  it  was  objected 
to  a  recovery,  that  the  letting  having  been  made  upon  and  for  use  upon 
Sunday,  no  recovery  could  be  had.  The  court  held  otherwise,  Gkay, 
J.,  saying :  "  The  fact  that  the  owner  of  property  has  acted,  or  is  acting 
unlawfully  in  regard  to  it,  is  no  bar  to  a  suit  by  him  against  a  wrong- 
doer, to  whose  wrongful  act  the  plaintifFs  own  illegal  conduct  has  not 
contributed."  The  fact  that  tlie  plaintiff  has  taken  pay  for  the  use  of 
the  property,  according  to  the  provisions  of  the  contract,  in  ignorance 
of  the  conversion,  will  not  bar  the  action,  but  if,  with  knowledge  of  the 
conversion,  before  the  bailment  is  ended,  he  does  so,  the  weight  of  au- 
thority seems  to  be,  that  it  is  a  waiver  of  the  conversion,  and  a  bar  to 
an  action  therefor.  Thus,  in  Moseley  v.  Wilkinson,  24:  Ala.  411,  it  was 
held  that,  if  a  slave  is  let  for  a  particixlar  purpose,  and  is  used  for  an- 
other, that  the  hirer  is  guilty  of  a  conversion,  and  liable  for  the  value 
of  the  slave  ;  but  that  if,  with  full  knowledge  of  the  conversion  before 
the  expiration  of  the  term,  he  receives  the  stipulated  hire  for  the  entire 
term,  he  is  estopped  from  bringing  trover.  Fcdl  v.  Mc Arthur,  31  Ala. 
26 ;  Spencer  v.  Pilcher,  8  Leigh,  565.  But  if  he  is  not  aware  of  the 
conversion  until  the  bailment  is  ended,  he  cannot  be  estopped  from  a 
recovery  because  he  receives  the  contract  price.  Disbrow  v.  Ten  Broeck, 
4  E.  D.  Smith  (N.  T.),  397.  But  if  he  receives  compensation  for  the 
unlawful,  as  well  as  the  lawful  use,  he  is  estopped  from  bringing  trover 
therefor.  Hatch  v.  Hawes,  12  Pick.  136.  "When  the  owner  has  parted 
with  his  possession  of  goods  by  contract,  for  a  certain  time  or  purpose, 
he  cannot  maintain  trover  against  a  stranger  for  wrongfully  taking  them 
out  of  the  hirer's  possession,  but  the  action  should  be  brought  by  the 
hirer,  unless  the  hirer  by  some  wrongful  act  has  forfeited  his  right  to 
the  possession  of  the  property.  Gordon  v.  Harjper,  7  T.  R.  9, 13  ;  Scott 
v.  Newhigton,  1  M.  &  R.  252.  The  owner's  remedy  in  such  cases  is 
by  an  action  on  the  case  for  an  injury  to  his  reversionary  interest  in 
the  property.  Tancred  v.  Allgood,  4  H.  &  IST.  438  ;  Hall  v.  Pickard^ 
3  Camp.  186.     The  hirer  of  a  chattel  acquires  only  the  right  to  use, 
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and  not  the  dominion  of  the  property,  and  for  this  reason,  if  he  alters 
or  changes  its  character,  the  baihnent  is  at  an  end,  and  he  is  liable  for 
its  conversion.  Bryant  v.  WardeJl^  2  Exch.  279,  282  ;  Fenn  v.  Bittle- 
ton^  T  id.  159 ;  Farrard  v.  TJiompson^  5  B.  tfe  Aid.  826.  So  if  he  sells 
them,  or  sends  them  to  an  auctioneer  to  be  sold.  Loeschman  v.  Mac- 
kin,  2  Stark.  312.  If  goods  or  property  lent  to  hire,  are  lost  or  stolen 
while  in  the  hirer's  possession,  he  cannot  be  charged  with  their  con- 
versLon,  unless  he  was  guilty  of  gross  negligence.  He  is  only  bound 
to  take  such  care  of  the  goods  as  a  prudent  man  would  take  of  his  own. 
Thus  if  a  horse  is  hired  for  a  journey  and  is  taken  ill  on  the  road,  and 
the  hirer  calls  in  a  farrier  who  prescribes  for  him,  and  the  horse  dies, 
he  will  not  be  responsible  for  its  conversion,  even  though  the  death  of 
the  horse  may  have  been  the  result  of  the  farrier's  injudicious  treat- 
ment ;  but  if  he  had  neglected  to  call  in  a  farrier,  and  ignorantly  had 
prescribed  for  the  horse  himself,  and  through  his  unskillfulness  the 
horse  had  died,  he  would  have  been  responsible  for  its  loss.  Deane  v. 
Keate,  3  Camp.  4 ;  Handford  v.  Palmer,  2  Brod.  is:,  B.  359  ;  5  Moore, 
79 ;  Bray  v.  Mayne,  1  Gow.  1.     Yol.  3,  pp.  615,  616. 

§  15.  CoiiTersiou  by  an  officer.  If  an  officer  attaches  the  property 
of  B  upon  a  writ  against  A  he  is  liable  to  B  in  trover  therefor,  if  he 
refuses  to  give  it  up  on  demand  {Burgin  v.  Burgin,  1  Ired.  453)  ;  and 
this  is  so  whether  he  takes  the  property  into  his  actual  possession  or  not, 
if  he,  by  statute,  acquires  a  constructive  possession  of  the  property  so 
that  he  can  maintain  an  action  against  a  person  who  takes  it  away. 
Lockioood  V.  Bull,  1  Cow.  322  ;  Broionell  v,  Manchester,  1  Pick.  232; 
Prescott  V.  Wright,  6  Mass.  20  ;  Pierce  v.  Benjamin,  14  Pick.  356. 
But,  if  he  does  not  acquire  any  such  lien  under  the  attachment,  by  reason 
of  a  failure  to  comply  with  the  requirements  of  the  statute,  or  otherwise, 
trover  ^"ill  not  lie  against  him  {Policy  v.  Lenox  Iron  Worlis,  2  Allen, 
182  ;  Fernald  v.  Chase,  37  Me.  289)  ;  nor  can  he  be  made  chargeable  in 
trover  if  the  property  has  been  receipted  for  and  is  given  up  on 
demand  [Rand  v.  Sargent,  23  Me.  326  ;  Fernald  \.  Chase,  37  id.  289); 
nor  if  he  does  not  disturb  the  possession  of  the  goods  or  require  a 
receipt  to  be  given  therefor.  AmoxLon  v.  Myers,  6  Yt.  308.  If  an 
officer  attaches  personal  chattels  upon  mesne  process  and  delivers  them 
to  a  receiptor,  he  does  not  lose  his  special  property  in  them,  and  may 
take  them  out  of  the  possession  of  the  general  owner,  and  consequently 
is  not  chargeable  in  trover  to  the  debtor  as  whose  property  they  were 
attached  {Bond  v.  Padelford,  13  Mass.  394) ;  but,  if  he  does  any 
thing  that  invalidates  the  attachment,  he  is  liable  in  trover  for  the 
property  by  another  attaching  creditor,  or  even  a  person  claiming  by 
purchase  from  the  debtor.  Bagley  v.  White,  4  Pick.  395.     Trover  lies 
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against  custom  house  officers  for  seizing  and  carrying  away  goods  not 
seizable.  So  against  an  officer  for  attaching  or  levying  upon  goods 
exempt  from  attacliment  ( Sanborn  \.  Hamilton^  18  Vt.  590  ;  Tinkler 
V.  Poole^  3  "Wils.  11:6  ;  Mandolove  v.  Burton,  1  Ind.  [Cart.]  39) ;  or 
for  attaching  the  goods  of  a  stranger  and  refusing  to  give  them  up  until 
he  receives  security  that  they  shall  be  forthcoming  {Pldllips  v.  Hall, 
8  Wend.  610 ;  Wirdringliam  v.  Lafoy,  7  Cow.  735)  ;  or  for  retain- 
ing an  excess  of  goods  levied  upon  by  him,  and  applying  them  to  his 
own  use  (  Waterhury  v.  Westervelt,  9  X.  T.  [5  Seld.]  598) ;  or  if  he 
sells  more  goods  than  are  necessary  to  satisfy  an  execution,  if  the 
goods  are  divisible.     Aldred  v.  Constable,  6  Q.  B.  381. 

§  16.  Couversiou  by  claim  of  interest  or  right.  The  mere  asser- 
tion of  title  to,  or  an  interest  in  property,  when  a  person  setting  up  the 
claim  has  not  the  possession  or  control  of  it,  is  not  an  act  of  conver- 
sion. Lowry  v.  Wdllcer,  4  Yt.  81.  But,  if  a  person  having  j).roperty 
in  his  possession,  either  actually  or  constructively,  claims  a  right 
in  it,  or  to  its  jDossession,  and  retains  control  over  it,  he  is  guilty  of 
an  actionable  conversion  {Fireman'' s  Ins.  Co.  v.  Cochran,  27  Ala.  228 ; 
Glaze  V.  Mc2fiUion,  7  Port.  [Ala.]  279  ;  Taylor  Y.Uarrall,  4  Blackf. 
317 ;  Reid  v.  ColcocTc,  1  E".  &  M.  [S.  C]  592 ;  Reynolds  v.  Sliuler,  5 
Cow.  323  ;  Gihnan  v.  Hill,  36  jS^.  H.  311)  ;  as  having  the  goods  in  his 
possession,  if  he  threatens  the  rightful  owner  with  violence,  or  that 
he  will  sue  him  if  he  attempts  to  take  them  away  {Crocket  v. 
Beaty,  8  Humph.  20 ;  Hare  v.  Pearson,  4  Ired.  76)  ;  but  an  inter- 
ference with  another's  property,  which  leaves  the  owner's  rights  undis- 
puted, is  not  a  conversion  even  though  attended  with  injurious  conse- 
quences to  the  owner.     Nelson  v.  Wlietmore,  1  Rich.  318. 

§  17.  CoiiTersion  by  claim  of  lieu.  If  a  person  claims  a  lien  upon 
property  where  none  exists  by  law,  and  refuses  to  give  it  up  until  such 
pretended  lien  is  satisfied,  he  is  guilty  of  a  conversion  of,  and  liable  in 
trover,  for  the  property,  as  if  an  agistor  of  cattle  should  refuse  to  give 
them  up  until  he  was  paid  for  their  pasturage,  because  in  law  he  has 
no  lien  (  Wills  v.  Barrister,  36  Yt.  220 ;  Leiois  v.  Tyler,  23  Cal.  364 ; 
Goodrich  V.  Willard,  7  Cray,  183 ;  Bissell  v.  Pierce,  28  N.  Y.  252) ; 
or  if  the  keeper  of  a  liveiy  should  refuse  to  give  up  a  horse  or  carriage 
until  paid  for  its  keep  {Powers  v.  Hubbell,  12  La.  Ann.  113  ;  Miller 
V.  2Iarston,  35  Me.  153) ;  or  if  one  not  a  warehouseman  or  engaged  in 
the  business  of  storage  refuses  to  give  up  goods  that  have  been  stored 
in  his  building  {Alt  v.  Weidenberg,  6  Bosw.  176) ;  or  if  a  person,  who 
has  taken  care  of  a  horse  for  another,  refuses  to  give  it  up  until  paid 
for  his  services.     Hoover  v.  Epler,  52  Penn.  St.  522. 

So  if  a  person,  who  has  a  lien  upon  property,  refuses  to  give  it  up 
YoL.  YL— 26 
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upon  other  grounds,  he  thereby  waives  his  lien,  and  if  there  is  no  va* 
lidity  in  the  claim  set  up  by  him  to  the  property,  he  is  liable  for  its  con- 
version without  a  tender  of  the  amount  of  his  lien.  Thus,  in  Board- 
man  Y.  Sill,  1  Camp,  410,  n,  an  action  was  brought  for  some  brandy 
which  lay  in  the  defendant's  cellars,  and  which,  when  demanded,  he 
had  refused  to  deliver  uj),  saying  that  it  was  his  own  property.  At 
this  time  certain  warehouse  rent  was  due  the  defendant  on  account  of 
the  brandy,  of  which  no  tender  was  made  to  him.  It  was  contended 
in  defense  of  the  action  that  the  defendant  had  a  lien  upon  the  brandy 
and  until  that  was  paid,  trover  would  not  lie  therefor,  but  the  court 
(Lord  Ellenboeough)  held  that,  as  the  brandy  had  been  detained  on 
a  different  ground  and  as  no  demand  of  warehouse  rent  had  been  made, 
the  defendant  must  be  taken  to  have  waived  his  lien,  if  he  had  one, 
and  consequently  that  the  action  would  lie.  So  where  a  person  refuses 
to  give  up  property  on  demand,  upon  which  he  has  a  lien  without  set- 
ting up  his  lien,  he  is  thereby  treated  as  waiving  the  lien,  although  he 
sets  up  no  specific  ground  for  his  refusal.  Hanna  v.  Phelps,  7  Ind. 
21 ;  Doivs  V.  Morewood,  10  Barb.  183;  Thatcher  v.  Harlan,  2  Hoiist. 
(Del.)  1T8.  In  all  cases,  in  order  to  be  made  available  in  defense  in 
an  action  of  trover,  the  lienor  must  have  set  up  his  lien  specifically  as 
one  of  the  grounds  upon  which  he  predicated  his  refusal  to  deliver  on 
demand,  otherwise  he  cannot  rely  upon  it  in  defense  {Picquet  v. 
McKay,  2  Blackf.  465  ;  Bean  v.  Bolton,  3  Phil.  [Penn.]  87),  and  if 
he  has  delivered  the  goods  to  the  owner  without  payment  of  the  lien, 
he  loses  it  and  cannot  by  afterward  getting  possession  of  the  property 
claim  to  retain  it  until  the  lien  is  satisfied.  In  such  a  case  he  would 
be  liable  for  a  conversion  of  the  property.  Perkins  v.  Boardman,  14: 
Gray,  481 ;  lLi7ig  v.  Indian  Orchard  Canal  Co.,  11  Cush.  231 ;  Bea7i 
V.  Bolton,  3  Phila.  (Penn.)  87  ;  Picqiiet  v.  McKay,  2  Blackf.  465. 

§  18.  Conversion  by  sale.  The  most  common  illustration  of  domin- 
ion over  property  is  by  its  sale,  and  it  may  be  said  that  every  sale  of 
property  absolutely  constitutes  a  conversion  if  made  without  title  or 
authority  from  the  person  in  whom  the  true  title  is  vested  {Harris  v. 
Saunders,  2  Strobh.  Eq.  370,  n. ;  Gihnam.  v.  Hill,  36  E".  H.  311 ; 
Webber  v.  Davis,  44  Me.  147;  Clarh  v.  WhitaTcer,  19  Conn.  319; 
Duncan  v.  Stone,  45  Yt.  118;  Loeschman  v.  Machin,  2  Stark.  311), 
and  this  is  so,  whether  the  property  is  sold  by  an  individual  as  such,  or 
by  an  ofiicer  {Aldred  v.  Constable,  6  Q.  B.  381  ;  Grainger  v.  Hill,  4 
Bing.  IS; .  C.  221),  and  the  person  purchasing  acquires  no  title  thereto, 
and  consequently  is  equally  liable  for  its  conversion  as  the  person  sell- 
ing {Clark  V.  Wells,  45  Yt.  4;  12  Am.  Rep.  187;  Clark  v.  Rideout, 
39  N.  H.  238  ;  Carter  v.  Kingman,  103  Mass.  517),  and  it  is  a  matter 
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of  no  consequence  so  far  as  tlie  question  of  liability  is  concerned 
whether  the  purchaser  was  ignorant  of  the  facts  or  not.  Morrill  v. 
Motdton,  40  Vt.  242 ;  Johnson  v.  Powers,  40  id.  611 ;  West  Jersey  Co. 
V.  Trenton  R.  R.  Co.,  32  K.  J.  Law,  517;  Tallrnan  v.  Turcl,  26  Barb. 
567 ;  Hoffman  v.  Caroio,  22  Wend.  285  ;  Rogers  v.  Bide,  1  Cal.  429 ; 
Cooper  V.  Newman,  45  N.  H.  339 ;  Dixon  v.  Caldvaell,  15  Ohio  St. 
412.  Mere  possession  of  property  by  a  person  affords  no  evidence  of 
ownership  of  or  authority  to  sell  it,  and  a  person  purchases  it  of  him 
without  ascertaining  where  the  true  title  is  at  his  peril,  and  however 
honestly  mistaken,  he  will  be  liable  to  the  true  owner  for  a  conversion 
of  the  property.  Taylor  v.  Pope,  5  Cold.  413  ;  Gilmore  v.  Newton, 
9  Allen,  171 ;  Spraights  v.  Hawley,  39  E".  Y.  441.  This  is  also  the 
rule  where  property  is  sold  conditionally,  that  is,  where  the  title  is 
reserved  to  the  vendor  until  the  property  is  fully  paid  for.  In  such  a 
case  the  person  holding  the  property  can  give  no  title  thereto  by  a 
sale,  even  though  he  has  paid  a  part  of  the  piu-chase-money.  So  long 
as  any,  even  a  small  portion  of  the  purchase-money  remains  unpaid, 
the  title  is  in  the  vendor  and  he  may  pursue  the  property  and  recover 
its  full  value  in  trover  of  one  who  purchases  it  of  his  vendee.  DuncoM 
V.  Stone,  45  Yt.  118;  Qlarh  v.  Wells,  id.  4;  12  Am.  Rep.  187. 

Where,  however,  there  is  a  sale  of  property  absolutely,  but  which  is 
voidable  as  between  the  vendor  and  vendee  because  of  fraud  on  the 
part  of  the  vendee,  while  the  vendor  can  rescind  the  contract  as  to  the 
vendee  and  maintain  trover  against  him  therefor  {Ayres  v.  French,  41 
Conn.  142 ;  Doio  v.  Sanhorn,  3  Allen,  181 ;  Hall  v.  Naijlor,  18  :N'.  Y. 
588  ;  Ferguson  v.  Carrington,  9  B.  &  C.  59 ;  Read  v.  Hutchinson,  3 
Camp.  352 ;  Kllhy  v.  Wilson,  Ry.  &  Moo.  178 ;  JSfohle  v.  Adams,  7 
Taunt.  89),  yet,  he  cannot  maintain  trover  against  a  purchaser  from 
his  vendee  therefor,  and  the  reason  is  that  as  the  fraudulent  purchaser 
acquires  a  title  under  his  purchase,  although  defeasible  if  he  passes  that 
to  an  innocent  purchaser  before  the  title  has  been  defeated  by  a  rescis- 
sion of  the  contract  by  the  seller,  it  is  then  too  late  for  the  seller  to  elect 
to  treat  the  sale  as  void,  because  the  rights  of  innocent  third  persons 
have  intervened.  Williamson  v.  Russell,  39  Conn.  406  ;  Cook  v. 
Oilman,  34  N.  H.  556 ;  Titcomb  v.  Wood,  38  Me.  561 ;  Willoughhy 
V.  Moulton,  47  N.  H.  207  ;  Coggill  v.  R.  R.  Co.,  3  Gray,  548  ;  White 
V.  Garden,  10  C.  B.  927. 

§  19.  Stolen  goods.  A  thief  acquires  no  title  to  goods  stolen  by 
him,  and,  except  in  the  case  of  negotiable  securities  in  the  hands  of  a 
honafide  purchaser  for  value,  the  owner  may  maintain  trover  against 
any  person  who  purchases  it  from  him,  or  otherwise  comes  into  its 
possession.     BrecJcenridge  v.  McAfee,  54  Ind.  141.     It  has  been  held 
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that  an  auctioneer,  selling  stolen  goods  at  public  sale,  is  liable  for  their 
conversion,  although  ignorant  of  the  fact  that  they  were  stolen.  HoJ^- 
mcm  V.  Carow,  22  Wend.  285 ;  Zee  v.  Bayes,  18  C.  B.  599  ;  White 
V.  Spettigue,  13  M.  &  W.  603.  The  only  question  of  any  importance 
in  this  connection  is,  whether  the  action  can  be  maintained  until  after 
the  conviction  of  the  thief.  By  the  Stat.  7  &  8  Geo.  4,  c.  29,  §  57, 
provision  was  made  that  no  such  action  should  be  maintained  until  the 
thief  had  first  been  convicted,  when  the  courts  were  empowered  to 
award  a  restitution  of  the  property  to  the  owner.  In  England  under 
this  statute  it  is  held  that  an  order  of  restitution  is  not  necessary  to 
enable  the  owner  to  maintain  trover  after  a  conviction.  Scattergood 
V.  Sylvester^  15  Q.  B.  511.  But  a  singular  condition  of  the  law  grow- 
ing out  of  this  statute  is,  that  during  the  interval  between  the  com- 
mission of  the  felony  and  the  conviction  the  purchaser  has  a  prima 
■facie  title  liable  to  be  defeated  by  the  conviction  {Peer  v.  Htimphrey, 
2  Ad.  &  El.  495  ;  Addison  on  Torts  [Wood's  ed.],  §  493)  ;  and  that 
persons  who  purchase  during  that  period,  in  market  overt,  and  sell 
again  hefore  conviction,  cannot  be  subjected  to  an  action  for  taking 
and  converting  the  property  {Gimson  v.  Woodfull,  2  C.  &  P.  41 ; 
Horwood  V.  Smith,  2  T.  R.  750) ;  and  this  is  based  upon  the  theory 
that  the  title  of  the  owner,  during  the  period  between  the  larceny  and 
the  conviction,  is  suspended,  and  only  revests  when  the  thief  is  con- 
victed. But  this  rule  does  not  apply  except  as  to  purchasers  in  market 
overt.  White  v.  Spettigue,  13  M.  &  W.  603  ;  Lee  v.  Bayes,  18  C.  B. 
599 ;  37  Eng.  Law  &  Eq.  406. 

In  Pennsylvania  it  is  held  that  even  the  thief,  who  is  indicted  for 
the  larceny,  may  be  sued  in  trover  by  the  owner,  the  civil  suit  being 
triable  only,  until  after  the  criminal  proceedings  are  terminated  {Key- 
ser  V.  Rogers,  50  Penn.  St.  275  ;  Hutchinson  v.  Bank  of  Wheeling,  1 
id.  42) ;  and  in  Illinois  it  is  held  that  trover  will  lie  against  an  inno- 
cent purchaser  without  a  prosecution  of  the  thief  {NeiakirTi,  v.  Dal- 
ton,  17  111.  413) ;  and  in  an  English  case  {Lee  v.  Robinson,  37  Eng.  L. 
&  Eq.  406 ;  18  C.  B.  599,  609,  note),  a  similar  doctrine  is  held,  and 
the  same  rule  prevails  in  Vermont  {Courtis  v.  Cane,  32  Vt.  232) ; 
and  it  is  not  the  rule  in  this  country  that  a  conviction,  or  even  an 
attempt  at  conviction,  is  an  essential  preliminary  to  the  bringing  of  the 
action.  Beazley  v.  Mitchell,  9  Ala.  780 ;  Petthigill  v.  Rideout,  6  K. 
H.  454;  White  v.  Fort,  3  Hawks  (N.  C),  251 ;  Lofton  v.  Vogles,  17 
Ind.  105 ;  Boston,  etc.,  R.  R.  Corp.  v.  Dana,  1  Gray,  83,  100 ; 
Ballew  V.  Alexander,  6  Humph.  (Tenn.)  433,  and  numerous  other 
cases. 
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ARTICLE  III. 


OF  DEMAJSTD  AND  REFUSAL. 


Section  1.  When  a  demand  is  necessary.  When  property  u., 
lawfully  into  the  hands  of  a  person,  that  is,  when  he  has  received  it 
from  the  owner,  or  some  person  authorized  to  put  it  into  his  possession, 
he  cannot  be  held  chargeable  for  its  conversion  until  the  owner,  or  some 
person  authorized  by  him,  has  demanded  the  same  of  him  {Hall  v. 
Robinson^  2  Comst.  293 ;  Wilton  v.  Girdlestone,  5  B.  &  Aid.  847 ; 
Morris  v.  Bills,  Wright  [Ohio],  343  ;  Wilson  v.  CooTc,  3  E.  D.  Smith 
[N.  Y.],  252 ;  Hardy  v.  Keeler,  56  111.  152 ;  Witherspoon  v.  Blew- 
ett,  47  Miss.  570 ;  Waring  v.  Pen7i.  E.  R.  Co.,  76  Penn.  St.  491 ; 
Kennet  v.  Robinson,  2  J.  J.  Marsh.  97) ;  and  the  same  rule  prevails 
where  a  person  becomes  an  involuntary  bailee  of  another's  goods. 
Thus,  W'here  the  plaintiff's  sheep,  by  accident,  become  mixed  with 
those  of  the  defendant,  and  he,  after  due  diligence,  cannot  separate 
them,  he  cannot  be  made  chargeable  in  trover  until  a  demand  has  been 
made  upon  him  for  the  sheep  {^Cutter  v.  Fanning,  2  Iowa,  580)  ;  and 
the  same  rule  prevails  when  a  person  stands  in  the  relation  of  a  gratui- 
tous bailee  {Polk  v,  Allen,  19  Mo.  467 ;  Brown  v.  Cook,  9  Johns. 
367 ;  Kennet  v.  Robinson,  2  J.  J.  Marsh.  84)  ;  and,  generally,  in  all 
cases  where  the  defendant  came  lawfully  into  the  possession  of  prop- 
erty, the  plaintiff  must  either  establish  an  actual  conversion,  or  must 
show  that  he  demanded  the  goods,  and  that  the  defendant  neglected  or 
refused  to  deliver  them  [Sluyter  v.  Williams,  37  How.  [N.  Y.]  109 ; 
Yeager  v.  Wallace,  57  Penn.  St.  365  ;  Sherry  v.  Picken,  10  Ind.  375  ; 
Carleton  v.  Lovejoy,  54  Me.  445 ;  Thompson  v.  Rose,  16  Conn.  71 ; 
C%apinx.  Siger,  4  McLean  [C.  C],  378;  Stewart  v.  Spedden,  5  Md. 
433  ;  Mitchell  v.  Williams,  4  Hill,  13 ;  Andrews  v.  Shattuck,  32  Barb. 
396) ;  and  in  a  case  of  intermingling  of  goods,  it  is  held  that  there 
must  be  a  demand,  even  though  there  has  been  a  previous  conversion. 
Bond  V.  Ward,  7  Mass.  123.  So  when  goods  have  been  sold  to  a 
person  who  procured  them  upon  credit  by  fraud,  the  vendor  must 
demand  the  goods  of  him  before  suit  brought.  Lacker  v.  Rhodes,  45 
Barb.  499.  So  where  a  person  has  sold  goods  conditionally,  retaining 
the  title  until  paid  for,  and  they  are  attached  as  the  property  of  the 
vendee,  and  the  vendor  assigns  the  claim,  the  assignor  must  demand 
the  property  of  the  officer  before  suit  brought.  Hicks  v.  Olea/oela/nd, 
39  Barb.  573 ;  Wilson  v.  Cook,  3  E.  D.  Smith  (N.  Y.),  252. 

§  2.  When  a  demand  is  not  necessary.     When  a  person   came 
into  the  possession  of  property  wrongfully,  or  tortiously,  as  by  force, 
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or  through  one  who  had  no  title  thereto,  a  demand  is  not  necessary 
( Woodhury  v.  Long,  8  Pick.  543 ;  Paige  v.  O'Neal,  12  Cah  483  ;  Far- 
rington  v.  Payne,  15  Johns.  431 ;  Jones  v.  Diigan,  1  McCord,  428; 
Gentry  v.  Madden,  3  Ark.  127 ;  Gilmore  v.  Newton,  9  Allen,  lYl)  ;  as 
where  a  servant  on  leaving  his  master's  service  takes  away  the  master's 
goods  {Pllsbury  v.  Wehh,  33  Barb.  213) ;  or  where  the  original  taking 
amounted  to  a  trespass  {Matheney  v.  Johnson,  9  Mo.  232)  ;  or  the 
property  was  purchased  of  one  who  had  no  title  {Deering  v.  Austin, 
34  Yt.  330 ;  Hyde  v.  NoUe,  13  N.  H.  494) ;  or  the  property  was 
obtained  by  fraud,  and  the  person  purchased  it  of  the  fraudulent  pur- 
chaser, with  knowledge  of  the  fraud  {Ryan  v.  Brant,  42  111.  78 ; 
Thurston  v.  JBlanchard,  22  Pick.  18  ;  Luckey  v.  Roberts,  25  Conn. 
486) ;  or  where  one  has  purchased  stolen  goods,  although  ignorant  of 
the  fact  {Pease  v.  Smith,  61  I^.  Y.  477 ;  Courtis  v.  Com,e,  32  Yt.  232) ; 
or  when  the  property  was  obtained  by  means  of  false  representations 
{Bruner  v.  Dyhall,  42  111.  34) ;  or  where  property  is  obtained  by  duress 
or  ih.re?it&  {Foshayv .  Ferguson,  5  Hill,  154) ;  or  where  a  promise  on  the 
part  of  the  defendant  to  return  the  goods  within  a  certain  time  is 
shown,  which  he  has  not  kept  {Diirell  v.  Mosher,  8  Johns.  445) ;  or 
where  an  executor  or  administrator  has  appropriated  as  a  part  of  the 
estate,  property  which  by  law  passes  to  the  widow  {Curd  v.  Curd,  9 
Humph.  171) ;  or  where  23roperty  is  taken  by  mistake,  as,  where  the 
defendant  carried  away  the  hay  of  another  from  a  railroad  depot  sup- 
posing it  to  be  his  own  {Bartlett  v.  Hoyt,  33  N.  H.  151) ;  or  where  one 
aids  a  person  in  selling  property  that  he  holds  only  under  a  conditional 
sale.  Fisk  v.  Ewen,  46  ]^.  H.  173.  A  demand  is  never  necessary,  where 
an  actual  conversion  is  shown  {Hhnes  v.  McKinney,  3  Mo.  382  ;  David- 
son V.  Bonadi,  2  E.  D.  Smith  [N.  Y.],  121 ;  Jewett  v.  Partridge,  12 
Me.  243  ;  Calkins  v.  Lockwood,  17  Conn.  154 ;  Oarmn  v.  Luttrell,  10 
Humj^h.  16 ;  Dudley  v.  Sawyer,  41  K.  H.  326  ;  Dunnahoe  v.  Wil- 
liams, 24  Ark.  264 ;  Earle  v.  Yan  Buren,  7  N.  J!.  Law,  344 ;  Newsum 
V.  Neiosum,  1  Leigh  [Ya.],  86) ;  as,  where  the  property  has  been  mis- 
used  or  abused  {Maguyer  v.  Hawthorn,  2  Harr.  [Del.]  71) ;  or  appro- 
priated, and  on  the  trial  the  defendant  sets  up  title  in  himself  {Powell 
V.  Olds,  9  Ala.  861)  ;  or  where  a  wrongful  use  of  the  property  is  shown 
{McPherson  v.  Neuffer,  11  Ricli.  [S.  C]  267),  or  has  been  converted  to 
his  own  use  {Dunnahoe  v.  Williams,  24  Ark.  264 ;  Dudley  v.  Sawyer, 
41  N.  H.  326) ;  or  when  the  property  has  been  sold  {McPherson  v. 
Neuffer,  1 1  Rich,  267  ;  Pease  v.  Smith,  61  N.  Y.  477) ;  even  under  an 
order  of  court,  when  the  order  is  a  nullity  {Hall  v.  Chapman^  35 
Ala.  553)  ;  or  upon  an  execution  {Robinson  v.  McDonald,  2  Ga.  116) ; 
or  where  property  sold  conditionally  is  sold  by  the  conditional  pur- 
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chaser  before  the  condition  is  performed  {Whipple  v.  Gilpatrick, 
19  Me.  427) ;  or  where  a  distress  is  sold  by  an  officer  after  the  time 
Hmited  by  law  {Piei'oe  v.  Benjamin^  14  Pick.  356) ;  or  indeed  in  any 
case  where  an  actual  conversion  can  be  established  without  a  demand  and 
refusal.  Gilmore  v.  Newton,  9  Allen,  171 ;  Garvin  v.  Zuttrell,  10 
Humph.  16  ;  Davison  v.  Donadi,  2  E.  D.  Smith,  121.  "  After  a  sale 
has  been  made  by  the  defendants,"  says  Dwight,  C,  in  Pease  v.  Smith, 
61  N.  Y.  477,  481,  "  They  have  assumed  to  be  the  owners  and  will  be 
estopped  to  deny,  in  an  action  by  the  lawful  owner,  the  natural  con- 
sequences of  their  act,  and  to  resist  an  action  for  the  value  of  the 
goods.         *         *         *  In  Harris  v.  Saunders,  2  Strobh.  Eq.  370, 

the  defendant  having  the  property  in  his  own  hands  by  purchase,  from 
one  who  had  no  title,  sold  it  to  another  who  carried  it  beyond  the  plain- 
tiff's reach,  and  received  the  purchase-money.  These  acts  were  held 
to  amount  to  a  conversion  though  the  defendant  was  not  aware  of  the 
plaintiff's  title.  As  according  to  these  views  the  conversion  took  place 
at  the  moment  of  the  unauthorized  sale  *  *  no  demand  was 
necessary  *  *  Esmay  v.  Fanning,  9  Barb.  176  ;  Yincent  v. 
ConUing,  1  E.  D.  Smith,  203  ;  Munger  v.  Eess,  28  Barb.  75  ;  Brown 
V,  Beason,  24  Ala.  466.  After  a  Ma-ongful  taking  and  carrying  away 
of  projDerty,  the  cause  of  action  has  iecome  complete  without  further 
act  on  the  plaintiff'' s  part.  Brewster  v,  Silliman,  38  JST.  Y.  423 ; 
Ilanmer  v.  Wilsey,  17  Wend.  91 ;  Otis  v.  Jones,  21  id.  394."  The  same 
rules  apply  to  all  species  of  acts  amounting  to  a  conversion,  and  it  will 
therefore  be  profitable  to  refer  to  Art.  2,  a^ite,  pp.  163, 164,  to  ascertain 
when  a  demand  should  be  made  or  may  be  dispensed  with. 

Where  goods  have  been  converted  by  a  bailee,  it  is  presumed  to  be 
wrongful,  and  trover  may  be  maintained  without  a  previous  demand 
(  Waring  v.  Penn.  R.  E.  Co.,  76  Penn.  St.  491 ;  Kyle  v.  Gray,  11 
Ala.  233) ;  although,  in  the  first  instance,  the  property  came  lawfully 
to  the  defendant.  Id. 

§  3.  What  is  a  sufficient  tlemaud.  A  demand,  in  order  to  be 
operative,  and  to  aflford  evidence  of  a  conversion,  must  be  so  specific  as 
to  leave  no  doubt  as  to  what  property  it  related  {Ahington  v.  Lipscomo, 
1  Q.  B.  776,  780) ;  and  the  question  as  to  whether,  if  the  demand  is  too 
large,  that  is,  embraces  more  property  than  the  owner  is  entitled  to,  is 
sufficient,  as  to  those  to  which  he  is  entitled,  has  not  been  definitely 
settled.  Mr.  Addison,  in  his  work  on  Torts,  lays  down  the  doctrine  that 
it  would  not  be,  and  predicates  a  doctrine  upon  Ahington  v.  Lipscomh, 
1  Q.  B.  766,  780  ;  but  the  case  does  not  sustain  his  position.  It  is 
true  that  in  that  case  the  demand  was  for  seven  heriots,  when  the  plain- 
tiff was  only  entitled  to  five,  but  the  decision  of    the  court  proceeded 
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upon  the  ground  that  the  demand  being  for  seven,  when  he  was  only 
entitled  to  five,  that  it  could  not  be  held  good  because  he  did  not  des- 
ignate lohich  five  he  claimed,  and  leaves  the  question  as  to  the  effect  of 
a  demand  that  is  too  large,  wholly  undetermined.  In  Massachusetts,  in 
Delano  v.  Cu?'tiss,  7  Allen,  470,  the  question  was  considered,  and  in 
that  case  it  was  held  that  it  was  a  question  for  the  jury,  whether  a 
refusal  to  deliver  under  such  a  demand  was  such  a  clear  and  absolute 
refusal  to  deliver  the  property  to  which  the  plaintiff  was  entitled,  as 
to  amount  to  a  conversion,  and  that  per  se  the  refusal  to  deliver  was 
not  such  an  assumption  of  control  or  dominion  over  the  property,  to  the 
exclusion,  or  in  defiance  of  the  plaintiff's  rights,  as  amount  to  a  con- 
version. 

In  Yermont,  in  Gragg  v.  Hull,  41  Yt.  217,  222,  it  was  held,  that  the 
fact  that  the  demand  is  too  large  will  not  excuse  the  defendant  from 
delivering  all  the  property  that  the  plaintiff  was  entitled  to  have,  and, 
from  these  cases,  which  seem  to  be  the  only  ones  in  which  the  question 
has  been  directly  raised,  there  seems  to  be  no  doubt  that  the  rule  is, 
that,  when  a  demand  is  too  large,  the  defendant  is  nevertheless  bound 
to  deliver  up  such  property  as  he  may  have  in  his  hands,  covered  by 
the  demand,  belonging  to  the  demandant,  and  failing  to  do  so,  is  liable 
therefor  tioiless  the  demand  is  so  vague,  as  to  leave  it  uncertain  to  what 
specific  property  it  relates.  A  demand  of  a  few  articles  not  owned 
wiU  not  vitiate.  JIarine  Banlc  v.  FisTce,  71  ^N".  Y.  (26  Sick.)  354. 
If  a  written  demand  is  sent  by  mail,  the  burden  is  upon  the  plaintiff 
to  show  that  the  defendant  received  it  long  enough  before  the  suit 
was  brought,  to  enable  him  to  deliver  the  property  and  that  he  abso- 
lutely refused  to  deliver.  A  demand  by  mail  cannot  be  set  up, 
except  where  such  proof  can  be  made,  because  the  defendant  is  not 
bound  to  reply  by  mail,  nor  is  he  bound  to  go  out  of  his  way  to 
deliver  the  property,  and  a  faihire  to  do  either  affords  no  evidence  of 
a  conversion.  Pattee  v.  Gilmore,  18  IST.  H.  460.  And  a  demand  in 
writmg,  left  at  the  defendant's  house,  is  not  sufficient,  unless  the  cir- 
cumstances proved  are  such  as  to  raise  a  presumption  that  he  received 
it  before  action  brought.      White  v.  Demary,  2  K.  H.  546. 

A  demand  must  be  made  by  the  owner  personally  or  by  some  person 
authorized  by  him  to  make  it,  and,  where  it  is  made  by  an  agent,  the 
defendant  may  require  reasonable  proof  of  his  authority  to  receive  the 
property,  and  unless  reasonable  proof  is  furnished,  the  demand  and 
refusal  afford  no  evidence  of  a  conversion.  BlanTcenship  v.  Berry ^ 
28  Tex.  448 ;  Solomons  v.  Dawes,  1  Esp.  83.  But  if  the  defendant 
does  not  question  the  authority  of  the  agent,  but  predicates  his  refusal 
upon  other  grounds,  the  agent  is  not  bound  to  exhibit  his  authority. 
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West  V.  Tujyper,  1  Bailej  (S.  C),  193.  The  plaintiff  himself  is  not, 
upon  making  a  demand,  bound  to  establish,  or  exhibit  his  title  to  the 
property.  Ratdiffe  v.  Yance,  2  Const,  Ct.  (S.  C.)  239.  But  where 
there  is  a  reasonable  doubt  as  to  the  title,  the  question,  as  to  whether 
the  defendant's  refusal  to  deliver  \ijpon  that  ground  is  evidence  of  a 
conversion,  will  depend  upon  the  circumstances,  and  it  will  be  left  for 
the  jury  to  say,  whether,  under  all  the  circumstances,  he  was  justified 
in  his  refusal,  and  if  so,  the  demand  and  refusal  affords  no  evidence  of 
a  convei'sion.  Robinson  v.  Burleigh,  5  IS".  PI.  225 ;  Carroll  v.  Mix, 
51  Barb.  212;  JDoiod  Y.Wadsworth,  2  Dev.  (N.  C.)  130.  Thus,  in 
Hyde  v.  Manchester,  tried  at  Rutland  county  court,  Yt.,  at  Sept.  Term, 
185Y,  the  defendant  received  from  a  person,  who  had  conditionally 
bought  a  span  of  horses  of  the  plaintiff,  the  horses  in  question,  to  pas- 
ture for  him.  Shortly  after  the  horses  were  left  with  him,  the  plain- 
tiff demanded  the  liorses  of  the  defendant,  claiming  a  right  to  them, 
because  the  purchaser  had  broken  the  conditions  of  purchase.  The 
defendant  declined  to  give  them  up  until  he  had  had  an  opportunity 
to  consult  his  attorney  to  ascertain  what  he  ought  to  do,  and  the  same 
day  he  went  to  consult  his  attorney  upon  that  point,  and,  while  on  his 
way,  a  writ  in  favor  of  the  plaintiff  declaring  in  trover  for  the  horses 
was  served  upon  him.  While  he  was  absent  upon  this  mission,  the 
horses  were  stolen  out  of  the  pasture,  and  never  heard  of  afterward. 
Upon  the  trial,  Peck,  J.,  held,  and  charged  the  jury  that,  if  the  defend- 
ant entertained  a  honafide  doubt  as  to  the  plaintiff's  title  to  the  horses, 
he  was  entitled  to  a  reasonable  time  to  determine  what  he  should  do, 
and  that  if  he  was  guilty  of  no  unreasonable  delay  in  the  matter,  and 
the  horses  were  taken  out  of  his  possession  without  his  connivance  or 
consent  before  such  reasonable  time  had  elapsed,  he  could  not  be  held 
chargeable  for  their  conversion  by  his  refusal  to  deliver  under  the 
demand  made,  and  this  seems  to  be  the  rule  generally  held.  Pillott  v. 
Wilkinson,  3  H.  &  C.  345 ;  Carroll  v.  Mix,  51  Barb.  212 ;  Wilson  v. 
Cook,  3  E.  D.  Smith,  252;  Ingalls  v.  Bulkley,  15  111.  224;  Ogle  v. 
Atkinson,  5  Taunt.  759 ;  /Spenoe  v.  Mitchell,  9  Ala.  Y44. 

A  demand  of  payment  for  the  goods  is  held  to  be  equivalent  to  a 
demand  for  the  goods  themselves ;  if  payment  is  refused,  and  a  refusal 
of  payment  is  put  upon  the  ground  that  nothing  is  due,  it  is  equivalent 
to  a  refusal  to  deliver  the  goods.  LaPlace  v.  Aupoix,  1  Johns.  Cas.  406. 

A  demand  made  upon  a  servant  or  an  agent,  who  is  charged  with 
the  custody  of  the  property,  and  of  delivering  property  for  the  master, 
is  sufficient,  as  a  demand  made  upon  a  baggage-master  for  baggage 
belonging  to  a  passenger  {Cass  v.  N'.  Y.,  etc..  Cent.  R.  R.  Co.,  1  E.  I). 
Smith,  522) ;  or  upon  a  painter's  servant  for  a  carriage  left  with  the 
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master  to  be  painted  {Buxton  v.  Baugham,  6  0.  &  P.  G74) ;  or  upon 
a  pawnbroker's  clerk  for  property  pawned  with  his  master  {Jones  v. 
Hart,  2  Salk.  Ml) ;  or  a  ship-master  having  the  custody  of  goods 
transported  on  tlie  ship.  Schuster  v.  McKellar,  7  El.  &  Bl.  704.  But 
in  the  case  of  a  mere  servant  who  has  no  general  or  special  authority 
in  reference  to  the  goods,  and  who  has  not  been  instructed  in 
reference  to  the  matter  by  his  master,  a  refusal  by  him  to  deliver  on 
demand  would  not  be  a  refusal  by  the  master,  and  such  a  demand 
would  have  no  validity,  as  in  all  cases  where  the  demand  is  made  upon 
an  agent  the  burden  is  on  the  plaintiff  to  establish  his  authority  to  act 
in  that  respect  for  the  master  or  principal.  Gray  v.  Gillian,  15  111. 
453.  Where  two  persons  are  in  the  joint  possession  of  property,  as 
where  it  is  in  the  possession  of  a  firm,  or  in  the  joint  possession  of  the 
tortfeasors,  a  demand  upon  one  is  equivalent  to  a  demand  upon  all, 
but  if  they  are  not  partners  or  in  the  joint  possession  of  the  property, 
a  demand  should  be  made  upon  each  {Ball  v.  Larkin,  3  E.  D.  Smith 
[N.  Y.],  555)  ;  but  where  a  partnership  is  dissolved,  a  demand  must  be 
made  of  all  the  partners.  Sturges  v.  Keith,  51  111.  451.  A  demand 
made  by  one  of  two  joint  owners  is  sufficient,  but  if  the  property 
demanded  was  received  from  A  by  B,  and  by  B  deposited  with  0, 
to  be  held  for  the  joint  account  of  both,  they,  however,  not  being 
joint  owners,  both  should  make  demand.  2fay  v.  Harvy,  13  East,  197 ; 
Nathan  v.  BucHand,  2  Moore,  153. 

A  qualified  demand,  as  "  I  shall  have  to  take  the  property  from  you 
if  I  cannot  get  my  money  any  other  way,"  is  not  a  sufficient  demand 
to  support  an  action  where  a  demand  is  necessary  {Monnot  v.  Ihert,  33 
Barb.  24) ;  nor  if  it  was  coupled  with  a  condition  as,  that  the  goods 
shall  be  delivered  in  as  good  a  condition  as  when  received  {Rushworth 
V.  Taylor,  3  Q.  B.  699,  700)  ;  nor  if  it  was  left  subject  to  the  perform- 
ance of  some  act  by  the  plaintiff,  as  where  the  plaintiff  promised  to 
furnish  an  inventory  of  the  property.  Breese  v.  Bange,  2  E.  D.  Smith 
(K.  Y.),  474. 

§  4.  What  is  not  a  sufficient  demand.  As  to  when  a  demand  is 
insufficient,  see  §  3,  aiite,  pp.  207,  208. 

§  5.  Effect  of  a  demand.  A  demand  and  refusal  to  deliver  is  not  a 
conversion,  nor  evidence  of  one,  when  the  party  upon  whom  it  is  made 
did  not  at  that  time  have  the  property  in  his  possession  or  under  his 
control.  Tinier  v.  Morrill,  39  Yt.  477;  Hunt  v.  Kane,  40  Barb. 
638.  It  is  only  evidence  of  conversion  where  it  was  within  the  power 
of  the  defendant  to  deliver  it.  Tinlcer  v.  Morrill,  39  Yt.  417,  480.  In 
the  latter  case  it  is  plenary  evidence  of  conversion.  B^ish  v.  Cloyes,  8 
Yt.  30 ;  G7'agg  v.  Hull,  41  id.  222,  417.     It  is  not  even  evidence  of  a 
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conversion,  unless  the  jm-j  are  satisfied  of  the  plaintiffs  title  and  of  the 
defendant's  possession  {Beckman  v.  McKay ^  Itt  Cal.  250 ;  Yale  v. 
Saunders,  16  A^t.  243  ;  Davis  v.  Bufftim,  51  Me.  160) ;  or  of  his  power 
to  give  it  up.  Johnson  v.  Couillard,  4  Allen,  4'46  ;  Fillmore  v.  Ilubhard, 
31  How.  424.  Even  though  property  is  at  a  distance  from  the  place  where 
the  demand  is  made,  it  is  evidence  of  a  conversion  if  the  defendant 
absolutel}^  refuses  to  give  it  up  [Clark  v.  Hale,  34  Conn.  398;  Gott- 
lieb V.  Dru77imo7id,  3  Col.  374) ;  but  if  the  goods  are  not  present  at 
the  place  of  demand,  although  in  the  defendant's  possession,  if  he  does 
not  refuse,  but  merely  neglects  to  give  them  up,  he  cannot  be  made 
chargeable  for  their  conversion.  Boimnaii  v.  Eaton,  24  Barb.  528  ; 
Whitmey  v.  Slauson,  30  id.  276.  When  the  defendant  absolutely 
refuses  to  give  ud  property  demanded,  it  is  full  evidence  of  a  conver- 
sion, unless  rebutted  or  explained.  Dietus  v.  Fuss,  8  Md.  148  ;  Magee 
V.  Scott,  9  Cush.  148.  A  demand  is  not  a  waiver  of  any  previous  con- 
version. Manwell  v.  Briggs,  17  Yt.  176 ;  CoUh  v.  Wallace,  5  Coldw. 
(Tenn.)  539. 

§  6.  When  a  refusal  is  a  conversion.  When  a  person  having  pos- 
session of  property  absolutely  refuses  to  deliver  it  up,  on  demand, 
he  thereby  becomes  guilty  of  a  conversion  {Lockwood  v.  Bull,  1 
Cow.  322  ;  Pullen  v.  Bell,  40  Me.  314  ;  Davis  v.  Taylor,  41  111. 
405 ;  Hinckley  v.  Baxter,  13  Allen,  139  ;  Thompson  v.  Bose,  16 
Conn.  71) ;  unless  the  contrary  be  shown.  Isaac  v.  Clark,  2 
Bulstr.  314 ;  Watt  v.  Potter,  2  Mas.  (C.  C.)  77,  81.  An  unquahfied 
refusal  is  generally  regarded  as  conclusive  evidence  of  a  conver- 
sion, but  the  presumption  arising  therefrom  may  be  overcome  by 
proof  that  the  refusal  was  qualified,  and  that  the  qualification  was  a 
reasonable  one,  and  in  that  event,  it  will  not  be  evidence  of  a  conver- 
sion. Thus,  in  the  language  of  Coke,  J.,  in  Isaac  v.  Clark,  2  Bulstr. 
314,  "  if  A,  into  whose  possession  goods  happen  to  come,  being 
ignorant  that  B  is  the  true  owner,  refuses  to  deliver  them  to  B  until  he 
proves  that  he  is  the  real  owner,  such  qualified  refusal  is  not  evidence 
of  a  coiiversion.''^  For  instances  in  which  qualified  refusals  have  been 
held  not  to  amount  to  a  conversion,  see  Alexander  v.  Southey,  5  B. 
&  Aid.  247 ;  Mires  v.  Solday,  2  Mod.  242  ;  Carroll  v.  Mix,  51 
Barb.  212  ;  Bohinson  v.  Burleigh,  5  N.  H.  225  ;  Ingalls  v.  Bulkley, 
15  111.  224;  Griffin  v.  Alsop,  4  Cal.  406;  Dowd  v.  Wadsworth,  2 
Dev.  (^.  C.)  130  ;  Delano  v.  Ciirtis,  7  Allen,  470.  But  if  the  re- 
fusal is  absolute,  and  no  reason  is  given  therefor,  it  is  per  se  evidence 
of  a  conversion.  West  v.  Tupper,  1  Bailey  (S.  C),  193  ;  Nelson  v. 
King,  25  Tex.  655  ;  Judah  v.  Kemp,  2  Johns.  Cas.  411 ;  C Donaghue 
V.  Corly,  22  Mo.  394 ;   Davis  v.   Taylor,  41  111.  405  ;    Hinckley  v. 
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Baxtevy  13  Allen,  139  ;  Overstreet  v.  Nunn^  36  Ala.  649  ;  Spence  v. 
Mitchell,  9  id.  744 ;  Stearns  v.  Houghton,  38  Yt.  583  ;  Morris  v. 
Thomson,  1  Rich.  (S.  C.)  65 ;  Chamlerlin  v.  ,5'Aat«,  18  Pick.  278  ; 
Sargent  v.  6^?:Z(?,  8  ^^.  II.  325  ;  Miller  v.  (9wy6,  18  Md.  242  ;  Boothe 
V.  Estes,  16  Ark.  104  ;  Irish  v.  CToye^,  8  Yt.  28,  33  ;  Chase  v.  BlaisdeU, 

4  Minn.  90 ;  Ferguson  v.  Clifford,  37  E".  H.  86.  And  one  cannot  abso- 
lutely refuse  to  deliver,  and  then  upon  the  trial  show  matters  in  justi- 
fication, short  of  a  right  in  himself.  Spence  v.  Mitchell,  9  Ala.  744 ; 
IngallsY.  BulUey,  15  111.  224  ;  O'Donaghue  v.  O'Connell,  22  Mo.  394; 
In  order  to  amount  to  an  absolute  refusal  it  is  not  necessary  that  the 
defendant  should  say  that  he  will  not  deliver  the  property ;  it  is  enough 
if  he  says  or  does  that  which  is  equivalent  thereto.  Thus  where  a 
person  who  had  purchased  goods  of  one  who  had  no  right  to  sell 
them,  upon  a  demand  by  the  owner,  said  he  should  not  deliver 
them  up  at  present,  having  bought  them  of  the  vendor  suppos- 
ing them  to  be  his ;  and  aftei-ward  held  the  goods  for  seven  days 
and  did  not  deliver  them,  it  was  held  that  his  refusal  in  connection 
with  his  neglect  to  deliver  within  a  reasonable  time,  was  sufficient 
evidence  of  a  conversion.  Sargent  v.  Gile,  8  N.  H.  325.  If  the 
defendant  imposes  a  condition  as,  that  he  will  not  deliver,  unless  the 
plaintiff  will  do  certain  things  that  he  has  no  right  to  require,  as,  that 
he  will  not  dehver  without  the  plaintiif  brings  an  order  from  a  cer- 
tain person  [Dames  v.  Vernon,  6  Q.  B.  443,  450  ;  Alexaiuler  v.  Southey, 

5  B.  &  Aid.  247),  or  until  certain  charges  due  from  certain  persons  are 
paid  (Id.),  or,  unless  a  receipt  in  full  is  given  {Barnett  v.  Crystal 
Pal.  Co.,  2  F.  &  F.  443) ;  or  that  he  shall  do  nothing  but  what  the 
law  requires  {Dawies  v.  Nicholas,  7  C.  &  P.  339),  or  that  he  will  de- 
liver if  the  defendant  gives  an  inventory  and  receipt.  Cohhett  v. 
Clutton,  2  C.  &  P.  471.  In  all  these  cases,  the  imposition  of  a  condition 
was  held  equivalent  to  a  refusal,  and  sufficient  to  amount  to  a  conver- 
sion. But  if,  after  refusal,  and  before  action  brought,  the  defendant 
repents,  and  delivers  the  property,  the  demand  and  refusal  are  not 
evidence  of  a  conversion  {Ilayward  v.  Seaward,  1  M.  &  S.  C.  459), 
or  even  if  he  signifies  to  the  plaintiff  his  willingness  to  deliver  the  prop- 
erty claimed.  Powers  v.  Bassford,  19  How.  (IST.  Y.)  309  ;  Wells  v. 
Kelsey,  15  Abb.  53. 

§  7.  When  a  refusal  is  not  eyidence  of  a  conversion.  When  a 
refusal  to  deliver  may  be  considered  only  as  the  result  of  a  reasonable 
hesitation  in  a  doubtful  matter,  it  is  not  sufficient  evidence  to  establish 
a  conversion  {Pobinson  v.  Burleigh,  5  1^.  H.  225 ;  Carroll  v.  Mix,  51 
Barb.  212;  Spence  v.  Mitchell,  9  Ala.  744;  Alexander  v.  Southey,  5 
B.  &  Aid.  247;  Isaac  v.  Clarh,  2  Bulstr.   312),  and  the  same  is  true 
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when  tlie  refusal  is  qualified,  and  the  quahfication  is  reasonable.  Id. 
Green  v.  Dumi,  3  Camp.  215;  SolomonY.  Dawes,  1  Esp.  83.  Thus,  where 
a  deed  waa  demanded  of  the  defendant  who  said  he  would  not  deliver  it 
up,  but  that  it  was  in  the  hands  of  his  attorney  who  had  a  hen  upon  it 
for  a  small  sum  of  money  due  him,  the  court  held  that  this  did  not 
furnish  evidence  of  a  conversion  because,  from  the  very  terms  of  the 
refusal,  it  appeared  that  the  defendant  did  not  have  the  power  to 
deliver  the  deed.  Smith  v.  Young,  1  Camp.  439.  In  this  case  Lord 
Ellenborough  said,  "  The  defendant  would  have  been  guilty  of  a  con- 
version if  it  had  been  in  his  power.  There  must  be  an  actual  tort. 
To  make  a  demand  and  reftisal  sufficient  evidence  of  a  conversion, 
the  partij,  %ohen  he  refuses,  must  have  had  it  in  his  power  to  deliver 
up,  or  detain  the  article  demanded.^''  Therefore,  if  he  did  not,  at  the 
time  of  demand,  have  the  possession  or  control  of  the  property,  his 
refusal  is  not  evidence  of  a  conversion.  Tinker  v.  Morrill,  39  Vt. 
477 ;  Beckmam,  v.  McKay,  14  Cal.  250.  Nor  is  it  evidence  of  a  con- 
version, when  it  is  evident  that  he  has  been  guilty  of  none,  as,  where 
trees  are  cut  down  and  left  lying  on  the  plaintiff's  land  {Mires  v.  Sole- 
hay,  2  Mod.  242 ;  Wilhraham  v.  Snow,  2  Saund.  47 ;  BuUer's  K.  P. 
44),  and,  unless  the  jury  find  a  conversion,  the  court  will  not  intend 
one.  Rex  v.  Haughton,  1  Str.  83,  85.  So  if  an  involuntary  bailee  of 
goods,  when  they  are  demanded  of  him,  says  he  will  have  nothing  to 
do  with  them,  and  he  interposes  no  obstacles  to  the  owner  taking  them, 
his  declaration  will  not  amount  to  a  conversion.  Hawkes  v.  Dunn,  1  Cr. 
&  J.  519,  527.  So,  where  goods  are  left  by  some  person  unknown, 
upon  the  defendant's  premises,  and  upon  demand  made,  he  refuses  to 
give  them  up  without  proof  of  the  demandant's  ownership,  and  he  does 
not  intermeddle  with  the  property,  he  cannot  upon  such  refusal  be  held 
guilty  of  a  conversion  {Green  v.  Dunn,  3  Camp.  215,^.),  and  the  same 
is  the  rule  when  a  demand  is  made  upon  the  finder  of  goods  {Isaack 
V.  Clarke,  1  Roll.  130),  and,  generally,  if  a  pei'son  merely  has  property 
in  his  possession,  but  has  never  claimed  title  thereto  or  converted  it, 
or  asserted  any  claim  therein  inconsistent  with  the  rights  of  the  owner, 
but  upon  demand  being  made  by  one  as  to  whose  claim  he  knows 
nothing,  merely  hesitates,  regarding  the  title  as  doubtful,  he  cannot 
for  that  be  held  chargeable  with  the  conversion  of  the  property.  Yale 
V.  Saunders,  16  Yt.  243  ;  Rohinson  v.  Burleigh,  5  IS".  H.  225  ;  Beck- 
ley  V.  Howard,  2  Brev.  94.  Thus,  where  demand  was  made  by  a 
stranger  upon  a  servant  to  deliver  up  goods  he  has  received  from  his 
master,  and  he  refused  to  deliver  them  without  previous  application 
to  his  master,  the  court  held  that  this  qualified  refusal  was  reasonable 
and  proper.     Alexander  v.  Southey,  5  B.  &  Aid.  247.     But  if,  after 


214  TEOVER. 

having  had  an  opportunity  to  receive  the  master's  instructions,  he  still 
refuses,  relying  on  the  master's  rights,  he  is  guilty  of  a  conversion  if 
the  master's  rights  fail.  Lee  v.  Rohinson,  37  Eng.  L.  &  Eq.  406. 
And  to  the  same  effect  see  Sheridan  v.  New  Quay  Co.,  4:  C.  B.  (N.  S.) 
618 ;  Zee  v.  Bayes,  18  C.  B.  509;  jPillot  v.  Wilkinson,  3  H.  &  C.  345; 
Solomons  v.  Dawes,  1  Esp.  83 ;  Woodley  v.  Coventry,  2  H.  &  C.  164. 
So,  when  the  demand  is  made  by  an  agent,  a  refusal  to  deliver  until  his 
authority  is  established  ( Watt  v.  Potter,  2  Mas.  [C.  C]  77),  or,  if  the 
refusal  is  upon  the  ground  that  the  property  is  held  by  agreement  as 
collateral  security  {Mcintosh  v.  Summers,  1  Cranch's  C.  C.  41),  or 
that  he  is  merely  an  agent  for  another  {Carey  v.  Bright,  58  Penn.  St. 
70),  or  that  he  has  been  summoned  as  trustee  on  account  of  the  goods 
{Fletcher  v.  Fletcher,  7  IST.  H.  452),  or  that  he  holds  them  as  an  officer 
of  the  customs  for  a  breach  of  revenue  laws  {Barnes  v.  Taylor,  29  Me. 
514),  or  that  he  does  not  know  that  the  demandant  has  a  right  to  the 
property,  he  having  received  it  from  another  {Carroll  v.  Mix,  51  Barb. 
212 ;  Zachary  v.  Pace,  9  Ark.  212),  does  not  amount  to  a  conversion. 
Nor  does  a  mere  refusal  to  deliver  the  property  at  the  demandant's 
house  or  place  of  business  amount  to  a  conversion,  even  though  it  is 
his  duty  to  deliver  it  there,  if  he  makes  no  claim  to  the  goods  for  him- 
self. Farrar  v.  Rollins,  37  Yt.  295.  Thus,  it  will  be  seen  that  a  refusal 
to  deliver,  in  order  to  be  evidence  of  a  conversion,  must  be  unquali- 
fied and  absolute,  or  of  such  a  character  that  it  is  so  in  effect,  or  that 
the  qualification  must  be  unreasonable,  and  such  as  the  defendant  had 
no  right  to  make.  Zachary  v.  Pace,  9  Ark.  212  ;  Fletcher  v.  Fletcher, 
7  K.  H.  452 ;  Carey  v.  Bright,  58  Penn.  St.  70 ;  Dent  v.  Chiles,  5  S. 

6  P.  (Ala.)  383. 

AETICLE  IV. 

OF    THE    KEMEDY     BY     ACTION. 

Section  1.  In  general,  Erom  what  has  been  stated  in  the  pre- 
ceding sections,  it  will  be  seen  that,  whenever  there  is  a  wrongful  tak- 
ing and  detention  of  property,  the  owner  may  sue  either  in  trespass  or 
trover  therefor,  but  that  when  the  defendant  came  lawfully  into  posses- 
sion and  is  only  guilty  of  a  wrongful  detention,  trover  is  the  only 
remedy,  and  that  trespass  will  not  lie.  See  ante,  p.  128,  Art.  1,  §  1.  When 
the  wrong-doer  has  sold  the  property,  the  owner  may  also  waive  the  tort, 
and  sue  for  money  had  and  received,  the  law  under  such  circumstances 
from  the  sale  implying  a  promise  to  pay  therefor  {Cushman  v.  Jeioell, 

7  Hun   [N.  Y.],  525;   Tyson  v.  BaTcer,  7  Lans.  51 1);  and  if  he  has 
appropriated  the  property  to  his  own  use,  he  may  sue  for  goods  sold 
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and  delivered  {Lythgoe  v.  Verno7i,  T  H.  &  jM.  180 ;  Brewer  v.  Spar- 
row, 7  B.  &  C.  310 ;  Hawk  v.  Thmm,  51  Barb.  164 ;  Cooj>er  v.  Shep- 
herd, 3  C.  B.  266 ;  Foreman  v.  Neilson,  2  Rich.  Eq.  [S.  C]  287 ;  6^055 
V.  Mather,  2  Lans.  [N.  Y.]  'i^^ '^Wellington  v.  i>rew;,  16  Me.  51;  Gil- 
mer V.  Ware,  19  Ala.  252 ;  Firemen's,  etc.,  Ins.  Co.  v.  Cochran,  27 
Ala.  228);  but,  generally,  trover,  or  in  those  States  where  trover  does 
not  exist  as  a  distinctive  form  of  action,  an  action  for  the  conversion  of 
the  goods  will  be  found  the  preferable  remedy. 

§  2.  Who  may  sue.  An  action  of  trover  should  always  be  brought 
in  the  names  of  those  who  are  entitled  to  its  immediate  possession, 
whether  such  person  be  the  general  owner  or  a  person  having  a  special 
property  or  interest  therein  (Beaty  v.  Gihhon,  16  East,  116),  as  by  a 
lessee  of  the  property  {Gordon  v.  Harper,  7  T.  R.  13;  Billings  \. 
Tucker,  6  Gray,  368;  Harvey  v.  Epes,  12  Graft.  153);  a  trustee  ap- 
pointed under  an  order  of  the  court,  or  by  contract,  deed,  will  or  other- 
wise {Thompson  v.  Ford,  7  Ired.  418),  or  an  assignee  of  the  owner 
{Fi/nal  v.  Backus,  18  Mich.  218 ;  Southworth  v.  Sehring,  2  Hill  [S. 
C],  587),  or  of  a  bankrupt  or  insolvent  debtor  {McLeish  v.  Tylee,  4 
Strobli.  [S.  C]  287);  a  mortgagee,  after  condition  broken  {Robinson  v. 
Kruse,  29  Ark.  575),  or  a  mortgagor  in  possession  {Parkhurst  v. 
Jacoljs,  17  Mich.  302  ;  Middlesworth  v.  Robinson,  Wright  [Ohio],  552)  ; 
an  executor  or  administrator  {Kirby  v.  Quinn,  1  Rice  [S.  C],  264; 
Weiser  v.  Zeisinger,  2  Yeates  [Penn.],  537) ;  an  agent  {Burnett  v. 
Roberts,  4  Dev.  [N.  C]  81)  ;  beneficiaries  entitled  to  the  possession 
of  trust  property  {Howard  v.  Snelling,  28  Ga.  469) ;  a  mortgagee  in 
possession  {Snyder  v.  Hitt,  2  Dana,  204  ;  Cotton  v.  Marsh,  3  Wis.  221) ; 
a  finder  of  property  {Bridges  v.  Hawkesworth,  7  Eng.  L.  &  Eq.  424 ; 
Mathews  v.  Harsell,  1  E.  D.  Smith  [N.  Y.],  393  ;  Clark  v.  Maloney, 
3  Harr.  [Del.]  Qd>',  McAvoy  v.  Medina,  11  Allen,  548);  a  hirer  of 
property  {Branch  v.  Morrison,  6  Jones,  16) ;  an  officer  who  has  at- 
tached property  by  taking  it  into  his  possession,  actual  or  constructive 
{Holt  V.  Burbank,  47  N.  H.  164 ;  Lockwood  v.  Bull,  1  Cow.  322 ; 
Brownell  v.  Manchester,  1  Pick.  232) ;  though  it  has  been  held  that 
neither  his  keeper  nor  a  receiptor  can  maintain  it  {Ludden  v,  Leavitt,  9 
Mass.  104 ;  Corn.  v.  Morse,  14  id.  217) ;  but  as  to  a  receiptor  the  rule 
is  otherwise  if  he  retains  the  possession  of  the  property.  Waterman  v. 
Robinson,  5  Mass.  303 ;  Poole  v.  Symonds,  1  N.  H.  289. 

A  purchaser  of  property  who  has  comphed  with  the  conditions  of 
the  purchase  {Chinery  v.  Yiall,  5  H.  &  N.  288),  or  to  whom  it  has 
been  delivered,  or  which  at  the  time  of  sale  was  in  the  hands  of  a 
third  person  {McGinn  v.  Worden,  3  E.  D.  Smith,  355);  the  owner  of  a 
non-negotiable  note  {Donnell  v.  Thompson,  13  Ala.  440) ;  an  heir  en- 
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titled  to  the  property  of  a  deceased  parent  when  no  administrator  has 
been  appointed  {Hyde  v.  Stone,  7  Wend,  354) ;  or  a  widow  who  has  for 
several  years  been  in  possession  of  the  estate  of  her  deceased  husband 
when  adininstration  has  not  been  taken  out  upon  it  {Brown  v.  Beason,  24 
Ala.  466) ;  a  bailee  or  consignee  of  goods  {Everett  v.  Saltus,  15  Wend. 
474;  Smith  r.  James,  7  Cow.  328  ;  Thorp  v.  Burling,  11  Johns.  285) ; 
whether  with  or  without  hire  {Faulkner  v.  Brown,  13  Wend.  63) ;  an 
assignee  of  a  bond  {Clowes  v.  Hawley,  12  Johns.  484);  a  receiver  duly 
appointed  by  the  court  (  Wilson  v.  Allen,  6  Barb.  542  ;  Gillet  v.  Fair- 
child,  4  Denio,  80) ;  by  an  administrator,  for  a  conversion  in  the  life- 
time of  his  intestate  {Towle  v.  Lovet,  6  Mass.  394  ;  Parrott  v.  Duhiy- 
non,  T.  U.  P.  Charlt.  261 ;  Kirhy  v.  Clark,  1  Root,  389) ;  by  a  donee 
{Bourne  v.  Foshrooke,  18  C.  B.  [K.  S.]  515  ;  Marsh  v.  Fuller,  18  N. 
H.  360)  ;  and  generally  any  person  who  is  entitled  to  the  immediate 
'possession  of  property,  against  the  person  holding  possession  thereof. 
It  is  said  in  some  of  the  cases,  and  laid  down  as  a  rule  in  some  of  the 
text-books,  that  a  person  must  have  a  general  or  a  special  property  in 
the  property  sought  to  be  recovered  for,  but  this  can  hardly  be  admit- 
ted. It  is  true  that  a  general  or  a  special  owner  may  maintain  the  action 
when  they  are  entitled  to  the  possession  of  the  property  instanter,  but 
it  is  also  true  that  a  person  having  wo  property  interest  therein  may  in 
certain  cases  maintain  the  action  also.  Mere  naked  possession,  as 
against  one  holding  no  better  title,  is  sufficient,  if  the  property  is 
wrongfully  taken  out  of  his  possession  {Cook  v.  Patterson,  35  Ala.  102  ; 
Knapp  V.  Winchester,  11  Yt.  351 ;  Carter  v.  Bennett,  4  Fla.  283  ; 
Coffi^n  V.  Anderson,  4  Blackf.  395)  ;  and  even  a  person  who  has  ac- 
quired possession  of  goods  by  a  trespass  may  maintain  tlie  action  against 
one  who  takes  them  from  his  possession  without  a  better  right.  Knapp 
V.  Winchester,  11  Yt.  351 ;  Cook  v.  Patterson,  35  Ala.  102.  The 
question  as  to  general  or  special  property  becomes  important  only 
where  the  goods  were  not  wrongfully  taken  from  the  plaintiff's  posses- 
sion. Where  the  general  owner  has  leased  his  property  for  a  term,  or 
for  a  specific  purpose,  he  has  parted  with  his  right  of  possession  for 
that  period,  and  unless  the  lessee  has  forfeited  his  right  to  possession, 
the  oivner  cannot  maintain  trover  against  a  wrong-doer  who  takes 
them  from  the  lessee,  but  the  action  must  be  in  the  name  of  the  lessee, 
because  the  right  of  possession  is  in  him  {Gordon  v.  Harper,  7  T.  R. 
9,  13  ;  Billings  v.  Tucker,  6  Gray,  368 ;  Bradley  v.  Copley,  1  C.  B. 
698),  and  the  lessee  can  maintain  an  action  against  the  owner,  if  he 
wrongfully  interferes  with  his  possession  of  the  property.  Hickok  v. 
Buck,  22  Yt.  149.  Timber  growing  on  land  that  has  been  leased  to  a 
tenant  belongs  to  the  landlord  and  he  may  maintain  trespass  against  a 
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stranger  who  cuts  it,  because  it  is  an  injury  to  the  reversion  ;  but,  for  its 
conversion,  the  tenant  must  sue.  Berry  v.  Heard,  Cro.  Car.  242.  So  it 
has  been  held  that  property  given  to  a  minor,  as  watches,  books,  etc., 
by  a  2:)arent,  and  in  the  minor's  possession,  if  wrongfully  converted, 
must  be  sued  for  in  the  narne  of  the  minor..  Hunter  v.  Westbrook,  2  C. 
<fe  P.  578.  Thus  it  will  be  seen  that  the  real  and  decisive  test  as  to  who 
should,  or  can  sue  in  trover,  is  the  right  to  the  possession  of  the  prop- 
erty at  the  time  when  the  action  is  brought,  and  tliat  neither  a  general 
or  a  special  owner  can  maintain  the  action  unless  they  also  show  that  they 
are  entitled  to  the  possession  of  the  property.  Grady  v.  Newhy,  6  Blackf . 
442  ;  Caldwell  v.  Cowan,  9  Yerg.  (Tenn.)  262 ;  Burton  v.  TanneMll,  6 
Blackf.  470 ;  Fairhank  v.  Phelps,  22  Pick.  .535 ;  Andrews  v.  Shaw, 
4Dev.  (KG.)  70;  Gage  \.  Allison,  1  Brev.  (S.  C.)  495.  Where 
several  persons  are  joint  owners  of  a  chattel,  or  have  a  joint  right  of 
possession,  they  must  all  be  joined  as  plaintiffs  for  its  conversion,  but, 
if  the  defendant  does  not  plead  the  non-joinder  in  abatement,  one  joint 
owner  may  recover  to  the  extent  of  his  interest.  Barnardiston  v. 
Chapman,  cited  6  T.  R.  770 ;  Addison  v.  Overend,  id.  770 ;  Dock- 
wray  v.  Dickenson,  Skinner,  640. 

§  3.  Who  cannot  maintain  the  action.  From  what  has  been  stated 
in  the  preceding  section  it  will  be  seen  that  no  person  can  maintain  an 
action  of  trover  who  is  not,  at  the  time  when  the  action  is  brought, 
entitled  to  the  possession  of  the  property  sought  to  be  recovered  for. 
Under  this  rule  it  has  been  held  that  an  officer  who  attempts  to  attach 
property,  but  does  not  acquire  either  the  actual  or  the  constructive  posses- 
sion thereof,  cannot  maintain  an  action  for  its  conversion  {Dubois  v. 
Harcourt,  20  Wend.  41)  ;  nor  can  a  lessor  who  has  temporarily  parted 
with  his  possession  of  property  for  a  time,  or  for  a  specific  purpose,  un- 
less the  term  has  expired,  or  the  purpose  has  been  consummated,  or  the 
lessee  has  forfeited  his  right  thereto  by  a  misuse  of  the  property,  or 
an  abuse  of  his  possession  {Gordon  v.  Harper,  7  T.  E..  9,  13 ;  Bradley 
V.  CopUy,  1  C.  B.  698) ;  nor  when  the  property  is  in  the  hands  of  a 
bailee  who  has  a  valid  lien  thereon  for  freight,  repairs  or  other  charges, 
nor  does  the  action  lie  in  favor  of  a  mortgagee  who  has  assigned  the 
mortgage  to  a  third  person  {Ilorne  v.  Briggs,  98  Mass.  510)  ;  nor 
can  a  person  maintain  the  action  in  a  representative  capacity,  as  admin- 
istrator when  the  right  of  possession  exists  in  himself  as  an  individual. 
Hoover  v.  Wells,  39  Miss.  445.  It  has  been  held  in  Missouri,  that 
one  trespasser  or  wrong-doer  cannot  maintain  trover  against  another 
wrong-doer  Avho  takes  the  property  out  of  his  possession.  Turley  v. 
Tuclcer,  6  Mo.  583.  But  it  is  not  believed  that  this  doctrine  is  con- 
sistent with  principle  or  authority,  because,  as  previously  stated,  the 
YoL.  YI.— 28 
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gist  of  the  riglit  to  sue  is  not  clependent  upon  tlie  riglit  of  property 
in  the  thing  converted,  but  the  right  of  possession  at  the  time  of  con- 
version, and  a  trespasser  may  hold  property  in  his  possession  against 
any  person  who  has  not  a  better  right,  and  a  defendant  can  only 
justify  upon  the  ground  of  a  better  title  or  right  than  the  plaintiif  luid, 
and  it  has  been  held  in  Vermont,  in  Knapp  v.  Winchester^  11  Vt. 
351 ;  and  in  Connecticut,  in  Ilaslem  v.  Lockwood^  37  Conn.  500 ;  9 
Am.  Rep.  350 ;  and  in  Alabama,  in  Cooh  v.  Patterson,  35  Ala,  102, 
that  mere  naked  possession,  however  acquired,  is  g(»(»d  as  against  a 
person  having  no  right  to  the  possession.  Trover  does  not  lie  in  favor  of 
one  joint  tenant  or  tenant  in  common  for  a  simple  withholding  of  pos- 
session from  a  co-tenant.  Lucas  v.  Wasso7\,  3  Dev.  (N.  C.)  398 ; 
Cowan  V.  Buyers,  Cooke  (Tenn.),  53  ;  Campbell  v.  Campbell,  2  Murph. 
65.  For  instances  in  which  an  action  does  lie  in  favor  of  one  co-tenant, 
see  §  4,  Art.  2,  ante,  p.  18G.  A  forwarder  of  goods  wlio  delivers  them 
to  a  carrier  under  a  contract  with  the  owner  to  forward  them,  cannot 
maintain  trover  for  their  conversion.  His  title  and  riglit  of  ]>ossession 
are  lost,  when  lie  delivers  them  to  the  carrier,  who  stands  as  the  agent  of 
the  consignee.  Green  v.  Clarice,  12  N".  Y.  (2  Kern.)  343.  A  person 
who  has  merely  an  equitable  title  to  property  cannot  maintain  trover 
therefor.  Thus  it  has  been  held  that  the  equitable  owner  of  a  bond, 
but  to  Mdiom  it  had  not  been  legally  indorsed,  had  no  such  interest 
therein  as  would  enable  him  to  maintain  an  action  for  its  conversion. 
Killian  v.  Carrol,  13  Ired.  431.  An  action  does  not  lie  in  favor  of  a 
purchaser  of  goods  against  the  seller,  when  they  have  not  been  delivered 
or  paid  for  {Bloxam  v.  Sanders,  4  B.  &  C.  941 ;  Martindale  v.  Smith, 
1  Q.  B.  389)  ;  nor  even  if  they  have  been  paid  for,  if  they  are  inter- 
mingled with  other  goods  of  a  similar  kind,  and  have  not  been  separated, 
so  that  the  purchaser's  right  does  not  specifically  attach  to  any  par- 
ticular goods  {Hilly.  Robison,  3  Jones,  501;  Austen  v.  Craven,  Al 
Taunt.  G44 ;  White  v.  Wilclis,  5  id.  176)  ;  nor  if  the  article  was  not 
in  esse  at  the  time  of  pm-chase  and  payment  {Mxichlow  v.  Mangles,  1 
Taunt.  318 ;  Woods  v.  Russell,  5  B.  &  Aid.  942) ;  and  in  all  cases,  it 
may  be  said  that  no  person  except  the  legal  owner,  general  or  special, 
or  a  person  who  has  the  right  to  the  immediate  possession  of  the  prop- 
erty, can  maintain  an  action  for  the  conversion  of  goods,  and  that 
neither  a  general  or  a  special  owner  can  sustain  the  action  where  the 
right  of  possession  is  in  another,  whether  such  right  was  acquired  by 
contract  or  by  operation  of  law.  In  all  cases  where  the  right  of  prop- 
erty is  relied  upon  by  the  plaintiff,  he  must  also  establish  a  right  of 
possession  in  himself  of  the  particular  property  sought  to  be  recovered 
for.  Muchlow  V.  Mangles,  1  Taunt.  318;  Austen  v.  Cranien,  4  id.  644. 
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§  4.  Who  may  be  sued.  Every  person  who  aids  or  assists  in  the 
conversion  of  property  is  liable  for  bis  acts,  wbetber  be  acted  for  bira- 
self ,  or  for  another,  or  merely  out  of  motives  of  friendship  for  one  who 
had  the  property,  or  merely  as  the  servant  of  a  person  who  directed 
them  to  do  the  act  {Stejyhens  v.  Elioall,  4  Maule  &  S.  261 ;  Perkins 
V.  Smith,  1  Wils.  328 ;  Greenway  v.  Fisher,  1  C.  &  P.  190 ;  Nations 
V.  Hawkins,  11  Ala.  859) ;  or  even  though  be  did  the  act  by  the  direc- 
tion of  one  whose  commands  he  was  bound  to  obev,  as  a  soldier  actinsr 
under  the  commands  of  a  superior  officer,  and  although  the  property 
was  handed  over  to  the  officer  giving  the  command  and  the  soldier 
derived  no  benefit  therefrom.  Yost  v.  Stout,  4  Cold,  (Tenn.)  205 ; 
Fo7xl  V.  Surget,  18  Alb.  L.  J.  493.  When  property  is  converted  by  a 
wife,  the  husband  and  wife  may  both  be  sued,  unless  otherwise  pro- 
vided by  statute.  Davis  v.  Taylor,  41  111.  405 ;  Key  worth  v.  Hill, 
3  B.  &  Aid.  688.  So  where  property  is  converted  by  a  servant,  while 
acting  for  his  master  within  the  scope  of  his  duties,  the  master  may  be 
sued  therefor  {Dench  v.  Walker,  14  Mass.  500  ;  Jones  v.  Hart,  2  Salk. 
441) ;  and  it  is  of  no  consequence  whether  he  had  autliority  from  the 
master  to  do  the  specific  act  or  not.  Perkins  v.  Smith,  1  Wils.  328  ; 
Dench  V.  Walker,  14  Mass.  500.  When  several  have  joined  in  a  con- 
version of  property  an  action  will  lie  against  one  or  all  of  them.  The 
plaintiff  may  elect  whether  to  sue  one,  two  or  all  of  the  wrong-doers, 
and  tlie  non-joinder  of  the  others  cannot  be  plead  in  abatement. 
Pattee  v.  Gihnore,  18  X.  II.  460.  But  two  or  more  persons  cannot  be 
jointly  charged  in  trover,  unless  there  is  a  joint  conversion,  and  a  de- 
mand made  upon  one,  and  a  refusal  by  him,  does  not  establish  a  joint 
conversion.    WJiite  v.  Demur y,  2  K.  II.  546. 

§  5.  Defenses  in  general.  The  only  ground  upon  which  a  person  can 
successfully  defend  against  an  action  for  the  conversion  of  property  is,  by 
establishing  liis  own  right  of  possession  thereto,  either  by  contract  or  by 
operation  of  law  {Duncan  v.  Spear,  11  Wend.  54  ;  Barwick  v.  Wood,  3 
Jones,  306),  or  by  showing  that  the  plaintiff  is  not  entitled  to  the  posses- 
sion thereof  {Chouteau  v.  Hope,  7  Mo.  428;  Philips  v.  JIartiney,10  Gratt. 
333),  or  that  he  has  not  converted  the  property  {Fouldes  v.  Willoughhy, 
8  M.  &  W.  540 ;  Simmons  v.  Lillystone,  8  Exch.  441),  or  that  there  has 
been  a  previous  recovery  against  him  for  the  same  property  {Gates  v. 
Goreham,  5  Yt.  317  ;  Hopkinson  v.  Shelton,  37  Ala.  306)  ;  or  that  the 
plaintiff  has  ratified  the  conversion.  Hewes  v.  Parkman,  20  Pick. 
90.  The  defendant  may,  of  course,  always  show  title,  or  right  of  pos- 
session in  himself,  and  if  he  establishes  either,  it  is  a  full  defense. 
Thus,  where  a  mortgagee  of  personal  property  brought  trover  against 
the  defendant,  it  was  held  competent  for  him  to  show  in  defense  that 
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he  bought  the  property  of  the  mortgagor,  and  that  the  mortgagee 
assented  thereto.  Gage  v.  Wliittier,  17  N.  H.  312.  The  fact  that  the 
plaintiff  proposed  to  the  defendants  to  acknowledge  their  title  and  hold 
it  for  them,  unless  it  was  accepted  hy  both  parties,  and  acted  on,  is  no 
defense  to  an  action  for  the  conversion  of  the  property  (id.) ;  nor,  where 
the  defendant  wrongfully  took  the  property  in  the  first  instance,  can  he 
defend,  upon  the  ground  that  the  j)roperty  was  subsequently  taken  out 
of  his  possession  upon  an  execution  in  his  favor  against  the  plaintiff 
and  sold  thereon,  and  purchased  by  him  at  such  sale.  Otis  v.  Jones,  21 
Wend.  394.  But  he  may  defend  upon  the  ground  that  the  statute  of 
limitations  has  run  against  the  conversion,  and  that,  whether  the  plain- 
tiff knew  of  the  conversion  or  not  {Johnson  v.  White,  21  Miss.  584 ; 
Kelsey  v.  Qriswold,  6  Barb.  436  ;  Clarke  v.  Marriott,  9  Gill  [Md.], 
331)  ;  or  that  he  took  the  property  ujjon  a  valid  legal  process  against  the 
plaintiff,  the  property  being  subject  to  attachment  or  levy  (  Weinherg 
V.  Conover,  4  Wis.  803) ;  but  not  if  the  process  was  invalid.  Allen  v. 
Bridgers,  52  Barb.  604 ;  Lyon  v.  Yates,  id.  237.  So  he  may  show 
that  he  was  a  lessee  of  the  property  for  a  time  that  had  not  expired 
when  the  action  was  brought  {Ilarvey  v.  Epes,  12  Graft.  153  ;  HicTcok 
V.  Bud',  22  Yt.  149) ;  or  had  a  lien  tliereon  that  was  unsatisfied,  and 
this  will  be  a  defense  unless,  upon  demand  therefor,  he  claimed  to  hold 
the  goods  upon  a  different  ground  or  had  waived  it.  See  ante,  p.  201, 
§  17,  Art.  2. 

In  trover  for  an  alleged  conversion  of  property,  proof  that  the  de- 
fendant sold  it  under  a  power  of  attorney  from  the  plaintiff",  rebuts  the 
prima  facie  case  made  for  the  plaintiff  by  a  demand  and  refusal. 
Sturgis  y.  Keith,  57  111.  451. 

A  subsequent  ratification  of  a  conversion,  with  full  knowledge  of  all 
the  facts,  is  a  valid  defense.  Firemam^s  Ins.  Co.  v.  Cochran,  27  Ala. 
228.     And  the  ratification  may  be  either  express  or  implied.  Id. 

§  6.  Return  of  the  property.  A  defendant  in  trover  may  always 
show  in  defense  as  matter  of  mitigation  that  he  returned  or  offered  to 
return  the  property  before  suit  brought  {Wells  v.  Kelsey,  15  Abb.  Pr. 
[N.  Y.]  53 ;  38  Barb.  242 .  Powers  v.  Bassford,  19  How.  [N.  Y.] 
309) ;  or  that  he  returned  it  after  suit  brought,  and  that  it  was  accepted 
by  the  plaintiff,  and  while  such  return  will  not  excuse  his  conversion 
of  the  property,  yet  it  goes  in  mitigation  of  damages.  Yale  v. 
Saunders,  16  Yt.  243  ;  Gihhs  v.  Chase,  10  Mass.  128  ;  Sparks  v. 
Purdij,  11  Mo.  219  ;  Wheelock  v.  'Wheelwright,  5  Mass.  104.  The 
j)laintiff,  after  suit  brought,  is  not  bound  to  receive  the  property  back, 
but  if  he  does  do  so,  it  goes  in  mitigation  of  the  damages.  Yale 
V.  Saunders,  16  Yt.   243 ;  Smith  v.  Downing,  6  Ind.  374. 
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§  7.  Title  in  third  person.  According  to  the  weight  of  authorit}'- 
in  this  country,  the  defendant  in  trover  cannot  set  up  the  title  of  a  third 
person  in  defense,  unless  he  in  some  manner  connects  himself  therewith. 
Duncan  v.  Spear,  11  Wend.  51 ;  Weymouth  v.  Chicago,  etc.,  R.  M.  Co., 
17  Wis.  550 ;  BarwicJc  v.  Wood,  3  Jones  (^.  C),  306 ;  Harler  v.  Be- 
ment,  9  Gill  (Md.),  Y ;  Moore  v.  Aldrich,  25  Tex.  Supp.  276.  But  in 
some  of  the  States  it  is  held  that  proof  of  property  in  another  is  a  good 
ground  of  defense.  Smoot  v.  Cooh,  3  W.  Ya.  172 ;  Glerm  v.  Garrison, 
17  ^.  J.  Law,  1 ;  liose  v.  CoUe,  Phil.  (N.  C.)  L.  517.  But  in  any  event 
it  is  competent  for  the  defendant  to  show  that  the  plaintiff  has  no  right 
to  the  possession  of  the  goods,  if  he  establishes  any  right  in  himseK. 
Harrison  v.  Dixon,  12  M.  &  W.  112 ;  Dorrington  v.  Carter,  1  Exch. 
566  ;  Owe7i  v.  Knight,  1  Bing.  IST.  C.  54. 

§  8.  Evidence.  In  trover,  the  plaintiff,  by  proving  a  demand  and 
refusal,  is  not  precluded  from  introducing  other  evidence  establishing, 
or  tending  to  establish,  a  conversion  in  fact  {Clark  v.  Hale,  31  Conn. 
398) ;  as  that  the  defendant  had  sold  the  property  {Edwards  v.  Hoojper, 
11  M.  &  W.  363  ;  Tomkins  v.  Haile,  3  Wend.  406 ;  Kyle  v.  Gray,  11 
Ala.  233  ;  FisTc  v.  Ewen,  46  N.  H.  173) ;  or  that  he  had  applied  it  to 
his  own  use  {Dudley  v.  Sawyer,  41  i^.  H.  326)  ;  or  any  other  matter 
that  establishes  an  actual  conversion,  and,  where  the  right  of  property 
is  in  the  j)laintiff,  and  the  defendant  holds  the  property  after  action 
commenced,  very  slight  evidence  will  be  sufficient  to  establish  a  conver- 
sion. Folder  V.  Stuart,  1  McCord  (S.  C),  504.  To  establish  a  con- 
version, proof  of  a  wrongful  taking  is  sufficient,  provided  the  taking  is 
shown  to  have  been  with  the  intent  to  deprive  the  owner  of  the  benefit 
of  his  possession  of  the  property,  or  a  wrongful  assimiption  of  owner- 
ship, an  illegal  use  or  misuse  of  the  property,  or  a  wrongful  detention. 
Glase  V.  McMillion,  7  Port.  (Ala.)  279.     See  Art.  2,  aiite,  p.  163. 

If  the  plaintiff  relies  upon  his  property  in  the  goods  converted,  the 
burden  is  upon  him  to  show  property  in  himself,  and  a  right  of  posses- 
sion under  his  title,  and  if  he  depends  upon  a  possessory  right,  he  must 
establish  it  by  proof.  Yoner  v.  Neidig,  1  Yeat.  (Perm.)  19  ;  Picquet  v. 
McKay,  2  Blackf .  465 ;  Sheldon  v.  Soper,  14  Johns.  352 ;  Stone  v.  Wag- 
goner, 8  Ark.  204 ;  Yanderl)urgh  v.  Bassett,  4  Minn.  242.  He  is  also 
bound  to  prove  that  the  property  sued  for  has  some  value,  and  what 
that  value  is  {Miller  v.  Reigne,  2  HiU  [S.  C],  592) ;  also,  that  the  de- 
fendant took  or  detained  the  property  without  right,  but  he  need  not 
show  that  he  had  it  in  his  possession  when  the  action  was  brought,  but 
he  must  show  that  he  had  it  before  {Zachary  v.  Pace,  9  Ark.  212) ; 
and  if  the  defendant  purchased  it  of  one  who  was  the  apparent  owner, 
but  was  not  so  in  fact,  it  must  be  shown  that  he  assumed  dominion  over 
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the  property  after  the  lawful  owner  was  made  known  to  him.  Parker 
V.  MiddlehrooTc,  24  Conn.  207.  If  the  defendant  has  color  of  title,  the 
plaintiff  must  show  title  as  well  as  possession.  Fightmaster  v,  BeasVy^ 
7  J.  J.  Marsh.  (Ky.)  410.  If  the  plaintiff's  title  was  derived  under  an 
execution  sale,  and  the  action  is  against  one  who  lias  sold  the  same  prop 
erty  upon  an  execution  against  the  same  debtor,  the  plaintiff,  hi  order 
to  make  out  %  right  of  recovery,  must  prove  the  judgment  and  execu- 
tion under  wnich  he  purchased.  Yates  v.  /St.  Jo/in,  12  Wend.  74.  In 
order  to  recover  for  property  alleged  to  have  been  stolen  from  the 
plaintiff,  he  is  not  bound  to  prove  the  guilt  of  the  defendant  beyond  a 
reasonable  doubt,  but  tlie  question  of  his  right  to  recover  is  to  be  deter- 
mined by  the  weight  of  evidence,  as  in  other  cases.  Sinclair  v.  Jack- 
son, 47  Me.  102.  In  trover  the  plaintiff  must  prove  property  in  him- 
self, and  a  right  to  the  possession  at  the  time  of  the  conversion  by  the 
defendant,  and  the  value  of  the  property.  Danleij  v.  Rector,  10  Ark. 
211. 

§  9.  Damages.  In  trover,  the  general  rule  is  that  the  damages  should 
embrace  the  value  of  the  property  at  the  time  of  conversion,  with  the 
interest  up  to  the  time  of  judgment  {Shepard  v.  Pratt,  16  Kan.  209  ; 
Burney  v.  Pledger,  3  Rich.  [S.  C]  191 ;  Curtis  v.  Ward,  20  Conn.  204 ; 
Ryburn  v.  Pryor,  14  Ark.  505  ;  Funk  v.  Dillon,  21  Mo.  294 ;  Nesbitt 
V.  St.  Paul  Lumher  Co.,  21  Minn.  491 ;  Finch  v.  Blount,  7  C.  &  P. 
478  ;  Mercer  \.  Jones,  3  Camp.  477 ;  Ainsioorth  v.  Bowen,  9  Wis.  348  ; 
Hurd  V.  Jluhhell,  2G  Conn.  389  ;  Brown  v.  Ilaynes,  52  Me.  578  ;  Back- 
enstoss  v.  Stahler,  33  Penn.  St.  251 ;  Moore  v.  Aldrich,  25  Tex.  Supp. 
27G  ;  Park  v.  McDaniels,  37  Yt.  594  ;  Ripley  v.  Davis,  15  Mich.  75 ; 
Johnson  V.  Sumner,  1  Mete.  (Mass.)  172  ;  Selkirk  v.  Colh,  13  Gray, 
313 ;  Connor  v.  Hillier,  11  Rich.  L.  193) ;  but  the  jury  may  give  their 
value  at  a  subsequent  time  as  damages.  Greening  v.  Wilkinson,  1  C. 
&  P.  625 ;  Tatum  v.  Manning,  9  Ala.  144 ;  Jenkins  v.  McConico,  26  id. 
213  ;  Guerry  v.  Kerton,  2  Rich.  (S.  C.)  507.  But,  if  the  plaintiff  only 
has  a  life  estate,  or  other  limited  interest  in  the  property,  the  damages 
should  only  cover  the  value  of  that  interest.  Strong  v.  Strong,  6  Ala. 
345.  If  the  property  has  depreciated  in  value  between  the  time  of 
conversion  and  of  trial,  its  value  at  the  time  of  conversion  should  be 
given.  Mott  v.  Pettit,  1 IST.  J.  Law,  298.  In  an  action  to  recover  a  bond 
or  other  security,  the  damages  should  be  for  such  sum  as  can  be  recov- 
ered upon  them  {Romig  v.  Romig,  2  Rawle,  241) ;  and  if  property  of 
any  kind  is  sold  and  converted  into  money,  the  least  sum  that  can  be 
given  as  damages  is  the  sum  received,  and  this  may  be  increased  if  the 
evidence  shows  that  its  real  value  was  greater  than  the  sum  for  which 
it  was  sold.  Eivart  v.  JCer?',  2  McMull.  (S.  C.)  141.     In  an  action  against 
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a  receiptor  by  the  sheriff,  tlie  plaintiff  cannot  recover  more  than  the 
amount  for  which  it  was  i-eceipted,  even  if  its  vahie  exceeds  that  sum, 
nor  more  than  its  real  value  if  the  receipt  is  for  more.  Burh  v.  Webh^ 
32  Mich.  173.  In  trover  for  a  draft,  check,  note,  bill  of  exchange,  etc., 
'prima  facie  the  measure  of  damages  is  the  face  value,  and  it  may  be 
shown  that  its  actual  collectible  value  is  much  less,  and  in  such  case  its 
actual  collectible  value  is  the  true  measure  of  recover}"  {Cothran  v. 
Hanover  Nat.  Bank,  8  Jones  &  Sp.  []^.  Y.]  401) ;  but  in  Stephenson  y. 
Thayer,  63  Me.  143,  it  was  held  that  the  pecuniary  ability  of  the  payor 
of  a  note  cannot  be  considered  in  estimatino^  the  damages  for  the  con- 
version  of  a  note.  When  the  tort  is  waived,  and  assumpsit  is  brought, 
the  recovery  is  limited  to  the  amount  actually  received  by  the  defendant. 
Howell  V.  Graves,  27  Ark.  365.  AYhen  property  has  been  sold,  the 
smn  received  therefor  is  prima  facie  evidence  of  its  value,  but  the 
plaintiff  may  show  that  its  real  value  was  more,  but  the  defendant  will 
be  estopped  from  claiming  that  its  real  value  was  less.  JDalton  v.  Laud- 
ahn,  Ti  Mich.  529  ;  Sun  Mut.  Ins.  Co.  v.  Talmadge,  4  Daly  (N.  T.), 
540.  Special  damages  can  be  recovered,  if  declared  for  and  established, 
but  not  otherwise.  Thus,  the  plaintiff  having  hired  his  horse  to  another, 
the  defendant  took  it  wrongfully  from  the  bailee's  possession,  and  used 
it,  and  in  consequence,  the  jjlaintiff,  supposing  that  the  defendant  had 
absconded,  went  in  pursuit  of  his  property.  The  court  held  that,  if  he 
declared  for  them,  these  were  proper  items  of  damage  {Bennett  v. 
Lockwood,  20  Wend.  223  ;  Miller  v.  Garling,  12  How.  [N.  Y.]  203) ; 
but  the  expenses  of  an  unsuccessful  lawsu  it  are  not  recoverable  as  spe- 
cial damages.  Wilson  v.  Mathews,  24  Barb.  295.  In  an  action  by  a 
bailee  or  special  property  man  against  the  general  owner,  the  damages 
are  limited  to  the  value  of  his  special  property,  but,  in  an  action  against 
a  stranger,  he  is  entitled  to  recover  the  value  of  the  property  converted, 
and  holds  the  balance  beyond  his  own  interest  for  the  benefit  of  the 
general  owner  {Alt  v.  Weidenherg,  6  Bosw.  [x^,  Y.]  176  ;  SchUy  v.  Lyon, 
6  Ga.  530  ;  Tillman  v.  Barnard,  7  G-ray,  554)  ;  and  such  is  the  rule  in 
all  cases  where  the  plaintiff  is  liable  over  to  a  third  party,  and  the  same 
is  true  in  all  cases  where  the  defendant  is  not  entitled  to  the  balance  of 
the  value.  Chamherlin  v.  Shaw,  18  Pick.  278.  In  an  action  to 
recover  for  a  bank  bill,  prima  facie  its  face  value  is  the  measure,  but 
the  defendant  may  show  its  real  value  to  be  less,  and  its  actual  value 
only  is  recoverable  {Murray  v.  Pate,  6  Dana,  335) ;  and  if  it  is  to  re- 
cover for  gold  coin,  the  value  of  gold  in  currency  should  be  assessed. 
Taylor  v.  Ketchum,  5  Robt.  (N.  Y.)  507.  In  trover  for  coal  mined 
and  wrongfully  carried  away,  the  measure  of  damages  is  the  value  of  the 
coal  in  place,  and  such  injury  to  the  land  in  mining  as  may  have  been 
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caused  thereby  {Forsyth  v.  WelU^  41  Penn.  St.  291) ;  and  where  the 
defendant  in  excavating  for  a  canal  which  was  really  beneficial  to  the 
owners,  but  applied  the  clay  taken  out  to  his  own  use,  in  the  manufac- 
ture of  brick,  it  was  held  that  in  trover  therefor,  the  measure  of  dam- 
ages was  not  what  the  clay  was  worth,  over  and  above  the  value  to  the 
owner,  or  the  labor  of  excavating  it,  but  wliat  it  was  worth  to  the  de- 
fendants who  appropriated  it  to  their  own  gain  and  advantage.  Chic<i<jo, 
etc.,  Dock  Co.  V.  Danlaj),  32  111.  207.  If  goods  are  dehvered  to  a  person 
at  one  place,  to  be  forwarded  to  another,  and  he  does  not  forward,  but 
converts  them  to  his  own  use,  the  value  at  the  place  at  which  they  were 
to  be  delivered  is  the  measure  of  recovery.  Farwell  v.  Price.,  30  Mo. 
587;  Briggs  v.  Boston,  etc.,  B.  B.  Co.,  6  Allen,  246.  If  property 
converted  lias  been  sold,  and  the  proceeds  applied  in  payment  of  the 
plaintiffs  debts,  or  otherwise  to  his  use,  such  facts  go  in  mitigation. 
Pierce  v.  Benjamin,  14  Pick.  356.  Thus,  in  the  case  last  cited,  the 
defendant,  as  collector  of  taxes,  seized  property  exempt  from  seizure, 
and  sold  it  under  his  tax  warrant,  and  liquidated  the  tax,  and  the  court 
held  that  the  measure  of  recovery  was  the  value  of  the  ^^I'operty,  less 
the  tax  paid.  See,  to  same  effect,  Prescott  v.  WrlgJd,  6  Mass.  20  ; 
Caldwell  V.  Eaton,  5  id.  399.  Where  property  is  sold  upon  condition 
that  it  shall  remain  the  property  of  the  vendor  until  paid  for,  and  pay- 
ments were  made  thereon  before  conversion,  the  measure  of  recovery 
is  not  the  value  of  the  property,  less  the  amount  paid  thereon,  Ijut  the 
actual  value  of  the  property  when  converted,  without  any  deductions  for 
payments.  Duncan  v.  Stone,  45  Yt.  118  ;  Angier  v.  Taunton  Paper 
Mf.  Co.,  1  Gray,  621.  When  the  property  has  oeen  restored  by  the 
defendant,  before  the  trial,  and  received  by  the  plaintiff,  such  restora- 
tion goes  in  mitigation,  and  the  recovery  is  limited  to  the  actual  damage 
sustained  by  the  plaintiff,  in  view  of  such  restoration.  Greenfield  Baiik 
V.  Leavitt,  17  Pick.  1. 

§  10.  Judgment  and  its  effect.  A  judgment  in  an  action  of  trover 
does  not  vest  the  property  in  the  chattel,  unless  it  is  followed  by  satis- 
faction {Brinsmead  v.  Harrison,  L.  E..,  6  C.  P.  584 ;  Osterhout  v. 
Boberts,  8  Cow.  43  ;  Morris  v.  Berkley,  2  Treadw.  [S.  C]  228  ;  Sjnvey 
V.  Morris,  18  Ala.  254;  Hejpburn  v.  Sewell,  5  H.  &  J.  [Md.]  211; 
Smith  V.  Alexander,  4  Sneed  [Tenn.],  482 ;  Lovejoy  v.  Murray,  3 
Wall.  1, 16),  nor  unless  it  is  for  the  value  of  the  propert3^  If  the  dam- 
ages are  merely  nominal,  it  is  treated  as  covering  only  the  damages 
for  detention.  Barh  v.  Fish,  8  Blackf.  481.  A  judgment  and  satis- 
faction is  treated  as  equivalent  to  a  purchase  of  the  goods  by  the 
defendant,  at  the  value  assessed  by  the  jury  {Brinsmead  v.  Harrison, 
L.  R.,  6  C.  P.  584),  and  it  is  upon  this  principle  that  a  verdict,  not 
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estimated  on  the  footing  of  the  full  value,  does  not  vest  the  property 
in  the  defendant.     Sohnes  v.  Wilson,  10  Ad.  &  El.  511,  n.     In  some 
of  the  States  where  a  judgment  is  rendered  for  the  plaintiff  for  the  full 
value  of  the  property,  it  is  held  to   vest  the  property  in  the  goods  in 
the  defendant.     Thus,  in  a  recent  case  in  Michigan,  it  was  held  that  a 
recovery  in  trover  puts  an  end  to  any  rights  of  the  plaintiff  therein  to 
reclaim  the  property,  and  leaves  the  title  in  those  at  whose  instance  or 
for  whose  benefit  the  conversion  was  brought  about.    Kenyon  v.  Wood- 
ruff, 33  Mich.  310.     In  South  Carolina  in  several  cases,  it  has  been 
held  that  a  judgment  for  the  plaintiff  transfers  the  title  to  the  prop- 
erty converted,  to  the  defendant,  so  that  it  may  be  sold  upon  an  exe- 
cution against  him  {Foreman  v.  Neilson,  2  Rich.  Eq.  287 ;  Rogers  v. 
Moore,  1  Rice,  60 ;  Chantrau  v.  Smith,  1  Rice,  229),  and  in  Tennessee 
it  is  held  that  when  judgment  is  rendered  for  the  value  of  property 
converted,  it  is  a  bar  to  any  subsequent  action  for  the  same  property. 
Re^Tihert  v.  Holly,  10  Humph.  513.     Formerly,  in  England,  a  judg- 
ment for  the  plaintiff  was  held  to  transfer  the  title  in  the  property  to 
the  defendant  {Adams  v.  Broughton,  2  Stra.  1078 ;  Cooper  v.  Sliep- 
herd,  3  C.  B.  266),  but  it  is  now  held  not  to  have  that  effect  until  the 
judgment  is  satisfied,  and  such  seems  to  be  the  most  sensible  rule 
'{Lovejoy  v.  Murray,  3  Wall.  1,  16 ;  Brinsmead^  v.  Harrison,  L.  R.,  7 
C.  P.  584),  and  this  latter  case  overrules  the  dictum  of  Jervis,  C.  J., 
in  BucUand  v.  Johnson,  15  C.  B.  145,  that,  by  the  mere  recovery,  the 
property  is  vested  in  the  defendant,  by  relation,  from  the  time  of  the 
conversion. 

YoL.  YI.— 29 
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CHAPTER   CXXIX. 

USE  AND  OCCUPATION. 
ARTICLE  I. 

OF    rSE    ANT)    00(;rPATI<)N    I.V    GENERAL. 

Section  1.  Definition  and  nature.  Tlie  action  for  use  and  occu- 
pation is  founded  on  privity  of  contract,  not  on  privity  of  estate. 
Tlenwoocl  v.  Cheeseman^  3  Serg.  ilt  R.  .500  ;  Haytjs  v.  Acre^  Cam.  & 
N.  (N.  C)  19.  The  plaintiff  must  prove  a  contract,  ])ut  the  proof 
may  he  either  direct  or  presumptive.  Moore  v.  IFiirvrtj^  50  Yt.  297, 
300.  If  lie  prove  that  the  defendant  occupied  the  land  hy  his  permis- 
sion, it  is  enough,  and  the  law  will  in  such  case  imply  that  the  defend- 
ant promised  to  pay  a  reasonal)le  rent.  Kiersied  v.  Orange,  etc.,  Ji. 
JR.  Co.,  1  Ilun,  151 ;  3  K.  Y.  (T.  c^-  C.)  662;  Sutton  v.  Mandevine,  1 
Munf.  (Ya.)  407  ;  Logan  v.  Lew!.<i,  7  J.  .T.  Marsh.  C>  ;  Shattueh  v. 
Ransom,  2  Aik.  (Yt.)  252;  La  Fargc  v.  Par'k,  1  Edm.  (N.  Y.)  Sel. 
Cas.  223  ;  Rogers  v.  Lihhcy,  35  Me.  200.  It  can  oidy  be  maintained 
upon  a  contract,  express  or  implied.  Stewart  v.  Flteh,  2  Yroom  (N. 
J.),   17;  Llall  v.   Smthnayd,  15  Barb.  32  ;  1  Wait's  Law  k,  Pr.  717. 

And  it  will  lie  as  well  upon  an  implied  as  upon  an  express  contract. 
Osgood  v.  Dewey,  13  Johns.  240  ;  Gnnn  v.  Scovil,  4  Day  (Conn.), 
228  ;  StocTcett  v.  Watlins,  2  Gill  ct  Johns.  (Md.)  326  ;  Crouch  v.  BriJes, 
7  J.  J.  Marsh.  257 ;  Fstqj  v.  Fstej),  23  Ind.  114.  And  tlie  defendant 
who  goes  in  under  implied  permission  is  not  to  be  permitted  to  dis- 
pute the  title.  Pierce  v.  Pierce,  25  Barb.  243  ;  Sa?nj)son  v.  Sc/urfer, 
3  Cal.  196.  The  law  will  imply  a  contract  to  pay  rent  from  the  mere 
fact  of  occupation,  unless  the  character  of  the  occupancy  be  such  as 
to  negative  the  existence  of  a  tenancy.  Chamhers  v.  Ross,  1  Dutch.  (N. 
J.)  293  ;  Phelps  v.  Conant,  30  Yt.  (1  Shaw)  277.  When  the  tenant 
disclaims  the  tenancy,  no  such  implication  can  arise.  Jacl^son  v. 
Mowry,  30  Ga.  143.  But,  a  tenancy  cannot  be  implied,  from  the  cir- 
cumstance of  a  vendor  remaining  in  possession  of  premises  after  a  sale, 
so  as  to  enable  the  vendee  to  maintain  an  action  for  use  and  occupa- 
tion.    Greenup  v.  Yernor,  16  111.  26. 

Although  an  action  for  use  and  occupation  requires  some  agreement, 
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express  or  implied,  to  pay  for  the  occupation  ;  yet,  there  may  be  a  lia- 
bility for  the  use  and  occupation,  where  no  action  for  rent  could  be 
maintained.  S/nith  v.  Eldridge^  15  C.  B.  236 ;  20  Eng.  Law  &  Eq. 
285.  The  consent  of  the  owner  of  the  premises  to  their  use  is  neces- 
sary' to  establish  the  relation  of  landlord  and  tenant ;  and  where  the 
owner  objects  to  the  use  of  the  premises,  he  cannot  maintain  an  action 
for  rent.     Baxter  v.  West,  5  Daly,  460. 

A  suit  for  use  and  occupation  of  real  estate  can  only  be  sustained 
where  the  relation  of  landlord  and  tenant  exists  expressly  or  by  impli- 
cation. Nance  v.  Alexander,  49  Ind.  516 ;  Dalton  v.  Laudahn,  30 
Mich.  349  ;  Edmonson  v.  Kite,  43  Mo.  176  ;  Sylvester  v.  Ralston,  31 
Barb.  286 ;  Newhy  v.  Vestal,  6  Ind.  412.  Where  such  relation  does 
not  exist,  the  possession  is  hostile,  and  the  owner's  remedy  is  by  eject- 
ment and  for  damages.  Esj)y  v.  Fenton,  5  Oreg.  423 ;  Lankford  v. 
Green,  52  Ala.  103.  So  in  case  of  an  adverse  possession,  where  the 
relation  of  landlord  and  tenant  has  never  arisen,  assumpsit  for  use  and 
occupation  will  not  lie,  Ijut  the  declaration  must  be  either  in  ejectment 
or  trespass.  Eohsoin  v.  Carli,  6  Minn.  420.  And  where  one  acquires 
possession  of  land  under  a  contract  of  sale,  and  afterward  refuses  to 
perform  the  contract,  the  vendor  must  resort  to  ejectment  to  recover 
possession  and  mesne  profits.  McNair  v.  Sehvmrtz,  16  111.  24  ;  Smith 
v.  Stewart,  6  Johns.  40  ;  Thomjjson  v.  Bower,  60  Barb.  477 ;  joost,  p. 
229,  §  3. 

The  action  for  mesne  profits  subsequent  to  ejectment  is,  in  New 
York,  trespass  in  the  nature  of  use  and  occupation.  Campbell  v. 
Benwick,  2  Bradf.  (N.  Y.)  80. 

In  an  action  foruse  and  occupation,  a  direction  that  a  constructive 
occupation  by  the  defendant  is  sufKcient  to  sustain  the  action  is  error 
unless  what  is  constructive  occupation  is  explained.  Towne  v.  D^Ilein- 
ricJi,  13  C.  B.  892  ;  24  Eng.  Law  &  Eq.  235.  Acceptance  of  the 
key  of  a  house  is  suflScient  to  establish  occupation,  which  will  be  pre- 
smned  to  be  continued  in  accordance  with  the  letting  until  the  con- 
trary appears.     Seaman  v.  Ward,  1  Hilt.  (N.  Y.)  52. 

The  action  for  use  and  occujjation  does  not  necessarily  presuppose 
any  demise.  CJiamhers  v.  Ross,  1  Dutch.  (N.  J.)  293.  The  contract 
will  be  enforced  upon  proof  of  title  in  the  plaintiff  and  occupation  by 
the  defendant.  Clarl;  v.  Green,  35  Ga.  92.  It  is  not  necessary  to 
prove  that  the  defendant  has  been  in  actual  manual  occupation  of  the 
premises  during  the  whole  time  for  which  recovery'  is  sought.  Legal 
possession  imder  the  power  given  by  tlie  landlord  to  occupy  and  enjoy 
is  sufficient.  Rail  v.  Western  Transportation  Co.,  34  N.  Y.  (7  Tiff.) 
284 ;  Pinero  v.  Judso^i,  3  M.  «fe  P.  497 ;  S.  C,  6  Bing.  206. 
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§  2.  When  the  action  lies.  To  sustain  an  action  for  use  and  occn- 
pation  the  defendant  must  have  actually  taken  possession  of  the  prem- 
ises, either  by  liimself,  his  agent  or  his  under-tenant.  Beach  v.  Cmy, 
2  Denio,  8-i;  Waring  v.  King,  8  M.  ^fc  W,  571  ;  Bordman  v.  Oahorn^ 
2.3  Pick.  295;  Tully  v.  Dunn,  42  Ala.  202.  But  see  ante,  p.  220,  §  1. 
A  mere  permissive  holding,  or  a  holding  under  an  agreement  for  a 
lease,  or  a  void  lease,  or  a  contract  for  a  sale  which  has  gone  off,  is 
sufficient  to  sustain  the  action.  Codman  v.  Jenl'lns,  14  Mass.  03; 
Blume  V.  McChirl-en,  10  Watts,  3S0;  Warner  v.  Ilale,  05  111.  305; 
Dawes  V.  Dmolhuj,  22  W.  R.  770 ;  31  L.  T.  (X.  S.)  Exch.  05  ;  How- 
ard V.  Shaw,  8  M.  Sc  W.  118;  Little  v.  Pearson,  7  Pick.  301  ; 
Edge  v.  Strafford,  1  C.  <k  J.  301.  It  lies  where  the  holding  is  on  an 
implied,  as  well  as  where  it  is  on  an  exj)ress  permission  of  the  lan<llurd. 
Osgood  V.  Dewey,  13  Johns.  240.  It  lies  at  common  law  indej'cnd- 
ently  of  statute,  on  an  express  promise  to  pay  a  certain  sum,  or  in  gen- 
eral terms  to  pay  to  the  landlord's  satisfaction,  where  the  occupancy  is 
by  his  permission.  Eppes  v.  CoU,  4  II.  k,  M.  (Va.)  161 ;  Burnham  v. 
Best,  10  B.  Monr.  227. 

The  action  lies,  where  a  party,  renting  lands  on  condition  of  making 
certain  repairs,  fails  to  perform  the  condition  {Tate  v,  McClure,  25 
Ark.  168) ;  where  the  defendant,  under  a  verbal  agreement  to  pur- 
chase certain  real  estate  of  the  plaintiff,  went  into  possession  thereof 
and  failed  to  pay  at  the  time  stipulated  and  afterward  voluntarily 
abandoned  the  premises  {Pattersoii  v.  Stoddard,  47  Me.  355);  where 
there  is  a  void  agreement  for  use  and  occupation,  if  the  land  is  sub- 
sequently entered  upon  and  occupied  {Stehhins  v.  Peck,  8  Gray, 
553)  ;  against  a  tenant  at  will,  after  he  has  lefl  the  premises  without 
giving  due  notice  of  an  intention  to  terminate  his  tenancy,  although  he 
afterward  derives  no  benefit  therefrom  {Walker  v.  Eurhush,  11  Cush. 
366) ;  against  one  who  takes  possession  of  vacant  land,  admitting  that 
he  has  no  title  and  expressing  a  willingness  to  pay  rent  to  the  rightful 
owner.  Smith  v.  Houston,  16  Ala.  111.  The  action  lies  for  the  use 
of  incorporeal  as  well  as  corporeal  hereditaments,  as  for  tolls,  stallage, 
a  fishery  or  a  water-course.  Bird  v.  Higginson,  4  N.  tfe  M.  505  ;  S. 
C,  2  A.  &  E.  696. 

Where  certain  contractors  built  a  dry -dock  which  was  to  be  at  their 
own  risk,  till  tested  and  accepted  by  the  government,  and  during  the 
construction  the  contractors  docked  government  vessels  free  of  charge, 
and  other  vessels  at  reasonable  rates,  it  was  held  that  this  was  a  use  of 
the  dock  for  the  mutual  benefit  and  by  the  joint  consent  of  both  par- 
ties.    Gilbert's  Case,  4  Ct.  of  CI.  290. 

In  an  action  for  use  and  occupation,  after  the  death  of  the  lessor, 
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boncht  by  the  receiver  of  Ins  estate,  where  the  complaint  alleges  the 
olTnal  lease,  the  hoUliug  over  by  the  tenant  "  on  the  same  terms  and 
conditions"  and  the  appointment  of  the  reeiever,  :t  .sa  snffic.ent  aver- 
mTn  of  the  relation  of  landlord  and  tenant,  and  of  an  ™phed  agree- 
ment to  pay  the  rent  reserved  in  thelcase,  and  no  averment  ,s  necessary 
irto"3 olds  the  fee.     /fe^. TF;.//.,  2  Daly  (N.  Y.),  298^ 

II  Ca,  an  action  to  recover  for  the  use  and  occnpat.on  of  real  es- 
tate must  be  brought  within  five  years  from  the  time  when  the  cause 
of  action  accrued.  And  a  tenancy  will  not  be  presumed,  for  the  pur- 
i'f  preventing  the  operation  of  the  statute  of  limitations,  to  eon- 
WafL  the  landlord  has  been  adjudged  not  to  be  the  owner  of  the 
leased  property,  notwithstanding  the  lease  u.ay  not  have  expired.   T>1. 

ItpfU  V   Morris,  -42  Iowa,  120.  ,  •  i 

men  a  contact  of  sale  fixes  the  day  of  complet  on  and  prov.des 
that  after  that  day,  if  the  purchase  is  not  completed,  the  vendor  sha  1 
r  :  i  c  nt  st  on  the  imrcha..e-money,  and  the  purchaBcr  the  rents 
a^  p^fits,  an  action  for  an  occupation  rent  will  lie  agamst  the  vendor 
TtL  premises  are  in  his  occu,,ati.:.n.  M.t.opohtan  Ra.Uoay  Co.  v. 
n-/,-;,.-  L  R.,  2  Q.  v..  Div.  1»^.  .  , , 

f  3  When  the  action  does  not  lie.  When  land  .s  occup.ed  by  a 
PC  son,  not  the  owner,  in  such  n.anner  au.l  under  such  circumstances 
that  contract  to  pay  rent  cannot,  in  law,  be  implied,  rent  for  such  oc- 
eu^mcrcannot  be  recovered  in  the  absence  of  an  express  contract  to 
n  m^hcll..  PcrulUU,n,  21   Ohio  St.  664;  Dcmutt.^  Penoh. 

ZtplGoun,!  Co.,  57  Me.  425  ;  2  A'-  I^^P' f '  ^fr  t" 
BraiZd  33  Vt.  (4  Shaw)  88;  CurtU  v.  7-..(>(,  21  Me.  525  To 
f  2X  an  action  for  use  and  occupation,  the  relation  of  landlord  and 
TenanT^  coniraHu  must  exist,  either  by  express  or  implied  agreement. 
M^re  T  IIar.ey,  50  Vt.  297,  300.  An  action  for  use  and  occupation 
w^r,io  lie  again  t  one  who  enters  upon  land  of  the  plaintifE,  under  an 

6  Johns.  40;  Thomi,»ony.  Bowc;  00  Barb.  *«3,  *" ,  ^tey  v.  K« 
I  .      P    R    Co     32  Vt.  551;  Jfite  v.  Elkm,  10  Ind.    329, 
mont,  etc.,  i^.      ■       •-  against  an  actual  trespasser. 

■^7  If-;;  .:  0  TTllt  (X  Y  1  540  ;  Smith  v.  Ilouslm,  10  Ala.  111. 
Sf  ^hef  tt 'dl  e  danUs  a-Lei;or,  and  is  tr«ited  as  such  by  the 
pli;  «^«.  for  use  and  occupation  will  not  h.     J^^R^ 

:  Lethe  defendant  clains  title  adversely  to  the  ^-fff  (,^— 
.tX  ittrpl"^     n^ttrtiL.     Ryl  V.  M.r.,,  2  Nott 
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&  McC.  inC;  Ilenwood  v.  CJieeseman,  3  Serg.  &  Ica'wie,  500; 
Wigyin  v.  Wi(/(/in,  C  N.  II.  298.  But  when  the  holding  of  possession 
of  the  premises  is  by  permission  of  the  owner,  an  undertaking  on  tlie 
part  of  the  tenant  to  pay  rent  may  be  implied  from  slight  cirL-umstances. 
Watsan  v.  Brainard,  33  Yt.  88. 

The  action  will  not  lie  for  mesne  profits  accruing  after  the  date  of  a 
demise  in  the  declaration  in  ejectment  {Sin/uird  v.  McBn'tlf,  3  Ilam. 
[Ohio]  204;  Po'iwlxter  v.  Chtrrij,  4  Yerg.  [Tenn.]  305);  nor  for  the 
use  and  occupation  by  the  defendant  of  premises  sold  at  an  execution, 
or  a  trust  sale,  from  the  time  of  the  sale  till  tlie  redemption  of  the  estate, 
except  on  contract  between  the  parties  for  rent.  Oili,nn>ll  v.  JA*- 
Murdie,  6  Humph.  134. 

It  will  not  lie  d\iring  the  existence  of  a  lease  of  the  same  jtrt-mises, 
unless  it  be  shown  that  the  person  in  possession  is  in  under  some  new 
and  distinct  agreement  of  hiring  and  letting  l)etween  the  landlord  and 
him  {Glover  v.  Wihan,  2  Barb.  2G4) ;  nor  can  it  be  maintained  where 
the  relation  of  landlord  and  tenant  never  existed.  Richmond,  etc.. 
Road  Co.  V.  Rogers,  7  Bush  (Ky.),  532.  And  the  use  of  an  unim- 
proved bank  of  a  river,  in  mooring  rafts,  will  not  create  the  relation  of 
landlord  and  tenant  between  the  riparian  owner  ami  the  proprietor  of 
the  rafts.     ILdI  v.  Jorobs,  7  Bush  (Ky.),  505. 

The  action  for  use  and  occupation  cannot  be  maintained  where  there 
is  a  lease  under  seal,  either  against  the  lessee  or  his  assignee  ;  the  action 
must  be  upon  the  demise  to  recover  the  rent  reserved.  Wood  v.  WdcaXy 
1  Denio,  37 ;  Kiersted  v.  Orange,  etc.,  R.  R.  Co.,  GO  N.  Y.  (24 
Sick.)  343 ;  Blume  v.  McCJin-lcen,  10  Watts,  380.  Where  the  de- 
fendant takes  possession  of  lands  under  an  agreement  to  exchange 
lands  with  the  plaintiff,  who  represents  his  land  to  be  free  from  incum- 
brances when  they  are  not,  and  the  defendant  is  evicted  under  pro- 
ceedings to  foreclose  the  incumbrance,  no  action  lies  for  use  and 
occupation  against  the  defendant  in  favor  of  such  plaintiff.  Garvin 
v.  Jennerson,  20  Kans.  371. 

§  4.  ATho  may  maintain  the  action.  The  action  may  be  brought 
by  the  lessor  while  holding  the  reversion,  and  he  can  maintain  it  even 
after  assigning  the  reversion,  if  he  reserved  the  rent  due ;  and  his  as- 
signee of  the  reversion  can  sue  for  an  occupation  after  notice  of  his 
right,  and  an  heir  of  the  lessor  can  sue  a  tenant  holding  over.  Birch  v 
Wright,  1  Term  K.  378 ;  Hunt  v.  Wolf,  2  Daly  (N.  Y.),  298.  An  in- 
fant may  maintain  the  action  in  his  own  name  though  he  has  a  guard- 
ian. Porter  v.  Bleiler,  17  Barb.  140.  A  township  in  Ohio  may 
maintain  the  action  against  an  occupant  under  a  void  lease.  Wilson  v. 
The  Trustees,  8  Ohio,  174.     Although  the  plaintiff  in  an  action  for 
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rent  claims  upon  an  alleged  lease,  whicli  he  fails  to  establish,  yet,  if  his 
evidence  proves  nse  and  occupation,  he  may  recover  the  value.  Silver- 
stem  V.  Stern^  21  La.  Ann.  743. 

The  peaceable  entry  and  the  occupation  of  the  house  or  lands  of  an- 
other, acquiesced  in  without  an}"  agreement,  written  or  verbal,  as  to 
rent,  will  authorize  the  owner  to  bring  an  action  for  use  and  occupa- 
tion.    Dell  V.  Gardner^  25  Ark.  134. 

When  real  estate  is  devised  to  a  person,  he  may  maintain  an  action 
in  his  individual  name  for  the  use  and  occupation  thereof,  although  he 
holds  the  property  as  trustee.      Chapin  v.  Foss,  75  111.  280. 

§  5.  Who  cannot  maintain  the  action.  A  tenant  in  common  can- 
not recover  in  assumpsit  against  his  fellow  tenant  for  the  use  and  occu- 
pation of  tlie  common  property,  without  an  express  contract  to  pay 
rent.  Kline  v.  Jacohs,  G8  Penn.  St.  57  ;  Dresser  v.  Dresser,  40  Barb. 
300.  And  if  one  tenant  in  common  claim  to  recover  for  use  and  occu- 
pation of  one  wlio  sustains  the  reUition  of  tenancy  to  him,  only  by  virtue 
of  a  demise  of  the  wliole  premises  from  another  tenant  in  connnou,  the 
plaintiff  thereby  ratifies  the  demise  ;  and  if  the  rent  has  been  paid  to  the 
tenant  in  comm«»n,  making  the  demise  in  accordance  witli  its  terms, 
the  plaintitl'  cannot  recover.  I*/irlj,s  v.  Omanf,  30  Vt.  277.  The 
action  will  not  lie  in  favor  of  a  stranger  for  tliu  purpose  of  trying  his 
title  to  land,  nor  by  one  of  two  litigating  parties,  claiming  land.  The 
action  does  not  dej^end  on  the  validity  of  the  plaintiff's  title,  but 
on  a  contract,  express  or  implied,  between  the  parties.  Codman  v. 
Jenkins,  14  Mass.  95  ;  Boston  v.  Binneij,  11  Pick.  1.  Hence  it  will 
not  lie  for  an  heir  who  has  evicted  the  defendant  {Codman  v.  Jenkins, 
14  Mass.  95) ;  nor  in  favor  of  a  devisee  after  recovering  judgment  in 
a  writ  of  formedon,  against  the  lessee  of  the  tenant  in  possession, 
who  held  tlie  devisee  out.     FleteJier  v.  McFarlane,  12  Mass.  46. 

The  heirs  at  law  of  the  owner  of  a  tenement  who,  in  his  life-time, 
liad  let  it  to  his  illegitimate  son,  cannot  sustain  an  action  for  use  and 
occupation  thereof  after  the  father's  death,  when  such  use  and  occupa- 
tion have  been  continued  by  the  son  under  a  claim  of  right,  and  in  the 
belief  that  he  was  legitimate.  Flood  v.  Flood,  1  iUlen,  217.  And 
a  widow  cannot  recover  of  the  heir  or  devisee  for  the  use,  etc.,  of  the 
land  of  her  husband,  merely  because  she  is  entitled  to  dower  which 
has  not  been  assigned  to  her.  Andreivs  v.  Andreivs,  2  Green  (N. 
J.),  141 ;    Waters  v.  Wdliayrts,  3S  Ala.  680. 

A  plaintiff  who  has  recovered  judgment  in  a  writ  of  entry  against 
the  defendant  as  a  disseizor  cannot  subsequently  maintain  an  action 
of  assumpsit  against  him  for  use  and  occupation,  in  the  absence  of 
any  proof  of  an  express  promise.     Goddard  v.  Ball,  55  Me.  579. 
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An  acti«jii  «»f  contract  for  the  use  of  a  niilroad  cannot  be  maintained 
by  tliu  owner  against  persons  wlio  di<l  not  recognize  hi.s  title,  but  used 
the  rail n tad  adversely  to  him,  under  a  Ihhui  jiile  claim  of  right,  by 
virtiu^  •>!'  a  Ic.isc  fr'nn  aiiotlu-r  pL-rsoti.    KittreJye  v.  Peiuhe,  3  Allen, 

2:;:). 

Coparcenerri  cannot  se]>arately  maintain  an  action  for  money  l»ad 
and  received,  against  a  person  who  had  received  the  runt  of  tln-irland 
as  trustee,  nor  recover  in  separate  acti<»ns,  upon  an  iniplied  demise 
upon  a  count  for  use  and  occupation.  Iloffur  v.  ])einnit,  .'>  (till  (Md.). 
132. 

§0.  Against  whom  the  action  lies.  The  action  will  lie  ag:iin.«*t 
the  lessee  or  his  a.ssignee  of  the  term,  against  his  trustees  in  an  assign- 
ment for  the  benefit  of  creditoi-s,  though  not  in  (.H'cupatiou  of  the 
premises;  or  against  his  assignees  in  Itankruptcy,  or  his  personal  re|>- 
reseutativcs,  actually  occupying  them  ;  against  a  tenant  holding  over 
for  the  use  after  the  exj)inition  (jf  his  term  ;  or  against  a  tenant  who 
quits  possession  without  a  regular  determination  of  his  lease,  and  with- 
out acceptance  of  another  tenant  by  the  landlord.  Uardlmj  v.  Cr*'- 
thorn,  1  Esp.  57;  Boaton,  etc.,  li.  R.  Co.  v.  Riphy,  13  Allen,  421  ; 
Graham  v.  Whichelo,  1  C.  ^  M.  Iss  ;  Walh  v.  Atclumn,  3  IJing. 
402  ;  TanBrtnit  v.  Pojw,  0  Abb.  (X.  Y.,  X.  S.)  217  ;  A}>*'d  v.  Rnl- 
cliff,  13  Johns.  2'.>T. 

Assumpsit  for  use  and  occupation  will  lie  against  one  who  takes 
possession  of  vacant  land,  admitting  that  he  has  no  title,  and  express- 
ing a  willingness  to  pay  rent  to  the  rightful  owner  ;  but  })osses8ion  by 
a  naked  trespasser  is  not  vi  itself  suthcient  to  maintain  the  action. 
Sni'itJi  V.  Iloudon,  10  Ala.  111.  But  it  will  lie  against  a  naked  trespasser 
on  real  estate  in  favor  of  a  lessee  who  elects  to  waive  the  trespass  and 
permits  the  trespasser  to  retain  possession  until  the  expirtltion  of  his 
term.     Catterli/i  v.  Sj)i?iks,  10  Ala.  407. 

Where  a  corporation  have  actually  used  and  occupied  land  for  the 
purpose  of  their  incorporation,  by  the  permission  of  the  owner,  it  seems 
that  they  arc  liable  to  be  sued  in  assumpsit  for  use  and  occupation,  not- 
withstanding they  have  not  entered  into  a  contract  under  their  com 
mon  seal.  Zmve  v.  The  London  do  Ifoi'ih-  Western  Railway  Co., 
18  Q.  B.  632;  14  Eng.  Law  tfc  Eq.  IS. 

An  action  for  use  and  occupation  is  maintainable  against  a  purchaser 
imder  a  contract,  stipidating  that  he  shall  hold  the  premises  from  its 
date  as  tenant,  at  sufferance  of  the  vendor,  sul)ject  to  be  removed  as 
tenant  holding  over  whenever  default  shall  be  made  in  the  payment 
of  any  installment  of  the  purchase-money ;  also  that  he  shall  pay  the 
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taxes  and  keep  the  buildings,  etc.,  in  repair.  Wrigfit  v.  Jiohcris,  22 
Wis.  161. 

In  an  action  for  use  and  occupation  against  one  who,  previous  to  the 
period  claimed  for,  was  the  plaintiff's  tenant  of  the  premises,  the  bur- 
den is  on  the  defendant  to  prove  the  discontinuance  of  the  relation. 
JIUl  V.  GooUhy,  41  Ga.  2>!9. 

§  7.  Against  whom  tlie  action  does  not  lie.  Assumpsit  f(jr  use 
and  occupation  does  not  lie  against  a  mere  naked  trespasser  {^eiverw. 
JoneSy  24  Ala.  420)  nor  against  under-tenants  {Bedford  v.  Terhune^ 
30  X.  1  .  [3  Titf.]  453),  nor  where  there  is  a  leiise  of  the  premises  to 
other  j)arties  and  the  defendants  are  in  as  assignees  of  that  term  (Id.), 
nor  against  a  person  who  entered  into  possession  as  a  purchaser,  tliough 
the  contract  of  j^urchase  was  rescinded,  and  the  premises  recovered  back 
in  ejectment.  Mariner  v.  Burton,  4  Ilarring.  (Del.)  C9  ;  Kirtland  v. 
Poiinnett,  2  Taunt.  145. 

Where  one  enters  upon  premises  as  tenant  of  a  disseizor,  and 
afterward  promises  by  parol  to  pay  the  rent  to  the  true  owner,  he  is 
not  liable  to  an  action  by  such  owner  for  use  and  occupation,  uidess 
entry  is  first  made  by  the  disseizee  to  jturge  the  disseizin.  Rnj-hurij 
V.  IlxMon,  39  Me.  312. 

If  one  enter  on  land  under  a  contract  for  a  deed,  the  relation 
of  landlord  ami  tenant  docs  not  exist,  and  on  his  refusing  to  per- 
form the  contract,  or  on  the  owner's  neglecting  to  execute  a  deed, 
he  is  not  liable  in  assumpsit  for  use  and  occupation.  Smith  v. 
Stewart,  0  Johns.  46  ;  Yanderheucd  v.  Storrs,  3  Conn.  203  ;  Bell 
V.  Ll/in,  1  Stew.  &  Port.  294;  Little  v.  Pearson,  7  Pick.  301; 
Jone^  v.  Tijiton,  2  Dana,  295.  But  see  Clowjh  v.  Ilo-ford,  6  N.  H.  234. 
Anttj  p.  229  Xor  is  a  third  person  so  liable,  who  has  come  into  posses- 
sion under  the  plaintiff  as  a  purchaser  from  him  {Bancrofts.  Wardwell^ 
13  Johns.  489),  nor  a  hona  fde  purchaser  from  the  heirs  of  a  dis- 
seisor, after  a  descent  cast,  and  without  notice  of  the  disseizin.  Whar- 
ton v.  Fitzgerald,  3  Dall.  503. 

An  action  of  assumpsit  for  use  and  occupation  of  land  cannot  be 
maintained  by  one  of  several  heire  of  the  person  who  died  seized 
thereof,  against  a  person  who  entered  and  used  the  same  under  a  con- 
tract of  purchase  from  a  stranger,  who  sold  the  land  without  right. 
JTofar  V.  Dement,  5  Gill  (Md.),  132. 

Where  one  of  two  lessees  occupied  the  demised  premises,  during  the 
lease,  and  continued  to  occupy  them  after  its  expiration,  and  the  other 
lessee  boarded  with  him  throughout  his  occupation,  and  after  the  les- 
sor's estate  had  been  terminated  by  a  conveyance  to  a  stranger,  it  was 
held,  in  an  actir>n  brought  by  the  grantee  against  both  lessees  for  use 
V.wL.  YI.— 30 
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and  CK'cnpation  since  sudi  conveyance,  that  the  boarder  was  not  liahle. 
Theolvyical  Just,  of  Conn.  v.  Btirhour^  \  ^^niy,  32t>.  A  party  who 
enters  upon  the  premises  of  anotlier  under  an  agreement  to  purcluise, 
wliicli  is  afterward  consummated  hy  a  valid  conveyance  in  fee,  is  not 
liable  for  use  and  occupation  prior  to  the  delivery  and  aeceptance  of 
the  deed  and  the  payment  and  receipt  of  the  purchase-money.  To  sus- 
tain an  action  for  rent,  the  relation  of  laiullord  and  tenant  must  subsist; 
but  the  exi)ress  contract  of  sale  negatives  an  implietl  contract  of  lease. 
Carpenter  v.   UniUiJ  StnUs,  G  Ct.  of  CI.  157.     Anb',  p.  22I>. 

The  owner  of  land  cannot  recover  rent  against  one  who  enters  ujx)n 
it  under  an  ex]>ress  promise  to  pay  reiit  to  another,  for  an  implied 
promise  to  one  cannot  be  raised  in  the  face  of  an  i'.\j>ress  proniise  to 
another  for  the  same  considenition.     Shnnitikr  v.  y^Jnitt,  25  Ala.  2G. 

§  8.  Amount  of  recovery.  In  an  action  for  the  use  and  occupa- 
tion of  a  lot  of  ground,  the  jiiaintiff  cannot  recover,  without  proof  of 
a  contract,  express  t»r  implied,  to  j^ay  either  a  stipulated  com|>cn8ation, 
or  such  a  sum  as  the  use  is  reasonably  woi-th  ;  nor  for  occupation  prior 
to  the  time  when  the  contract  was  made,  or  to  an  acknowledgment 
by  the  defendant  of  his  relation  as  tenant.  Bnthtxlij  v.  Fenjusnn,  48 
Penn.  St.  434.  ]>y  making  such  proof,  the  plaintiff  is  entitled  to  re- 
cover the  W(trth  of  the  use  while  the  defendant  occupied,  not  a  pro 
ianto  \ycxvt  of  the  yearly  value.  ILtn*s  w  Worth'nujton,  14  Ind.  '.Vl^K 
A  consent  by  the  landlord  to  the  termination  of  a  tenancy  between  the 
stated  times,  fixed  for  the  j)ayment  of  rent,  will  prevent  his  reco\e:-;n^ 
for  the  time  occupied  subse<pient  to  the  last  of  such  periods.  IlaJ!  v. 
Burgess,  5  B.  vfe  C.  332.  lie  cannot  recover  for  the  use  of  any  ]»art 
of  the  premises,  after  he  has  evicted  the  tenant  from  a  part  thereof, 
while  such  eviction  continues  {Lairrence  v.  /'>»// c/<,  25  Wend.  443); 
nor  for  use  subsequent  to  the  demise  laid  in  an  ejectment  by  which  ho 
has  recovered  possession  {Birch  v.  Wrig/tf,  1  Term  R.  37S)  ;  nor  for 
use  after  the  commencement  of  proceedings  for  re-entry  against  a 
tenant  holding  over.  Powers  v.  TF/%,  42  How.  (X.  Y.)  352;  S.  C, 
4  Daly,  552  ;  Feathersto7ihaugh  v.  Bret/Ishaw,  1  "Wend.  134. 

In  this  action  it  is  competent  for  the  plaintiff  toshowwhat  the  same 
property  rented  for  in  years  immediately  preceding,  as  well  as  what 
like  property  in  the  same  neighborhood  rented  for  at  the  same  time. 
Fogg  v.  mn,  21  Me.  520.  And  see  MrCarty  v.  Ehj,  4  E.  D.  Smith 
(N.  Y.),  375  ;  Williams  v.  Sherman,  7  Wend.  100. 

In  an  action  for  use  and  occupation  against  one  who  entered  under 
an  agreement  for  a  term,  a  recovery  may  be  had  for  the  rent  of  the 
entire  term,  although  he  quitted  the  premises  before  its  expiration,  but 
a  mere  tenant  at  will  who  had  no  tenn  vested  in  hira  is  only  liable  for 
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the  value  of  his  actual  occupation.  Crominelin  v.  Theiss,  31  Ala.  412. 
And  a  recovery  cannot  be  had  for  rent  that  has  accrued  before  the 
execution  and  delivery  of  the  deed  under  which  the  plaintiff  claims 
title.     Smithy.  Houston,  16  Ala.  111. 

In  an  action  to  recover  damages  for  the  use  and  occupation  of  land, 
the  plaintiff's  right  to  claitu  damages  by  reason  of  the  detention  of  pos- 
session ceases  when  he  parts  with  his  title  unless  there  is  a  special  reser- 
vation to  this  effect  at  the  time  of  the  sale,  and  if  by  the  terms  of  the 
sale  the  right  tu  the  possession  and  the  use  and  enjoyment  of  the 
premises  are  reserved  to  the  plaintiff  to  as  late  a  day  as  that  on  which 
the  suit  is  instituted,  he  may  recover  for  the  use  and  occupation  of  the 
land  down  to  that  time,  but  where  there  is  no  testimony  before  the 
jury  from  which  they  are  authorized  to  infer  that  such  were  the  terms 
upon  which  the  land  was  sold,  a  charge  of  the  court  based  upon  such  a 
hypothesis  is  calculated  to  mislead  the    jury.     Patrick  v.  Boach,  27 

Tex.  579. 

The  common  couuL  lor  u^u  .uid  occupation  was  declared  on,  where 
land  was  leased  to  one,  in  consideration  of  his  paying  as  rent  a  certain 
part  of  the  crop,  but  no  money  value  ii.xed,  and  it  was  held  that  the 
plaintiff  could  recover  under  the  count  the  market  value  of  the  stipu- 
lated part  of  the  crop  at  the  time  it  should  huve  been  delivered.  But- 
ler V.  Baker,  5  Oliio  St.  5S4. 

Indebitatus  assumjmt  for  use  and  occupation  is  an  equitable  action, 
in  which  the  phuntiff  will  recover  no  more  than  is  equitably  due,  and  if 
the  defendant  be  turned  out  of  possession  after  making  preparations 
for  crops  which  he  could  not  reap,  so  that  he  received  no  benefit  from 
the  occupation,  the  plaintiff  cannot  recover  any  thing.  Wlwekr  v. 
ShtJ,  1  Chip.  (Yt.)  20S. 

§  9.  Defenses.  An  eviction  from  the  whole,  or  a  material  part  of 
the  premises,  by  the  landlord,  is  a  defense  as  to  the  whole  rent,  so  long 
as  such  eviction  continues,  but  an  eviction  from  a  part  by  title  para- 
mount only  entitles  to  an  apportionment  of  the  rent.  Bum  v.  Phelps, 
1  Stark.  94 ;  McClurg  v.  Price,  50  Penn.  St.  420 ;  Holmes  v.  Guion, 
44  Mo.  104 ;  Ilayner  v.  Smith,  C3  111.  430  ;  S.  C,  14  Am.  Kep.  124  ; 
Uall  V.  Burgess,  8  D.  &  K  67 ;  S.  C,  5  B.  &  C.  332.  But  if  the 
tenant,  after  the  eviction,  continues  in  possession  of  the  residue,  he  is 
hable  upon  a  quantum  meruit.  Stokes  v.  Cooper,  3  Camp.  514,  n. 
Payment  or  tender  of  the  rent,  either  in  money  or  in  any  other  way 
provided  by  the  agreement,  a  levy  of  the  whole  amount  due  by  distress 
and  sale,  or  any  compidsory  payment  made  for  the  benefit  of  the  land- 
lord, may  also  be  set  up  as  defenses.     Sapsford  v.  Fletcher,  4  Term  R 
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511;  Taylor  v.  Zamha,  G  Taunt.  524;  Carter  v.  Carter,  5  Bint^.  406; 
S.  C,  2  M.  &  P.  723. 

Where  the  lessors  are  joint  tenants,  payment  to  one  of  them  is  a  good 
defense.  Rolnnson  x.IIofman,  1  M.  >k  P.  474;  S.  ('.,  4  Ping.  562  ; 
3  C.  tfe  P.  234.  A  surrender  in  fact  and  delivery  <»f  p(jstie.s.sion  to,  and 
its  acceptance  by  the  landlord,  i.s  also  a  good  defense  {EU'iutt  v.  A'tktn, 
45  N.  II.  30  ;  Page  v.  Ellsworth,  44  Pari).  636) ;  and  so,  that  the 
premises,  or  a  part  of  them,  are  occupied  for  an  immoral  purj)ose,  with 
the  knowledge  or  assent  of  the  landlord.  Titwnscnil  v.  (iihsiij,  7  Abh. 
(N.  Y.)  N.  S.  59;  S.  C,  1  Sweeney,  155  ;  Crisj}  v.  Church  III,  1  P.  v^' 
P.  340 ;  Ajj>jjletm  v.  Camjihell,  2  C.  &  P.  347. 

Preaches  of  covenant  on  the  part  ot*  the  lessor  are  no  defense  to  huch 
actions;  but  the  damages  occasioned  therel>y  may  be  usually  set  uj>  to 
reduce  the  recovery,  by  way  of  recoupment  or  counter-claim.  Watts  v. 
Cofin,  11  Johns.  405;  C»ol'  v.  Soule,  56  N.  V.  (11  Sick.)  42<>;  Potter 
V.  Trultt,  3  ILirring.  (Del.)  331.  Neither  is  the  destruction  of  the 
premises,  or  their  unhealthy  or  untenantable  condition,  a  defense. 
Baker  v,  lloltzpaffdl,  4  Taunt.  45  ;  Busuman  v.  Ganxter^  72  Penn.  St. 
285  ;  Coy  v.  Doionic,  14  Fla.  544.  Put  see  SmltK  v.  Marrahle,  Car.  & 
M.  479;  S.  C,  11  M.  &  W.  5;  Kl'mex.  Jacobs,  68  Penn.  St.  57. 
Yol.  4,  p.  272. 

Infancy  of  the  lessee  at  the  time  of  executing  the  lease  is  no  defense, 
if  the  lease  is  beneficial  and  was  not  waived  before  rent  day.  AVhere 
the  premises  were  demised  at  an  entire  rent,  it  is  a  good  defense  that 
the  lessee  was  not  let  into  full  possession.  Ilolgate  v.  Kay,  1  C.  k,  K. 
341. 

The  estoppel  against  disputing  the  title  of  the  landlord  does  not  pre- 
vent the  tenant  from  setting  up  that  such  title  ended  before  the  rent 
sued  for  accrued,  but  so  long  as  he  remains  in  undisturbed  poss.ession, 
he  cannot  set  up  that  defense.  Lamsoii  v.  ClarJcson,  113  Mass.  348; 
S.  C,  18  Am.  Kep.  498 ;  Hardy  v.  Akerly,  57  Parb.  148. 

Where  the  defendant  conveyed  a  dwelling-house  to  the  plaintiff  and 
continued  to  occupy  it  several  weeks  after  the  deed,  in  an  action  to  re- 
cover for  such  use  and  occupation,  the  defendant  may  give  parol  evi- 
dence of  a  contract  that  he  should  thus  occupy  as  part  of  the  considera- 
tion of  the  conveyance.  Quimhy  v.  Stchhins,  55  N.  II.  42(>.  The  rule 
that  the  law  refers  a  possession  rather  to  a  rightful  than  to  a  wrongful 
title  was  applied  where  a  father,  for  several  years  preceding  his  death, 
used  a  water-power  under  a  lease,  and  his  sons  thenceforth  continued 
his  business  and  the  use  of  the  power  in  the  same  manner.  And,  in  an 
action  for  use  and  occupation,  it  was  held  that  the  lease  was  admissible, 
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and  that  if  their  possession  was  referable  to  some  other  title,  it  devolved 
upon  them  to  show  it.     Page  v.  McGlinch,  63  Me.  472. 

§  10.  Judgment.  The  judgment,  if  in  favor  of  the  plaintiff  in  an 
action  to  recover  for  use  and  occupation  of  real  property,  would  be  for 
the  amount  agreed  to  be  paid  for  the  use  during  the  period  of  occupa- 
tion, or  whatever  such  use  and  occupation  were  reasonably  worth. 
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CHAPTER   CXXX. 

WASTE. 
AUTICLE  I. 

OF    WASTK    IX    CfENERAL. 

Section  1.  Nature  an<l  definition.  Waste  is  one  form  of  encroach- 
ment l)y  the  owner  of  one  interest  in  proiuM-ty  npon  tlie  riglits  of  the 
owner  of  some  other  interest.  It  may  he  detiiicd  to  l)e  any  act  or  omis- 
sion of  duty  by  a  tenant  of  land  which  does  a  lasting  injury  to  the 
freehold,  tends  to  the  permanent  loss  of  any  owner  of  the  fee,  or  to  de- 
stroy or  lessen  the  value  of  the  inheritance,  or  to  destroy  the  identity  of 
the  property,  or  impair  the  evidence  of  title.  Jones  v.  Chuppdl^  L.  R., 
20  Eq.  539;  15  Eng.  R.  475;  McGregor  \.  Brown,  10  N.  Y.  117; 
Proffitt  Y.  Henderson,  29  :Mo.  327;  Ilunthy  v.  Jimsell,  13  Q.  B.  58S. 
Thus,  in7)0(3  v.  Burlington,  5  Bam.  tfc:  Ad.  517,  it  is  said  that  to  con- 
stitute waste  there  must  be  either  a  diminishing  of  the  value  of  the 
estate,  or  secontUy,  an  increasing  of  the  burdens  u])on  it,  or  thirdly,  an 
impairing  of  the  CN-idence  of  title.  This  statement  is  limited  by  the 
presmuption  of  law  that  certain  acts  are  injurious  2'<^''  •'''-  to  the  inherit- 
ance, as,  for  instance,  the  cutting  of  timber,  and  in  the  case  of  such 
acts,  the  only  subject  of  inquiry  is,  whether  such  acts  have  been  com- 
mitted. McGregor  v.  Brown,  10  N.  Y.  114.  The  tenant  has  no 
right  to  assume  to  judge  what  may  be  an  improvement  to  the  prem- 
ises, but  must  confine  himself  to  what  his  contract  and  the  law  permit. 
Kidd  V.  Dennison,  6  Barb.  9;  Agate  v.  Lowenhein  57  jS".  Y.  (12  Sick.) 
604,  613.  Thus,  it  was  held  waste  to  convert  a  brew-house  which  let 
for  £120  per  annum  into  a  dwelling-house,  of  which  the  rent  was  £200. 
Bonnett  v.  Sadler,  14  Ves.  526  ;  Huntley  v.  Russell,  13  Q.  B.  588. 
In  the  early  English  cases  the  same  presumption  was  applied  to  the 
change  of  one  kind  of  farming  land  to  another,  as  wood,  meadow  or  pas- 
ture into  arable  land,  or  the  contrary.  Darcy  v.  Askwith,  Hob.  234,  a. 
It  is  now  generally  held  that  the  tenant  may  justify  many  acts  which 
are  prima  facie  waste  by  proof  that  they  are  in  conformity  with  the 
rules  of  good  husbandry.  Crockett  v.  Crockett,  2  Ohio  St.  180;  Clemence 
V.  Steere^  1  R.  I.  272 ;  Keeler  v.  Eastman,  11  Yt.  293 ;  Phillips  v. 
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Smith,  14  M.  &  W.  594 ;  Owe7i  v.  Eyde,  6  Yerg.  (Tenn.)  334  ;  Loomis 
V,  Wilbur,  5  Mas.  (U.  S.  C.  C.)  13.  Reference  is  also  often  had  to 
the  usages  of  the  place  {Jones  v.  Whitehead,  1  Pars.  [Penn.]  304  ;  Scu^les 
V.  Sarles,  3  Sandf .  Cli.  601 ;  Wehster  v.  WeUter,  33  K.  II.  2.5) ;  or  to  the 
particular  circumstances  of  the  country.  Thus,  in  parts  wliich  are  new 
and  covered  with  forest,  the  tenant  has  been  allowed  to  cut  and  sell 
timber  for  the  purpose  of  fitting  the  land  for  cultivation.  Jackson  v. 
Brownson,  7  Johns.  227  ;  Adams  v.  Brereton,  3  liar.  &  J.  (\[d.)  124  ; 
Morehouse  v,  Cotheal,  22^.  J.  (2  Zab.)  Law,  521 ;  McCulloiujh  v.  Ir- 
vine, 13  Penn.  St.  438;  Harder  v.  Harder,  26  Barb.  414;  Davis  v. 
Gilliani,  5  Ired.  (X.  C.)  Eq.  311. 

Thus,  also,  it  is  said  that  to  apply  tlie  ancient  doctrine  of  waste  in 
the  alteration  or  improvement  of  buildings  to  modern  tenancies,  even 
for  short  terms,  would,  in  some  of  our  cities  and  villages,  put  an  entire 
stop  to  the  progress  of  improvement,  and  deprive  the  tenant  of  those 
benefits  wliicli  both  parties  contemj)lated  at  the  time  of  the  demise, 
without  any  possible  advantage  to  the  owner  of  the  revei*sion.  Win- 
ship  V.  Pitts,  3  Paige,  259. 

Waste  is  either  voluntary  or  permissive.  Tohintary  waste  is  the 
doing  of  some  act  which  is  waste  under  the  foregoing  rules.  Permis- 
sive waste  is  the  neglect  of  some  duty  wliich  the  tenant  owes,  which 
causes  injury  to  the  inheritance.  Thus,  it  is  voluntary  waste  to  alter 
the  buildings,  a  corn-mill  into  a  fulling-mill,  a  dwelHng-house  mto  a 
store,  or  a  hall  into  a  stable  {Greene  v.  Cole,  2  Saund.  252  ;  Jackson  v. 
Cator,  5  Yes.  688  ;  Agate  v.  Lowenhein,  57  N.  Y.  604 ;  Maunsell  v. 
Hart,  11  Ir.  Eq.  478;  Douglass  \.  Wiggins,  1  Johns.  Ch.  435);  to 
cut  timber  {Pynchon  v.  Stearns,  11  Mete.  304 ;  Jackson  v.  Tihhits,  3 
Wend.  341 ;  Lymi's  Appeal,  31  Penn.  St.  44 ;  Drown  v.  Smith,  52  Me. 
141)  ;  to  open  new  mines,  to  dig  and  carry  away  the  soil  {Livingston  v. 
Btynolds,'^YiW[,  157;  Coates  v.  Clieever,  1  Cow.  460;  Huntley  v. 
Russell,  13  Q.  B.  591) ;  or  to  vary  in  any  manner  tlie  quality  of  the 
soil,  the  nature  of  its  products,  or  of  the  permanent  erections  upon  it. 
It  is  permissive  waste  to  omit  to  keep  the  buildings  in  good  repair,  to 
suffer  the  timbers  to  become  rotten  by  neglecting  to  cover  the  house, 
or  to  suffer  the  walls  to  fall  into  decay  for  want  of  plastering  (Co.  Litt. 
53  a) ;  or  the  foundation  to  be  injured  by  neglecting  to  tm-n  off  water 
{Stichleljoone  v.  Hatchman,  Owen,  43) ;  or  to  suffer  a  sea  wall  to  become 
ruinous,  so  that  the  sea  or  a  river  overflows  a  meadow  and  spoils  it 
{Griffith'' s  Case,  Moore,  69) ;  or  negligently  to  suffer  buildings  to  be 
burned.  Book  v.  Worth,  1  Yes.  Sr.  462 ;  Cornish  v.  Sti'utton,  8  B. 
Monr.  (Ky.)  586.  Where  the  tenancy  is  without  impeachment  of  waste, 
the  tenant  is  authorized  to  cut  timber  or  open  new  mines  and  convert 
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the  produce  to  his  own  use.  Pyne  v.  Dorr^  1  T.  E,.  55  ;  Williams  v. 
Williams^  15  Yes.  425.  Eut  in  equity  tliis  right  is  limited,  and  tlie 
tenant  can  only  do  what  a  prudent  tenant  in  fee  would  do.  Ileeannut, 
therefore,  pull  down  or  dilapidate  houses,  destroy  pleasure  grounds,  or 
prostrate  trees  planted  for  shelter.  Yane  v.  Barnard,  2  Yern.  T3S. 
In  such  case  the  waste  is  called  equitable  waste,  and  it  will  be  restrained 
by  injunction,  but  only  with  reference  to  the  intention  (^f  the  person 
who  created  the  estate.     Marker  \.  Marker^  9  Hare,  I. 

§  2.  What  is  waste.  As  we  have  seen,  in  general  any  change  in  the 
estate  to  the  injury  of  the  reversioner  is  waste.  The  first  and  most 
important  brancli  concerns  the  dealings  of  the  tenant  with  trees  growing 
upon  the  estate.  The  tenant  caimot  cut  timber  on  the  premises,  with 
certain  exceptions.  What  is  timl)er  depends  first  on  tlie  general  law, 
and  second  on  the  special  custom  of  the  locality.  The  trees  must  be 
twenty  years  old  and  yet  not  so  old  as  not  t<»  have  a  reasonable 
quantity  of  usable  wood  in  them.  Ilonywood  v.  Jlomjwooil^  L.  R., 
18  Eq.  306 ;  9  Eng.  Rep.  819.  Timber  trees  are  those  used  for  build- 
ing or  reparation  of  houses.  22  Yin.  Ab.  442  ;  Chandon  v.  Talhot,  2 
P.  Wms.  600.  Thus  in  England,  oak,  ash  and  elm  are  timber,  and  in 
York,  birch  trees  were  held  to  be  timber,  because  they  were  used  in 
building  sliee}>  houses,  cottages  and  such  mean  buildings.  Cnmher- 
lamTs  Case^  Moo.  812.  Once  arrive  at  the  fact  Avhat  is  timber,  and  the 
tenant  for  life  cannot  cut  it  down.  Ilonywood  v.  Tlonywood,  L.  R., 
18  Eq.  306;  9  Eng.  Rep.  819  ;  Alexaiider  v.  Fisher,  7  Ala.  514. 

It  is  waste  to  cut  wood  which  is  not  timber  as  too  young  ;  if  it  is 
done  unseasonably,  or  in  such  a  manner  as  to  injure  the  reproductive 
capacity  of  the  stools,  or  to  cut  ornamental  trees,  or  those  planted  for 
the  protection  of  buildings  or  banks,  or  fruit  trees  in  an  orchard  or  gar- 
den, or  to  grubb  up  a  quickset  hedge  of  Avliite  thorn.  Dunn  v. 
Bryan,  7  Ir.  Eq.  143.  In  determining  whether  the  trees  are  ornamen- 
tal trees  or  not,  it  is  important  to  consider  whether  they  lun-e  l)een 
treated  as  such  by  the  owner  of  the  premises.  Id.  ;  Uawley  v.  Wol- 
verton,  5  Paige,  522 ;  Marker  v.  Marker,  9  Hare,  1  ;  Jlonyicood  v. 
Ilonywood,  L.  R.,  18  Eq.  306  ;  9  Eng.  819.  There  are  certain  excep- 
tions which  we  consider  in  the  next  section.  The  tenant  cannot  cut 
down  light  wood  for  tar.  Parkins  v.  Coxe,  2  Hayw.  (T^.  C.)  339. 
Where  the  tenant  has  the  right  to  cut  in  the  exercise  of  good  hus- 
bandry, any  encroachment  on  what  should  be  left  as  a  provision  for 
fire-wood  and  repairs  is  waste.  Peojple  v.  Damson,  4  Barb.  109.  A 
widow  cannot  make  turpentine  on  land  which  her  husband  had  not 
so  used.     Carr  v.  Carr,  4  Dev.  &  B.  (K.  C.)  L.  179.    Where  a  tenant 
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has  been  allowed  to  cut  for  the  purpose  of  clearing  land,  he  may  not, 
under  this  pretext,  cut  with  a  view  to  the  profit  from  a  sale,  and  he 
will  not  be  permitted,  just  before  the  expiration  of  his  lease,  to  cut 
down  timber.  Kidd  v.  Dennison^  6  Barb.  9  ;  Dams  v.  Gilliam,  5 
Ired.  (N.  C.)  Eq.  308 ;  Parkins  v.  Coxe,  2  Hayw.  (K.  C.)  339.  Where 
the  tenant  claimed  the  right  to  cut  the  timber  for  repaii-s,  he  cannot 
sell  it,  and  out  of  the  proceeds  repair  the  house.  22  Yin.  Abr,  453. 
So,  if  he  cuts  timber  and  it  turns  out  to  be  unsuitable,  and  he  then 
exchanges  it,  for  he  must  at  his  peril  select  such  trees  as  are  suitable 
for  the  purpose.  Simmons  v.  N^oHon,  7  Bing.  640.  But  in  Loomis 
V.  Wilbur,  5  Mas.  (TJ.  S.  C.  C.)  13,  he  was  allowed  to  cut  timber  and 
sell  it  to  procure  boards,  that  being  the  most  beneficial  mode  for  the 
estate.  Whether  the  trees  were  cut  with  the  hona  fide  intention  of 
applying  them  to  repairs  is  always  a  question  for  the  jury.  Doe  v. 
Wilson,  11  East,  56.  Other  kinds  of  waste  are  the  opening  of  new 
gravel  pits  in  the  land,  and  digging  and  selling  gravel  therefrom,  or 
digging  up  and  selling  the  soil  or  clay  where  that  was  not  the  usual 
mode  of  improving  the  land,  or  digging  the  clay  and  making  it  into 
bricks  for  sale.  Huntley  v.  Russell,  13  Q.  B.  572  ;  Limngston  v.  Rey- 
nolds, 2  Hill,  157.  And  so  of  hmestone  or  the  like,  when  not  dug  for 
the  reparation  of  buildings  or  the  manuring  of  the  land.  Co.  Inst., 
53  to  54,  b ;  Moyle  v.  Moyle,  Owen,  QQ.  So  to  open  land  to  search 
for  mines,  or  to  open  new  mines  (Saunders*  Case,  5  Rep.  12  ;  Stough- 
ton  V.  Leigh,!  Taunt.  402 ;  Darey  v.  AsJcioith,  Hob.  234 ;  Yiner  v. 
YaugJian,  2  Beav.  466 ;  Irwin  v.  Covode,  24  Penn.  St.  162  ;  Ovnngs  v. 
Emery,  6  Gill  [Md.],  260) ;  to  destroy  or  suffer  to  be  destroyed  the  stock 
of  a  dove-coyte,  park,  warren,  or  fish  pond  ( Vavasor's  Case,  2  Leon,  222  > 
Moyle  V.  Moyle,  Owen,  ^^^  ;  to  remove  stone  walls.  Thaeher  v. 
JPMnney,  7  Allen  (Mass.),  146.  In  relation  to  buildings,  waste  may  be 
committed  either  by  pulling  them  down  or  suffering  them  to  remain 
uncovered  whereby  the  timbers  rot,  or  by  remo^ang  fixtures  or 
permanent  improvements,  though  erected  by  the  tenant.  Austin  v. 
Stevens,  24  Me.  520  ;  Wall  v.  Hinds,  4  Gray  (Mass.),  256  ;  Clemence  v. 
Steere,  1  R.  I.  272  ;  Co.  Litt.  53,  a.  lie  is  bound  to  use  ordinary  care 
to  prevent  the  buildings  fi-om  going  to  decay.  Wilson  v.  Edmonds, 
24  ]Sr.  H.  517.  He  must  cidtivate  the  land  in  a  husbandlike  manner  and 
in  conformity  to  the  usual  and  reasonable  custom  of  the  country. 
Rowley  v.  Walker,  5  T.  E.  373 ;  Wilds  v.  Layton,  1  Del.  Ch.  226. 
Tliis,  however,  extends  only  to  the  usual  course  of  cultivation,  and  not 
to  any  extraordinary  mode  of  agriculture.  The  sale  of  hay  or  grass 
from  the  farm  which  ought  to  be  fed  on  it,  or  the  impoverishment  of 
the  fields  by  constant  tillage  from  year  to  year,  is  waste  iSarles  v. 
Vol.  YI.— 31 
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Sarles,  3  Sandf.  Ch.  601 ;  Moultmi  v.  BoUnson^  27  N.  H.  550) ;  or 
the  sale  of  manure  {Pluiner  v.  I*lumer,  30  N.  H.   558  ;  Daniels  v. 
Pond,  21  Pick.  [Mass.]  371 ;  Lewis  v.  Jones,  17  Peun.  St.  2G2 ;  Mid- 
dlehrook  v.  Corwin,  15  Wend.  169) ;  ordiggino^  turf  by  tenants.  Har- 
ris V.  Mins,  20  W.  E.  909 ;  Courtown  v.    Ward,   1  Sell.   &  Lef.  8. 
The  old  rule  that  the  conversion  of  arable  into  pasture  land,  or  change 
in  the  kind  of  land  is- waste,  is  now  modified,  and  the  question  is,  was 
it  justified  by  good  husbandry  and  the  usages   of  the  place  I      Crockett 
y.' Crockett,  2  Ohio  St.  ISO;  Keehr  v.  Eastman,  11  Yt.  293  ;  PhilUpa 
V.  Smith,  14  M.  ^  W.  594  ;  Sarles  v.  Sarles,  3  Sandf.  Ch.  601 ;    Weh- 
ster  V.  Webster,  33  N.  II.  25.     But  to  suffer  pastures  to  become  over- 
grown with  brush  or  to  attem])t  to  reconvert  land  grown  up  with  wood 
into  pasture,  has  been  held  waste.      Clemence  v.  Steere,  1   II.  I.   272  ; 
Clark  V.  Ilolden,  7  Gray  (Mass.),  8.     The  tenant  is  liable  for  waste 
done  u])on  the  premises  by  a  stranger,  but  he  will   not  be  for  what  is 
done  by  the  act  of  God,  the  puljlic  enemies,  or  the  law.   But  if  a  house 
is  unroofed  by  a  tempest,  the  tenant  may  not  suffer  it  to    remain   so. 
That  is,  he  must  use  ordinary  exertions  for  the  ])reservationof  the  prop- 
erty. Co.  Litt.  53,  a  ;  Pollard  v.  Shaaf^er,  1  Dall.  210  ;  Grijitlis  Case, 
Moore,  69  ;  White  v.  Wagner,  4  Ilarr.  &  J.  (Md.)  373.  If  the  waste  is 
by   cutting  timber,    properly  so   called,   the  property  in   the    timber 
cut   down,   either   by  the  tenant  or  anybody  else,  or  blown  down  by 
a  storm,  belongs  at  law   to  the   owner  of   the  first   vested  estate   of 
inheritance,  except  that  in  some  eases  where  the  timber  is  cut  under  an 
order  of  court,  the  court  disposes   of  the  proceeds  on  equitable  princi- 
ples and  makes  them  follow  the  interests  in  the  estate.     Ilonywood  v. 
Honywood,  L.  R.,  18  Eq.  306;  9  Eng.  819.     So  in  case^f  the  com- 
mission of  equitable  waste,  that  is,  where  ornamental  trees,  or   trees 
which  could  not  otherwise  be  cut  down,  even  by  a  tenant  for  life,  un- 
impeachable for  waste,  are  cut.  In  case  of  trees  not  timber,  either  from 
their  nature  or  because  they  are  too  young   or  too  old,   whether  cut 
rightfully  or  wrongfully,  the  property  vests  in  the  tenant.     Id. ;  Ber- 
riman  v.  Peacock,  9   Bing.   386 ;  Mooers  v.  Wait,   3   Wend.   104 ; 
BuRiey  v.  Dolheare,  7  Conn.  233;  Channon  v.  Patch,  5  B.  &  C.  897. 
Where  the  tenant  is  allowed  to  cut  timber  in   clearing   the   land,   it 
belongs  to  him.     Crockett  v.  Crockett,  2  Ohio  St.  180  ;  Davis  v.   Gil- 
liam, 5  Ired.  (N.  C.)  Eq.  311. 

§  3.  What  is  not  waste.  No  act  is  waste  when  it  is  such  as  a  pru- 
dent owner  would  do  upon  his  own  land  having  regard  to  the  land 
as  an  inheritance,  and  which  would  not  diminish  the  value  of  the  land 
as  an  estate.  Givens  v.  3IcCalmo7it,  4  Watts  (Penn.),  460;  Chase  v. 
Hazelton,  7  N.  H.  171 ;  Smith  v.  Poyas,  2  Des.  (S.  C.)  65 ;  Hickman 
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V.  Irvine,  3  Dana  (Ky.),  121.  Accordingly,  in  States  where  the  land 
is  new  and  covered  with  forest,  the  tenant  has  been  allowed  to  clear 
the  land,  it  being  for  the  jury  in  each  case  to  determine  whether  in 
clearing  it  the  tenant  had  cut  so  much  timber  as  to  injure  the  inherit- 
ance. Jackson  v.  Brownson,  7  Johns.  227 ;  Moorehouse  v.  Cotlieal, 
22  N.  J.  (2  Zabr.)  L.  521 ;  Keeler  v.  Eastman,  11  Yt.  293  ;  MoCullo^igh 
V.  Irvine,  13  Penn.  St.  438 ;  Drovjn  v.  Smith,  52  Me.  141 ;  Woodivard 
V.  Gates,  38  Ga.  205 ;  Harder  v.  Harder,  26  Barb.  414.  A  doweress 
has  been  allowed  to  clear  for  cultivation  a  reasonable  proportion  of  the 
lands  set  out  to  her.  Hastings  v.  Crunkleton,  3  Yeat.  (Penn.)  261 ; 
FiiuUay  v.  Smith,  6  Munf.  (Ya.)  134;  Alexander  v.  Fisher,  7  Ala. 
514;  BalUntine  v.  Poyner,  2  Hayw.  (N.  C.)  110 ;  Owen  v.  Hyde,  6 
Yerg.  (Tenn.)  334.  If  the  mode  of  using  the  land  has  been  to  cut 
the  growth  upon  it  as  the  customary  source  of  profit,  she  may  continue 
to  do  so.  Ballentine  v.  Poyner,  2  Hayw.  (N.  C.)  110 ;  Clemence  v. 
Steere,  1  R.  I.  272.  AVhere  her  husband  had  used  the  trees  to  make 
turpentine,  she  may  continue  to  do  so  and  take  new  trees  to  keep  up 
the  supply.  Carr  v.  Carr,  4  Dev.  &  B.  (N.  C.)  L.  179.  She  is  not 
limited  by  the  fact  that  the  reversion  of  different  lots  may  be  in  dif- 
ferent persons  but  may  cut,  in  good  faith,  on  either  lot,  to  use  on  the 
others.  Owen  v.  Hyde,  6  Yerg.  (Tenn.)  334;  Padelford  v.  Padel- 
ford,  7  Pick.  (Mass.)  152 ;  Dalton  v.  Dalton,  7  Ired.  (N.  C.)  Eq.  197. 
She  may  cut  reasonable  firewood  for  herself  and  her  servants  though 
they  occupy  separate  houses.  Gardiner  v.  Herring,  1  Paige,  573. 
Cutting  trees  imder  twenty  years  old  though  timber  trees  is  not  waste 
if  they  are  cut  seasonably  and  in  a  proper  manner,  that  is  according  to 
what  has  been  done  with  them  before  or  to  the  custom  of  the  neigh- 
borhood. Dunn  v.  Bryan,  7  Ir.  Eq.  143.  lie  may  cut  down  trees 
in  the  course  of  proper  management  in  order  to  allow  the  growth  of 
other  timber.  Cowley  v.  WeUesley,  L.  R.,  1  Eq.  656.  He  may  cut 
down  all  trees  which  will  not  be  timber  and  are  not  trees  for  ornament 
or  the  protection  of  the  estate.  Hanywood  v.  Honywood,  L.  P.,  18 
Eq.  306 ;  9  Eng.  819.  He  may  cut  on  timber  estates,  that  is  estates 
which  are  cultivated  for  the  produce  of  saleable  timber  and  where  the 
timber  is  cut  periodically.  Id. ;  Bagot  v.  Bagot,  32  Beav.  509.  He 
may  cut  coppices  and  underwoods  according  to  custom  and  at  season- 
able times,  and  thin  firtrees.  Pidgeley  v.  Pawling,  2  Coll.  275  ;  Edge 
V.  Pemberton,  12  M.  &  W.  1S7.  "Where  land  was  used  with  and  let 
with  a  furnace,  wood  may  be  cut  on  the  premises  for  the  furnace.  Hen 
v.  Kinney,  5  N.  J.  (2  South.)  L.  bo2;  Ei?idlay  v.  Smith,  6  Mimf. 
(Ya.)  134.  The  tenant  whether  for  hfe  or  years  may  cut  timber  for 
necessary  repairs  of  the  house  and  fences,  though  he  has  agreed  to  re- 
paii-  at  liis  own  expense.     Harder  v.  Harder,  26  Barb.  409.     But  it 
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must  be  fur  sue'i  buildings  as  were  on  the  land  and  not  such  us  lie  may 
have    afterward    erected.      Co.   Litt.    53  a.      He   is  entitled  to  take 
reasonable  estovers,  that  is  wood  from  the  land  for  fuel,  fences,  agri- 
cultural erections  and  other  necessary   improvements.      Gardiner  v. 
Derringy  1  Paige,  573.     If  the  house  is  destroyed  or  injured,  he  may 
cut  timber  to  repair  it,  but  not  for  a  new  house  or  new  fences.    Darcy 
V.  Askwith,  Hob.  238 ;  Miles  v.  Miles,  32  N.  H.  U7.     The  cutting 
must  be  for  iniuiediate  repairs   and  not  for  those  caused  by  his  own 
wrong.     Padtlfonl  v.  I^adelford,   7  Pick.  (Mass.)  152.     lie  cannot 
omit  to  take  firewood  for  years  and  then  take  a  large  amount  by  way 
of  compensation.     Clarke  v.  Cummimjs^  5  Barb.  339.     He  cannot  sell 
the  timber  and  use  the  proceeds  in  repairs.     Doe  v.  Wilson,  11  East, 
5G;  Simmons  v.  Norton,  7  l>ing.  G-IO ;  Johnson  v.  Johnson,  IS  N.  H. 
594  ;  contra,  Loo  mis  v.  Wilbur,  5  Mas.  (U.  S.  C.  C.)  13.     Whether 
the  cutting  is  in  good  faith  fur  estovers  is  a  question  for  the  jury. 
Doe  V.  Wilson,  11  East,  5C.     He  cannot  cut  for  firewood  while  there 
is  sufficient  dead  wood  on  the  premises  for  his  consumption.  Simmona 
V.  Norton,  7  Bing.  61-0.     It  is  not  waste  for  a  tenant  to  erect  new 
buildings  on  the  premises  or  to  make  changes  in  those  existing,  pro- 
viding the  property  is  not  injured  or  substantially  changed.      Win^hip 
V.  Pitts,  3  Paige,  259 ;  Jones  v.  Chappell,  L.  R.,  20  Eq.  539  ;   15  Eng. 
475  ;  Young  v.  Spencer,  10  B.  &  C.  145  ;  Jackson  v.  Tihhitts,  3  Wend. 
341 ;  Beers  v.  St.  John,  16  Conn.  322 ;  Sarles  v.  Sarles,  3  Sandf .  Ch. 
601.     Where  the  tenant  has  erected  buildings  for  purposes  of  agricul- 
ture or  manufacture,  which  are  not  so  annexed  to  the  realty  as  to 
become  a  part  of  it,  he  may  remove  them,  with  no  restriction  except 
that  he  may  not  by  such  erection  and  removal  essentially  injiu-e  the 
inlieritance,  and  they  must  be  removed  during  the  tenn.      Van  Ness  v. 
Facard,  2  Pet.  (U.  S.)  \Z1',C lenience  wSteere,  1  R.  I.  272;  ^?^6-^m 
V.  Stevens,  24  Me.  520 ;  Dozier  v.   Gregory,  1  Jones'  (N.  C.)  L.  100 ; 
McCuUough  v.  Irvine,  13  Penn.   St.   438;  Washlmrn  v.  Sproat,  16 
Mass.  449.     He  may  tear  down  a  ruinous  building  which  is  dangerous 
to  his  cattle.      Glemence  v.  Steere,  1  R.  I.  272.     He  may  defer  making 
repairs  till  they  shall  be  less  expensive,  if  no  permanent  injury  results. 
Harvey  v.  Harvey,  41  Yt.  373.     It  is  not  waste  to  leave  the  land  un- 
cultivated {Hutton  V.  Warren,  1  M.  &  W.  472),  nor  is  mere  ill  hus- 
bandry.   Richards  v.  Torhert,  3  Houst.  (Del.)  172.    It  is  not  waste  to 
continue  to  dig  in  mines  or  pits  which  are  already  open  and  which 
have  become  part  of  the  annual  profit  of  the  land,  and  if  the  mines 
and  pits  are  named  in  the  lease  so  as  to   show  an  intention  that  the 
lessee  should  have  the  benefit  of  them,  he  may  open  them.      Crouch  v. 
Puryear,  1  Eand.  (Va.)  258.     The  tenant  can  open  new  shafts  into 
the  same  vein  and  work  the  mine  even  to  exhaustion.  Id.     So  where 
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die  tenaut  was  a  devisee  of  salt  works,  he  was  allowed  an  unlimited 
use  of  the  salt  mineral.  Findlay  v.  Smith,  6  Munf.  (Ya.)  131 ;  Neel 
V.  Neel,  19  Penn.  St.  324 ;  Stoitghton  v.  Leigh,  1  Taunt.  402 ;  Clmer- 
ing  V.  Clavering,  2  P.  Wms.  388 ;  Billings  v.  Taylor,  10  Pick.  (Mass.) 
460 ;  Coates  v.  Cheever,  1  Cow.  460 ;  Irwin  v.  Covode,  24  Penn.  St. 
361.  Where  clay  or  marl  are  taken  from  the  soil  to  repair  the  build- 
ings or  improve  the  land,  this  is  not  waste.  Moyle  v.  Moyle,  Owen, 
66.  jS^or,  if  it  has  been  the  usual  mode  of  improving  the  land,  will  it 
be  waste  to  continue  to  dig  in  the  old  pits.  Huntley  v.  Russell,  13 
Q.  B.  591 ;  Knight  v.  Mosely,  Amb.  176.  It  is  not  w^aste  to  dig 
trenches  to  carry  oil  water,  or  to  cut  turf  for  actual  use.  Courtmon  v. 
Ward,  1  Sell.  &  L.  8.  A  tenant  may  open  a  way  over  meadow  land 
for  his  convenience,  and  dig  drains  by  tlie  side  of  it,  and  carry  on  earth 
to  make  it  passable,  and  carry  earth  upon  the  low  and  wet  parts  of  the 
land.  Pynchon  v.  Stearns,  11  Mete.  (Mass.)  304.  By  statute  in  Eng- 
land (6  Anne,  c,  31),  tlie  tenant  is  exempted  from  liability  for  fires  oc- 
curring by  accident  without  his  carelessness  or  fault.  Filliter  v.  Phip- 
pard,  11  Q.  B.  347.  And  this  law  is  considered  as  having  been 
adopted  here.  Lansing  v.  Stone,  37  Barb.  15  ;  14  Abb.  199  ;  Maull 
V.  W'dson,  2  TTarr.  (Del.)  443. 

§  4.  Heir  and  personal  representative.  As  ordinarily  the  execu- 
tor or  administrator  has  no  concern  with  the  real  estate,  he  cannot 
commit  waste  in  the  sense  in  which  it  is  generally  used.  Thus,  in 
W'dhur  V.  Wdhur,  7  Mete.  (Mass.)  249,  the  court  held  that  a  statute 
giving  them  jurisdiction  of  actions  of  waste  did  not  apply  to  a  case 
where  the  administrator  was  guilty  of  wasteful  management  of  the 
property  of  his  intestate.  In  Whitney  v,  Monro,  4  Edw.  Ch.  5,  where 
the  executors  had  filed  no  inventory,  and  were  charged  to  be  wasting 
the  estate,  it  was  lield  that  the  surrogate  had  authority  to  order  tliem 
to  give  security  until  the  inventory  should  be  filed,  and  the  waste  stopped 
and  that  a  court  of  equity  would  not  interfere.  But  in  Clark  v. 
Henry,  9  Mo.  339,  it  was  held  that  where  the  executor  has  made  his 
final  settlement  in  the  probate  court,  he  can  still  be  charged  in  equity 
with  waste  in  not  accounting  for  property  which  has  come  into  his 
hands.  In  some  States  the  administrator  of  an  insolvent  estate  is 
entitled  to  possession  {Gregg  v.  Currier,  36  K.  H.  200) ;  and  he  would 
then  be  charged  with  waste  strictly  so  called. 

§  5.  Gnardian  and  ward.  A  guardian  has  in  some  cases  been  held 
liable  for  waste.  But  where  a  testator  appoints  a  trustee  of  all  his 
estate  during  the  infancy  of  his  heir,  such  trustee  is  neither  a  guardian 
so  as  to  be  liable  for  waste  at  common  law,  nor  a  tenant  for  life  or  years 
or  other  term  so  as  to  be  within  the  statutes  against  waste.     Kincaird 
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V.  Scott,  12  Johns.  368.  A  guardian  oannot  cut  timber  except  for  nec- 
essary rejvairs  upon  the  property.  Tarry  v.  Black,  58  N.  Y.  185. 
Where  a  guardian  cut  trees  upon  six  acres  of  land  whicli  were  of  no 
great  value  in  themselves,  and  the  loss  of  which  did  not  di4mnish  the 
value  of  the  inheritance  and  he  accounted  for  the  proceeds,  he  was  not 
charged  with  waste.     Bond  v.  Ltjckoiood,  33  111.  212. 

§  6.  Landlord  and  tenant.  A  tenant  for  years  or  from  year  to  year 
must  keep  the  premises  wind  and  water  tight  {Auworth  v.  Johnson^ 
5  C.  ik,  P.  239) ;  and  nnist  make  fair  and  tenantable  repairs,  such  as 
keeping  the  fences  in  order  or  replacing  doors  and  windows  that  are 
broken  during  his  occupation.  Cheethcun  v.  Ilampson,  4  T.  R.  318. 
If  it  is  a  furnished  house,  he  must  take  care  of  the  furniture  and  leave 
it  with  the  linen  and  other  things  clean  and  in  good  order.  Whlh:  v, 
Nicholson,  4  M.  ife  G.  95  ;  SUmUy  v.  Ayncw,  12  M.  &  W.  827.  But 
he  is  not  bound  to  rebuild  ])reniises  which  have  accidentally  become 
ruinous  during  his  occupation  unless  he  has  covenanted  to  rebuild. 
Bullock  V.  Dommit,  6  T.  E..  650.  He  is  not  liable  for  ordinary  wear 
and  tear,  nor  to  replace  doors  and  sashes  worn  out  l)y  time,  to  put  a  new 
roof  on  the  building,  to  make  what  are  called  general  repairs,  nor  is  ho 
answerable  for  accidental  injuiy  by  fire.  Torriano  v.  Young,  o  C.  & 
P.  8  ;  Doe  v.  Ainey,  12  Ad.  &  E.  476.  He  is  not  required  to  do  paint- 
ing, whitewashing  or  papering.  Wise  v.  Metcalfe,  10  B.  &  C.  299.  He  is 
entitled  to  his  estovers  for  repairs  and  firewood.  Harder  v.  Harder,  26 
Barb.  409.  Although  his  active  duties  are  less  he  is  allowed  less  bene- 
fit from  the  premises  than  a  tenant  for  life.  Loiuj  v.  JF'itzimmons,  1 
Watts  ct  S.  530.  Where  his  lease  allows  him  to  make  additions  and 
repairs  he  may  make  such  alterations  as  would  otherwise  be  waste. 
Hasty  V.  Wheeler,  12  Me.  434.  Where  the  fann  is  let  as  a  dairy  farm 
to  a  tenant  for  years,  clearing  woodland  is  in  itself  waste.  McGregor  v. 
Brown,  10  N.  Y.  114.  Where  the  whole  land  leased  was  wild  except 
a  few  acres,  it  will  be  presumed  that  it  was  the  intention  that  the  lessee 
should  fell  timber  in  order  to  fit  land  for  cultiv^ation,  but  he  cannot 
destroy  all  the  timber  and  ii-reparably  injure  the  premises  or  perma- 
nently diminish  their  value.  Kidd  v.  Dennison,  6  Barb.  9.  In  Penn- 
sylvania the  landlord  was  granted  a  writ  of  estrepment  without  a  pre- 
%dous  notice  to  quit,  but  it  is  no  ground  for  writ  wdiere  the  lease  is  for 
mining  purposes,  that  the  tenant  is  mining  without  paying  rent,  is 
erecting  buildings,  and  is  dri\ang  faults  on  different  tracts  of  the  land 
without  the  knowledge  of  the  heirs,  and  with  money  which  should 
have  been  used  to  pay  rent.  Heil  v.  Strong,  44  Penn.  St.  264.  It  is 
not  waste  to  make  erections  which  can  be  removed,  leaving  the  property 
as  before,  and  the  materials  of  which  would  more  than  pay  the  expense. 
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Winship  V.  Pitts,  3  Paige,  259.  Where  the  lease  allowed  alterations, 
to  be  approved  of  by  the  lessor  the  lessee  cannot  make  material  altera- 
tions against  his  consent,  as  by  changing  a  dwelling-honse  into  a  store. 
Douglass  v,  Wiggins,  1  Johns.  Ch.  435.  Where  the  tenant,  being  also 
lessee  of  the  adjoining  premises,  builds  on  them  so  as  to  darken  windows 
in  the  leased  premises,  he  is  not  liable  to  an  injunction.  Athins  v. 
Chilson,  7  Mete.  (Mass.)  398.  Where  the  remainder-man  takes  a  lease 
of  part  of  tlie  particular  estate,  he  cannot  maintain  waste  for  an  injury  to 
it,  for  the  estates  merge.  Pynclion  v.  Stearns,  11  Mete.  (Mass.)  304. 
AVliere  a  tenant  at  sufferance  turned  hogs  into  a  meadow  which  rooted 
up  and  injured  the  turf,  and  he  also  cut  and  carried  away  fruit  trees, 
he  is  liable  for  waste.  Bellows  v.  McGinnis,  17  Ind.  64.  If  a  tenant  at 
will  commits  waste  it  is  a  termination  of  the  estate  at  will,  and  he 
is  liable  in  trespass.  Daniels  v.  Pond,  21  Pick.  (Mass.)  367 ;  Puck- 
man  V.  Outwater,  28  N.  J.  (4  Dutch.)  Eq.  581.  A  lessee  for  years 
cannot  sue  for  waste  {McLaughliti  v.  Long,  5  Harr.  &  J.  [Md.]  113) ; 
nor  a  tenant  for  life.     Mollineux  v.  Powell,  3  P.  Wms.  268. 

§  7.  Mortgagor  and  mortgagee.  A  mortgagee  may  maintain  an 
action  on  the  case  against  a  mortgagor,  or  a  person  claiming  under  him, 
for  waste  committed  upon  tlie  mortgaged  premises  after  forfeiture  of 
the  mortgage,  and  after  a  decree  for  the  sale  of  the  premises,  where  the 
mortgagor  is  insolvent,  and  the  premises  are  a  slender  security  for  the 
debt.  Southicorth  v,  Va7i  Pdt,  3  Barb.  347 ;  Hampton  v.  Hodges,  8 
Yes.  105.  An  action  will  lie  against  the  holder  of  the  equity  of 
redemption  for  acts  of  waste  committed  with  knowledge  that  they 
endangered  the  security,  as  by  cutting  valuable  timber  and  removing 
fences.  Van  Pelt  v.  McGraw,  4  Comst.  110.  The  owner  of  the 
equity  of  redemption  has  no  more  right  than  a  stranger  to  impair  the 
security  of  the  mortgagee  by  removal  of  buildings  or  fixtures  thereby 
causing  substantiid  and  permanent  injury  and  depreciation  to  the  prop- 
erty, lb.  In  Massachusetts  the  right  of  action  does  not  depend  upon 
proof  of  the  insufSciency  of  the  remaining  security.  The  mortgagee 
is  not  obliged  to  accept  what  remains  as  satisfaction  ^ro  toMo  of  his 
debt  at  any  valuation  whatever.  He  is  entitled  to  the  full  benefit  of  the 
entire  mortgaged  estate  for  the  fiiU  payment  of  his  entire  debt.  Byrom 
v.  Cliapin,  113  Mass.  308  ;  Salmon  v.  Clagett,  3  Bland  (Md.),  180.  It 
has  been  held  that  an  action  of  waste  could  not  be  maintained  till  after 
forfeiture.  Peterson  v.  Clai%  15  Johns.  205 ;  WaJceman  v.  BomTcs, 
2  Conn.  445.  And  that  waste  done  could  not  be  made  an  item  of  charge 
in  an  account  stated  between  the  mortgagee  and  mortgagor,  or  in  a 
bill  to  redeem.  Boston  Iron  Co.  v.  Mti^,  2  Cush.  (Mass.)  400.  If  a 
mortgagor  in  possession  cut  down  and  carry  away  timber,  he  is  liable 
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in  trespass  {Stoioell  v.  Pil'e,  2  Greenl.  [Me.]  387;  Page  v.  Robinson^ 

10  Cnsli.  [Muss.]  99) ;  or  case  in  the  nature  of  waste.  Langdon  v. 
Paul.,  22  Yt.  205.  But  perhaps  in  case  of  wild  land  a  custom  to  do 
so  niiglit  be  equivalent  to  a  license.  Id.  In  such  case  a  second  mort- 
gagee may  maintain  trespass  after  a  discharge  of  the  first  mortgage. 
Sanders  v.  Peed,  12  N.  II.  558.  The  mortgagor  is  liable  for  a  removal 
of  fixtures  {HitcJiman  v.  Walton,  4  Mees.  &  W.  409) ;  though  erected 
after  the  mortgage  was  given.  Smith  v.  Goodwin,  2  Greenl.  (Me.) 
173 ;  Burmide  v.  TwitcheU,  43  N.  H.  390.  Where  the  cutting  of 
timber  is  under  license,  express  or  implied,  from  the  mortgagee,  it 
belongs  to  the  mortgagor,  otherwise  to  the  mortgagee.    Smith  v.  Moore, 

11  jST.  II.  55  ;  Gore  v.  Jenness,  19  Me.  53  ;  Lull  v.  Matthews,  19  Vt. 
322.  The  mortgagee  was  not  allowed  an  action  of  waste  against  the 
mortgagor  before  foreclosure  in  Peterson  v.  Clark,  15  Johns.  205. 
But  he  is  not  without  remedy,  for  he  may  have  an  injunction  and  an 
account  (Id. ;  Hastings  v.  Perry,  2()  Yt.  272) ;  or  sustain  a  special 
action  on  the  case  which  lies  even  in  favor  of  a  third  mortgagee,  but  it 
would  be  a  defense  that  a  settlement  had  been  made  in  good  faith  with 
a  prior  mortgagee.  Gooding  v.  Shea,  103  Mass.  360 ;  4  Am.  Rep. 
563.  In  other  cases  the  mortgagee  has  not  been  allowed  an  action  for 
injuries  by  a  third  person  unless  they  are  committed  with  the  express 
intent  to  wrong  and  defraud  him,  and  the  mortgagor  is  unable  to  pay 
the  mortgage  debt.  Lane  v.  Jlitchcoch,  14  Johns.  213.  The  ordinary 
remedy  for  the  mortgagee  against  the  mortgagor  to  protect  the  prem- 
ises is  by  bringing  a  bill  in  equity  for  an  injunction.  Cooper  v. 
Davis,  15  Conn.  556  ;  Brady  v.  Waldron,  2  Johns.  Ch.  148;  Salmon 
v.  Clagett,  3  Bland  (Md.),  180  ;  Scott  v.  Wharton,  2  Hen.  &  M.  (Ya.) 
25 ;  G?'ag  v.  Baldtoin,  8  Blackf.  (Ind.)  164 ;  Bunker  v.  Locke,  15 
Wis.  635 ;  Vanderslice  v.  Knapp,  20  Kans.  647  ;  Hampton  v.  Hodges, 
8  Yes.  105 ;  Goodman  v.  Kine,  8  Beav.  379.  When  the  mortgagee 
has  taken  possession,  he  was  not  at  law  accountable  for  waste  {Evam^s 
V.  Thomas,  Cro.  Jac.  172 ;  McCormick  v.  Dighy,  8  Blackf.  [Ind.] 
99) ;  and  can  only  be  reached  in  equity.  Furhush  v.  Goodwin,  29 
N.  H.  321 ;  Smith  v.  Johns,  3  Gray  (Mass.),  517 ;  Lrwin  v.  David- 
son, 3  Ired.  (N.  C.)  Eq.  311.  Thus,  in  one  case  {Hansom  v.  Derby, 
2  Yern.  392) ;  he  was  ordered  to  deliver  up  the  premises  to  the  mort- 
gagor, who  was  a  pauper,  pending  a  bill  to  redeem  ;  nd  he  is  held  to 
a  strict  account  for  using  the  premises  in  a  way  inconsistent  with 
the  legitimate  purposes  of  security.  Shaeffer  v.  Chambers,  2  Halst. 
Ch.  (6  I^.  J.  Eq.)  548;  Givens  v.  McCalimni,  4  Watts,  460.  If  he 
unnecessarily  pulls  down  buildings  and  erects  new  ones  wdthout  the 
mortgagor's  consent,  he  is  liable  for  any  consequent  loss  of  rent,  r.u.! 
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will  not  be  allowed  for  lasting  improvements  and  repairs  unless  tlie 
result  of  the  whole  is  to  increase  the  value  of  the  property.  Landon 
V.  Hooper,  6  Beav.  246.  The  money  arising  from  timber  cut  will  be 
applied  first  to  the  interest  and  then  to  the  principal.  Hansom  v. 
Derby,  2  Vern.  392 ;  Farrant  v.  Lovel,  3  Atk.  T23.  If,  after  judg- 
ment for  redemption,  and  before  possession  under  it  has  been  actually 
delivered  to  the  mortgagor,  the  mortgagee  does  acts  injurious  to  the 
inheritance,  the  mortgagor,  when  he  shall  have  regained  possession, 
may  have  an  action  in  the  nature  of  waste  for  such  injury.  Taylor  v. 
Townsend,  8  Mass.  411.  The  removal  of  fixtures  by  the  mortgagee 
after  a  foreclosure  sale  and  before  the  deed  is  given  is  waste  for  which 
the  purchaser  may  sue.     Lackas  v.  Bahl,  43  Wis,  53. 

§  8.  Reversioner,  remainderman  and  tenant  for  life.  An  estate 
for  life  may  be  created  by  law,  as  in  case  of  estates  of  dower ;  and  by 
the  courtesy  or  by  deed.  In  the  former  case,  the  tenant  was  always 
liable  for  waste,  in  the  latter  it  depends  upon  the  statute  of  Marlbridge, 
which  has  been  adopted  as  common  law  here  {Sackett  v.  Sackett,  8  Pick. 
[Mass.]  312),  unless  it  is  limited  or  changed  by  the  words  of  the  instru- 
ment creating  it.  This  change  may  be  by  making  the  tenant  expressly 
dispunishable  for  waste  or  without  impeachment  of  waste,  in  which  case 
they  are  only  responsible  for  equitable  waste,  as  we  have  before  ex- 
plained, ante,  pp.  238,  240,  §§  1,  2.  The  words  "  in  strict  settlement" 
do  not  make  the  tenant  dispunishable  for  waste.  Stanley  v.  Coulthurst, 
L.  R.,  10  Eq.  259.  The  right  of  the  tenant  may  also  be  enlarged  by 
the  evident  purpose  of  the  lease.  Hence  where  the  whole  of  a  farm 
when  leased  is  in  a  wild  and  uncultivated  state,  the  parties  will  be  held 
to  have  intended  that  the  lessee  should  be  at  liberty  to  fell  part  of  the 
timber  to  fit  the  land  for  cultivation.  Kidd  v.  Dennison,  6  Barb.  9. 
An  act  restricting  tenants  for  life  from  committing  waste  embraces  ten- 
ants for  life  created  by  will.  Hamden  v.  liice,  24  Conn.  350.  Im- 
provements will  not  excuse  or  justify  waste  when  they  are  beneficial  to 
the  tenant  only,  and  may  be  used  up  and  gone  before  the  expiration  of 
the  tenancy.  Van  Syckel  v.  Finer y,  18  ^.  J.  Eq.  (3  Green)  387.  If 
the  owner  of  a  farm  convey  it  in  fee,  and  take  back  a  conveyance  for  life, 
his  former  practice  in  the  manner  of  taking  wood  for  fuel  does  not  enlarge 
his  right  as  life  tenant.  Webster  v.  Webster,  33  K.  H.  18.  Tenants  in 
common  for  life,  are  liable  to  the  reversioner  for,  an  injury  to  the  inherit- 
ance by  a  stranger,  or  by  a  part  of  the  tenants  in  common.  Wood  v. 
Griffin,  46  X.  H.  230.  One  who  has  only  a  contingent  remainder  or 
executory  devise  cannot  maintain  waste.  Hunt  v.  Hall,  37  Me.  363. 
One  who  has  a  remainder  for  life  only  cannot  sue  for  waste.  Mayo  v. 
Feaster,  2  McCord's  (S.  C.)  Ch.  137.  A  reversioner  may  recover  after  he 
YoL.  VI.— 32 
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has  sold  liis  interest  in  the  land  or  estate,  for  waste  committed  before 
such  sale.  Robinsoiw.  Wheeler,  25  N.  Y.  252.  The  action  against  a 
tenant  for  life  by  devise  does  not  survive,  Brovyne  v.  Blick,  3  Murph. 
(N.  C.)  511. 

§  9.  Tenants  in  common.  It  has  been  held  that  one  tenant  in 
common  may  be  liable  to  another  for  waste.  This  subject,  however,  is 
usually  regulated  by  statute.  Taking  fixtures  and  implements  from  a 
ruinous  mill  and  using  them  in  his  own,  or  even  burning  some  rotten 
timbers  of  the  mill  dam,  was  held  not  waste.  Dodd  v.  Watson,  4  Jones' 
(N.  C.)  Eq.  48.  Cutting  down  and  clearing  wood  land  was  held  waste. 
Johnson  v.  Johnson,  2  Hill's  (S.  C.)  Ch.  277.  The  statute  gi^^ng  dam- 
ages to  one  tenant  in  common  for  waste  by  another  applies  only  where 
the  tenancy  is  admitted.  Prescott  v.  Nevers,  4  Mas.  (C.  C.)  326.  The 
actiou  given  by  the  North  Carolina  statute  is  confined  to  cases  of 
permanent  injury.  Smith  v.  Sharpe,  Busb.  (N.  C.)  L.  91.  "Where  a 
petition  for  partition  is  pending,  an  injunction  against  waste  will  be 
granted.  Hawley  v.  Clowes,  2  Johns.  Ch.  122.  After  partition  decreed 
the  tenant  will  not  be  enjoined  from  farming  contrary  to  the  custom 
of  the  country,  between  landlord  and  tenant.  Bailey  v.  Hobson,  L. 
K.,  5  Ch.  App.  180. 

ARTICLE  II. 

REMEDIES. 

Section  1.  In  general.  At  common  law,  a  right  of  action  existed 
only  in  cases  of  tenancies  created  by  the  law  itself,  that  is,  tenancies  in 
dower,  and  curtesy.  These  were  created  by  the  law  and  it  was  thought 
that  the  law  was  bound  to  protect  the  remainderman  or  reversioner  from 
injury.  But  where  the  tenancy  was  created  by  contract,  it  was  left  to 
the  parties  to  establish  the  terms  and  provide  against  waste.  But  by 
the  statute  of  Marlborough,  52  Hen.  Ill,  ch.  24,  the  landlord  was 
given  a  right  to  recover  his  actual  damages  in  all  cases  of  waste  by 
tenants,  and  by  the  statute  of  Gloucester  6  Edw.  I,  ch.  5,  the  penalty 
was  increased  to  treble  damages  and  a  forfeiture  of  the  premises. 
Sackett  v.  Sachett,  8  Pick.  (Mass.)  312  ;  Chipman  v.  Emeric,  3  Cal. 
283.  At  common  law  there  were  two  remedies  for  waste,  one  by  writ 
of  prohibition  where  it  had  been  threatened,  the  other  by  w^rit  of  waste 
for  waste  actually  done.  Co.  2nd  Inst.  300.  The  forfeitm'e  given  of 
the  thing  wasted  extended  only  to  the  part  actually  wasted  if  it  was 
separable.  If  done  sparsini  through  a  wood,  che  whole  lot  was  for- 
feited. If  in  several  rooms  of  a  house,  the  whole  house.  If  only  in 
a  part  of  the  wood  or  in  one  room  of  a  house  such  part  only,  if  sep- 
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1    ^      n^  9^  Tnc;t    299    303.     If  the  tenant  repaired  the 

263      But  this  whole  .natter  has  been  largely  modified  by  "^t  f-    -^" 
t^ifim;  Sl.«<..v,i>.,,SlM.^.M.    0,1,-  .1.  »n.«l-.. 

have  generally  fal  en  "^to  cUsu.e.   ^  y  ^^  (Jleavdmid, 

6  Conn.  328 ;  Smith  v.  Follansbee,  13  Me.  J(^ ,  ^avKt, 

'\t"  Who  may  sue.  The  action  of  waste  coi^d  only  be  brought  by 

§  2.   »  no  ma    s  j^^ediate  estate  of  inheritance  in  rever- 

the  person  ^^'^^/^^^^j  f  f^^' ^^^^^^^  an  expectant  interest  in  land 

sion  or  remainder,  and  a  person  '^^J.^^^  Peterso^i  v.  Clark,  15 

^;L  a  contingency  to  an  e— y  ^^  ^^^  ^^ 

^^ir.;:^':".  Litt  oton  tl.  case  --~~: 
and  recover  the  actual  damage  done.  Cto  -  ";^;f;^J  ^l^,,. 
As  ^ve  have  seen,  it  has  sometimes  bee.i  held    hat  "f '^ler  o 

-rnee^oHt:  trird  t;  ^tir  ^... .  -  j-, - 

owner  must  be  pleaded  in  abatement  "r^^My^H    ^^^       I 
portionment  of  '^-''f  ^^j./^lz^^f  ri.r«,  13  Wis.  472.' 

'^e'""mo™n.5*^tu.^     Any  tint  ma/be  liable  to  this  action 
§  3.   >>  no  maj  oe  ^ucu.  j  commission  of 
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373 ;  Short  v.  Piper,  4  Harr,  (Del.)  181.  But  in  Smith  v.  Folla/iishee^ 
13  Me.  273,  the  right  of  action  was  denied.  But  after  slie  has  assigned 
her  estate,  she  is  not  Hable  to  the  assignee  of  the  reversion  for  waste 
committed  by  her  assignee.  Foot  v.  Dickinson,  2  Mete.  (Mass.)  611. 
The  husband  of  a  tenant  in  dower  who  removes  a  building,  even 
though  he  built  it  himself,  is  liable  whether  his  wife  is  living  or  dead, 
but  not  for  permissive  waste  after  her  death  and  the  surrender  of  his 
possession.  Dozier  v.  Gregory,  1  Jones'  (N.  C.)  L.  100.  A  tenant  by 
the  curtesy  may  be  liable  for  waste.  Morgan  v.  Lamed,  10  Mete. 
(Mass.)  50  ;  Davis  v.  Gilliam,  5  Ired.  (N.  C.)  Eq.  308.  A  husband  and 
wife  may  be  jointly  liable.  Bacon  v.  Smith,  1  Ad.  &  El.  (N.  S.)  345  ; 
Dejarnette  v.  Allen,  5  Gratt.  (Va.)  499.  It  does  not  lie  against  the 
assignee  of  a  tenant  by  tlie  curtesy  {Bates  v.  Shraeder,  13  Johns.  260); 
nor  against  a  tenant  by  elegit.  Scott  v.  Lenox,  2  Brock.  (U.  S.  C.  C.) 
57.  Tlie  distinction  in  many  of  these  cases  is  between  the  action  of 
waste,  strictly  so  called,  and  an  action  upon  the  case  in  tlie  nature  of 
waste.  Case  lies  against  the  assignee  of  a  lessee  {Short  v.  Wilson,  13 
Johns.  33) ;  but  not  even  this  for  permissive  waste  {Jones  v.  Hill,  7 
Taunt.  392) ;  nor  against  the  tenant  himself  if  he  holds  the  premises 
under  an  express  covenant  to  repair.  Jones  v.  Hill,  7  Taunt.  392 ;  contra, 
Moore  v.  Townshend,  33  X.  J.  Law,  284.  After  the  expiration  of  his 
term,  waste  will  lie  against  a  tenant  for  years  as  well  as  covenant  for  a 
breach  of  the  covenants  contained  in  his  lease.  Schermerhorn  v.  Buell, 
4  Den.  4.21',Ki7ilyside  v.  Thornton,  2  W.  Bla.  1111. 

A  guardian  has  been  held  liable  to  action,  but  not  a  testamentary  trus- 
tee. Jyincaid  V.  Scott,  12  Johns.  368.  A  tenant  in  common  may  be 
liable.  Smith  v.  Sharjpe,  Busb.  (N.  C.)  L.  91.  A  tenant  at  will  has 
been  made  to  respond  for  trespass  in  an  action  of  trespass,  guare  clausum, 
fregit.  Daniels  v.  Pond,  21  Pick.  (Mass.)  367.  A  sub-tenant  may  be 
sued  {Rutherford  v.  Aiken,  3  Thomp.  &  C.  60 ;  Harnett  v.  Maitland, 
16  M.  ife  W.  257) ;  and  even  a  stranger  may  be  liable  to  an  action  on 
the  case.  Chase  v.  Hazelton,  7  IST.  H.  175  ;  Elliot  v.  Smith,  2  id.  430 ; 
Randall  v.  Cleaveland,  6  Conn.  328.  The  remedy  for  wrongs  of  this 
nature  has  been  extended  beyond  the  case  of  persons  technically  ten- 
ants to  that  of  any  persons  lawfully  in  possession  of  land.  Thus  a 
purchaser  of  lands  is  responsible  for  a  negligent  burning  of  the  building 
upon  a  rescission  of  the  contract.  Cornish  v.  Strutton,  8  B.  Monr.  (Ky.) 
586.  An  execution  debtor  is  liable  for  waste  after  sale  and  before  pos- 
session by  the  purchaser.  Rich  v.  Baker,  3  Den.  79  ;  Thomas  v.  Gro- 
fiit,  14  ]^.  Y.  474.  "Where  lands  are  exchanged  an  action  lies  after 
the  contract  but  before  the  deeds  and  possession  are  given.  Marsh  v. 
Current,  6  B.  Monr.  (Ky.)  493.     Any  entering  and  holding  by  the 
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permission  of  the  owner  and  subservient  to  the  owner,  constitutes  a 
sufficient  tenancy  to  make  the  occupier  liable  to  action.  Freemcm  v. 
Headley,  33  N.  J.  Law,  523.  A  party  in  adverse  possession  may  be  sued 
for  waste,  especially  after  ejectment  brought  against  him.  People  v. 
Davison,  4  Barb.  109. 

§  4.  Action  at  law.  As  we  have  already  seen  the  plaintiff's  remedy 
may  take  a  variety  of  forms.  At  common  law,  the  person  having 
the  next  immediate  estate  of  inheritance  in  reversion  or  remainder 
could  maintain  an  action  of  waste,  in  which  he  could  recover  the  place 
wasted  and  treble  damages,  provided  there  was  privity  of  action  or 
privity  of  estate  between  the  parties.  Bates  v.  Shraeder,  13  Johns. 
260 ;  WaHcer's  Case,  3  Eep.  23 ;  Foot  v.  Dickinson,  2  Mete.  (Mass.) 
611.  If  this  privity  did  not  exist,  then  an  action  upon  the  case  in  the 
nature  of  waste  would  still  lie,  in  which  the  actual  damages  could 
be  recovered  by  any  one  having  a  reversionary  interest  against  any 
one  who  did  the  injury,  whether  lessee  or  stranger.  Chase  v.  Hazel- 
trni,  7  N.  II.  175  ;  Flliot  v.  Smith,  2  id.  430.  In  many  cases,  the 
reversioner  may  have  his  election  between  these  two  remedies,  but  he 
cannot  maintain  both.  Stetson  v.  Day,  51  Me.  434.  The  reversioner 
also,  where  the  waste  has  been  in  the  removal  of  timber,  hay,  manm-e 
or  fixtures,  may  seize  them  if  he  can  find  them,  or  bring  trover  for 
their  conversion,  or  replevy  them,  or  bring  trespass  de  bonis  for  the 
taking  of  them.  Nor  does  it  matter  whether  the  timber  is  cut  by  a 
stranger  or  by  the  tenant.  BoivW  Case,  11  Rep.  82 ;  Richardson  v. 
T(yrk,  14  Me.  216  ;  Bulkley  v.  Dolheare,  7  Conn.  233 ;  Ifooers  v. 
Wait,  3  Wend.  104 ;  Pluiner  v.  Pliimer,  30  N.  H.  558.  If  the  ten- 
ant has  sold  the  timber,  the  reversioner  may  bring  an  action  for  money 
had  and  received  against  him.  Leagram  v.  Knight,  L.  R.,  2  Ch.  App. 
631.  If  the  trees  are  cut  by  a  stranger,  both  the  tenant  and  the  rever- 
sioner may  have  actions ;  the  tenant,  trespass,  for  the  injury  to  his  pos- 
session ;  and  the  reversioner,  case  or  trespass,  if  the  trees  are  removed,  as 
they  are  then  his  al)solute  property.  Lane  v.  Thomjjson,  43  N.  H.  324. 
If  Pi  tenant  at  will  commits  waste,  it  is  held  a  determination  of  the  estate 
at  -sviU  and  trespass  quare  clausum  f regit  will  lie.  Daniels  v.  Pond,  21 
Pick.  (Mass.)  367.  If  the  tenancy  is  by  written  lease  with  covenants,  he 
may  be  liable  after  the  expiration  of  his  term  to  an  action  of  covenant  on 
his  lease,  or  of  case  for  waste.  Kinlyside  v.  Thornton,  2  W.  Bla.  1111 ; 
Burchell  v.  Eornshy,  1  Camp.  360.  But  an  action  on  the  case  for 
permissive  waste  does  not  lie  where  the  premises  are  held  under  an 
express  covenant  to  repair.  Jones  v.  Hill,  7  Taunt.  392.  Where  trees 
were  blown  down  by  a  tempest,  it  was  held  that  trover,  not  waste,  was 
the  proper  remedy  against  one  who  carried  them  away.     Shult  v. 
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Barker,  12  S.  &  R.  272.  A  mortgagor  who  cut  down  and  carried  away 
timber  was  held  liable  in  trespass.  Stoivell  v.  Pike,  2  Greenl.  (Me.) 
387 ;  Page  v.  Rohinsoiiy  10  Cush.  (Mass.)  99 ;  Ilarris  v.  Ilaynes,  34 
Yt.  220 ;  Cooper  v.  Davis,  15  Conn.  556 ;  Bumside  v.  Twitchell,  43 
IST.  H.  390.  The  mortgagee  may  bring  trespass  or  trover  against  one 
who  cuts  and  carries  away  timber  or  afterward  converts  it  to  his  own 
use,  though  under  a  license  from  the  mortgagor.  Frothingham  v. 
McKusich,  24  Me.  403 ;  LoMgdon  v.  Paul,  22  Vt.  205.  But  waste 
will  not  lie  until  after  forfeiture.  Peterson  v.  Clark,  15  Johns.  205. 
In  some  cases,  injury  to  the  security  is  held  to  be  a  necessary  element 
in  the  case.  Yan  Pelt  v.  McGraw,  4  N.  Y.  110 ;  contra,  Gooding 
V.  Shea,  103  Mass.  360 ;  4  Am.  Rep.  563 ;  Byrom  v.  Chapin,  113 
Mass.  308.  A  mortgagee  cannot  maintain  trover  for  trees  cut  down 
by  a  mortgagor  in  possession,  as  the  property  does  not  vest  in  him. 
Peterson  v.  Clark,  15  Johns.  205.  No  action  lies  against  a  mortgagor 
for  permissive  waste.  Allison  v.  McCune,  15  Oliio,  726  ;  Gardner  v. 
Heartt,  3  Den.  232.  A  second  mortgagee  cannot  maintain  trespass  qua/re 
claiisum  f regit  iov  an  injury  to  the  premises  {Gooding  v.  Shea,  103 
Mass.  360  ;  4  Am.  Rep.  563) ;  unless  before  action  the  first  mortgage  is 
discharged.  Sanders  v.  Peed,  12  N.  H.  558.  In  Hitchman  v.  Walton, 
4  Mees.  &  W.  409,  case  was  sustained  by  a  mortgagee  for  a  removal  of 
fixtures.  It  is  held  not  to  be  necessary  to  refer  to  the  statute  giving  the 
action  {Carris  v.  Ingalls,  12  Wend.  70 ;  Robinson  v.  Kinne,  1 N.  Y.  (T. 
&  C.  60) ;  and  though  such  reference  is  made,  and  to  the  wrong  sec- 
tion, the  verdict  will  be  supported.  Achey  v.  Ilidl,  7  Mich.  423.  The 
plaintiff  need  not  set  out  his  title  with  particularity  and  need  only 
show  himself  entitled  to  the  immediate  estate  of  inheritance.  Greenly 
V.  Hall,  3  Harr.  (Del.)  9.  But  if  he  alleges  his  title  as  a  devise  of  a 
remainder  in  fee,  he  cannot  prove  a  remainder  in  fee  by  descent. 
Southerland  v.  Jones,  6  Jones'  (N.  C.)  L.  321.  The  action  for  waste 
did  not  survive  at  common  law.  Compere  v.  Uicks,  7  T.  R.  732 ; 
Browne  v.  Blick,  3  Murph.  (K.  C.)  511.  But  in  many  States  this 
has  been  changed  by  statute,  and  an  action  is  given  to  the  heir  or  rep- 
resentatives of  the  reversioner  and  against  the  representatives  of  the 
tenant.  Washb.  on  Real.  Prop.,  Yol.  1,  p.  *119 ;  Rutherford  v. 
Aiken,  3  N.  Y  (T.  &  C.)  60. 

§  5.  Injunction.  The  more  ordinary  remedy  in  case  of  waste  is  an 
injunction  against  the  continuance  of  the  wrong.  A  bill  for  an  in- 
junction lies  in  favor  of  any  person  interested  in  the  property.  Camp 
V.  Bates,  11  Conn.  51.  It  is  the  only  remedy  where  a  tenant  M'ithout 
impeachment  of  waste  exercises  this  power  in  an  unreasonable  and  un- 
conscionable manner.     Kane  v.  Yanderhurgh,  1  Johns.  Ch.  11.     It  is 
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not  a  remedy  for  mere  trespass.  Attaquim,  v.  Fis\  5  Mete.  (Mass.) 
140.  The  rule  laid  down  in  Georges  Creeh  Co.  v.  Detmold,  1  Md.  Ch. 
Dec.  371,  is  tliat  if  there  is  a  privity  of  estate  between  the  party 
applying  for  the  injunction  and  him  who  is  doing  or  threatening  to  do 
the  acts,  such  as  exists  between  tenant  for  life  or  years  and  the  rever- 
sioner, it  is  not  necessary  that  the  act  should  work  irreparable  injury 
to  induce  the  court  to  grant  it.  But  if  the  parties  are  strangers  in 
respect  to  the  estate  or  are  claimants  adverse  to  each  other,  the  court 
will  require  evidence  that  the  injury  threatened  will  be  irreparable 
before  it  will  interpose  to  restrain  the  acts  by  injunction.  Atkins  v. 
Chilson,  7  Mete.  (Mass.)  398;  Poindextery.  Henderson,  Walk.  (Miss.) 
176.  An  injunction  was  granted  where  the  land  of  an  insolvent  debtor 
was  attached.  Camp  v.  Bates,  11  Conn.  51.  And  in  other  cases,  it 
is  granted  pending  an  action  to  try  the  title  of  land,  but  not  to  prevent 
the  ordinary  use  and  cultivation  of  the  property.  Durall  v.  Waters, 
1  Bland  (Md.),  569 ;  StaaU  v.  Freeman,  6  N.  J.  (2  Halst.)  Eq.  490  ; 
Bush  V.  Phillips,  3  Wend.  428  ;  Kimler  v.  Clarle,  2  Hill's  (S.  C.)  Ch. 
617.  Where  a  bill  is  brought  to  stay  waste  and  it  appears  that  waste 
has  already  been  done,  it  is  competent  for  a  court  of  equity  to  require 
an  account  of  the  waste  to  be  taken,  and  to  give  the  party  a  compensa- 
tion for  the  damages.  Watson  v.  Hunter,  5  Johns.  Ch.  170 ;  Ware 
V.  Ware,  6  N.  J.  (2  Halst.)  Eq.  117.  The  account  granted  is  only 
incidental  to  the  right  to  an  injunction  against  future  waste.  AcTcer- 
man  v.  Hartley,  8  N.  J.  (4  Halts.)  Eq.  476  ;  Hi^ginhotham.  v.  Haw- 
kins, L.  E.,  7  Ch.  676  ;  3  Eng.  Eep.  568.  And  if  an  action  at  law 
for  such  waste  would  be  barred,  no  account  can  be  taken.  The  statute 
runs  from  the  time  when  the  waste  is  committed,  or  at  least  from  the 
time  when  the  tenant  who  sells  timber  gets  the  money.  HigginJjotham 
V.  Hawkins,  L.  K.,  7  Ch.  677 ;  3  Eng.  Eep.  568.  For  further  con- 
sideration of  this  topic,  see  Yol.  Ill,  pp.  694-700,  Injunction,  Chap. 
80,  title  II,  Art.  1,  §  7. 

§  6.  Damages.  The  damages  which  can  be  recovered  will  vary  as 
the  suit  is  for  the  injury  to  the  estate,  or  for  the  value  of  fixtures  or 
timber  severed.  In  many  States  the  reversioner  can  still  recover,  in  a 
proper  action,  treble  damages.  Chijpman  v.  Errteric,  3  Cal.  283 ;  Harder 
V.  Harder,  26  Barb.  409  ;  Sackett  v.  Sackett,  8  Pick.  (Mass.)  306.  On 
the  question  of  the  amount  of  damages,  the  relative  value  of  the  land, 
with  the  wood  on,  compared  with  the  value  with  it  off,  the  depreciation 
of  the  wood  left  standing,  and  the  amount  of  wood  land  left,  are  all 
material.  Harder  v.  Harder,  26  Barb.  409.  In  Massachusetts  it  is 
held  that  in  case  of  waste  by  a  mortgagor,  the  mortgagee  is  not  limited 
to  the  injury  to  his  secmity,  but  may  recover  the  damage  to  the  estate. 


256  WASTE. 

He  is  entitled  to  the  full  benefit  of  the  entire  mortgaged  estate  for  the 
full  payment  of  his  entire  debt.  Byrom  v.  Chajpin,  113  Mass.  308. 
If  the  action  is  trover  for  remoN-ing  timber  or  fixtures,  the  title  to  which 
vested  in  the  landlord  on  removal,  the  damages  are  the  value  of  the 
property  removed.  Where  the  action  is  brought  for  cutting  down  tim- 
ber, the  plaintiif  recovers  as  damages  the  amount  by  which  the  value  of 
the  estate  is  diminished  by  its  destruction,  and  not  merely  the  value  of 
the  trees.  Aehey  v.  Hull,  7  Mich.  423.  The  tenant,  when  sued  for 
cutting  timber  and  selling  it,  cannot  recoup,  or  make  counter-claim  for 
improvements  made  by  him  upon  the  premises  at  another  time.  More- 
house V.  Cotheal,  22  N.  J.  (2  Zab.)  Law,  521 ;  Van  SycM  v.  Emery, 
18  N.  J.  Eq.  (2  C.  E.  Green)  387;  Ililler  v.  Shields,  55lnd.  71.  But 
in  an  account  decreed  in  equity  against  a  tenant  for  waste  of  timber,  he 
may  be  allowed  in  mitigation  for  firewood  and  timber  furnished  by 
him  for  the  farm  from  other  premises.  Sarles  v.  Scales,  3  Sandf .  Ch.  601. 
Where  digging  turf  by  sub-tenants,  though  in  itself  waste,  improved 
the  land,  the  tenant  was  not  held  to  account  for  it.  Harris  v.  Ekiris, 
20  W.  E.  999.  The  purchaser  of  the  reversion  cannot  claim  damages 
for  cutting  ornamental  trees,  if  there  is  no  injury  to  the  reversion. 
Buhh  V.  Yelverton,  10  L.  K.  Eq.  465  ;  40  L.  J.  Ch.  38.  Where  trover 
is  brought  for  timber  cut,  the  damages  are  its  value,  though  increased 
by  the  tenant's  labor.  Harris  v.  Goslin,  3  Harr.  (Del.)  340.  The 
plaintiff  can  only  recover  for  the  injury  to  the  particular  estate  which 
he  holds.  Hamdenx.  Bice,  24  Conn.  350.  The  non-joinder  of  a  joint 
owner  may  be  available  in  mitigation  of  damages.  Achey  v.  Hull,  7 
Mich.  423.  Where  the  waste  is  committed  by  a  stranger,  he  is  not  lia- 
ble to  full  damages  in  an  action  by  a  tenant,  unless  the  tenant  has  already 
been  held  responsible  by  the  remainderman.  Wood  v.  Griffin,  46  K. 
H.  230.  In  a  bill  in  equity  to  redeem  mortgaged  premises,  in  which 
proceeding  an  account  has  been  taken,  the  mortgagor  will  not  be  charged 
with  the  treble  damages  allowed  by  statute.  Boston  Iron  Co.  v.  JTing, 
2  Cush.  (Mass.)  400. 

§  7.  Defenses.  The  defenses  which  would  go  in  general  denial  of 
the  offense  indicated  in  the  discussion  of  what  constitutes  waste,  such 
would  be  that  trees  cut  were  of  a  nature  that  the  tenant  had  a  right  to 
cut,  or  that  there  was  a  custom  to  cut  such  trees,  or  that  they  were  rea- 
sonable cuttings  to  clear  the  land.  Other  defenses  would  be  in  confes- 
sion and  avoidance.  The  smallness  of  the  damages  may  be  a  defense. 
Thus,  the  removal  of  a  little  more  hay  and  muck  than  were  replaced  by 
the  manure  retm-ned  was  held  not  to  be  actionable.  Harvey  v.  Harvey, 
41  Vt.  373.  Where  the  waste  is  a  small  amount  only,  the  courts  in 
North  Carolma  will  arrest  judgment.     Shejpjpard  v.  Shejppard,  2  Hayw. 
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382.     And  at  common  law  the  damage  done  must  exceed  tlii-ee  shillings 
and  four  pence.     Harrow  School  v.  Alderton,  2  B.  &  P.  88 ;  Riyg  v. 
Parsons,  cited  2  East,  156.     But  where  the  waste  is  by  alterations  of 
the  buildings,  or  other  acts  which  may  endanger  the  title,  by  destroying 
identity,  the  premises  may  be  increased  in  lvalue,  and  yet  an  action  lie. 
Pinda/r  v.  Wadsworth,  2  East,  154.     If  the  tenant  repairs  what  would 
be  held  to  be  waste,  before  action  brought,  it  is  a  defense.     JacJcsony. 
Andrew,  18  Johns.  431 ;  Johnson  v.  Pettit,  1  Cine.  (Ohio)  25.     Evi- 
dence of  a  parol  consent  by  the  landlord  to  the  cutting  of  trees,  on 
condition  that  the  tenant  would  clear  and  seed  down  the  land  where 
the  trees  were  cut,  is  not  admissible,  such  consent  being  a  mere  license, 
and  requiring  writing  to  give  it  vaHdity.     McGregor  v.  Brown,  10  N. 
Y.  114 ;  Wood  v.  Griffin,  46  N.  H.  236.     Where  the  premises  set  off 
as  dower  were  leased  to  the  reversioner,  and  he  took  possession,  it  is  a 
waiver  of  a  forfeiture  for  waste.     Rickman  v.  Irvine,  3  Dana  (Ky.), 
121.    Improvements  made  by  the  tenant  will  not  excuse  or  justify  waste, 
especially  when  the  benefit  is  to  the  tenant  only,  and  may  be  gone  be- 
fore the  expiration  of  the  tenancy.      Tan  Sychel  v.  Emery,  18  N.  J. 
(3  C.  E.  Green)  Eq.  387;  Miller  y.  Shields,  55Ind.  Yl.     It  is  no  de- 
fense that  the  defendant  had  disseized  the  plaintiff  {Achey  v.  Hull,  7 
Mich.  423) ;  nor  that  the  reversioner  purchased  the  estate  of  the  tenant 
after  the  waste.     Dupree  v.  Bujpree,  4  Jones'  (N.  C.)  Law,  387.     It  is 
no  defense  to  the  claim  for  treble  damages  that  the  tenant  had  good 
reason  to  believe  the  land  to  be  his  own.     Pidbinson  v.  Kinne,  1  T. 
&  C.  (]SI.  Y.)  60.     A  verdict  of  guilty  as  to  part  is  an  acquittal  as  to 
the  rest.     Morehouse  v.  Cotheal,  22  N.  J.  (2  Zab.)  Law,  521.     Where 
the  tenant  or  mortgagor  has  settled  the  damages  with  some  person  hav- 
ing the  superior  right,  as  a  first  mortgagee,  it  will  be  a  defense  to  an 
action  by  any  person   holding  a  later  title,  as  a  second   mortgagee. 
Gooding  v.  Shea,  103  Mass.  360 ;  4  Am.  Kep.  563. 
YoL.  YI.— 33 
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CHAPTER  CXXXVI. 

WATER  AND  WATER-COURSES. 
ARTICLE  I. 

OF   WATER  AND   WATE^-COUBSES  GENEEALLT. 

Section  1.  Defiuitiou  and  nature.  A  water-course  is  a  stream  of 
water,  usually  flowing  in  a  definite  channel,  having  a  bed  and  sides  or 
banks,  and  usually  discharging  itself  into  some  other  stream  or  body 
of  water.  Luther  v.  Wuinisinn/uit  Co.,  9  Cush.  171;  Gavit  v. 
Chamhers,  3  Ohio,  495 ;  Starr  v.  Child,  20  Wend.  149  ;  Eulrich  v. 
liichter,  37  Wis.  226 ;  S.  C.  affirmed,  41  id.  BIS  ;  Bcumes  v.  Sahron, 
10  Nev.  217 ;  Wag7ier  v.  Zong  Island  R.  11.  Co.,  5  Sup.  Ct.,  N.  T. 
(T.  &  C.)  163  ;  S.  C,  2  Ilun,  633.  To  constitute  a  water-course,  the 
size  of  the  stream  is  not  important.  It  may  be  yery  small,  and  the 
flow  of  the  water  need  not  be  constant  (Id. ;  Shields  v.  Arndt,  3 
Green's  Ch.  [K.  J.]  234;  Gillett  v.  Johnsmi,  30 Conn.  180  ;  Bassett  v. 
Salisbury  Manuf.  Co.,  43  X.  II.  569) ;  but  it  must  be  something  more 
than  a  mere  surface  drainage  over  the  entire  face  of  a  tract  of  land, 
occasioned  by  unusual  freshets  or  other  extraordinaiy  causes.  Water 
flowing  through  a  hollow  or  ravine,  only  in  times  of  rain  or  melting  of 
snow,  is  not,  in  contemplation  of  law,  a  water-course.  Id.;  Aug.  on 
Water-courses,  §  4,  J  /  Chasernare  v.  Richards,  7  II.  L.  Cas.  349 ; 
Eulrich  V.  Richter,  41  Wis.  318.  But  if  the  face  of  the  country  is 
such  as  necessarily  to  coUect  in  one  body  so  large  a  quantity  of  water, 
after  heavy  rains  and  the  melting  of  large  bodies  of  snow,  as  to  require 
an  outlet,  and  if  such  water  is  regularly  discharged  through  a  well-de- 
fined channel  which  the  force  of  the  water  has  made  for  itself,  and 
which  is  the  accustomed  channel  through  which  it  flows,  and  has  flowed 
from  time  immemorial,  such  channel  is  an  ancient  natural  water-course. 
Earl  V.  DeHart,  12  N.  J.  Eq.  280. 

Almost  the  whole  law  of  water-courses  is  founded  upon  the  common- 
law  maxim  aqua  cut^rit  et  debet  curr&re  tit  currere  solebat.  Because 
water  is  descendible  by  nature,  the  owner  of  a  dominant  or  superior 
heritage  has  an  easement  in  the  servient  or  inferior  tenement  for 
the  discharge  upon   it   of  aU    waters  which   by  nature  rise    in^  or 
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flow  ever,  or  fall  upon  tlie  superior.  Kauffmnn  v.  Griesemer^  26 
Penn.  St.  407 ;  M'Calmont  v.  Whitaker,  3  Rawle  (Penu.),  84.  Hence 
the  owner  of  a  mill  has  an  easement  in  the  land  below  for  the 
free  passai^e  of  the  water  from  the  mill,  in  the  natural  channel 
of  the  stream,  accompanied  with  a  right  to  enter  upon  the  land 
for  the  purpose  of  clearing  out  the  stream  and  removing  obstructions 
to  the  free  flow  of  the  water.  Prescott  v.  Williams,  5  Mete.  429. 
But,  as  seen  from  the  cases  cited  above,  a  mere  right  of  drainage 
over  the  general  surface  of  land  is  very  different  from  the  right  to 
the  flow  of  a  stream  or  brook  across  the  premises  of  another.  Ang. 
on  Water-courses,  §  4.  See,  also,  Bangor  v.  Zansil,  51  Me.  521 ; 
Ashley  x.Wolcoit,  11  Cush.  105.  And  it  is  held  that  to  constitute 
a  water-course,  in  which  riglits  may  be  acquired  by  user,  the  flow  of 
water  must  possess  that  unity  of  character  hy  which  the  flow  on  one 
person's  land  can  be  identified  with  that  on  his  neighbor's  land. 
Briscoe  v.  Brought,  11  Ir.  C.  L.  R.  250. 

Water-courses,  in  the  sense  here  intended,  are  very  commonly  de- 
nominated "  rivers  "  or  "  rivulets,"  according  to  their  magnitude.  Ang. 
on  Water-courses,  §  3. 

§  2.  Of  the  ownership.  The  right  to  flowing  water  is  now  well 
settled  to  be  a  right  incident  to  property  in  the  land.  Elliott  v.  Fitch- 
hurg  R.  R.  Co.,  10  Cush.  193.  A  stream  of  water  is  as  much  the 
property  of  the  owner  of  the  soil  over  which  it  passes,  as  the  stones  scat- 
tered over  it.  Buckingham  v.  ^mith,  10  Ohio,  288.  Post,  p.  262.  See 
Browne  v.  Kennedy,  5  Ilarr.  &  Johns.  (Md.)  195 ;  Clark  v.  Conroe,  38 
Yt.  469  ;  Eoath  v.  Driscoll,  20  Conn.  532 ;  N'evmn  v.  Pryor,  7  Wheat. 
7 ;  Williams  v.  Jackson,  5  Johns.  489 ;  Bullen  v.  Runnels,  2  N.  H. 
255.  So,  this  right  or  corporeal  hereditament,  which  is  embraced 
within  or  appertains  to  the  ownership  of  the  land  over  and  through 
which  a  water-course  runs,  is  subject  to  the  same  incidents  as  other  in- 
terests in  real  property.  It  may  be  conveyed  absolutely,  or  its  use 
maybe  modified  or  restricted  by  grant  {Brace  v.  Yale,  10  Allen,  443); 
so,  too,  it  may  be  lost,  or  acquired  either  wholly  or  in  part  by  an  ad- 
verse user  sufficiently  long,  exclusive,  and  notorious,  to  furnish  ade- 
quate grounds  for  the  presumption  of  a  grant.  Id.  And  see  Wright 
V.  Howard,  1  Sim.  &  Stu.  190.  It  is,  however,  to  be  observed,  that 
a  grant  of  a  stream  of  water  or  water-course,  eo  nomine,  will  not  pass 
the  land  over  which  the  water  runs  {Jackson  v.  Halsted,  5  Cow.  216 ; 
Nostrand  v.  Durland,  21  Barb.  478.  See  Beach  v.  Mayor,  etc.,  of 
New  York,  45  How.  [k.  Y.]  357,  368 ;  Egremont  v.  Williams,  11  Ad. 
&  El.  [X.  S.]  700) ;  nor  will  an  action  lie  to  recover  the  possession  of 
water  by  the  name  of  water  only,  but  it  must  be  brought  in  respect  of 
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the  land  which  lies  at  the  bottom,  and  the  description  of  it  must  be,  so 
much  land  covered  with  water.  2  Bl.  Com.  18  ;  Race  v.  Ward,  4  El. 
&  Bl.  708.     Vol.  3,  p.  6. 

Such  little  streams  as  cannot  in  their  natural  state  be  used  for  the 
floating  of  boats,  etc.,  and  for  the  transportation  of  property,  are  to  be 
regarded  as  priwate  property,  and  not  as  public  highways  {Cates  v. 
Wadlington,  1  McCord  [S.  C],  580  ;  Treat  v.  Lord,  42  Me.  552) ; 
and,  although  by  the  application  of  artificial  means,  at  the  expense  of 
the  owner,  they  become  hoatal>le  and  susceptible  of  public  use,  yet 
they  do  not  thereby  become  the  property  of  the  public.  Wadsvjorth  v. 
Smith,  11  Me.  278. 

It  is  well  settled  in  this  country,  that  a  grant  by  a  State  conveying  a 
tract  of  territory  carries  with  it  a  right  of  property  in  all  the  water- 
courses within  the  boundaries  of  the  grant.  Coovert  v.  O^ Conner,  8 
Watts,  470 ;  Middleton  v.  Pritchard,  4  111.  510 ;  Lunt  v.  Ilolland,  14 
Mass.  149 ;  Canal  Commissioners  v.  People,  5  Wend.  423  ;  Ang.  on 
Water-courses,  §  4. 

§  3.  Riparian  proprietors.  The  owners  of  water-courses  are,  in 
law,  denominated  riparian  proprietors.  JBardwell  v.  Arnes,  22  Pick. 
333,  355.  And  the  difference  between  a  stream  running  by  the  side  of 
a  man's  land,  and  one  which  runs  through  it  is,  that  in  the  former  case 
he  owns  but  half,  and  in  the  latter  the  whole  of  the  ground  covered  by 
the  stream.  Starr  v.  Child,  2U  Wend.  140,  154.  The  land  on  one 
side  of  a  stream  may  be,  and  most  frequently  is,  owned  by  one  person, 
and  the  land  on  the  opposite  side  by  another ;  and  when  such  is  the 
case,  each  proprietor  owns  to  the  middle,  or  what  is  called  the  thread 
of  the  river.  Yol.  I,  711,  tit.  Boundaries.  But  if  the  same  person  bo 
the  owner  of  the  lands  on  both  sides  of  the  stream,  he  owns  the  whole 
stream  to  the  extent  of  the  length  of  his  lands  upon  it.  Id. ;  3  Kent's 
Com.  428.  And  see  Bichett  v.  Morris,  L.  R.,  1  H.  L.  Sc.  Cas.  47.  In 
ascertahiing  the  thread  of  the  river,  it  will  be  proper  to  take  the  mid- 
dle line  between  the  shores  upon  each  side,  without  regard  to  the  chan- 
nel, or  lowest  and  deepest  part  of  the  stream.  And  in  ascertaining  the 
shores  or  water-lines  on  each  side,  to  measure,  it  will  be  proper  to  find 
what  those  lines  are  when  the  water  is  in  its  natural  and  ordinary  stage 
at  a  medium  height,  neither  swollen  by  freshets  nor  shrunk  by  drought. 
Trustees,  etc.  v.  Dickinson,  9  Cush.  544.  And  see  Boss  v.  Faust,  54 
lud.  471 ;  S.  C,  23  Am.  Rep.  655  ;  Yol.  1,  pp.  707-721,  tit  Boundaries. 

The  same  rule  applies,  whether  a  grant  of  land  is  made  by  a  State  or 
by  an  individual ;  and  where  a  State,  having  tiJe  to  lands  lying  on  both 
sides  of  a  water-course  not  navigable,  grants  the  lands  lying  on  one 
side  thereof,  and  bounded  thereby  it  is  universally  admitted,  that  such 
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grant  carries  with  it  the  title  to  a  moiety  of  the  "bed  of  the  water- 
course. Hayes  v,  Bowmmi^  1  Rand.  (Ya.)  420 ;  Browne  v.  Kennedy, 
5  Harr.  &  J.  (Md.)  19.5 ;  People  v.  Canal  Appraisers,  13  Wend.  355  ; 
17  id.  571.  And  grants  by  the  general  go\'ernment  of  the  United 
States  are  construed  by  the  common-law  rule,  unless  there  is  something 
to  exclude  or  quahfy  that  construction.  Middleton  v.  Pritchard,  5 
111.  510-  Thus,  a  grant  by  the  United  States  of  land  lying  upon  the 
river  Mississippi,  without  reservation,  was  held  to  pass  to  the  grantee  a 
title  to  the  middle  of  the  stream.  Id.  See,  also,  Morgan  v.  Reading, 
3  Sm.  tfe  M.  (Miss.)  366  ;  St.  Paul,  etc.,  Hailroad  Co.  v.  Schurmer,  7 
Wall.  272,  288. 

Where  land  lying  on  each  side  of  a  stream  was  owned  by  tenants  in 
common,  and  they  made  partition  of  the  same,  by  assigning  the  land 
on  one  side  of  the  stream  to  one,  and  that  on  the  other  side  to  another, 
it  was  held  that  the  two  tracts  were  to  be  considered  as  separated  by 
the  thread  or  central  line  of  the  stream.     ITing  v.  JTing,  7  Mass.  496. 

§  4.  When  persons  become  riparian  owners.  This  branch  of 
the  subject  involves  the  rules  of  law  relating  to  boundaries,  as  to  which, 
see  Vol.  1,  pp.  707-721. 

§  5.  Of  the  riglit  to  use  the  water.  The  right  of  the  owner  of  lands 
to  the  continued  flow  of  the  water,  in  its  natural  channel,  is  not  an  ease- 
ment but  a  natural  right  {Stohoe  v.  Singers,  8  El.  &  Bl.  36  ;  Wads- 
worth  v.  Tillotson,  15  Conn.  366  ;  Tyler  v.  Wilkinson,  4  Mas.  [C.  C] 
397) ;  it  is  an  incident  of  property,  as  much  as  the  right  to  have  the 
soil  itself  in  its  natural  state,  unaltered  by  the  acts  of  a  neighboring 
proprietor,  who  cannot  dig  so  as  to  deprive  it  of  the  support  of  his 
land  {Dickinson  v.  Grand  Junction  Canal  Co.,  7  Exch.  299  ;  Critten- 
ton  V.  Alger,  11  Mete.  284 ;  Hill  v.  Nevjman,  5  Cal.  445)  ;  and  the 
right  can  only  be  extinguished  by  operation  of  law,  the  act  of  God,  or 
the  act  of  the  owner  himself.  Mississippi  Central  E.  R.  Co.  v.  Mason, 
51  Miss.  234.  The  general  doctrine  is,  that  every  person,  •  through 
whose  land  a  natural  water-course  rims,  has  a  ri^hi, puhlici  juris,  to  the 
benefit  of  it  as  it  passes  through  his  land,  to  all  the  useful  purposes  to 
which  it  may  be  applied ;  and  no  proprietor  of  land,  on  the  same 
water-course,  either  above  or  below,  has  a  right  unreasonably  to  divert 
it  froin  flowing  into  his  premises,  or  obstruct  it  in  passing  from  them, 
or  to  corrupt  or  destroy  it.  It  is  inseparably  annexed  to  the  soil,  and 
passes  with  it,  not  as  an  easement,  nor  as  an  appurtenance,  but  as  parcel. 
Use  does  not  create  it ;  and  disuse  cannot  destroy  or  suspend  it.  Unity 
of  possession  and  title  in  such  land  with  the  lands  above  or  below  it 
does  not  extinguish  or  suspend  it.  Shaw,  C.  J.,  in  Johnson  v.  Jordan^ 
2  Mete.  (Mass.)  239.     And  see  Wheatley  v.  Baugh,  25  Penn.  St.  528 ; 
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Tourtellot  v.  PheljM^  -4  Gray,  370  ;  Crossley  v.  Lightowler,  L.  E..,  3  Eq. 
296 ;  Sam2)son  v.  Hoddlnott,  1  C.  B.  (N.  S.)  608.  But,  strictly  speak- 
ing, the  riparian  proprietor  has  no  property  in  tlie  water  itself,  but 
a  simple  use  of  it,  while  it  passes  along.  The  consequence  of  this 
principle  is,  that  no  proprietor  has  a  right  to  use  the  water  to  the  preju- 
dice of  another.  Tyler  v.  Wilkinson,  4  Mas.  (C.  C.)  400 ;  Wehh  v. 
Portland  Manuf.  Co.,  3  Sumn.  (C.  C.)  189 ;  Mason  v.  Hill,  5  B.  & 
Ad,  1 ;  S.  C,  2  Nev.  <k  M.  747.  lie  has  a  right  to  the  reasonable  use 
of  the  water  flowing  past  his  laud,  lor  his  domestic  purposes,  and  for 
his  cattle,  and  this  without  regard  to  the  effect  which  such  use  may 
have,  in  case  of  a  deficiency,  upon  proprietors  lower  down  the  stream. 
He  also  has  the  right  to  the  use  of  the  water  for  any  other  purpose, 
provided  he  does  not  thereby  interfere  with  the  rights  of  other  pro- 
prietors, either  above  or  below  him.  Perkins  v.  Dow,  1  Root  (Conn.), 
635  ;  Blanchard  \ .  Baker,  8  Mc.  253;  Miner  v.  Gilmour,  12  Moore's 
P.  C.  C.  131.  Subject  to  this  condition,  a  riparian  proprietor  may 
dam  up  the  stream  for  the  purpose  of  a  mill,  or  divert  the  water  for 
the  purpose  of  irrigation ;  but  he  has  no  right  to  interrupt  the  regular 
flow  of  the  stream,  if  he  thereby  interferes  with  the  lawful  use  of 
the  water  by  other  proprietors,  and  inflicts  upon  them  a  sensible  injury. 
Id.  ;  Bowman  v.  City  of  New  Orleans,  27  La.  Ann,  501,  The  water- 
power  to  which  the  riparian  propiietor  is  entitled,  consists  in  the  fall  of 
the  stream,  when  in  its  natural  state,  as  it  passes  through  his  land,  or 
along  the  boundary  of  it ;  or,  in  other  words,  it  consists  of  the  differ- 
ence of  level  between  the  surface  where  the  stream  first  touches  his 
land  and  the  surface  where  it  leaves  it,  McCalmont  v.  Whittaker,  3 
Rawle  (Penn.),  84.  See,  also.  Brown  v.  Bash,  45  Penu.  St,  ()(y  ;  TiUot- 
son  V,  Smith,  32  N,  II,  94. 

The  right  to  appropriate  a  stream  of  water,  to  the  exclusion  of  any 
owners  of  the  banks  of  the  stream,  cannot  be  acquired  in  a  less  period 
than  twent)^  years,  Maso7i  v.  Hill,  2  Nev,  &  M,  747 ;  S,  C,  5  B.  & 
Ad.  1 ;  Cam^hell  v.  Smith,  8  N.  J.  Law,  140,  A  right  to  the  use  of 
water  in  a  particular  manner  may,  however,  be  acquired  by  an  unin- 
terrupted adverse  enjoyment  thereof  for  a  period  of  twenty  years. 
Townsend  v.  McDonald,  12  IST.  Y,  (2  Kern.)  381 ;  Law  v.  McDonald, 
9  Han  (N.  Y,),  23 ;  Pillsbivry  v,  Moore,  44  Me,  154 ;  White  v.  Chapin, 
12  Allen,  516  ;  Watkins  v.  Peek,  13  N.  H,  360  ;  Bucklin  v,  Truell,  54 
id,  122.  The  entire  doctrine  as  stated  by  Judge  Denio,  in  Townsend 
V.  McDonald,  12  N.  Y,  (2  Kern,)  391,  is,  that  "  if  one  proprietor  has, 
during  a  period  of  twenty  years  or  more,  possessed  and  used  a  portion 
of  the  hydraulic  property  belonging  to  another  proprietor,  not  by 
license  or  favor,  but  adversely  and  in  derogation  of  the  rights  of  such 
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proprietor,  the  law,  upon  considerations  of  policy,  and  for  the  purpose 
of  quieting  a  long  possession,  will  presume  a  grant  f  roro  the  proprietor 
thus  intruded  upon  to  the  other,  and  will  preclude  the  party  who  has 
thus  acquiesced  from  asserting  the  right  which  he  otherwise  would 
have  had."  See,  also,  Hammond  v.  Zehnei\  23  Barb.  473  ;  S.  C. 
affirmed,  21  N.  Y.  (7  Smith)  118 ;  Sargent  v.  Ballard,  9  Pick.  251. 
A  special  right,  different  from  the  general  one,  and  paramount  to  the 
general  rights  of  other  owners  of  land  on  the  same  stream,  may  be  ac- 
quired, by  an  exclusive  enjoyment  for  fifteen  years,  in  Connecticut ; 
and  to  this  end,  it  is  not  necessary  that  such  enjoyment  should  have 
been  adverse  to  the  claims  of  those  affected  by  it.  Ingraham  v. 
Hutchinson,  2  Conn.  584 ;  Parker  v.  Hotchkiss,  25  id.  321.  The  rule 
is  the  same  in  Vermont.  Rogers  v.  Page,  Brayt.  (Yt.)  169  ;  Perrin 
V.  Garfield,  37  Yt.  304,  308.  In  Pennsylvania  the  period  is  twenty- 
one  years  ( Cooper  v.  Smith,  9  Serg.  &  R.  26),  in  Texas  it  is  ten  years 
{Haas  V.  Choussard,  17  Tex.  588),  and  so  in  Louisiana.  Pelahoussaye 
V.  Judice,  13  La.  Ann.  587.  See  Yol.  2,  tit.  Easements  ;  Yol.  4,  pp.  744 
et  seq. 

§  6.  Diversion  of  water.  See  Yol.  4,  pp.  699,  739.  An  owner  may 
not  use  his  property  absolutely  as  he  pleases,  but  his  dominion  is 
limited  by  the  maxim  of  the  law,  "  sic  utere  tuo  ut  alienum  non  Icedas.''^ 
In  accordance  with  this  maxim  it  has  been  invariably  held,  that,  in 
the  absence  of  a  license  or  grant,  the  owner  of  land  has  no  right  to 
di/vert  a  stream  of  water  flowing  through  his  land  from  its  natural 
course,  to  the  damage  of  a  land- owner  below.  See  Sands  v.  Trefusis, 
Cro.  Car.  573 ;  Brown  v.  Best,  1  Wils.  174 ;  Hart  v.  Evans,  8  Penn. 
St.  13 ;  Newhall  v.  Ireson,  8  Cush.  595 ;  Davis  v.  Winslow,  51  Me. 
264,  291 ;  Porter  v.  Durham,  74  N.  C.  767.  And  it  is  held  that  the 
wrongful  diversion  of  a  stream  of  water  implies  some  damage,  though 
merely  nominal.  ChatfiAd  v.  Wilson,  27  Yt.  670.  Even  the  owners 
of  a  mill  have  not  the  right,  when  it  becomes  necessary  for  the  pur- 
pose of  repairs,  to  divert  the  stream  upon  which  it  is  situated,  to  the 
injiu-y  of  another  projjrietor  upon  the  same  stream  below.  And  if  they 
cannot  make  their  repairs  without  such  injurious  diversion  of  the 
stream,  they  must  obtain  the  consent  of  the  proprietor  below  them,  for 
that  purpose,  or  answer  hun  in  damages  for  the  injury  he  sustains. 
YanHoesen  v.  Coventry,  10  Barb.  518.  And  see  Davis  v,  Getchell, 
50  Me.  602. 

A  diversion  of  a  stream,  in  what  may  be  called  the  technical  sense 
of  that  word,  denotes  the  turning  of  the  stream,  or  a  part  of  it,  as  such, 
from  its  accustomed  direction — its  natural  course — .-o  that  the  water 
thus  diverted  never  reaches  the  land  of  the  owner  below,  and  therefore 
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cannot  be  used  by  him,  ha  it  might  have  been,  were  it  not  for  such 
diversion.  Parke/'  v.  Grisioold,  17  Conn.  288,  299.  The  insensible 
loss  of  the  water,  which  is  necessarily  consequent  upon  the  beneficial 
and  proper  enjoyment  of  it,  is  not  a  diversion  within  the  technical 
rule.  Id. ;  Wadsworth  v.  Tillotson,  15  id.  366.  And  see  J^ord  v. 
Whitlock,  27  Yt.  265. 

If  a  natural  stream  of  water  flows  and  forms  the  boundary  between 
the  lands  of  different  proprietors,  the  fee  of  each  owner  includes  one- 
half  of  the  bed  of  the  stream ;  but  each  is  entitled  to  use  one-half  of 
the  water  which  flows  in  the  stream,  without  regard  to  the  position 
and  course  of  its  principal  channel  and  current.  Pratt  v.  Zamson,  2 
Allen,  275.  As  expressed  by  Platt,  J.,  in  Yandenhurg  v.  Vanhergen^ 
13  Johns.  212,  "  the  grant  of  an  undivided  share  in  a  stream  of  water 
would  not  authorize  the  grantee  to  appropriate  or  modify  the  stream 
to  the  injury  of  others  who  have  a  joint  interest  in  it.  The  property 
in  a  stream  of  water  is  indivisible.  The  joint  proprietors  must  use  it 
as  an  entire  stream  in  its  natural  channel ;  a  severance  would  destroy 
the  rights  of  all."  See,  also,  Wehh  v.  Portla7id  Mamif.  Co.^  3  Sumn. 
(C.  C.)  189 ;  Blanchard  v.  Baker,  8  Me.  253. 

Wliere  a  spring  rises  on  one  man's  land,  and  from  it  a  stream  runs 
through  the  land  of  another,  the  first  cannot  divert  the  stream  from  its 
natural  channel,  although  barely  sufficient  for  his  own  domestic  uses 
and  watering  his  land.  Arnold  v.  Foot,  12  Wend.  330  ;  Chatfield 
V.  Wilson,  27  Vt.  670 ;  Fleming  v.  Davis,  37  Tex.  173,  197.  The 
plaintiff  need  not  show  that  he  has  sustained  actual  damages  in  order 
to  sustain  his  action ;  the  law  will  imply  damage  iu  such  a  case.  Id.  But 
it  is  held  in  ISTew  York,  that  an  action  will  not  lie  for  an  injury  done 
by  the  diversion  of  a  water-course,  where  the  premises  injured  are  situ- 
ated in  another  State.  Watts  v.  Kinney,  23  Wend.  484 ;  6  Hill,  82; 
Graves  v.  McKeon,  2  Denio,  639 ;  3  id.  610 ;  LapTiam,  v.  Rice,  55  N. 
Y.  (10  Sick.)  472,  477. 

§  7.  Surface  water  aud  drainage.  See  Yol.  3,  pp.  711,  712  ;  Yol.  4, 
pp.  740  et  seq.  As  it  respects  surface  water,  the  prevailing  doctrine  in 
this  country  appears  to  be,  that,  when  two  fields  are  adjacent  and  one 
is  lower  than  the  other,  the  owner  of  the  upper  field  has  a  natural 
easement  to  have  the  water  that  falls  upon  his  land  flow  off  from  the 
same  upon  the  field  below,  which  is  charged  with  a  corresponding 
servitude.  Hence  it  is  held  that  the  owner  of  the  lower  field  has  no 
right  to  erect  embankments  whereby  the  natural  flow  of  the  water 
from  the  upper  field  shall  be  stopped ;  nor  has  the  owner  of  the  upper 
field  a  right  to  make  any  excavations  or  drains  by  which  the  flow  of 
water  is  diverted  from  its  natural  channel  and  a  new  channel  made  on 
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the  lower  ground ;  nor  can  he  collect  into  one  channel  waters  usually 
flowing  off  into  his  neigbor's  fields  by  several  channels,  and  thus  in- 
crease the  rush  upon  the  lower  fields.  This  is  the  doctrine  of  the  civil 
law.  See  Lattimore  v.  Davis,  14  La.  161 ;  Bcnoman  v.  City  of  New 
Orleans^  27  La.  Ann.  501.  And  it  has  been  adopted  by  the  courts  in 
many  of  the  States.  Martin  v.  Riddle,  26  Penn.  St.  415 ;  Oghurn  v. 
Connor,  46  Cal.  346 ;  S.  C.  13  Am.  Rep.  213 ;  Porter  v.  Durham,  74 
N.  C.  767 ;  Butler  v.  Peek,  16  Ohio  St.  334.  But,  in  other  States,  the 
doctrine  of  the  common  law  prevails ;  and  it  is  held,  in  accordance  with 
this  doctrine,  that  the  obstruction  of  surface  water,  or  an  alteration  in 
the  flow  of  it,  affords  no  cause  of  action  in  behalf  of  a  person  who  may 
suffer  loss  or  detriment  therefrom,  against  one  who  does  no  act  incon- 
sistent with  the  due  exercise  of  dominion  over  his  own  soil.  A  party 
may  improve  any  portion  of  his  land,  although  he  may  thereby  cause 
the  siu'face  water  flowing  thereon,  whencesoever  it  may  come,  to  pass  off 
in  a  different  direction  and  in  larger  quantities  than  previously.  If 
such  an  act  causes  damages  to  adjacent  land,  it  is  damnum  absque  in- 
juria. Wheeler  v.  Worcester,  10  Allen,  591.  See,  also,  Dickinson  v. 
Worcester,  7  id.  19 ;  Bawstron  v.  Taylor,  11  Exch.  369 ;  Buffum  v. 
Harris,  5  R.  L  243.  There  is  said  to  be  no  principle  of  law  wliich 
will  prevent  the  owner  of  land  from  filling  up  the  wet  and  marshy 
places  on  his  own  soil  for  its  amelioration  and  his  own  advantage, 
because  his  neighbor's  land  is  so  situated  as  to  be  incommoded  by  it. 
Such  a  doctrine  would  militate  against  the  well-settled  rule  that  the 
owner  of  land  has  fidl  dominion  over  the  whole  space  above  and  below 
the  surface.  Dexio,  C.  J.,  in  Goodale  v.  Tattle,  29  N.  Y.  (2  Tiff.) 
459.  And  see  Warner  v.  Long  Island  R.  B.  Co.,  2  Hun  (N.  Y.), 
633;  S.  C,  5  Sup.  Ct.  (T.  &  C.)  163. 

§  8.  Subterranean  diversion.  Subterraneous  currents  of  water 
are  not  subject  to  the  same  rules  of  law  in  respect  to  the  rights  of 
parties  to  their  undisturbed  flow,  as  streams  above  the  surface.  In  the 
absence  of  a  right  specially  acquired,  the  owner  of  the  soil  through 
which  such  a  currrent  passes  has  no  such  property  in  it  that  he  can 
maintain  an  action  for  its  diversion  or  disturbance.  Brown  v.  Illius, 
27  Conn.  84;  Johnstown  Cheese  Manuf.  Co.  Y.Veghte,  69  !N".  Y.  (24 
Sick.)  16.  Thus,  one  who  digs  a  well  on  his  own  land  in  good  faith  to 
obtain  water  for  his  domestic  uses  is  not  liable  for  the  consequent 
diversion  of  unknown  subterranean  percolations  or  currents  from  the 
spring  of  an  adjoining  owner.  Chase  v.  Silverstone,  62  Me.  175 ;  S. 
C,  16  Am.  Rep.  419.  And  a  land-owner  may  drain,  mine,  or  quarry, 
though  in  so  doing  he  interferes  with  the  flow  of  water  in  hidden,  un- 
known, underground  channels.  Acton  v.  Blundell,  12  M.  &  W,  324; 
YoL.  Yl.— 34 
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Chasemore  v.  Bichards,  7  II.  L.  Cas.  349 ;  Ilodgkhison  v.  Ennor^  4 
B.  &  S.  229 ;  Popj)lewell  v.  Jlodgkinson,  L.  R.,  4  Exch.  248,  251 ; 
Clark  V.  Conroe,  38  Yt.  469;  Ellis  v.  Dunccm,  21  Barb.  ^ '^ ; 
Hanson  v.  McCue,  42  Cal.  303  ;  10  Am,  Eep.  299  ;  Frazier  v.  Brown, 
12  Ohio  St.  294.  See  xS'^je^j^  v.  Cutis,  50  N.  II.  439 ;  S.  C,  9  Am. 
Rep.  276.  But  it  is  otherwise  as  it  respects  a  knovm,  and  well-defined 
subterranean  channel  {Taylor  v.  Welch,  6  Oreg.  198),  and  a  land-owner 
may  not  negligently  or  maliciously  divert  even  an  unknown  subter- 
ranean stream,  to  the  damage  of  an  adjoining  proprietor.  Haldeman 
V.  Bruckhart,  45  Penn.  St.  514.     See  Yol.  4,  p.  739. 

The  doctrine  of  prescription,  or  presumption  of  a  grant  from  lapse 
of  time,  can  have  no  application  to  the  case  of  underground  waters 
percolating  through  the  earth  ( Wheatley  v.  BaugK  25  Penn.  St.  528  ; 
Greenleaf  v.  Francis,  18  Pick.  117,  122)  ;  as  to  underground  percola- 
tions, no  rights  are  gained,  because  nol)ody  knows  any  thing  about 
them.  Smith  v.  Kenrick,  7  C.  B.  515,  546.  And  see  lioath  v.  DriscoU, 
20  Conn.  533,  541. 

§  9.  Easement  of  drip.  The  servitude  of  drip  is  that  by  wliich 
one  man  engages  to  permit  the  waters  flowing  from  the  roof  of  his 
neifflibor's  house  to  fall  on  his  estate.     3  Kent's  Com.  436.     And  see 

o  

Tlhomas  v.  TJiomas,  2  Cr.  M.  &  R.  34.  AYhere  a  party  builds  a  house 
on  the  line  of  his  lot,  with  eaves  projecting  over  the  adjoining  lot,  so 
as  to  throw  thereon  the  water  from  the  roof,  it  is  a  manifest  encroach- 
ment upon,  and  appropriation  of  such  lot,  to  the  extent,  at  least,  of  the  ■ 
projection ;  and  twenty  years'  acquiescence,  hy  the  owner  of  the  adja- 
cent lot,  in  this  encroachment,  is  sufficient  to  lay  the  foundation  for 
presuming  a  grant  of  the  right  so  to  use  it.  Cherry  v.  Steinl\\  Md. 
1.  And  SGQ  Smith  v.  Smith,  110  Mass.  302 ;  Carhrey  v.  Willis,  7  Allen, 
364,  370 ;  Tttcker  v.  Newman,  11  Ad.  &  El.  40.  Acquiescence  in 
what  would  be  a  nuisance,  unless  done  by  permission,  will,  in  law, 
raise  a  presumption  of  a  grant.  Norton  v.  Volentine,  14  Yt,  239,  246. 

But  it  was  Gaid  that  the  flow  of  water  for  twenty  years  from  the  eaves 
of  a  house  could  not  give  a  right  to  the  neighbor  to  insist  that  the  house 
should  not  be  pulled  down  or  altered,  so  as  to  diminish  the  quantity  of 
water  flowing  from  the  roof.      Wood  v.  Waud,  3  Exch.  748,  778. 

§  10.  Obstructing  and  detaining  water.  It  is  as  illegal  to  detain 
the  water  of  a  running  stream  unreasonably,  as  it  is  to  divert  it.  But 
it  may  be  considered  as  well  settled  that  in  the  use  of  a  stream  for  do- 
mestic, agricultural,  and  manufacturing  purposes,  to  which  every  ripa- 
rian owner  is  entitled,  there  may  of  right  be  some  diminution,  retardation, 
or  acceleration  of  the  natural  current,  that  is  perfectly  consistent  with 
the  common  right,  and  which  is  necessarily  implied  in  the  right  to  use 
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it  at  all.  Tyler  v.  Wilkinson,  4  Mas.  (C.  C.)  397,  401 ;  Parker  v.  ITotch- 
kiss,  25  Conn.  321 ;  Da/vis  v.  Getchell,  50  Me.  602 ;  Embrey  v.  Owen, 
6  Excli.  352.  Such  owner  may  even  abstract  and  consume  a  portion  of 
the  water,  for  domestic  purposes,  for  watering  his  cattle,  and  in  some 
cases  for  irrigating  his  land,  taking  care  not  to  interfere  materially  with 
a  similar  right  in  his  neighbor.  Id.  So,  where  the  nature  of  the  stream 
requires  it,  he  may  detain  the  water  by  his  dam,  to  enable  him  to  apply 
it  usefully  to  manufacturing  purposes,  and  then  discharge  it  in  the 
working  of  his  mills,  in  quantities  greater  than  the  natural  flow  of  the 
stream  ;  but  such  use  must  be  reasonable,  and  so  as  not  to  cause  material 
injury  or  annoyance  to  his  neighbor.  Hayes  v.  Waldron,  44  IST.  H.  580; 
Merritt  v.  Brinkerhoff,  17  Johns.  306.  What  is  a  reasonable  u^QvoMst 
depend  upon  a  variety  of  conditions,  such  as  the  size  and  character  of 
the  stream,  and  the  uses  to  which  it  can  be  or  is  applied.  See  Honsee 
V.  Hammond,  39  Barb.  89,  95 ;  Gtllett  v.  Johnson,  30  Conn.  180  ;  Tour- 
tellot  V.  Phelps,  4  Gray,  370,  375.  And  it  is  generally  a  question  for 
the  jury  to  decide.  Hayes  v.  Waldron,  44  N.  H.  580  ;  Miller  v.  Miller, 
9  Penn.  St.  74 ;  Snow  v.  Parsons,  28  Yt.  459.  The  detention  of  water 
by  a  dam,  for  the  benefit  of  a  mill,  oftentimes  results  in  an  injury  to  the 
owners  of  the  privilege  below.  It  does  not,  however,  follow  that  for 
every  such  injury  there  is  a  remedy.  If  the  detention  is  indispensable 
to  the  owner's  reasonable  enjoyment  of  his  rights  in  the  common  high- 
wa}^,  and  is  continued  no  longer  than  is  necessary  for  that  purpose,  the 
proprietor  below  is  without  remedy  for  any  injury  he  may  have  suffered 
thereby ;  otherwise,  the  right  of  common  use  is  nugatory,  and  the  party 
requiring  such  use  is  himself  obstructed  in  its  exercise.  Davis  v. 
Winslow,  51  Me.  264,  290.  See,  also,  Wehh  v.  Portland  Manuf.  Co.,  3 
Sumn.  (C.  C.)  189  ;  Chandler  v.  Howland,  7  Gray,  348,  350  ;  Hartzall 
V.  Sill,  12  Penn.  St.  248.  See  Yol.  4,  p.  700.  To  retain  the  water  by  a 
dam  for  the  purposes  of  a  fish  pond,  constantly  maintained,  and  therefore 
allowing  the  natural  flow  of  the  water  to  pass  unimpeded  to  the  plain- 
tiffs mill,  is  held  to  be  a  just  and  reasonable  exercise  of  the  defendant's 
right  to  use  the  water  as  it  passes  through  his  land.  In  the  absence  of 
any  grant,  prescription,  or  contract,  the  plaintiffs  have  no  legal  right  to 
use  the  defendant's  land  as  a  reservoir,  except  so  far  as  the  erection  of 
their  mill-dam  may  necessarily  cause  the  water  to  flow  back  upon  it ; 
and  the  right  to  cause  it  thus  to  flow  cannot  restrain  the  defendant  from 
making  a  reasonable  use  of  the  water  on  his  own  land,  provided  he  re- 
turns it  all  to  its  natural  channel  when  it  leaves  his  land,  and  allows  it 
to  flow  thence  regularly  to  the  plaintiff's  land  below.  Wood  v.  Edes, 
2  Allen,  579.  And  see  City  of  Springfield  v.  Harris,  4  id.  494. 
But  where  a  mill-owner  kept  his  water-gates  closed  through  several 
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of  the  working  hours  of  each  day,  thereby  depriving  the  owners  ot  a 
factory  on  the  stream  below  of  the  use  of  the  water  for  that  time,  and 
then  let  it  off  in  such  unusual  quantity  that  the  latter  could  only  use  a 
small  portion  of  it  while  passing,  it  was  held  that  such  use  of  the 
water  was  clearly  itureawtiahle  and  unlawful,  and  that  it  was  a  proper 
case  for  a  perpetual  injunction.  Pollitt  v.  Long^  58  Barb.  20.  But 
see  S.  C.  again,  3  N.  Y.  Sup.  Ct.  (T.  &  C.)  232 ;  56  N.  Y.  (11  Sick.) 
200 ;  Bullard  v.  Saratoga  Victory  Marnif.  Co.,  13  Ilun  (N.  Y.),  43. 
And  where  the  owner  of  an  upper  site  on  a  water-com-se  has  obstructed 
the  flowing  of  the  water  as  accustomed  to  flow,  to  the  injury  of  an 
owner  below,  it  is  no  defense  to  an  action  for  the  obstruction,  that  the 
latter  has  altered  his  works,  so  as  to  require  more  water  than  was  pre- 
viously needed,  and  by  this  means  alone  the  obstruction  became  more 
injurious  to  him.     Johnaon  v.  Lewis,  13  Conn.  303. 

After  an  artificial  vent  has  been  substituted  for  the  natural  channel 
of  a  water-course,  it  is  the  duty  of  the  party  who  obstructed  the  nat- 
ural channel  to  keep  the  artificial  vent  in  repair.  Brishaiie  v.  G^ Neall, 
3  Strobh.  (S.  C.)  348.  And  it  is  held  that  exemplary  damages  may  be 
awarded  against  a  person  for  maliciously  stopping  a  water-coui*8e. 
Walker  v.  Butz,  1  Yeates  (Penn.),  574. 

§  11.  Right  of  irrigation.  The  English  cases  have  not  yet  al- 
lowed of  the  use  of  water  for  irrigation,  unless  the  right  so  to  use  it 
can  be  successfully  claimed  on  the  ground  of  grant  or  prescription. 
Chasevwre  v.  Richards,  7  H.  L.  Cas.  349  ;  S.  C,  5  H.  &  N.  982. 
And  see  Vol.  4,  pp.  699,  700.  But  that  a  portion  of  the  water  of  a  stream 
may  be  used  for  the  purpose  of  irrigating  land,  as  one  of  the  rights  of 
the  proprietors  of  the  soil  along  or  through  which  it  passes,  may  be  re- 
garded as  well  established  in  this  country.  GiUett  v.  Johnson,  30 
Conn.  180 ;  Weston  v.  Alde7i,  8  Mass.  136 ;  Davis  y.  Getchell,  50  Me.  602, 
604  ;  Fleming  v,  Davis,  37  Tex.  173.'  Yet,  a  proprietor  cannot,  under 
color  of  that  right,  or  for  the  actual  purpose  of  irrigating  his  own 
land,  wholly  abstract  or  divert  the  water-course,  or  take  such  an  un- 
reasonable quantity  of  water,  or  make  such  unreasonable  use  of 
it,  as  to  deprive  other  proprietors  of  the  substantial  benefits  which 
they  might  derive  from  it,  if  not  diverted  or  used  unreasonably. 
Id. ;  Elliot  V.  Fitchhurg  R.  R.  Co.,  10  Cush.  191, 194 ;  ArnoU  v.  Foot, 
12  Wend.  330.  The  doctrine  is  thus  stated  by  the  8uj)reme  com-t  of 
Illinois :  An  individual  owning  a  spring  on  his  land,  from  which 
water  flows  in  a  current  through  his  neighbor's  land,  would  have  the 
right  to  use  the  whole  of  it,  if  necessar}^  to  satisfy  his  natural  wants. 
He  may  consume  all  the  water  for  his  domestic  purposes,  including 
water  for  his  stock.     If  he  desires  to  use  it  for  iri'igatioyi  or  manufac- 
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tures,  and  there  be  a  lower  proprietor  to  whom  its  use  is  essential  to 
supply  his  natural  wants,  or  for  his  stock,  he  must  use  the  water  so  as 
to  leave  enough  for  such  lower  proprietor.  Where  the  stream  is  small 
and  does  not  supply  water  more  than  sufficient  to  answer  the  natural 
wants  of  the  different  proprietors  living  on  it,  none  of  the  proprietors 
can  use  the  water  for  either  irrigation  or  manufactures.  Evans  v. 
Merriioeather,  4  111.  492.  And  see  Bliss  v,  Kennedy,  43  id.  67 ; 
Miller  V.  Miller,  9  Penn.  St.  64.     See  ante,  p.  263,  §  6. 

§12.  Prior  occupation.  A  question  has  been  on  several  occasions 
discussed,  wliether  a  title  to  the  use  of  running  water  is  acquired  by 
mere  occujyancy,  so  as  to  authorize  any  diversion  of  it  from  its  accus- 
tomed course,  or  any  obstruction  or  detention  of  it.  And  it  has  been 
contended,  that  the  application  of  the  water  of  a  stream  to  some  par- 
ticular and  useful  purpose  is  an  appropriation  of  it,  which  gives  the 
right  to  the  perpetual  use  of  it  in  the  same  way,  against  all  persons  who 
may  not  have  previously  applied  it  to  some  other  use  inconsistent  there- 
with. In  other  words,  that  running  water  is  puMici  juris,  and  that  the 
first  use  of  it  gives  the  better  title  to  it.  See  2  Bl.  Com.  402 ;  Liggins 
V.  Jyige,  7  Bing.  692  ;  Williams  v.  Marla7id,  2  B.  &  C.  913  ;  Elliot 
v.  FitcJilmrg  R.  R.  Co.,  10  Cush.  191,  193  ;  Smith  v.  O'Eara,  43  Cal. 
371.  But  the  better  doctrine  undoubtedly  is,  that  mere  priority  of 
appropriation  of  the  water  of  a  stream  confers  no  exclusive  right  to  the 
use  of  it.  Roath  v.  DriscoU,  20  Conn.  532,  541 ;  IleatTi  v.  Williams,  25 
Me.  209.  Thus  it  appears  to  be  well  settled  in  England  that  no  appro- 
priation of  running  water,  except  for  such  a  period  as  wnll  confer  an 
easement,  can  diminish  the  natural  rights  of  other  parties  possessing 
lands  along  the  course  of  the  stream.  Mason  v.  Hill,  5  B.  &  Ad.  1 ; 
Wright  V.  Hovmrd,  1  Sim.  &  Stu.  190 ;  Ernhrey  v.  Owen,  6  Exch. 
353.  And  in  this  country,  it  is  laid  down  as  the  law  that  the  right 
to  have  a  stream  flow  on  in  its  accustomed  course  is  one  which  can  only 
be  interfered  with  by  an  easement  acquired  by  grant,  or  by  an  adverse 
enjo}anent  for  the  period  of  time  limited  by  the  statute  of  limitations 
for  entry-  upon  land  ;  and  that  mere  priority  of  occupation  of  running 
water,  without  such  consent  or  grant,  confers  no  exclusive  right.  Tyler 
V.  WilMnson,  4  Mas.  (C.  C.)  397 ;  Whipple  v.  Cumberland  Manuf. 
Co.,  2  Story,  661 ;  P^cgh  v.  Wheeler,  2  Dev.  &  Bat.  (N.  C.)  Law,  50 ; 
CowU  V.  Kidder,  24  N.  H.  364 ;  Davis  v.  Fuller,  12  Yt.  178.  See 
StrichUrY.  Todd,  10  Serg.  &  R.  63. 

But  the  position  that  the  first  occupant  of  running  water  for  a  ben- 
eficial purpose  has  a  good  title  to  it  is  perfectly  true  in  this  sense, 
that  neither  the  owner  of  the  land  below  can  pen  back  the  water, 
nor  the  owner  of  the  land  above  divert  it  to  his  prejudice.     In  this,  as 
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in  other  cases  of  iujurios  to  real  property,  possession  is  a  good  title 
against  a  wrong-doer ;  and  the  owner  of  the  land  who  applies  the 
stream  that  runs  through  it,  to  the  use  of  a  mill  newly  erected,  or  other 
pm-poses,  if  tlie  stream  is  diverted  or  obstructed,  may  recover  for  the 
consequential  injury  to  the  mill.  Mason  v.  Jlill,  5  B.  &  Ad.  1.  See, 
also,  Cary  v.  Daniels,  8  Mete.  ^Q(i ;  Gould  v.  Boston  Duck  Co.,  13 
Gray,  442  ;  Pratt  v.  Lainson,  2  Allen,  275,  288. 

The  anomalous  condition  of  the  settlers  and  miners  upon  the  public 
land  in  California  lias  induced  the  courts  of  that  State  to  depart  from 
the  strict  rules  of  the  common  law,  and  to  recognize  priority  of  ap- 
propriation as  a  foundation  of  right  to  the  use  of  running  water.  The 
right  to  land  in  that  State,  resting  as  it  did  for  years  upon  no  other 
titles  but  that  of  prior  occupation  and  appropriation,  the  right  to  the 
use  of  running  water  was  also  acquired  in  the  same  way.  So  the  doc- 
trine is  well  settled  in  California,  that  as  between  persons  claiming 
water,  merely  by  the  appropriation  of  the  water  itself,  he  has  the  best 
right  who  is  first  in  time  {Butte  Canal,  etc.,  Co.  v.  Vaughn,  11  Cal.  143, 
152 ;  Smith  v.  0' Ham,  43  id.  371.  See,  also,  Lobdell  v.  Simpson,  2 
Nev.  274.  In  Rujjley  v.  Welch,  23  Cal.  452,  it  was  held  that  a  court 
of  equity  will  enjoin  miners  from  disturbing,  or  diverting  the  water 
from,  a  reservoir  in  a  ravine,  which  had  been  built  for  the  purpose  of 
irrigating  the  garden  of  the  plaintiff.  And  see  Natoma,  etc.,  Co.  v. 
McCoy,  23  id.  490;  Phoenix,  etc.,  Co.  Y.Fletcher,  id.  481.  So,  if  a 
ditch  for  the  conveyance  of  water  for  sale  in  the  mining  regions  re- 
ceives its  supply  of  water  from  a  stream  at  its  head  in  the  mountains, 
and  extends  a  number  of  miles  down,  the  water  flowing  through  it  the 
whole  distance,  and  the  title  of  the  owner  to  the  upper  half  or  section 
of  the  ditch  afterward  passes  to  one  person,  and  the  title  to  the  lower 
half  to  another,  the  person  who  acquires  the  upper  half  is  entitled 
the  exclusive  use  of  the  water  from  the  stream  at  the  head  of  the  ditch. 
Reynolds  v.  Hosmer,  51  Cal.  205. 

§  13.  Corruption  or  pollution  of  water.  See  Yol.  4,  pp.  671  et  seq. 
The  right  of  every  owner  of  land,  through  which  a  stream  of  water 
flows,  to  the  use  and  enjoyment  of  the  water,  and  to  have  the  same 
flow  in  its  natural  and  accustomed  course,  without  obstruction,  diver- 
sion, or  corruption,  extends  as  well  to  the  quality  as  to  the  quantity  of 
the  water ;  if,  therefore,  an  adjoining  proprietor  corrupts  the  water, 
an  action  upon  the  case  lies  for  the  injury.  Wood  v.  Waud,  3  Exch. 
748  ;  Crossley  v.  Lightowler,  L.  R.,  3  Eq.  279 ;  L.  R,  2  Ch.  App.  478; 
Holsman  v.  Boiling  Spring  Bleaching  Co.,  14  N.  J.  Eq.  335 ; 
Seaman  v.  Lee,  10  Hun  (N.  Y.),  607.  Erecting  a  cesspool  near  a  well, 
thereby  contaminating  the  water,  was  held  to  be  actionable.     Norton 
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V.  Scholefield,  9  M.  &  W.  565.  See,  also,  Call  v.  Buttrick^  4  Cusli. 
345 ;  Woodward  v.  Ahoniy  35  Me.  271.  So  the  erection  of  a  tan-jard 
in  the  upper  part  of  a  stream  of  water,  which  poisons,  corrupts,  or 
renders  it  offensive  and  unwholesome,  is  actionable.  Howell  v.  Mc- 
Coy, 3  Rawle,  256.  It  has  long  since  been  adjudged,  that  he,  who  has 
a  fishery,  may  maintain  an  action  against  a  person  for  erecting  a  dye- 
house  (Co.  Litt.  200  b ;  JBealy  v.  Shaw,  6  East,  208 ;  Stockport  Water- 
works V.  Potter,  7  H.  &  N.  160.  See,  also,  Seamam.  v.  Lee,  10  Hun 
[N.  T.],  607) ;  and  if  a  glover  sets  up  a  lime-pit,  for  calf  and  sheep- 
skins, so  near  a  water-course  that  the  lime-pit  corrupts  it,  an  action 
lies.  Year-Book,  Hen.  2,  b.  6 ;  Ang.  on  Water-courses,  §  136.  And 
where  the  owners  of  a  tannery  situated  upon  a  stream  threw  tan-bark 
and  other  materials  into  the  stream,  thereby  clogging  the  same  and 
causing  damage  to  the  mills  of  the  plaintiff  situated  lower  down  the 
stream,  it  was  held  that  an  action  would  lie  for  the  injury,  even  though 
the  damage  was  done  by  the  defendant  without  any  intent  to  injure, 
and  in  the  usual  manner  in  which  water  is  used  in  tanneries  {Honsee 
V.  Hammond,  39  Barb.  89) ;  and  so  where  the  owner  of  a  flax  mill 
upon  a  natural  stream  threw  flax  shiveB  and  refuse  matter  into  the  stream 
which  impaired  the  use  of  the  plaintiff's  pond  and  grist  mill,  it  was  held 
actionable.  O' Riley  v.  McChesney,  3  Lans.  278;  49  JST.  T.  (4  Sick.) 
672.  It  has  however  been  held,  that  a  mill-owner  has  the  right,  in 
a  reasonable  manner,  to  discharge  the  waste  from  his  mill,  such  as 
sawdust,  shavings,  etc.,  into  the  stream  in  the  ordinary  course  of  using 
such  mill.  Jacobs  v.  Allard,  42  Yt.  303 ;  S.  C,  1  Am.  Rep.  33-1. 
Whether  the  use  of  a  stream  to  carry  off  the  mill-owner's  waste  is 
reasonable  or  not,  is  a  question  of  fact  for  the  jury,  depending  upon 
the  circumstances  of  the  particular  case,  such  as  the  size  and  character 
of  the  stream,  and  for  what  purpose  it  is  used,  the  extent  of  the 
pollution,  the  benefit  to  the  manufacturer,  and  the  injury  to  the  other 
riparian  owners.  Hayes  v.  Waldron,  44  N.  H.  580  ;  Snow  v.  Parsons, 
28  Yt.  459  ;  Prentice  v.  Geiger,  9  Hun  (N.  Y.),  350. 

A  riparian  proprietor  has  no  right  to  use  the  water  in  such  a  manner 
as  to  corrupt  the  atmosphere.  A  water-course,  whether  called  by  the 
name  of  sewer  or  brook,  cannot  be  allowed  to  remain  in  such  a  state  as 
to  be  a  nuisance  to  the  neighborhood,  or  to  be  covered  over  and  turned 
into  a  sewer  so  as  to  take  away  from  the  occupiers  of  adjoining  lands 
any  rights  they  may  have  to  use  it  as  a  water-course.  Attorney- Gene- 
ral V.  Hackney  Board  of  Works,  L.  R.,  20  Eq.  626 ;  S.  C,  15  Eng.  R. 
520.  And  where  one  builds  a  mill-dam  and  thereby  causes  disease  and 
sickness,  he  must  respond  to  the  injured  persons  in  an  action  on  the 
case  for  a  nuisance.     And  it  is  no  defense  in  such  a  case  that  the  injury 
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affects  the  whole  neighborhood ;  nor  is  the  civil  action  barred  by  an 
indictment  for  the  same  offense.  Story  v.  Hammond^  4  Ohio,  376. 
See,  also.  People  v.  Townsend,  3  Hill,  479. 

A  right  to  foul  or  corrupt  the  water  of  a  stream  may  be  acquired  by 
an  adverse  user  for  twenty  years.  Moore  v.  Webb,  1  C.  B.  (N.  S.)  673  ; 
Margatroyd  v.  liohinson,  7  El.  &  Bl.  391 ;  Merrifieldy.  Lombard,  13 
Allen,  16.  And  see  Jones  v.  Crow,  32  Penn.  St.  398.  And  the  mere 
suspension  of  a  prescriptive  right  to  foul  a  stream  is  not  sufficient  to 
destroy  the  right,  without  some  evidence  of  an  intention  to  abandon  it 
{Crossley  v.  Lightowler,  L.  R.,  3  Eq.  Gas.  279 ;  L.  R.,  2  Ch.  App.  478); 
but  actual  disuse  of  the  casement  for  twenty  years,  during  which  time 
others  have  acquired  adverse  rights,  destroys  the  right  to  the  ease- 
ment. Id.  Thus  where,  through  an  artificial  water-course  made  for 
the  purpose  of  draining  mines,  the  drainage  water  has  flowed  for  twenty 
years  in  a  pure  state,  in  consequence  of  the  working  of  the  mines  hav- 
ing been  discontinued,  over  premises  of  a  person  who  has  used  it  for 
that  period,  the  working  of  the  mines  cannot  be  resumed,  so  as  to  foul 
the  water  and  disturb  the  enjoyment.  Mayor  v.  Chadwick,  11  Ad.  & 
El.  571 ;  S.  C,  3  P.  &  D.  367.  See  Rawstron  v.  Taylor,  11  Exch.  369, 
380.  So,  where  a  prescriptive  right  to  foul  a  stream  has  been  acquired, 
the  fouling  must  not  be  considerably  enlarged  to  the  prejudice  of  other 
people.  Crossley  v.  Lightowler,  L.  R.,  3  Eq.  Cas.  279 ;  S.  C,  L.  R.,  2 
Ch.  App,  478.  But  it  is  held  that  a  mere  change  in  the  character  of  a 
material  used  in  a  particular  manufacture  does  not  render  liable  the 
manufactm'er  who  has  acquired  a  prescriptive  right  to  foul  a  stream  in 
the  business  of  that  manufacture,  but  who  has  not  by  such  change  in- 
creased the  amount  of  pollution.  Baxendale  v.  McMurray,  L.  R.,  2 
Ch.  App.  790 ;  Ang.  on  Water-courses,  §  136,  See  Yol.  4,  pp.  761  et 
seq. 

Where  a  person  has  a  right  to  the  use  of  an  ancient  stream  of  water 
flowing  through  his  land,  and  sewage  matter  is  so  precipitated  into  it  as 
to  pollute  it,  he  may  apply  to  a  com-t  of  equity  for  an  injunction  to 
restrain  the  pollution  before  it  has  become  an  undoubted  nuisance ;  and 
it  is  not  competent  to  the  persons  causing  the  nuisance  to  claim  as 
against  him  a  prescriptive  right  to  discharge  the  sewage  into  the  stream. 
Goldsmid  v.  Tunbridge  Wells,  etc.,  CorriTnissioners,  L.  R.,  1  Eq,  161 ; 
S,  C.  affirmed,  L.  R.,  1  Ch.  App.  349. 

In  an  action  for  disturbing  the  plaintiff  in  the  use  of  a  well,  by  put- 
ting rubbish  into  it,  he  will  be  entitled  to  recover,  if,  by  means  of  the 
rubbish,  the  water  has  become  shallowed,  and  the  well  rendered  less 
convenient  for  use  ;  but  if  the  effect  only  was  to  make  the  water  tern- 
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porarily  muddy,  that  is  too  minute  a  damage  to  support  the  action. 
Taylor  v.  BenneU,  7  C.  &  P.  329. 

§  14.  Overflowing  land  above.     It  is  a  well-settled  doctrine  under 
the  common  law,  that  a  mill  owner  or  other  riparian  proprietor  has 
no  authority  to  erect  and  maintain  his  dam,  in  such  manner  as  to  flow 
the    lands    of    proprietors    above    his    mill,    on     the  same    stream. 
Such   a  structure  by  which  the  land  of  another  person  is  overflowed 
will   be   a  nuisance   {Great  Falls    Co.  v.   Worster,    15   N.    H.   412 ; 
Strout  V.  Millhridge  Co.,  45   Me.  76,  87  ;  Pixley  v.  Clarh,  35  N.  Y. 
[STifi*.]  520  ;  Hutchinson  v.  Granger,  13  Yt.  386) ;  and  an  action  will 
in  all  cases  lie  for  overflowing  land  as  enjoined  by  the  maxim,  sic  utere 
tuo  id  aliemiTn  non  Icedas.     Id. ;  Bell  v.  McClintocTc,  9   Watts,  119. 
Even  if  one  tenant  in  common  of  a  water-course  upon  which  a  mill 
is  situated  erects  a  dam  below  on  the  same  water-course,  upon  his  sev- 
eral estate,  and  thereby  flows  the  common  property  to  the  injury  of  his 
co-tenant,  the  latter  may  maintain  an  action  against  him.     Odiorne  v. 
Lyford,  9  N.   H.  502 ;  Pillshury  v.   Moore,  44  Me.  154.     So,  where 
the  proprietor  of  a  mill,  and    of  a  definite   proportion  of  the   water 
power  or  flow  of  water  in  a  stream,  makes   a  change  in  a  sluiceway 
which  occasions  an  increase  of  backwater,  injurious  to  the  mill  of  a 
neighboring  owner  who  is  also  part  owner  of  the  water  power,  the 
latter  may  maintain  an  action  therefor.  Munroe  v.    Gates,  48  Me.  463. 
It  is  likewise  held   that  if  by  raising  the  water  in  a  natural  stream 
above  its  natural  banks,  and  to  prevent  its  overflow,  artiflcial  embank- 
ments are  constructed  which  answer  the  purpose  perfectly,  yet  if,  by 
the  pressure  of  the  water  upon  the  natural  banks  of  the  stream,  per- 
colation takes  place  so  as  to  drown  the  adjoining  lands  of  another,  an 
action  will  lie  for  the  damage  caused  thereby.     It  matters  not  whether 
the  damage  is  caused   by  the  overflow  of,  or  the  percolation  through 
the  natural  banks  so  long  as  the  result  is  caused  by  an  improper  inter- 
ference with  the  natural  flow  of  the  stream.     Pixley  v.  Clark,  35  N". 
Y.  (8  Tiff.)  520.     And  it  was  held  that  where  a  canal  company  have 
the  power  under  their  charter  to  enlarge  their  canal,  if  by  means  of  the 
enlargement,  the  lands  of  an  individual  are  inundated  even  though 
the  work  may  have  been  performed  with  all  reasonable  care  and  skill, 
it  is  a  legal  injury  for  which  the  owner  is  entitled  to  redress  by  action, 
Selden  v.  Delaware,  etc. ,  Canal  Co.,  24  Barb.  362.     See,  also,  Amos- 
Iceag  Manuf.  Co.  v,  Goodale,  46  X.  H.  53.     But  see  Bellinger  v.  New 
York,  etc.,  R.  JR.  Co.,  23  N.  Y.  (9  Smith)  42. 

A  mill-owner,  who  partially  obstructs  the  flow  of  water  in  a  stream 
from  his  own  mill,  is  not  thereby  prevented  from  maintaining  an  ac- 
tion against  another  mill-owner,  lower  down  the  same  stream,  for  the 
Vol.  YI.— 35 
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injury  caused  by  an  additional  obstruction  in  consequence  of  the  latter 
maintaining  his  dam  at  too  great  a  lieight,  whereby  the  water  is  set  back ; 
and  the  doctrine  of  contributory  negligence  does  not  apply.  Brovm 
V.  Dean,  123  Mass.  254. 

The  owner  of  a  dam,  although  erected  on  his  owni  land,  is  answerable 
to  his  neighbor  for  an  injury  to  his  land  in  times  of  ordinary  freshets, 
occasioned  or  enhanced  by  the  dam.  Bell  v.  McCUntock,  9  Watts,  119. 
In  erecting  his  dam  the  owner  is  bound  to  regard  his  neighbor's  rights 
and  security,  not  only  in  ordinary  stages  of  water,  but  in  those  stages 
occasioned  by  ordinarily  recurring  freshets.  If,  by  his  dam,  he  aggra- 
vates the  injury  of  an  ordinary  freshet,  he  will  be  responsible.  He 
ought  to  provide  against  this  in  erecting  his  dam ;  if  he  cannot,  then 
it  is  a  case  in  which  he  must  procure  a  license  from  his  neighbor  to 
meet  the  exigency,  or  not  erect  it  at  all.  Caseheer  v.  Moiory,  55  Penn. 
St.  419. 

And  a  riparian  owner,  whose  lands  are  directly  inundated  by  the  acts 
of  his  neighbor,  cannot  only  by  the  common  law  recover  adequate 
damages,  but  he  is  allowed  by  the  same  autliority  to  defend  his  land 
against  encroachments,  and  if  any  consequences  detrimental  to  the 
wrong-doer  result  from  this  com-se,  they  afford  no  legal  ground  of  com- 
plaint. Merritt  v.  Parker,  Coxe  (N.  J.),  460  ;  Adams  v.  Barney,  25 
Vt.  225 ;  Ang.  on  Water-courses,  §  332.  And  see  Amick  v.  Tharp, 
13  Gratt.  564 ;  Ilooksett  v.  Amoskeag  Mannf.  Co.,  44  N.  H.  105,  110. 

It  is  well  settled  at  the  common  law,  that  a  man  acquires  no  right  to 
throw  the  water  back  upon  the  land  of  another,  by  merely  being  the 
first  to  make  use  of  the  water.  See  ante,  p.  269,  §  12.  But  one  man 
may  acquire  this  right  by  grant,  and  long  usage  may  be  evidence  of 
such  a  grant.  Gilman  v.  Tilton,  5  N.  II.  231 ;  Cowles  v.  Kidder,  24 
id.  364.  And  in  some  of  the  States,  statutes  have  been  enacted  giving 
to  mill-owners  the  right  to  flow  the  adjoining  lands  if  necessary  to  the 
working  of  their  mills,  subject  only  to  such  damages  as  shall  be  ascer- 
tained by  the  particular  process  described.  See  Fidler  v.  Ghickopee 
Mamif.  Co.,  16  Gray,  46  ;  Johns  v.  Stevens,  3  Yt.  308. 

§  15.  Flooding  land  below.  It  is  a  well-settled  rule  of  law,  that 
it  is  equally  actionable  for  a  riparian  owner  vehemently  to  discharge  a 
superabundance  of  water  below  him,  as  it  is  to  overflow  land  above,  or 
by  the  side  of  him.  Thus,  a  miU-owner  has  no  right  to  erect  machin- 
ery, requiring  for  its  propulsion  more  water  than  the  stream  furnishes 
at  its  ordinary  stages,  and  operate  such  machinery  by  accumulating 
the  water  and  discharging  it  upon  those  below  in  unusual  quantities  to 
their  prejudice.  Merritt  \.  Brinkerhoff,  17  Johns.  306  ;  Tillotson  v. 
&mith,   32  N.  H.  90  ;  Davis  v.  Getchell,  50  Me.  602.     And  if  a  mill- 
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owner  cause  the  water  upon  a  stream  to  be  accumulated  during  the  wet 
season,  and  draw  it  off  in  the  summer  so  as  to  cause  a  greater  flow  than 
usual,  by  means  of  which  the  banks  of  the  proprietor  below  are  washed 
away,  his  land  drowned,  and  his  grass  depreciated,  an  action  will  lie 
against  him  for  the  damages  caused  thereby  {Gei^ish  v.  New  Marlcet 
Manuf.  Co.,  30  W.  II.  478) ;  and  it  is  no  impediment  to  the  mainten- 
ance of  such  action  that  the  damage  done  is  small.  Id. 

A  party  has,  however,  a  right  to  erect  a  dam  across  a  stream  upon 
his  land,  and  such  machinery  as  the  stream,  in  its  ordinary  stages,  is 
adequate  to  propel,  and  it  is  held,  that  if  the  stream,  in  seasons  of 
drought,  becomes  inadequate  for  that  pui-pose,  he  has  the  right  to  detain 
the  water  for  such  reasonable  time  as  may  be  necessary  to  raise  the  re- 
quisite head,  and  accumulate  such  a  quantity  as  will  enable  him  to  use 
the  water  for  the  purpose  of  his  machinery.  Clinton  v.  Myers,  46  N. 
Y.  (1  Sick.)  511 ;  S.  C,  7  Am.  Rep.  373  ;  Bullard  v.  Saratoga  Vic- 
tory Manuf.  Co.,  13  Ilun  (^N".  Y.),  43  ;  Gould\.  Boston  Duck  Co.,  13 
Gray,  442.  By  so  doing  the  party  is  not  liable  to  an  action  by  an 
owner  below,  whose  machinery  does  not  require  for  its  operations  all 
the  water  at  an  ordinary  stage,  but  only  such  as  naturally  flows  during 
seasons  of  drought,  though  to  some  extent  injured  by  being  deprived 
of  the  natural  flow.     Id.     See  Phillips  v.  Sherman,  64  Me.  171. 

The  owner  of  land,  which  is  being  inundated  by  a  stream  breaking 
away  from  its  channel,  may  legally  turn  it  back  to  its  own  channel. 
But  he  would  have  no  right,  in  preventing  the  inundation  of  his  own 
land,  to  cause  it  to  flow  on  to  the  land  of  another,  except  into  its  old 
channel.     Tidhill  v.  Scott,  43  Vt.  525  ;  S.  C,  5  Am.  Rep.  301. 

§  16.  Backwater.  The  common  law  affords  the  owner  of  land  a 
protection  against  the  flow  of  water  back  upon  his  own  land  to  the 
injury  of  his  mill  by  the  acts  of  another,  without  showing  any  priority 
of  appropriation,  or  statute  provision  to  aid  him.  Heath  \.  Williams, 
25  Me.  209  ;  Hill  v.  Ward,  2  Gilm.  (111.)  285.  There  can  be  no  dif- 
ference, it  is  said,  whether  the  damage  to  the  owner  of  a  mill  arise 
from  the  water  above  being  diverted  from  his  mill,  or  from  the  water 
below  being  stopped  so  as  to  flow  back  and  thereby  prevent  the  mill 
from  grinding.  Hodges  v.  Raymond,  9  Mass.  316.  Any  impediment 
in  the  stream  caused  by  the  defendant's  dam,  by  which  the  plaintiff's 
mill  is  stopped  from  grinding,  in  any  state  of  the  water,  or  made  to 
grind  slower,  or  worse  than  it  otherwise  would,  is  an  injury  for  which 
the  plaintiff  would  be  entitled  to  damages.  Butz  v.  Ihrie,  1  Rawle 
(Penn.),  218.  See,  also,  Graver  v.  Shall,  42  Penn.  St.  58 ;  Shreve  v. 
Yoorhees,  2  Green's  (N.  J.)  Ch.  25 ;  Norioay  Plains  Co.  v.  Bradley, 
52  jST.  H.  86.     And  in  a  ;N'ew  Hampshire  case,  where  the  proprietor  of 
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land  and  a  mill  privilege  erected  a  dam  across  the  stream  upon  Lis  own 
land,  and  thcrehy  caused  the  stream  to  T)ecome  obstructed  Avitli  ic-e,  and 
the  water  oftlie  stream  to  be  thrown  back  upon  the  laud  and  mills  of  a 
proprietor  above  on  the  same  stream,  and  the  operation  of  the  mills  was 
tliereby  obstructed,  it  was  held  that  the  proprietor  below  was  liable  for 
the  damage  occasioned  by  the  obstruction.  Coioles  v.  Kiddei\  24  X.  II. 
364.  It  was,  however,  held  in  Massachusetts,  that  the  owner  of  land  lying 
upon  both  sides  of  a  natural  stream  of  water,  not  navigable,  may  lawfully 
erect  thereon  a  dam  across  the  stream  to  such  a  height  that  in  ordinary 
stages  of  the  water  it  will  not  throw  water  back  upon  the  wheels  of 
an  ancient  mill  above,  although,  in  consecpience  of  the  erectiou  of  the 
dam,  the  ice,  when  it  breaks  up  in  the  spring,  becomes  packed  to- 
gether above  the  dam  and  the  water  is  thereby  set  back  so  as  to  flood 
the  wheels  to  a  greater  height  and  for  a  longer  time  than  it  has  done 
before  at  that  season.     Smith  v.  Agawain  Canal  Co.,  2  Allen,  355. 

Where  a  person  has  had  the  use  of  water,  at  a  given  height,  for 
twenty  years,  a  grant  will  be  presumed  of  the  privilege  of  using  it  at 
that  height,  but  nothing  more ;  and  if  he  repairs  his  dam  which  has 
kept  the  water  at  that  height,  so  as  to  raise  the  water  still  higher  and 
flow  it  back  upon  his  neighbor's  mill,  an  action  lies,  although  the  dam 
itself  remains  at  its  ancient  height.  The  question  is  not  upon  the 
height  of  the  dam,  but  of  the  water.  Stiles  v.  Hooker,  7  Cow.  266. 
See  Cowell  v.  Thayer,  5  Mete.  (Mass.)  253  ;  Olney  Mills,  etc.,  Co.  v. 
Meese,  54  Ga.  459. 

§  17.  Escape  of  water,  causing  injury.  One  who  stores  water  on 
his  own  land,  and  uses  all  reasonable  care  to  keep  it  safely  there,  is 
not  liable  for  damage  effected  by  an  escape  of  the  water,  if  the  escape 
is  caused  by  the  act  of  God,  or  vis  major  •  as,  for  example,  by  an  ex- 
traordinary rain-fall  which  could  not  reasonably  have  been  anticipated, 
although,  if  it  had  been  anticipated,  the  effect  might  have  been  pre- 
vented. Thus,  on  the  defendant's  land  were  artificial  pools,  contain- 
ing large  quantities  of  water.  These  pools  had  been  formed  by 
damming  up  with  artificial  embankments  a  natural  stream  which  rose 
above  the  defendant's  land  and  flowed  through  it,  and  which  was 
allowed  to  escape  from  the  pools  successively  by  weirs  into  its  original 
course.  An  extraordinary  rain-fall  caused  the  stream  and  the  water 
in  the  pools  to  swell  so  that  the  artificial  embankments  were  carried 
away  by  the  pressure,  and  the  water  in  the  pools,  being  thus  suddenly 
loosed,  rushed  down  the  course  of  the  stream  and  injured  the  plaintiff's 
adjoining  property.  The  plaintiff  having  brought  an  action  against 
the  defendant  for  damages,  the  jury  found  that  there  was  no  negli- 
gence in  the  construction  or  maintenance  of  the  works,  that  the  rainfall 
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was  most  excessive  and  amounted  to  vis  major,  and  it  was  held  that  the 
action  was  not  maintainable.  Nichols  v.  Marsland,  L.  R.,  10  Exch. 
255 ;  S.  C,  14  Eng.  Rep.  538 ;  S.  C.  affirmed,  L.  R.,  2  Exch.  Div.  1. 
See  Yoi.  4,  pp.  438,  732. 

So,  it  is  held  that  a  water  company,  having  observed  the  directions 
of  the  statute  in  laying  down  their  pipes,  is  not  responsible  for  an 
escape  of  water  from  them  not  caused  by  their  own  negligence.  And 
the  fact  that  their  precautions  proved  insufficient  against  the  effects 
of  a  winter  of  extreme  coldness,  such  as  no  man  could  have  foreseen, 
is  not  sufficient  to  render  them  liable  for  negligence.  Blyth  v.  Bir- 
mingham Waterworks  Co.,  11  Exch.  781.  The  company  is,  however, 
bound  to  take  reasonable  care  to  provide  against  the  consequences  of 
ordinary  frost.  Steggles  v.  New  Eiwer  Co.,  11  "W.  R.  234 ;  S.  C. 
affirmed,  13  id.  413. 

The  owner  of  an  artificial  ditch  is  held  liable  for  damages  caused  to 
cultivated  land  by  the  discharge  thereon  of  the  waters  of  the  ditch 
during  a  great  flood,  if  they  would  not  have  been  caused  but  for  his 
negligence  in  cutting  the  embankment  of  the  ditch,  in  order  to  protect 
it  at  the  place  of  discharge,  when  he  might  have  cut  it  at  such  places 
that  no  injury  would  have  resulted  to  any  one.  Turner  v.  Tuolumne, 
etc.,  Co.,  25  Cal.  397.  And  see  Richardson  v.  Kiev,  34  id.  63  ;  Polach 
V.  Pioche,  35  id.  416.  So,  an  action  will  lie  for  the  recovery  of  dam- 
ages caused  by  the  accumulation  of  rain  water  in  an  open  cellar,  and 
its  percolation  through  fclie  earth  into  the  plaintiffs  cellar  on  an  adjoin- 
ing lot ;  and  the  fact  that  the  cellar  was  dug  and  left  open  by  a  former 
proprietor  of  both  lots,  and  has  been  suffered  by  the  defendant  simply 
to  remain  in  the  condition  it  was  when  he  purchased  the  lot,  is  not  a 
defense  to  the  action.   Crommelin  v.  Coxe,  30  Ala.  318. 

But  the  owner  of  a  water-ditch  is  bound  to  use  no  greater  care  to 
avoid  injury  therefrom  to  the  adjoining  lands,  than  a  prudent  man 
would  employ  under  similar  circumstances,  if  he  were  their  owner. 
Campbell  v.  Bear  River,  etc.,  Co.  35  Cal.  679.  And  where  one  prop- 
erly opens  a  covered  drain  upon  his  own  land,  which  it  becomes  his 
duty  to  close  again  in  order  to  prevent  the  water  from  setting  back  and 
overflowing  the  adjoining  land,  he  is  bound  to  use  ordinary  care  and 
prudence  in  closing  such  drain,  and  if  he  does  so,  he  is  not  responsible 
for  any  damage  to  his  neighbor's  land,  caused  by  the  sudden  overflow 
of  such  drain.     Rockwood  v.  Wilson,  11  Cush.  221. 

But  a  railway  company,  charged  with  the  duty  of  repairing  a  drain, 
was  held  responsible  for  the  injury  arising  from  the  banks  of  the  drain 
giving  way  at  a  period  of  extraordinary  rainfall,  which  swelled  the 
drain  in  consequence  of  the  outlet  not  being  sufficiently  widened  by 
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other  parties  whose  duty  it  was  to  keep  the  outlet  of  a  certain  width. 
Harrison  v.  Great  Northern  Railway  Co.,  3  Hurl.  &  Colt.  231 ;  S.  C, 
12  W.  R.  1081.  And  where,  by  means  of  a  trench,  the  water  from  a 
spring,  uncovered  by  a  railway  company  in  building  their  road,  with 
surface  drainage  added  thereto,  was  so  conducted  as  to  flow  upon  an- 
other's land,  the  company  was  held  liable  in  damages,  although  such 
flowage  was  occasioned  only  when  the  spring  was  swollen  by  rains  and 
melted  snow,  and  the  surface  drainage  increased  by  the  same  causes 
was  added  thereto ;  and  although  the  water  in  the  trench  was  not  dis- 
charged upon  the  land  in  a  stream  from  the  outlet,  but  was  poured 
through  the  loose  earth  of  the  railway  embankment.  Curtis  v.  East- 
ern B.  E.  Co.,  98  Mass.  428. 

Where  the  natural  outlet  to  a  pond  becomes  so  obstructed  as  to 
raise  the  pond,  even  if  one  whose  lands  are  thereby  flowed  may  remove 
the  obstructions,  yet  he  cannot  cut  a  new  drain,  so  as  to  prevent  the 
flow  of  water  through  the  old  outlet.  The  owners  on  that  outlet  have 
a  right  to  have  the  water  flow  through  it.  Mohr  v.  Gault,  10  Wis.  513. 
And  where  A  changed  the  channel  of  a  drain  by  which  change  the 
water  was  made  to  flow  on  the  land  of  B,  it  was  held  that  this  did  not 
justify  B  in  so  obstructing  the  course  of  the  water  as  to  cause  it  to  flow 
on  the  land  of  C.  Ainick  v.  TKarj>,  13  Gratt.  (Va.)  564.  So,  where  A 
granted  a  license  to  B  to  flow  water  from  B's  land  by  a  ditch  through  A's 
land,  it  was  held  that  this  license  gave  B  no  right  to  increase  the  quan- 
tity of  water  so  flowed,  either  by  clearing  more  land  or  by  cutting 
more  ditches,  or  enlarging  those  already  dug ;  neither  had  B  a  right 
to  turn  a  part  of  the  water  through  another  person's  land,  and  then 
turn  a  new  stream  through  A's  land.  Carter  v.  Page,  8  Ired.  (N.  C.) 
Law,  190. 

Where  the  owner  of  land  through  which  there  is  a  ditch,  whether 
natural  or  artificial,  which  answers  as  a  drain  for  the  upper  part  of  the 
tract,  sells  the  upper  part,  including  a  portion  of  the  ditch,  he  has  no  right 
to  stop  up,  or  even  partially  obstruct,  the  ditch  below,  so  as  to  throw  the 
water  back  upon  the  upper  part  {Shaw  v.  EtJieridge,  3  Jones'  [X.  C] 
Law,  300) ;  and  this  is  so  whether  the  ditch  was  originally  made  to 
drain  the  upper  part  of  the  tract  or  not.  If  it  actually  answered  that 
purpose,  the  purchaser  was  entitled  to  the  unmolested  use  of  it.  Id 
See  Hazard  v.  EoUnson,  3  Mas.  (C.  C.)  272. 
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ARTICLE  n. 

KEMEDIES. 

Section  1.  In  general.  Every  injury  to  a  water-course,  as  by  divert- 
ing it,  and  every  injury  by  means  of  a  water-course,  by  throwing  the 
water  back  upon  a  riparian  owner  above,  is  deemed  a  species  of  tort, 
denominated  a  nuisance  ;  and  when  private  rights  only  are  involved,  a 
private  nuisance.  Ang.  on  Water-courses,  §  388.  And  see  Yol.  4,  pp.  738 
et  seq.  Now,  at  common  law,  there  are  two  ways  to  redress  a  nuisance, 
one  by  action,  or  the  party  aggrieved  may  enter  and  abate  the  nuisance 
himself.  JBateri's  Case,  9  Co.  Rep.  54  1.  Thus,  it  is  well  settled,  that 
if  A  interrupt  or  divert  water  from  flowing  to  the  mill  of  another  by 
its  ancient  course,  the  owner  of  the  mill  may  lawfully  enter  upon  A's 
land  and  remove  the  obstruction  (^0(^^65  v.  Raymond,  9  Mass.  316; 
Brown  V.  Chadhouime,  31  Me.  126) ;  and  indeed,  in  all  cases  of  wrong- 
fully divei-ting  or  detaining  the  water,  and  of  flowing  land,  etc.,  the 
aggrieved  party  may,  by  the  common  law,  enter  the  close  of  his  neigh- 
bor for  the  purpose  of  abating  the  nuisance,  or  removing  the  cause  of 
the  injury  to  which  he  has  been  thus  subjected.  Id. ;  Cooper  v.  Barher, 
3  Taunt.  99 ;  Greenslade  v.  Halliday,  6  Bing.  379 ;  Strong  v.  Bene- 
dict, 5  Conn.  210 ;  Groton  v.  Haines,  36  N.  H.  388.  And  it  is  held 
that,  where  a  party  can  maintain  an  action  for  a  nuisance,  he  may  enter 
and  abate  it,  even  though  at  the  time  it  caused  only  nominal  damage 
to  him  {Amosheag  Manuf.  Co.  v,  Goodale,  46  N.  II.  53) ;  and  the 
abatement  of  a  nuisance  by  the  plaintiff  does  not  preclude  him,  in  an 
action  on  the  case,  from  a  recovery  of  damages  sustained  anterior  to 
such  abatement.  Gleason  v.  Gary,  4  Conn.  418 ;  Pierce  v.  Dart,  7 
Cow.  609. 

But  in  abating  a  private  nuisance,  a  party  must  proceed  in  a  reason- 
able manner.  No  more  injury  to  the  property  of  another  must  be 
inflicted  than  is  absolutely  necessary  to  accomplish  the  object.  Great 
Falls  Co.  V.  Worster,  15  N.  H.  412  ;  StaU  v.  Moffett,  1  Green  (Iowa), 
247 ;  Gates  v.  Blincoe,  2  Dana  (Ky.),  158.  The  abatement  should  be 
limited  to  its  necessities,  and  should  be  effected  with  the  least  practica- 
ble injury  to  the  object  which  creates  the  grievance.  Yeazie  v.  Dwind, 
50  Me.  479,  496.  If  a  person,  entitled  to  raise  a  stream  of  water  to  a 
certain  height,  raises  it  higher  than  he  is  entitled  to  do,  the  person  in- 
jured thereby,  though  he  may  reduce  the  dam,  has  no  right  to  demolish 
it.  Dyer  v.  Depui,  5  Whart.  (Penn.)  584  ;  Wright  v.  Moore,  38  Ala. 
593.  And  see  Greenslade  v,  Halliday,  6  Bing.  379.  So,  if  there  be 
two  ways  of  abating  a  nuisance,  the  party  who  undertakes  the  abate- 
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merit  must  choose  the  least  injurious  of  the  two  {Roberts  v.  Ro8e^  L. 
R.,  1  Exc'li.  84,  89);  on  the  other  hand  he  is  not  bound  to  exercise  his 
right  of  removal  in  the  most  convenient  way  for  tlie  party  whose 
wrongful  act  gives  occasion  for  the  removal.  He  may  make  it  effect- 
ual. Great  Falls  Co.  v.  Worster,  1 5  N".  H.  412.  And  it  was  held,  in 
an  early  English  case,  that  where  a  riparian  owner  erects  a  dam  partly 
on  his  own  land  and  partly  on  the  land  of  another,  and  the  latter  there- 
upon pulls  down  the  part  of  the  dam  wliich  is  on  his  land,  by  which  the 
entire  dam  is  prostrated,  the  act  of  pulling  down  the  part  of  the  dam 
will  be  justifiable.  Whjford  v,  6^///,  Cro.  Eliz.  260 ;  Ang.  on  Water- 
courses, §  391.     And  see  Vol.  4,  pp.  773  et  seq. 

In  addition  to  the  remedies  for  private  nuisances  by  an  action  on  the 
case  for  damages,  and  by  act  of  the  party,  or  by  ahatement,  there  were 
formerly  two  others  known  to  the  common  law,  namely,  assize  of  nui- 
sance, and  the  writ  of  quod  perm'ittat  prosternere.  Botli  these  rem- 
edies had  given  way  to  the  action  on  the  case  in  England,  long  before 
they  were  expressly  abolished  by  the  statute  of  3  &  4  Wm.  4,  ch.  27, 
§  36.  See  3  Black.  Com.  221 ;  and  the  proceedings  therein  are  de- 
clared to  be  obsolete  in  this  country.  Blunt  v.  Aikeii,  15  Wend.  522, 
525  ;  Waggoner  v.  Jermaine.,  3  Denio,  306,  310.  See  Barnet  v.  Ihrie, 
17  Serg.  &  R.  175  ;  Gleason  v.  Gary,  4  Conn.  418  ;  Great  Falls  Co. 
V.  Worster,  15  N.  II.  412,  435. 

§  2.  Action  at  law.  We  have  already  seen  that,  in  the  case  of  a 
prwate  nuisance,  all  damages  that  are  the  natural  and  probable  conse- 
quence of  the  nuisance  may  be  recovered  in  an  action  on  the  case  (Vol. 
1,  p.  108)  ;  and  this  is  the  remedy  now  resorted  to  in  tlie  ordinary  cases  of 
consequential  injury  done  to,  or  by  means  of  a  water-course.  See  Tfiomp- 
son  V.  Moore,  2  Allen,  350 ;  Brigham  v.  WJ^eler,  12  id.  89  ;  Boer  v. 
Martin,  8  Blackf.  (Ind.)  317.  Thus,  it  is  said,  if  a  person  pour  water 
upon  his  neighbor's  land,  the  injury  is  immediate,  and  the  aggrieved 
party  must  bring  trespass  /  but  if  he  stop  a  water-course  upon  his  own 
land,  or  place  a  spout  in  such  a  direction  as  to  damage  the  land  of 
another,  these  latter  acts  produce  conseqiiential  mischief,  and  the 
party  should  resort  to  his  action  on  the  case.  1  Chit.  PI.  (7th  ed.) 
124  ;  Woolry.  on  Wat.  277  ;  Reynolds  v.  Clarke,  2  Ld.  Raym.  1399. 
So  where  the  defendant  dug  ditches,  and  so  diverted  the  plaintiff's 
water  out  of  the  river,  and  damaged  the  meadows  of  the  plaintiff,  an 
action  upon  the  case  was  brought  and  sustained.  Loveridge  v.  Hos- 
kins,  11  Mod.  257.  An  action  of  a  similar  nature  was  held  to  lie 
against  a  party  for  continuing  a  bank,  so  as  to  surround  the  plaintiff's 
meadow  with  water.  Beswick  v.  Combdon,  cited  in  Woolry.  on  Wat. 
273.     An  action  on  the  case  is  also  the  proper  remedy  for  the  proprie- 
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tor  of  a  house,  whom  it  annoyed  by  the  continual  dropping  of  water 
from  an  adjoining  dwelling.  Moore,  353,  And  where  the  defendant 
erected  a  cornice  upon  his  house,  so  that  the  rain  water  flowed  from  the 
cornice  into  the  plaintiff's  garden  adjoining  and  damaged  the  gar- 
den, it  was  held  that  an  action  would  lie,  and  that  the  cornice  was 
a  nuisance  from  which  injury  to  the  plaintiff  might  be  inferred. 
Fay  V.  Prentice^  1  C.  B.  829.  And,  in  general,  where  the  de- 
fendant so  disturbs  the  plaintiff  in  his  stream  or  water-course,  as 
to  occasion  consequential  damages,  case  is  the  proper  action,  in  all 
cases  where  the  defendant  does  the  original  act  on  his  own  land. 
3  Dane's  Abr.  10.  And  see  Bigelow  v.  Battle^  15  Mass.  313  ;  Groton 
V.  Haines,  36  N.  H.  388;  Shafer  v.  Sjnith,  7  Han-.  &  J.  (Md.)  67; 
Fisk  V.  FramingKam  Manuf.  Co.,  12  Pick.  67;  Whetstone  y.  Bowser, 
29  Penn.  St.  59;  Bare  v.  Hoffman,  79  id.  71 ;  S.  C,  21  Am.  Rep.  42. 

It  has  however  been  held  that,  since  the  use  of  streams  of  water 
for  domestic,  agricidtural,  and  manufacturing  purposes  is,  to  some 
extent,  of  public  right,  an  action  for  a  nuisance  caused  by  any  obstruc- 
tion or  diversion  of  the  water  of  a  stream  for  any  such  purpose  wUl 
not  lie,  unless  the  damage  occasioned  thereby  is  real,  material,  and  sub- 
stantial.    McEh'oy  V.  Goble,  6  Ohio  St.  187. 

§  3.  Injunction.  See  Yol.  3,  pp.  710  et  seq.  Among  the  cases  of 
a  nature  calling  for  the  remedial  interposition  of  courts  of  equity 
by  way  of  injunction,  are  enumerated  the  "  obstruction  or  pollution  of 
water-courses,  the  diversion  of  streams  from  mills,  the  back  flowage  on 
mills,  and  the  pulling  down  of  the  banks  of  rivers,  and  thereby  expos- 
ing adjacent  lands  to  inundation,  or  adjacent  mills  to  destruction."  2 
Story's  Eq.  Jur.,  §  927.  See,  also,  Lewis  v.  Stein,  16  Ala.  214;  Frinh 
V.  Lawrence,  20  Conn.  117;  Btnney^s  Case,  2  Bland's  (Md.)  Ch.  99. 
But,  although  a  court  of  equity  has  the  necessary  power  to  restrain  a 
party  in  the  use  of  water  in  a  manner  injurious  to  another,  yet  the 
court  will  not  exercise  this  summary  authority  where  the  right  is 
doubtful,  or  the  facts  are  not  definitely  ascertained ;  it  being  the  duty 
of  the  court  rather  to  protect  acknowledged  rights,  than  to  establish  new 
and  doubtful  ones.  Roath  v.  Driscoll,  20  Conn.  533  ;  Fisk  v.  Wilber, 
7  Barb.  395  ;  Prentiss  v.  Larnard,  11  Yt.  135.  A  complainant  who 
asks  the  court  to  restrain  by  injunction  a  threatened  invasion  of  his 
rights"  must  show  a  Qtvong  prima  facie  casein  support  of  the  title 
which  he  asserts,  and  that  he  has  been  guQty  of  no  delay  in  applying 
for  the  interposition  of  the  court.  Thus,  it  is  held,  that  on  a  riparian 
proprietor,  seeking  to  restrain  another  from  using  the  water  of  a  stream, 
he  must  first  have  established  his  rights  to  be  as  certain  and  undoubted 
as  if  ascertained  by  the  verdict  of  a  jury.  Bliss  v.  Kennedy,  43  111.  67. 
Yol.  YL— 35 
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And  see  Burnham  v.  Kemjpton^  44  N.  H,  78 ;  Shields  v.  Arndt^  3 
Green's  (N.  J.)  Ch.  234.  Where  the  damage  is  not  serious,  it  is  held 
that  equity  will  not  interfere  {Att.-Gen.  v.  Gee,  L.  R.,  10  Eq.  131); 
and  if  it  appears  that  the  removal  of  an  obstruction  to  a  water-course 
will  still  leave  it  impossible  for  the  party  claiming  the  right  to  it  to 
derive  any  benefit  firom  it,  a  court  of  equity  will  not  lend  its  aid  to  a 
removal.  Owen  v.  Field,  12  Allen,  457.  And  as  the  province  of  the 
injunction  is  to  prevent  future  mischief,  it  ^vill  not,  of  course,  afford  a 
remedy  for  a  past  diversion  of  water  {Buj^nham  v.  Kempton,  44  N.  H. 
78,  101);  but  if  the  injuries  by  diversion  are  continued,  or  the  right  to 
continue  them  set  up  and  persisted  in  by  the  defendants,  a  court  of 
equity  will,  if  the  facts  be  properly  established,  interfere  by  injunction 
effectually  to  protect  the  complainants.  Society  for  Estahlishi/ng 
Manufactures  v.  Morris  Canal  Co.,  1  Saxt.  (N.  J.)  Ch.  157.  In  a 
great  variety  of  cases,  the  very  ground  of  the  interposition  of  a  court 
of  equity  is,  that  the  right  can  only  be  permanently  preserved  or  per- 
petuated by  the  powers  of  such  court ;  and  one  of  the  most  ordinary 
processes  to  accomplish  this  end  is  by  a  writ  of  injunction.  If,  there- 
fore, the  diversion  of  the  water  complained  of  is  a  violation  of  the 
right  of  the  plaintiff,  and  may  permanently  injure  that  right,  and 
become,  by  lapse  of  time,  the  foundation  of  an  adverse  right  in  the 
defendant,  there  is  no  more  fit  case  for  the  interposition  of  a  court  of 
equity  by  way  of  injunction  to  restrain  the  defendant  from  such  an 
injurious  act.  Wehh  v.  Portland  Manuf.  Co.,  3  Sumn.  (C.  C.)  189. 
And  see  West  v.  Walker,  2  Green's  (N.  J.)  Ch.  279 ;  Burwell  v.  Eobson, 
12  Graft.  (Va.)  322  ;  Mayor,  etc.  v.  Commissioners  of  Spring  Garden^ 
7  Penn.  St.  348.     Yol.  1,  p.  40. 

So,  where  hydraulic  works  are  erected  on  both  banks  of  a  water- 
course, the  owners  of  the  works  are  each  entitled  to  an  equal  share  of 
the  water ;  and  if  the  owner  of  the  mills  on  either  side  attempts  to 
deprive  the  other  of  the  use  of  his  share  of  the  water,  of  which  he 
has  been  in  the  quiet  enjoyment,  and  thus  to  destroy  his  mills,  a  pre- 
liminary injunction  will  be  granted,  on  the  ground  that  the  injury  may 
be  irreparable.  Arthur  v.  Case,  1  Paige,  447;  S.  C.  affirmed,  3 
Wend.  632.  A  deprivation  of  the  use  of  a  stream  by  corrupting  it  so 
as  to  render  it  unfit  for  use  is  an  equally  irreparable  injury,  entitling 
the  party  injured  to  the  like  preventive  remedy.  When  the  nuisance 
operates  to  destroy  health,  or  to  diminish  the  comfort  of  a  dwelling,  an 
action  at  law  furnishes  no  adequate  remedy,  and  the  party  injured  is 
entitled  to  protection  by  injunction.  Holsman  v.  Boiling  Spring 
Bleaching  Co.,  14  N.  J.  Eq.  335 ;  Lewis  y.  Stein^  16  Ala.  214 ;  Merri- 
field  V.  Lombard,  13  Allen,  16. 
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Although,  as  a  general  principle,  if  the  injury  be  already  done,  the 
writ  of  injunction  can  have  no  operation;  yet,  the  rule  admits  of 
exceptions,  and  there  is,  it  is  said,  no  good  reason  why  the  court  should 
not,  in  clear  cases,  exercise  a  power  to  abate  as  well  as  to  prevent  the 
erection  of  nuisances.  Thus,  if  the  court  can  decree  the  unlawful  and 
injurious  obstruction  of  a  water-course  to  be  a  nuisance,  it  should 
possess  the  power  to  give  efficacy  to  such  a  decree,  otherwise  it  pro- 
nounces a  judgment  it  has  not  power  to  execute.  Earl  v.  De  Hart,  1 
Beas.  (N.  J.)  Ch.  280.  And  see  East  India  Co.  v.  Vincent,  2  Atk. 
83 ;  Att.-Gen.  v.  Parmenter,  10  Price,  378 ;  Maine  v.  Wilkinson,  2 
Sumn.  (C.  C.)  273,  276.  So,  in  Van  Bergen  v.  Van  Bergen,  2  Johns. 
Ch.  272,  it  was  said  that,  in  cases  of  private  nuisances,  the  court  can 
order  them  to  be  abated,  as  well  as  restrain  them  from  being  erected. 
And  the  right  of  the  court  to  decree  that  a  dam  shall  be  lowered  which 
raises  -a  stream  of  water  above  its  natural  channel,  so  as  materially  to 
injure  mills  above  was  affirmed  in  Harmnond  v.  Fuller,  1  Paige,  197. 
See,  also,  Ackerman  v.  Horicon  Co.,  16  "Wis.  150 ;  Hill  v.  SayUs,  12 
Cush.  454. 

§  4,  Action,  by  whom  brought.  An  action  upon  the  case  for  a 
nuisance  can  be  maintained  by  the  tenant  in  possession,  and  also  by  the 
landlord  or  reversioner.  Title  is  not  necessary,  unless  the  plaintiff  seeks 
to  recover  full  damages  for  the  injury  to  his  property.  Erom  the  very 
nature  and  necessity  of  the  case,  a  temporary  occupant  must  be  entitled 
to  sue,  and  as  such  occupant  is  only  entitled  to  recover  damages  suffi- 
cient to  compensate  him  for  the  injury  sustained ;  an  action  must  also 
be  given  to  the  reversioner,  or  the  party  sustaining  perhaps  the  largest 
amount  of  damages  would  be  left  remediless.  Alston  v.  Scales,  9  Bing. 
3 ;  Bell  v.  Twentyman,  1  Ad.  &  El.  (N.  S.)  766 ;  Woodhury  v.  Willis, 
50  Me.  403  ;  Ashley  v.  Ashley,  4  Gray,  197.  It  follows  that  the  occu- 
pant of  premises  injured  by  the  setting  back  of  water  upon  the  land 
may  recover  damages  against  the  wrong-doer,  to  an  amount  sufficient  to 
indemnify  him  for  the  injury  to  such  interest  as  he  had  in  the  premises ; 
and  an  action  will  also  lie  by  the  reversioner  for  the  injury  done  to  the 
inheritance.     Brovm  v.  Bowen,  30  N.  Y.  (3  Tiff.)  519. 

It  is  held  that  the  reversioner  of  the  freehold,  after  a  tenancy  for 
years,  may  maintain  an  action  on  the  case  against  one  who  erects  a  dam 
on  the  adjacent  ground,  and  backs  the  water  of  the  stream  into  the 
plaintifPs  race.  Ripka  v.  Sergeant,  7  "Watts  &  Serg.  9.  So,  building 
a  roof  with  eaves  which  discharge  rain-water  by  a  spout  into  adjoining 
premises,  is  an  injury  for  which  the  landlord  of  such  premises  may 
recover,  as  reversioner,  while  they  are  under  demise,  if  the  jury  think 
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there  is  a  damage  to  the  reversion.  Tucker  v.  Newman^  11  Ad.  &  EL 
40. 

The  owner  of  a  mill-privilege,  on  which  a  mill  has  formerly  stood, 
but  on  which  uo  mill  is  actually  standing,  is  entitled  to  an  action 
against  one,  who,  by  erecting  a  dam  below,  renders  the  site  useless 
for  the  purpose  of  erecting  a  mill,  unless  the  owner  has  abandoned 
it  evidently  with  an  intent  to  leave  it  unoccupied ;  and  the  right 
to  such  action,  by  a  mortgagee,  commences  at  the  time  he  takes  ac- 
tual possession  of  the  mortgaged  premises.  Hatch  v.  Dwight,  17 
Mass.  289.  An  action  may  also  be  supported  by  a  devisee  for  a  con- 
tinuance of  the  nuisance  {Some  v.  Barwish^  Cro.  Jac.  231) ;  and,  in 
general,  if  the  nuisance  be  continued,  a  fresh  action  may  be  maintained 
by  the  alienee,  whether  he  fill  the  situation  of  tenant  in  possession,  or 
reversioner.  Ang.  on  Water-courses,  §  399  ;  Shadwell  v.  Hutchinson,,  2 
B.  &  Ad.  97.  When  the  laud  injured  by  the  nuisance  has  been  con- 
veyed since  the  erection  of  the  nuisance,  the  purchaser  stands  in  the 
same  position  as  the  vendor.  He  may  sue  the  original  wrong-doer; 
the  person  who  erected  and  still  maintains  the  nuisance,  without  notice 
or  request  to  abate,  for  the  damage  done  to  the  land  while  he  owned 
and  occupied  it.  Nor  does  it  matter  in  this  respect  how  many  times 
the  land  injured  may  have  changed  hands  since  the  erection  of  the  nui- 
sance. Eastman  v.  AmosTceag  Mamtf.  Co.,^  44  N.  H.  143.  But  see 
Woodman  v.  Tufts,  9  id.  88.     Yol.  4,  p.  770. 

Tenants  in  common  may  join  as  plaintiffs  in  an  action  for  diverting  a 
water-course.  Stone  v.  Bromwich,  Yelv.  161 ;  Ang.  on  Water-courses, 
§  400.  And  one  tenant  in  common  may  maintain  an  action  on  the 
case  against  his  co-tenant  for  diverting  the  water  from  their  common 
mill,  for  his  own  separate  purposes.  Pillsbury  v.  Moore,  44  Me.  154. 
See,  also,  Odiome  v.  Lyford,  9  N.  H.  502. 

A  water  commissioner,  under  the  statutes  of  California,  has  no  power 
as  such  to  repair  or  to  remove  an  obstruction  from  a  water-course. 
Pico  V.  Colimas,  32  Cal.  578. 

§  5.  Action,  against  whom  brought.  See  Yol.  4,  pp.  770  et  seq.  An 
action  on  the  case  lies  against  him  who  erects  a  nuisance,  and,  notwith- 
standing a  recovery  for  the  erection,  the  action  may  afterward  be  main- 
tained against  him  for  the  continuance,  though  he  has  made  a  lease  of  it 
to  another.  He  transferred  it  with  the  original  wrong,  and  his  demise 
affirms  the  continuance  of  it.  He  also  has  rent  as  a  consideration  for 
the  continuance,  and,  therefore,  ought  to  answer  the  damage  it  occa- 
sions. Gradij  v.  Wolsner,  46  Ala.  381 ;  S.  C,  7  Am.  Rep.593.  And 
see  Sioords  v.  Edyar,  59  N.  Y.  (14  Sick.)  28 ;  S.  C,  17  Am.  Rep.  295. 
So,  if  one  erects  a  nuisance  on  his  own  land  by  obstructing  a  water- 
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course,  to  the  injury  of  the  land  of  another,  and  then  conveys  the  prem- 
ises to  a  purchaser  with  warranty,  he  nevertheless  remains  liable  m  an 
action  on  the  cage  for  the  damages  occasioned  by  the  continuance  of 
the  nuisance  subsequent  to  the  conveyance.      Waggoner  v.  Jermame, 
3  Denio,  306.     It  is,  however,  at  the  option  of  the  party  injured,  to 
bring  his  action  either  against  the  person  who  originally  created  the 
nuisance,  or  the  person  in  possession  of  the  premises,  who  suffers  it  to 
continue.     Sta:ples  v.  Spring,  10  Mass.  Y2  ;    Beidelman  v.  Foulke,  5 
Watts,  308.     Ko  notice  or  request  is  necessary  before  bringing  suit 
against  the  original  wrong-doer  in  such  case  for  the  damages  sustained; 
but  the  grantee  of  the  nuisance  is  not  hable  to  the  party  injured,  until, 
upon  request  made,  he  refuses  to  remove  the  nuisance.     PilUlury  v. 
Moore,  M  Me.  15-i  ;  Eastman  v.  Amoskeag  Manuf.  Co.,  44  X.  II.  143  ; 
Noyesr.  Stillman,  24  Conn.  15  ;  Pierson  v.  Glean,  2  Green  (X.  J.), 
36.     But  no  particular  form  of  notice  or  request  is  required  when  neces- 
sary in  such  cases.     It  may  be  either  \vritten  or  verbal,  or  it  may  be  by 
acts  alone,  clearly  infonning  the  party  to  be  affected  by  it,  of  the  fact 
of  the  existence  of  the  nuisance,  and  of  the  desire  of  the  party  mjm-ed 
for  its  removal.     Carleton  v.  Bedington,  21  N.  II.  291. 

Where  a  nuisance  is  committed  by  several,  and  is  a  malfeasance,  the 
plaintiff  may  sue  any  of  those  who  did  the  wrong,  and  the  non-joinder 
of  the  others  cannot  be  pleaded  in  abatement.  1  Chit.  Fl.  (Tth  ed.) 
98 ;  Ang.  on  Water-courses,  §  404.  Thus,  if  the  rightful  flow  of  the 
water  of  a  stream  is  obstructed  by  the  joint  action  of  several  parties, 
although  not  acting  in  combination  or  by  concert,  it  is  no  defense  to 
the  maintenance  of  an  action  against  one  of  them  that  all  are  not  jomed 
as  defendants ;  but  this  objection  goes  only  to  the  damages.  Wheeler  v. 
City  of  Worcester,  10  Allen,  591. 

In  an  action  to  restrain  the  diversion  of  water  by  tort-feasors,  one  of 
the  tort-feasors,  who  resides  beyond  the  jm-isdiction  of  the  court,  may 
be  omitted.  CoU  Silver  Mining  Co.  v.  Virginia,  etc..  Water  Co,,  1 
Sawyer  (C.  C),  470. 

ARTICLE  III. 

DEFENSES. 

Section  1.  In  general.  It  is  an  established  general  rule,  that  every 
proprietor  of  land,  through  which  a  natural  water-course  runs,  has  an 
equal  right  to  the  use  of  the  water  for  every  usef id  purpose  to  which 
it  can  be  applied,  as  it  is  wont  to  run,  without  diminution  or  alteration. 
This  right  is  not  an  easement  or  appurtenance,  but  is  inseparably  an- 
nexed to  the  soil,  and  is  parcel  of  the  land  itself.      Wadsworth  v.  Td- 
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lotsouy  15  Conn.  366 ;  Gardner  v,  Newhurgh^  2  Johns.  Ch.  162 ;  Mo- 
Cord  Y.  High^  24  Iowa,  336 ;  Walker  v.  Board  of  Puhlic  Works^  16 
Ohio,  540.  Consequently,  no  proprietor  has  the  riglit  to  use  the  water 
to  the  prejudice  of  any  other  proprietor  above  or  below  him,  unless  he 
has  acquired  a  right  to  use  the  water  in  some  peculiar  maimer,  and 
difierently  from  what  he  would  be  entitled  to  do,  as  mere  riparian  pro- 
prietor; which  he  may  do  by  an  actual  grant  or  license  from  the  pro- 
prietor affected  by  his  operations,  or  an  uninterrupted  enjoyment  fur 
such  a  length  of  time  as  would  afford  a  conclusive  jjresumption  of  a 
grant.  This  acquired  right,  as  constituting  a  defense  to  actions  for  in- 
juries resulting  from  a  use  of  the  water  in  excess  of  the  natural  right, 
will  be  considered  in  the  following  sections. 

§  2.  Adverse  possession.  A  person  acquires  a  right  to  the  use  of 
the  water  in  a  particular  manner,  by  an  uninterrupted  adverse  enjoy- 
ment of  such  use  over  twenty  years.  Pillshury  v.  Moore ^  44  Me.  154. 
See  ante,  p.  261,  Art.  1,  §  5 ;  Yol.  2,  pp.  693  et  seq.  Though  the  stream 
be  either  diminished  in  quantity  or  even  corrupted  in  quality,  as  by  means 
of  the  exercise  of  certain  trades,  yet  if  the  occupation  of  the  party  so 
taking  or  using  it  has  existed  for  so  long  a  time  (twenty  years)  as  may 
raise  the  presumption  of  a  grant,  the  other  party  whose  land  is  below 
must  take  the  stream  subject  to  such  adverse  right.  Bealy  v.  Shaw,  6 
East,  208  ;  Smith  v.  Adams,  6  Paige,  435  ;  Bucklin  v.  Truell,  54  N". 
H.  122.  The  burden  of  proving  the  adverse  possession  is  said  to  I'est 
on  the  party  claiming  the  easement ;  and  if  he  leaves  it  doubtful 
whether  the  enjoyment  was  adverse,  knowTi  to  the  owner,  and  unin- 
terrupted, it  is  not  conclusive  in  his  favor.  Stevens  v.  Taft,  11  Gray, 
33;  Polly  v.  McCall,  37  Ala.  20 ;  Davies  v.  Stephens,  7  Carr.  &  P. 
570 ;  2  Greenl.  Ev.,  §  539.  But  if  he  shows  a  well-known,  an  open 
and  uninternipted  enjoyment,  proof  must  come  from  the  other  side  to 
show,  that  it  was  by  license  or  permission,  or  that  it  was  to  be  re- 
strained or  limited  in  point  of  time.  Finch  v.  Pesbridger,  2  Yern. 
390;  Ang.  on  "Water-courses,  §  221.  And  see  Whiter.  Chapin,  12 
Allen,  516  ;  97  Mass.  101 ;  Perrin  v.  Garfield,  37  Yt.  304,  310 ;  Gar- 
rett V.  Jackson,  20  Penn.  St.  331 ;  Steffy  v.  Carpenter,  37  id.  41 ;  In- 
graham.  V.  Hough,  1  Jones  (N.  C),  39 ;  Watkins  v.  Peck,  13  N.  H. 
360.  In  the  case  last  cited  it  is  held  that  the  adverse  or  exclusive  use 
of  water  flowing  through  an  aqueduct,  by  the  owners  and  occupants  of 
a  house,  for  the  term  of  twenty  years,  furnishes  presumptive  evidence 
of  a  grant,  from  the  owner  of  the  land  through  which  it  is  brought,  of 
a  right  to  have  it  flow  in  the  manner  it  has  been  accustomed  to  do  for 
that  period.  See  Trask  v.  Ford,  39  Me.  437;  Tracy  v.  Atherton,  36 
Yt.  503.     See  Adverse  Possession. 
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§  3.  License.  The  effect  of  a  parol  license  to  flow  land  is,  to  pro- 
tect the  person  acting  bj  the  authority  of  it  against  an  action  for  dam- 
ages until  it  is  revoked  by  the  licensor.  A  licensee  may  give  evidence 
of  the  license,  and  thus  defeat  a  claim  for  damages  by  the  licensor,  sus- 
tained while  the  license  remains  unrevoked.  Ang.  on  Water-courses, 
§  387.  But  a  parol  license  will  convey  no  permanent  interest  in  land. 
A  water  right,  as  an  incorporeal  hereditament,  can  only  be  assigned  by 
deed,  devise,  or  record.  Fentinam  v.  Smith,  4:  East,  107 ;  Cocker  v. 
Cowper,  1  Cr.  M.  &  R.  418 ;  Holmes  v.  Cook,  11  Mass.  528,  533 ;  Hous- 
ton V.  Zafee,  46  N.  H.  505.  See  Ortman  t.  Dixon,  13  Cal.  33.  Thus, 
in  an  action  for  obstructing  a  drain,  the  plaintiff  claiined  right  and 
title  to  the  drain  by  virtue  of  a  license  granted  to  his  landlords,  their 
heirs  and  assigns,  to  make  the  dram  and  have  the  foul  water  pass  from 
their  scullery  through  the  drain  across  the  defendant's  yard,  into  an- 
other yard  appurtenant  to  the  premises  in  the  plaintiff's  occupation ; 
and  it  was  held  that  the  interest,  as  declared  upon  by  the  plaintiff,  be- 
ing in  its  nature  freehold,  and  the  license  to  support  it  being  merely  by 
parol  and  not  by  deed,  the  action  was  not  maintainable.  Hewlins  v. 
Shippam,  5  Barn.  &  C.  221  ;  S.  C,  7  D.  &  E.  783.  See,  also,  Wood 
V.  Edss,  2  Allen,  578,  580;  Hall  v.  Chaffee,  13  Vt.  150;  Branch  v. 
Doane,  17  Conn.  402.  So,  it  was  held  by  the  com-t  in  Maine,  that  the 
right  to  overflow  the  land  of  the  complainant,  without  paying  dama- 
ges, cannot  be  established  by  proof  of  a  parol  agreement  or  license 
made  with  his  grantors.  Beidensjparger  v.  Spear,  17  Me.  123.  See 
Clement  v.  Durgin,  5  id.  9. 

A  license  to  take  a  quantity  of  water  at  any  particular  place  will  not 
authorize  the  taking  away  of  the  same  quantity  of  water  at  another  place- 
2faso)i  V.  Hill,  5  B.  &  Ad.  1 ;  S.  C,  2  Nev*.  &  M.  747.  So,  it  is  held 
that  a  hcense  is  in  all  cases  revocable,  so  for  as  it  remains  unexecuted, 
or  so  far  as  any  future  enjoyment  of  the  easement  is  concerned  at  the 
will  of  the  licensor  (Id.  And  see  Wright  v.  Fi^eemon,  5  Harr.  &  J. 
[Md.]  407  ;  Bridges  v.  Furcell,  1  Dev.  &  Bat.  [N.  C]  492  ;  Mum- 
ford  V.  Whitney,  15  Wend.  380 ;  Ruggles  v.  Lesure,  24  Pick.  187 ; 
Marston  v.  Gale,  24  N.  H.  176),  even  where  the  licensee  has  made  an 
expenditure  of  money  upon  the  land  of  the  licensor  upon  the  faith  of 
such  license.  Houston  v.  Laffee,  46  N.  H.  505.  Thus,  in  an  action  of 
trespass  for  cutting  off  lead  pipe  which  the  plaintiff  had  laid  upon  the 
laud  of  the  defendant  under  a  parol  license,  for  the  purpose  of  convey- 
ing water  to  the  plaintiff's  house,  it  was  held  that  the  plaintiff  could 
not  recover  the  money  expended  in  digging  or  deepening  the  well,  or 
purchasing  or  laying  the  pipe,  or  any  consequential  daiaage  suffered  at 
his  house  or  stable  in  consequence  of  the  stopping  of  the  water  at  that 
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particular  time.  He  can  only  recover  for  the  actual  injiu'j  to  the  pipe 
and  possibly  exemplary  damages,  if  the  act  was  unnecessary  and  mali- 
cious. Id.  The  authorities  are  not,  however,  all  agreed  as  to  the  form 
of  the  remedy  which  the  licensee  should  pursue  to  recover  back  the 
money  he  has  expended ;  some  holding  that  it  may  be  done  in  an 
action  at  law  for  breach  of  contract,  others  that  it  must  be  in  equity  by 
compelling  specific  performance.  See  Miller  v.  Tohie^  41  N.  H.  8-i ; 
Foot  V.  New  Haven,  etc.,  Co.,  23  Conn.  214 ;  Dark  v.  Johnson,  55 
Penn.  St.  164  ;  Wood  v.  Edes,  2  Allen,  578 ;  Morse  v.  Copeland,  2 
Gray,  302 ;  Wood  v.  LeadUtter,  13  M.  &  W.  838.  It  is  held,  in  JMl 
V.  Chaffee,  13  Yt.  150,  that  in  cases  where  money  has  been  expended 
upon  the  faith  of  a  parol  license,  so  that  the  parties  cannot  now  be 
placed  in  statu  quo,  a  court  of  equity  would  grant  relief  as  in  any  other 
case  of  part  performance  of  a  parol  contract  for  the  sale  of  land  or  any 
interest  therein,  upon  the  ground  of  ])reventing  fraud.  And  see  Prince 
V.  Case,  10  Conn.  375 ;  2  Am.  Lead.  Cas.  540-597 ;  Lacy  v,  Arnett, 
33  Penn.  St.  169;  Beatty  v.  Gregory,  17  Iowa,  114;  Stephens  v. 
Benson,  19  Ind.  369. 

A  verbal  license  may  terminate  without  any  act  of  revocation  on  the 
part  of  the  licensor.  3  Kent's  Com.  452 ;  Aug.  on  "Water-courses,  § 
325 ;  Allen  v.  Fiske,  42  Vt.  462,  464.  Thus,  a  verbal  license  to  erect 
a  dam  on  one's  own  land  and  flow  the  lands  of  another,  nothing  ap- 
pearing as  to  the  period  of  its  expected  duration,  tei'minates  with  the 
decay  of  the  dam,  and  gives  no  right  when  the  dam  has  become  de- 
cayed and  ruinous,  to  re-erect  or  repair  it  and  reflow  the  land.  Ilep- 
hurn  V.  McDowell,  17  Serg,  &  R.  383 ;  Carletonv.  Medington,  21  N. 
H.  291 ;  Coioles  v.  Kidder,  24  id.  364. 

§  4.  By  special  agreement.  Water-rights  of  a  very  limited  nature, 
and  subservient  to  the  more  general  rights  of  the  riparian  proprietors, 
may  be  created  by  a  special  contract  or  agreement  in  writing ;  and  the 
extent  and  mode  of  the  use  of  the  water  may  be  affected  and  deter- 
mined by  any  considerations,  conditions,  and  modifications,  which  the 
assent  of  the  parties  interested  may  impose.  Tyler  v.  WilMnson,  4 
Mas.  (C.  C.)  397 ;  Northam  v.  Hurley,  1  El.  &  Bl.  665 ;  Ang.  on 
Water-courses,  §  255.  Contracts  of  this  kind  are  to  be  construed  with 
reference  to  the  actual  state  of  the  premises,  at  the  time  the  contracts 
were  entered  into.  Winnipisseogee  Lake,  etc.,  Co.  v.  Perley,  46  N. 
H,  83 ;  Carroll  v.  Cockey,  3  Harr.  &  J.  (Md.)  282.  Thus,  should  a 
party,  having  possession  of  a  manufactory  with  water-power  only,  stip- 
ulate with  another  having  adjoining  premises,  to  furnish  these  prem- 
ises with  water-power,  during  all  regular  working  lioura  for  several 
years,  without  exception,  it  is  to  be  presumed  that  they  know  that  such 
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water-power  may  be,  and  must  necessarily  be,  occasionally  interrupted ; 
that  on  a  very  few  cold  days  in  the  winter,  the  ice  will  so  clog  the 
wheel,  that  it  may  take  several  hours  to  clear  it ;  that  a  freshet  may 
carry  away  a  gate,  which  will  take  a  few  days  to  replace ;  and  the  cov- 
enants, though  in  general  temis,  are  to  be  taken  with  necessary  and 
implied  exceptions.  What  are  to  be  deemed  occasional  interruptions, 
and  what  a  reasonable  time  to  remove  them  must  depend  upon  the 
subject-matter,  the  knowledge  and  experience  of  those  conversant  with 
the  subject,  and  all  the  circumstances  of  the  case,  as  applied  to  the 
subject-matters,  and  the  nature  and  terms  of  the  contract.  Shaw,  C. 
J.,  in  3Iill  Dam  Foundry  v.  Hovey,  21  Pick.  417.  See  Agawam 
Canal  Co.  v.  Soiithworth  Mamif.  Co.,  121  Mass.  98. 

Where  from  the  whole  instrument,  read  in  the  liglit  of  the  surround- 
ing circumstances,  and  of  the  preliminary  and  other  agreements  re- 
ferred to,  it  is  apparent  that  it  was  the  purpose  of  the  parties  tliat  the 
plaintiff  should  sell  to  the  defendant  the  right  to  maintain  a  dam  to 
the  height  of  certain  iron  bolts ;  but  in  making  tlie  conveyance,  after 
a  grant  of  that  right,  there  was  also  a  license  to  raise  the  water  to  the 
height  of  such  bolts,  it  was  held  that  the  latter  clause  was  not  to  be 
construed  under  the  circumstances,  as  a  limitation  of  the  height  of  the 
dam,  but  that  the  grantee  acquired  the  right  to  maintain  a  dam  of  that 
height  and  to  use  it  in  the  ordinary  way,  although  it  would  sometimes 
raise  the  water  above  such  bolts.  Salmon  Falls  Manuf.  Co.  v.  Ports- 
mouth Co.,  46  IS".  H.  249.  But  where,  by  the  preliminaiy  agreement, 
a  right  was  sold  to  raise  a  dam  to  a  certain  height  above  another  dam, 
and  afterward  by  an  instrument  in  writing  the  parties  agreed  that  cer- 
tain iron  bolts  were  placed  in  the  rocks  to  denote  the  height  to  which 
the  vendees  had  the  right  to  raise  their  dam  by  \nrtue  of  such  prelim- 
inary agreement,  which  second  agreement  was  made  2)fii"t  of  the  final 
instrument  of  conveyance,  it  was  held  that  this  was  conclusive  evidence 
of  the  height  to  which  the  ccrantees  might  build  their  dam.  Id. 

§  5.  By  grant.  The  accessorial  right  or  easements  in  running  water, 
derived  from  special  grants  or  reservations  of  riparian  owners,  upon  a 
natural  water-course,  are  to  be  measured  by  the  nature  of  the  grant  or 
reservation,  and  the  express  stipulations  therein  contained.  Aug.  on 
Water-courses,  §  144.  And  see  Avon  Manuf.  Co.  v.  Andrews,  30  Conn. 
476.  See,  as  to  the  distinction  between  a  grant  of  the  water  itself,  and 
a  grant  of  water-power,  Kennedy  v.  Scovil,  12  Conn.  317;  2Iayor, 
etc. ,  V.  Commissioners  of  Spring  Garden,  7  Penn.  St.  348 ;  Bardwell 
v.  Ames,  22  Pick.  333  ;  Jackson  v.  Halstead,  5  Cow.  216.  In  tiie  ab- 
sence of  specific  restrictions  in  the  grant  of  a  water-power,  the  grantee 
may  make  such  use  of  the  water  as  he  chooses,  provided  lie  does  not,  by 
Vol.  YL— 37 
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siicli  use,  interfere  with  the  rights  of  others,  gained  by  long  continued, 
uninterrupted  user,  and  the  compacts  of  previous  proprietors.  Hines 
V.  Bohinson,  57  Me.  324.  A  conveyance  of  a  tannery  and  the  land  on 
which  it  stood,  with  the  "riglit  to  draw  water  sufficient  to  carry  on  the 
business  of  tanning,"  the  grantee  "  to  have  the  privilege  of  using  more 
water  when  there  shall  be  waste  water,"  was  held  to  give  an  absolute 
right  to  the  use  of  the  quantity  of  water  named ;  and  to  be  a  grant  of 
a  fixed  measure  of  power  to  be  used  for  any  purpose,  and  not  confined 
to  the  business  of  tanning.  Covel  v.  Hart,  56  id.  518 ;  Cromwell  v. 
Selden,  3  Comst.  253 ;  Comstock  v.  Johnson,  46  N  Y.  (1  Sick.)  615, 
620;    Yoorhees  v.  Burchard,  55  X.  Y.  (10  Sick.)  98,  102. 

An  express  grant  of  a  water-course  implies  a  covenant  on  the  part  of 
the  grantor  nut  to  disturb  the  grantee,  his  heirs  or  assigns,  in  the  en- 
joyment of  it.  4  Kent's  Com.  473.  xVnd  the  rule  that,  where  one,  by 
excavations  upon  his  own  land,  without  interfering  with  any  known 
water-courses,  withdraws  water  from  his  neighbor's  well  or  spring  by 
percolation,  is  not  liable  for  the  injury  (see  aiite,  p.  265,  Art.  1,  §  8),  has 
no  application  where  there  is  a  grant  or  covenant  between  the  parties, 
and  the  acts  complained  of  are  in  derogation  of  the  grant  or  in  viola- 
tion of  the  covenant.  Jolinstown  Cheese  Manvf.  Co.  v.  Yeghte,  69 
KY.   (24  Sick.)  16. 

A  grant  of  a  right  "to  flow  back  the  water  "  of  a  stream,  below  a 
mill,  and  "  to  use  all  the  water  which  naturally  flows  below  said  mill," 
extends  only  to  the  water  which  fioios  from  the  onill-wheel,  the  mill 
being  in  operation ;  and  only  imports  a  right  to  dam  and  detain  the 
water,  and  not  a  right  to  divert  it,  Oregon  Iron  Co.  v.  Trulletiger,  3 
Oreg.  ].  See  Van  Hoesen  v.  Coventry,  10  Barb.  518  ;  Bobo  v.  Wolf,  18 
Ohio  St.  463. 

"Where  the  owner  of  lands  constructed  a  ditch,  through  which  he 
caused  to  run  the  waters  of  a  creek,  and  subsequently  subdivided  the  lands 
and  conveyed  the  parcels  to  different  grantees,  it  was  held  that  the  grant- 
ees acquired  the  right  to  have  the  ditch  kept  open  and  the  waters  of  the 
creek  to  continue  to  flow  therein.  Curtiss  v.  Ayrault,  5  Sup.  Ct.  (T.  &  C.) 
N.  Y.  611 ;  S.  C,  3  Hun,  487.  But  where,  from  obstructions  in  the 
ditch,  resulting  from  the  neglect  of  those  interested  to  do  so  to  keep  it 
open,  the  waters  of  the  creek  had  ceased  to  flow  therein,  and  had  been 
caused  to  ovei-flow  the  land  of  one  of  the  grantees,  the  construction  of 
a  ditch  to  take  such  overflowing  waters  away,  so  that  they  did  not  run 
through  the  original  ditch,  was  held  not  to  be  a  diversion  which  would 
render  such  grantee  liable  to  an  action  therefor.  Id. 

Under  a  grant  of  the  right  to  lay  an  aqueduct  from  a  spring  on  the 
grantor's  land  to  the  grantee's  land,  together  with  the  privilege  of 
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going  upon  the  grantor's  land  to  repair  the  aqueduct,  after  one  aque- 
duct has  been  laid,  and  afterward  taken  up  by  the  grantor,  and  the 
easement  abandoned  for  thirty  years,  the  grantee  cannot  lay  a  new 
aqueduct  in  a  new  direction  over  the  grantor's  land,  even  though  the 
construction  of  a  railroad  has  made  it  impossible  to  lay  it  in  the  old 
place.     Jennison  v.  Walker^  11  Gray,  423. 

The  courts  are  inclined  to  construe  grants  of  water  liberally,  so  as  to 
impose  no  unnecessary  restriction  upon  its  use ;  and  where  words  used 
will  admit  of  one  construction  which  would  limit  the  use  to  a  particu- 
lar jjurpose,  and  another  which  would  allow  the  use  specified  to  be 
merely  a  measure  of  the  quantity  to  be  used,  the  latter  construction 
will  be  adopted.  Rogers  v.  Bancroft^  20  Vt.  250,  257 ;  Rood  v.  John- 
son^ 26  id.  CI.  Such  will  be  the  construction,  unless  the  terms  of  the 
deed  seem  very  clearly  to  indicate  the  contrary,  and  the  use  has  been 
uniformly  consistent  with  the  more  limited  construction.  Adams  v. 
Warner,  23  id.  395.     Seej906?«!,  p.  292,  §  7;  ante,  p.  290. 

The  right  to  the  use  of  flowing  water  in  respect  of  lands  below  is 
not  lost  by  the  acceptance  of  the  grant  of  land  above,  although  such 
latter  grant  may  expressly  reserve  to  the  grantor  the  right  to  divert  the 
water  generally.  Lord  v.  Sydney,  12  Moore's  P.  C.  C.  473.  And  see 
Miner  v.  Gilmour,  12  id.  131. 

§  6.  Statutes.  In  many  of  the  States  statutes  have  been  enacted 
encouraging  mills  by  authorizing  their  owners  and  occupants  to  over- 
flow the  lands  of  other  persons,  by  paying  such  damages  as  may  be 
assessed  in  the  mode  prescribed.  See  Shavj  v.  Wells,  5  Cush.  537 ; 
Burnham  v.  Story,  3  Allen,  378  ;  Bradstreet  v,  Ershine,  50  Me.  407; 
Olmstead  v.  Camp,  33  Conn.  532 ;  Gillet  v.  Jones,  1  Dev.  &  Bat.  (N. 
C.)  339  ;  Humes  v.  Shugart,  10  Leigh  (Ya.),  332  ;  Rook  v.  Smith,  6  Mo. 
225.  The  effect  of  these  statutes  is,  to  take  away  the  right  which  the 
\sindi-o\Yi\eY  prima  facie  possesses  of  removing  from  his  land  a  nuisance, 
and  the  only  judicial  remedy  of  the  land-owner  is  the  one  prescribed 
by  the  statute,  which  is  substituted  for  the  action  on  the  case.  Burn- 
ham  V.  Story,  3  Allen,  378  ;  Aldrich  v.  Cheshire  R.  R.  Co.,  21  N.  H. 
362  ;  Criswell  v.  Clugh,  3  Watts,  330 ;  Veazie  v.  Dwinel,  50  Me.  485 ; 
Waddy  V.  Johnson,  5  Ired.  (X.  C)  333.  But  the  statutes  of  Massa- 
chusetts do  not  authorize  the  mill-owner  to  make  a  canal  or  artificial 
stream  in  such  a  manner  as  to  lead  the  water  into  the  lands  of  another 
person  ;  and,  therefore,  the  remedy  of  the  party,  whose  land  is  flowed  by 
such  artificial  stream,  is  by  an  action  at  common  law.  Fiske  v.  Fra- 
mingham  Manuf.  Co.,  12  Pick.  67.  So,  the  remedy  for  a  town  against 
a  mill-owner,  who  ovei-flows  a  road  which  the  town  is  obhged  to  re- 
pau'  and  does  repair,  is  an  action  on  the  case,  and  not  by  a  complaint 
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under  the  statute.  Andover  v.  Sutton,  12  Mete.  1S2.  And  the 
remedy  for  an  obstruction  of  a  water-course  and  preventing  the  M'ater 
from  flowing  to  the  land  of  an  owner  below,  as  it  has  been  accus- 
tomed to  flow,  by  erecting  a  dam,  and  closing  the  gates  at  night  for 
the  pui*pose  of  collecting  the  water,  is  l)y  an  action  of  tort,  and  not 
by  a  complaint  under  the  mill  acts.  Thompson  v,  Moore,  2  Allen, 
350.  And  see  Murdoch  v.  Stichney,  8  Cash.  116  ;  Winhley  v.  Salia- 
hury  Manuf.  Co.,  14  Gray,  l:-43. 

So,  the  statutes  in  relation  to  the  right  of  erecting  mills  and  mill- 
dams,  and  of  flowing  lands,  are  not  to  be  so  construed  as  to  excuse  or 
justify  the  erection  of  a  dam  in  such  a  manner  as  to  destroy  the  public 
easement  or  right  of  way  in  a  stream  ujxjii  which  it  is  constructed. 
Treat  v.  Lord,  42  Me.  552 ;  Parks  v.  Morse,  52  id.  260. 

The  statute  of  Xew  York  (1  R.  S.  739,  §  147),  making  void  con- 
veyances of  laud  held  adversely,  does  not  apply  to  rights  appurtenant 
to  land,  such  as  the  right  to  the  flow  of  water  in  its  natural  channel. 
That  right  will  pass  to  a  purchaser  of  the  land,  although  the  diversion 
of  the  water  was  made  before  the  conveyance,  and  the  right  to  divert 
it  is  still  claimed  by  the  party  causing  it.  Corning  v.  Troy  Iron,  etc., 
Factory,  40  N.  Y.  (1  Hand)  191 ;  affirming  S.  C,  39  Barb.  311. 

§  7.  Right  reserved.  The  grantor  of  an  easement  in  water  may 
restrict  the  purposes  for  which  it  shall  be  used.  Mandeville  v.  Corn- 
stock,  9  Mich.  536.  So,  an  easement  in  water  may  be  reserved  in  a 
deed  of  conveyance  of  the  land,  or  retained  by  an  exception  in  such 
deed  ;  and  in  such  reservation  or  exception,  every  thing  is  withheld  hy 
the  grantor  which  is  essential  to  the  enjoyment  of  the  easement.  See 
MiUer  v.  Lapham,  44  Yt.  416  ;  Winthrojy  v.  Fairbanks,  41  Me.  307 ; 
Claremont  v.  Carlton,  2  X.  11.  371.  Where  land  was  conveyed,  with 
all  the  buildings  standing  thereon,  except  the  "  brick  factory,"  it  was 
held  that  the  grantor's  title  to  the  land  on  which  the  factory  stood,  and 
the  water  privilege  appurtenant  thereto,"  did  not  pass  by  the  deed. 
Allen  V.  Scott,  21  Pick.  25.  So,  an  exception  of  a  mill-site  in  a  grant 
or  lease  operates  as  an  exception  of  the  soil  of  the  mill-site,  and  so 
much  land  as  is  necessary  for  the  mill-pond,  and  for  erecting  and  carry- 
ing on  the  business  of  a  mill.     Jackson  v.  Vermilyea,  6  Cow.  677. 

The  reservation  in  a  lease  of  all  water-courses  on  the  demised  premises 
suitable  for  the  erection  of  mills,  with  the  right  of  erecting  mills  and 
other  works  thereon,  with  a  certain  number  of  acres  of  land  adjoining 
thereto,  gives  the  lessor  a  right  to  all  the  mill-sites  whenever  he  chooses 
to  make  a  location  {Russell  v.  Scott,  9  Cow.  279) ;  but  such  a  reserva- 
tion or  exception  extends  only  to  natural  mill-sites,  and  not  to  places 
where  mills  might  be  erected  and  supplied  with  water  by  means  of 
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sluices  or  other  artificial  contrivances.  Jackson  v.  Lawrence,  11  Jolius. 
191.   And  see  Butz  v.  Uwie,  1  Rawle  (Penn.),  218  ;  Mom^e  v.  Fletcher, 

16  Me.  63. 

In  a  lease  of  premises  with  their  appurtenances  the  lessor  reserved 
out  of  the  demise,  "  the  free  running  of  water  and  soil  commg  from 
any  other  buildings  and  lands  contiguous  to  the  premises,  in  and  through 
the  sewers  and  water-courses,  made  or  to  be  made  within,  through  or 
under  the  premises  ;"  and  it  was  held,  jlrst,  that  the  reservation  ex- 
tended to  water  and  soil  coming  from  contiguous  lands  and  buildings, 
whether  that  water  or  soil  in  the  first  instance  actually  arose  on  or 
from  such  contiguous  lands  or  buildings  or  not ;  and,  second,  that  it 
did  not  extend  beyond  water  in  its  natural  condition,  and  such  matters 
as  are  tlie  product  of  the  ordinary  use  of  land  for  habitation,  and  that, 
therefore,  it  did  not  give  the  occupier  of  certain  tan-pits  who  claimed, 
under  the  lessor,  a  right  of  passage  for  the  refuse  of  those  pits.  Chad- 
wick  V.  Marsden,  L.  R.,  2  Exch.  285. 

Under  a  reservation  in  a  grant  of  lands  and  water  privileges  of  suf- 
ficient water  to  propel  certain  specified  machinery,  the  grantor  is 
entitled  to  the  use  of  the  water  for  any  purpose  not  requiring  a  greater 
power  than  is  reservecf.  Thus,  where  the  owner  of  lands  upon  a  mill- 
stream  granted  a  portion  thereof,  together  with  water  sufficient  to 
operate  a  saw  mill  at  all  times,  when  there  should  be  more  than 
enough  to  drive  a  grist  mill  with  three  rim  of  stone,  and  certain 
othei^specified  machinery,  it  was  held  that  the  grantor  in  the  deed  and 
those  holding  under  him  were  not  restricted  in  the  use  of  the  water 
to  the  particulai'  objects  mentioned  in  the  deed,  but  might  use  the 
quantity  reserved  for  any  other  purpose.  Cromwell  v.  Selden,  3  K  Y. 
(3  Comst.)  253.  And  see  Comstock  v.  Johnson,  46  N.  Y.  (1  Sick.) 
615 ;  Merrill  v.  Calkins,  10  Hun  (N.  Y.),  495  ;  GriswoU  v.  Hodg- 
man,  2  id.  97  ;  S.  C,  4  Sup.  Ct.  (T.  &  C.)  325.     Ante,  p.  290. 

§  8.  Limitations.  We  have  seen  {arite,^.  286,  §  2)  that  a  person  ac- 
quires a  right  to  the  use  of  water  in  a  particular  manner,  by  an  unin- 
teniipted  adverse  enjoyment  of  such  use  over  twenty  years.  From 
such  a  possession,  continued  for  such  period,  the  law  will  presume  a 
grant,  or  courts  wiU  direct  juries  to  presume  a  grant.  See  Coolidge  v. 
Learned,  8  Pick.  504 ;  BucUin  v.  Truell,  54  N.  H.  122.  The  fiction 
of  presuming  a  grant  from  twenty  years'  possession  or  use  was  invented 
by  the  English  courts  in  the  eighteenth  century,  to  avoid  the  absurdi- 
ties of  their  rule  of  legal  memory,  and  was  derived  by  analogy  from  the 
limitation  prescribed  by  the  statute  of  21  Jac.  I,  c.  21.  for  actions  of 
ejectment.  It  is  not  founded  on  a  behef  that  a  grant  has  actually  been 
made  in  the  particular  case,  but  on  the  general  presumption  that  a 
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man  will  naturally  enjoy  what  belongs  to  him,  the  diflBculty  of  proof 
after  lapse  of  time,  and  the  policy  of  not  disturbing  long  continued 
possessions.  Lewis  v.  Price,  2  Wms.  Saund.  175  a  and  note ;  Edson  v. 
Munsell,  10  Allen,  557.  Most  of  the  statutes  of  limitations  in  the  United 
States,  like  the  English  statute  of  James  I,  c.  16,  prescribe  the  period  of 
twenty  years  for  the  right  of  entry  upon  lands  held  adversely  (See 
Miller  V.  Garlock,  8  Barb.  153 ;  Griffin  v.  Foster,  8  Jones  [N.  C], 
339 ;  Manier  v.  Myers,  4  B.  Monr.  [Ky.]  514 ;  Campbell  v.  Smith,  3 
Halst.  [N.  J.]  140 ;  Pierre  v.  Fernald,  26  Me.  436 ;  Cuthhert  v. 
Lawton,  3  McCord  [S.  C],  194 ;  ante,  p.  261,  Art.  1,  §  5) ;  and  the 
doctrine  that  easements  of  every  sort  may  be  acquired  by  an  adverse 
user,  for  the  period  of  time  limited  by  the  statute  of  limitations  iov  the 
right  of  entry  upon  land,  has  been  adopted  and  frequently  applied  by 
our  coiu'ts.  Id. ;  Picard  v.  Williams,  7  Wheat.  59  ;  Blahe  v.  Everett, 
1  Allen,  248 ;  Tracy  v.  Aiherton,  36  "Vt.  510,  But  the  enjoyment 
and  exercise  must  be  adverse  in  the  exact  sense  that  the  possession  of 
the  land  must  be  so,  to  warrant  the  application  of  the  statute  of  limi- 
tations in  an  action  of  ejectment.  Ilart  v.  Yose,  19  Wend.  365 ;  ante,  p. 
286,  §  2 ;  Yol.  2,  pp.  693  et  seq.  As  it  respects  the  acquisition  of  an 
easement  to  enjoy  a  water-course,  it  is  said  to  be  immaterial  whether 
the  water-course  be  natural  or  artificial  {Orittenton  v.  Alger,  11  Mete. 
281) ;  and  a  title  may  be  gained  by  twenty  years'  user  as  well  to 
artificial  water-courses  as  to  natural  ones.  Earl  v.  DeHart,  1  Beas. 
(N.  J.)  280 ;  Ma^crr  v.  Cliardioick,  11  Ad.  &  El.  571 ;  Watkins  v. 
Peck,  13  N.  H.  360 ;  Ivimey  v.  Stacker,  L.  R..,  1  Ch.  App.  396. 
Thus,  it  is  held  to  be  a  well-established  doctrine  that  the  upper  pro- 
prietor, by  use  for  a  sufficient  time,  may  acquire  the  right  to  keep  open 
an  ancient  agricultural  ditch  through  land  below  for  the  purpose  of  drain- 
ing his  own  premises.  White  v,  Chajyin,  12  Allen,  516.  And  see 
Prescott  V.  White,  21  Pick.  342.  But  the  servitude  which  subjects  the 
lower  land  to  the  continued  discharge  of  water  from  an  artificial  cut 
above  may  be  created  under  circumstances  which  do  not  establish  a 
correlative  right  to  the  continuance  of  the  discharge  for  the  benefit  of 
the  lower  estate.  The  submission  to  the  exercise  of  an  easement  by 
the  owner  of  the  dominant  estate,  for  his  own  purposes  and  in  his 
own  way,  does  not  necessarily  give  the  servient  owner  a  right  to  the  con- 
tinuance of  the  easement  imposed,  because  it  is  attended  with  incidental 
advantages  to  the  latter.  White  v.  Chapin,  12  Allen,  516.  And  see 
Beeston  v.  Weate,  5  El.  &  Bl.  986.  Thus,  the  flow  of  water  for  twenty 
years  from  the  eaves  of  a  house  could  not  give  a  right  to  the  neighbor  to 
insist  that  the  house  should  not  be  pulled  down  or  altered,  so  as  to 
diminish  the  quantity  of  water  (  Wood  v,  Waud,  3  Exch.  748,  779  ; 
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and  the  flow  of  water  from  a  drain,  for  the  purposes  of  agricultural 
improvements,  for  twenty  years,  could  not  give  a  right  to  the  neighbor 
60  as  to  preclude  the  proprietor  from  altering  tlie  level  of  his  drains 
for  the  greater  improvement  of  the  land.  The  state  of  circumstances 
in  such  cases  shows  that  one  party  never  intended  to  give,  nor  the 
other  to  enjoy,  the  use  of  the  stream  as  a  matter  of  right.  Id. ;  Greatrex 
V.  Hayioard,  8  Exch.  291 ;  Rawstron  v.  Taylor,  11  id.  369 ;  Mason 
V.  Shrewsbury,  etc.,  Railvjay,  L.  E.,  6  Q.  B.  578  ;  Gaved  v,  Mart/yn, 
19  C.  B.  (N.  S.)  732 ;  Staffordshire,  etc.,  Canal  Co.  v.  Birmingham 
Canal  Nowigations,  L.  E.,  1  H.  L.  Cas.  254.  And  see  Felton  v.  Simp- 
son, 11  Ired.  (N.  C.)  84.  And,  in  general,  the  right  to  artificial  water- 
courses, as  against  the  party  creating  them,  depends  upon  the  character 
of  the  water-course,  whether  it  be  of  a  permanent  or  a  temporary  nature, 
and  upon  the  circumstances  under  which  it  is  created.  Sutcliffe  v. 
Booth,  9  Jur.  (]^.  S.)  1037.  In  Middleton  v.  Gregorie,  2  Eich.  (S.  C.) 
Law,  631,  it  was  held  that  the  proprietor  of  lands  below  may,  by  pre- 
scription, acquire  the  right  to  have  water,  which,  in  its  natural  course, 
flowed  through  and  over  his  lands,  diverted  from  its  natural  course, 
and  thrown  back  upon  the  lands  of  the  proprietor  above. 

A  custom  in  a  particular  country  for  all  persons  to  use  the  water  in 
their  districts  for  certain  purposes,  as,  for  instance,  mining,  will  not 
prevent  a  man  from  gaining  a  prescriptive  right  to  the  use  of  water 
subject  to  such  custom.     Gaved  v.  Martyn,  19  C  B.  (N.  S.)  732. 
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CHAPTER   CXXXII. 

WAYS  AND  HIGHWAYS. 
ARTICLE  I. 

OF    niGHWAYS. 

Section  1.  Definition  and  nature.  A  highway  is  a  passage,  road  or 
street,  which  every  citizen  lias  a  riglit  to  use.  Sutcliffe  v.  Greenwood, 
8  Price,  535  ;  Rex  v,  Cumhei'worth,  3  B.  &  Ad.  108 ;  Makepeace  v. 
Warden,  1  N.  H.  16;  Jackson  v.  Hathaway,  15  Johns.  447;  Stack- 
pole  V.  Ilealy,  16  Mass.  33.  The  term  highioay  is  the  generic  name 
for  all  kinds  of  pubhc  ways,  whether  they  be  carriageways,  bridleways, 
footways,  bridges,  turnpike  roads,  railroads,  canals,  ferries  or  navigable 
rivers. 

To  constitute  a  highway,  the  way  must  be  one  over  which  all  the 
people  of  the  State  have  a  common  and  an  equal  right  to  travel,  or  at 
least  a  general  interest  to  keep  unobstructed.  People  v.  Jackson,  7 
Mich.  432.  The  mere  fact  that  a  highway  has  been  laid  out  is  not 
sufficient ;  there  must  be  an  existing  thoroughfare,  suitable  for  travel. 
JBeckwith  v.  Whalcn,  TO  N.  Y.  (25  Sick.)  430.  Where  a  way  is  opened 
as  a  private  passway  and  that  fact  clearly  appears,  it  cannot  be  con- 
verted into  a  public  highway  by  the  mere  use  thereof,  no  matter  how 
long  that  use  may  be  continued.  Ilall  v.  McLeod,  2  Mete.  (Ky.)  98. 
A  public  highway  may  be  established  only  by  condemnation  under  the 
statute,  by  grant  from  the  owner,  or  long  continued  user  for  twenty 
years  or  more,  implying  a  previous  grant,  or  by  dedication  to  the  pub- 
lic use  by  the  owner  of  the  soil.  Grube  v.  Nichols,  36  111.  92.  There 
must  be  certainty  of  limits  and  direction  in  laying  it  out.  Hicks  v.  Fish, 
4  Mas.  (C.  C.)  310 ;  Briggs  v.  Guilford,  8  Yt.  270.  It  must,  at  least, 
be  of  public  utility  if  not  of  necessity ;  a  mere  courtesy  can  never  grow 
into  a  right.  Witter  v.  Harvey,  1  McCord  (S.  C),  67 ;  The  State  v. 
Nudd,  23  N.  H.  327.  And  to  make  use  of  land  for  a  road  by  the 
public  adverse  as  to  the  party  who  holds  the  paper  title,  some  act  must 
be  done  showing  a  claim  of  right,  such  as  working  the  road,  attaching 
it  to  a  road  district,  or  some  other  act  of  the  proper  authorities  recog- 
nizing it  as  a  highway.     State  v.  Joyce,  19  Wis.  90. 
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A  public  highway,  however  established,  cannot  be  altered  or  changed 
at  the  will  of  the  owner  of  the  land  over  which  it  passes.  Holer  aft  v. 
King^  25  Ind.  352.  But  the  public  have  no  right  in  a  highway,  ex- 
cept to  pass  and  repass  thereon  ;  they  cannot  therefore  justify  turning 
their  cattle  thereon  for  the  purpose  of  grazing.  Stackpole  v.  Healy, 
16  Mass.  33.  The  term  "  highway,"  as  used  in  the  road  acts  and  pro- 
ceedings under  them,  is  synonymous  with  a  lawful  public  road.  Ya/n- 
tilhurgh  v.  /Shann,  4:  Zabr.  (N.  J.)  T40. 

A  way  ceases  to  be  a  public  highway  when  the  access  to  it  at  either 
end  has  become  impossible  by  reason  of  ways  leading  to  it  having  been 
legally  stopped  up.  Bailey  v.  Jamieson,  L.  R.,  1  C.  P.  Div.  329 ;  S. 
C,  24  W.  R.  34;  L.  T.  (N.  S.)  02;  IT  Eng.  Rep.  289. 

A  dedication  of  a  way  from  user  can  only  be  presumed  in  favor  of 
the  public  generally,  and  not  in  favor  of  the  inhabitants  of  a  par- 
ticular parish.     Bermondsey  v.  Brown,  L.  R.,  1  Eq,  204. 

§  2.  What  are  highways.  A  turnpike  road  is  a  public  highway, 
establislied  by  public  authority  for  public  use,  and  is  to  be  regarded 
as  a  public  easement.  The  only  difference  between  this  and  a 
common  highway  is,  that  instead  of  being  made  at  the  public  expense 
in  the  first  instance,  it  is  authorized  and  laid  out  by  public  authority, 
and  made  at  the  expense  of  individuals  in  the  first  instance,  and  the 
cost  of  construction  and  maintenance  is  re-imbursed  by  a  toll,  levied  by 
public  authority  for  the  purpose.  Every  traveler  has  the  same  right 
to  use  it,  paying  the  toll  established  by  law,  as  he  would  have  to  use 
any  other  highway.  Commonwealth  v.  Wilkinson,  16  Pick.  175.  And 
see  Buncomhe  Turnpike  Co.  v.  Baxter,  10  Ired.  222 ;  Clarkville,  etc., 
Tump.  Co.  V.  Atkinson,  1  Sneed,  426  ;  Tump.  Co.  v.  Brosi,  22  Penn. 
St.  29 ;  Louisville,  etc.,  Tump.  Co.  v.  Ky.,  etc..  Tump.  Co.,  2  Swan 
(Tenn.),  282. 

A  plank  road,  unless  there  be  a  reservation  to  the  contrary  in  the 
dedication  implied  in  its  charter,  is  a  public  highway.  Craig  v.  People, 
47  111.  487 ;  Benedict  v.  Goit,  3  Barb.  459 ;  Plank  Road  Co.  v.  Thomas, 
20  Penn.  St,  91.  A  road  laid  off  by  commissioners,  under  an  order  of 
a  township  board  of  trustees,  who  appoint  an  overseer  of  the  same,  is 
a  public  highway ;  and  to  obstruct  it  willfully  is  a  misdemeanor.  State 
v.  Davis,  68  N.  C  297.  Whether  a  cul  de  sac  can  or  cannot  be  a 
public  highway  depends  upon  the  common  law,  and  not  upon  statute. 
It  is  an  unsettled  question  in  New  York.  Hickok  v.  Plattshurgh,  41 
Barb.  130.  But  it  is  said  that  a  cid  de  sac  may  be  a  good  highway,  if 
laid  out  by  the  proper  authorities,  or  dedicated  as  such,  and  the  dedica- 
tion or  laying  out  may  be  sho^vn  as  in  the  case  of  any  traveled  way. 
Eoldane  v.  Coldspring,  21  N.  Y.  (7  Smith)  474 ;  People  v.  Jackson,  7 
Vol.  VI.— 38 
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Mich.  432;  Bartlett  v.  Bangor,  67  Me.  460;  Danforth  v.  Durell,  8 
Allen,  242 ;  Bateman  v.  BhicTf,  18  Q.  B.  STO  ;  14  Eng.  Law  &  Eq.  C9 ; 
Young  V.  Cuthhertson,  1  Macq.  11.  L.  Cas.  455.  A  way  may  be  a 
highway,  although  it  lies  wholly  in  one  town,  and  is  not  connected  with 
any  county   road.  Blackstone  v.  County  of  Worcester^  108  Mass.  68. 

In  Pennsylvania,  a  State  road  is  a  highway  laid  out  by  the  direct  au- 
thority of  the  State,  generally  between  distant  places  and  through  dif- 
ferent counties,  to  supply  a  want  felt  by  a  large  district  of  country 
which  the  diversity  of  local  interest  is  not  always  willing  to  supply. 
Penn  Township  Road,  ^^  Penn.  St.  461. 

A  reservation  in  a  grant,  of  "  the  rangeway  if  ever  wanted  for  a  road," 
is  not  the  reservation  of  a  private  way,  but  it  is  for  a  public  highway, 
and  the  necessity  for  such  highway  is  to  be  determined  by  the  tribunals 
empowered  to  establish  highways.  Morgan  v.  Palmer,  A%  N.  H.  336. 
After  a  highway  has  been  regularly  laid  out  by  competent  authority, 
and  a  time  fixed  for  the  town  to  complete  it,  and  it  is  subsequently  ac- 
tually opened  to  the  use  of  the  public,  those  who  have  the  right  to  use 
it  may  presume  that  what  was  to  be  done  by  way  of  acceptance  has  been 
done,  and  that  it  has,  in  fact,  become  a  public  highway.  Drury  v. 
Worcester,  21  Pick.  44.  Whether  a  way  which  has  long  been  open 
for  public  use  is  a  public  highway  or  a  town  way,  may,  in  the  absence 
of  a  record,  be  shown  by  other  evidence,  which  may  tend  to  prove 
whether  it  was  laid  out  by  the  authority  of  the  town  or  by  that  of  the 
county ;  and  no  conclusive  presumption  arises  from  the  public  use  of 
the  road,  that  it  has  been  dedicated  as  a  public  highway.  Bigelovj  v. 
Hillman,  37  Me.  52.  But  in  general,  from  mere  use  and  enjoyment, 
a  public  highway,  and  not  a  town  way,  will  be  presumed.  Stedman  v. 
Soidhhridge,  17  Pick.  162. 

A  road  traveled  for  a  long  time  is  the  highway,  though  not  laid  out 
as  it  was  actually  run  by  commissioners.  Taylor  v.  Bailey,  Wright 
(Ohio),  646.  So,  where  the  usual  course  of  travel  diverged  from  a  por- 
tion of  the  highway  as  it  was  surveyed,  and  the  o^vner  of  the  land  over 
which  the  highway  was  laid  fenced  up  and  appropriated  that  portion, 
and  worked  the  course  of  the  road  as  it  was  actually  traveled,  and  the 
road  was  so  used  by  the  public  as  a  highway,  it  was  held  that  these  facts 
amounted  to  a  dedication  to  the  public,  and  that  a  traveler  would  have 
the  right  to  use  the  substituted  portion  as  a  highway,  though  it  had  not 
been  so  used  continuously  fifteen  years.  The  grantee  of  such  owner  of 
the  land  could  not  maintain  an  action  against  one  tor  using  such  substi- 
tuted portion  as  a  highway,  at  least  until  he  revoked  the  license  thus 
given  by  his  grantor  and  himself.     Prouty  v.  Bell,  44  Vt.  72. 

The  streets  and  alleys  of  a  town  are  public  highways.     Morris  v. 
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Bowers,  Wright  (Ohio),  749  ;  State  v.  WilTcinson,  2  Yt.  480 ;  Adams 
V,  Rivers,  11  Barb.  390 ;  City  of  Cincinnati  v.  White,  8  Peters,  431. 
And  where  a  special  statute  of  the  legislature  provides  that  all  streets, 
roads  and  alleys  within  a  village,  which  have  been  worked  and  im- 
proved by  the  trustees  of  the  village,  or  the  commissioners  of  highways, 
and  are  now  used  as  such,  shall  be  deemed  public  highways,  the  char- 
acter of  these  streets,  roads  and  alleys  is  to  be  determined  by  inquiring 
whether,  as  a  matter  of  fact,  any  particular  street  or  alley  comes  within 
the  special  provisions  of  such  statute.  Hickok  v.  Plattshxirgli,  41 
Barb.  130. 

Every  road  is  a  highway  which  has  been  used  as  such  for  fifty  years, 
and  repaired  within  that  time  by  the  town.  Reed  v.  NortJijleld,  13 
Pick.  94.  So,  the  use  of  a  highway  from  forty  to  sixty  years  is  pre- 
sumptive evidence  that  it  was  properly  laid  out.  Hicks  v.  Fish,  4 
Mas.  (C.  C.)  310.  Whether  a  road  is  public  or  private  is  a  question 
for  the  jury  if  the  evidence  is  conflicting.  Drake  v.  Rogers,  3  Hill, 
604.  There  may  be  a  public  road  de  facto,  and  the  only  person  who 
can  question  the  right  to  such  a  road  is  the  owner  of  the  land ;  but  the 
owner  can  only  be  bound  by  a  proceeding  against  him  according  to  the 
law  of  the  land,  or  by  a  user  of  twenty  years,  from  which  such  pro- 
ceedings will  ordinarily  be  presiuned.  The  State  v.  Marble,  4  Ired. 
318. 

A  railroad  established  and  existing  under  an  act  or  charter  of  incor- 
poration, like  a  turnpike  or  aplankroad,  is  a  public  highway;  but  only 
to  be  used  in  a  different  mode.  Rex  v.  Severn  and  Rye  Railway  Co., 
2  B.  &  Aid.  G46  ;  Beekman  v.  S.  &  S.  R.  R.  Co.,  3  Paige,  45,  74.  See 
March  v.  Ports.,  etc.,  R.  R.,  19  N.  H.  372 ;  Taylor  v.  County  Com- 
missioners, 13  Mete.  449.  A  railroad  which  legally  forfeits  its  charter 
remains  what  it  was,  a  public  highway  *,  the  corporation  loses  its  fran- 
chise, which  passes  to  the  State.  Erie,  etc.,  R.  R.  v.  Casey.,  26  Penn. 
St.  287. 

Public  bridges  and  ferries  are  pubhc  highways.  A  canal,  when  made 
by  pubUc  authority,  is  in  law  a  public  highway,  with  the  right  of  tolls 
attached.  Rex  v.  Kent,  13  East,  220  ;  Rex  v.  Chelsea  Water-ioorks,  5 
B.  &  Aid.  156 ;  Rogers  v.  Bradshaw,  20  Johns.  735 ;  Riddle  v.  Pro- 
prietors  of  Locks,  etc.,  7  Mass.  169. 

All  navigable  rivers  are  public  liighways.  See  Scott  v.  Wilson,  3  N. 
H.  321 ;  Georgetown  v.  Alexandria  Corneal  Co.,  12  Peters,  91 ;  Corpo- 
ration of  Memphis  v.  Overton,  3  Yerg.  389 ;  GoAiit  v.  Chambers,  3 
Ohio,  495 ;  Wadsworth  v.  Smith,  2  Fairf.  278  ;  Yarick  v.  Smith,  9 
Paige,  547. 

The  making  and  improvements  of  public  highways  and  the  impo- 
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Bition  of  taxes  are  among  the  ordinary  subjects  of  legislation.  The 
legislature  of  New  York,  therefore,  lias  power  to  direct  the  e<jn8tnic- 
tion  of  a  highway  in  any  town,  to  compel  the  creation  of  a  town  debt 
by  the  issue  of  its  bonds,  and  to  impose  a  tax  upon  the  property  of  the 
town  to  pay  the  bonds  without  the  consent  of  the  citizens  or  town 
authorities.     People  v.  Fla<j<j,  46  N.  Y.  (1  Sick.)  401. 

§  3.  What  are  liot  liigliways.  A  townway  is  not  "  substantially  the 
same  thing  "  as  a  highway,  within  the  meaning  of  the  statute  limiting 
the  right  of  second  petition  to  two  years  from  the  date  of  reversal  on 
appeal  of  the  commissioners'  decision.  Waterfonl  v.  Oxford  County^ 
59  Me.  450.  And  paved  paths  kept  clear  of  snow  by  a  city,  and  cross- 
ing a  place  of  public  resort,  and  connecting  public  streets  with  foot  pas- 
sage posts  at  the  entrance  are  not  ways  "  opened  and  dedicated  to  the 
public  use,"  m  the  sense  of  the  statute  regulating  liability  for  damages 
from  defects,  etc.  Oliver  v.  Worcester,  102  Mass.  489  ;  3  Am.  Rep. 
485.  A  road  only  one  mile  long,  and  from  ten  to  fifteen  feet  wide, 
leading  from  a  public  highway  to  a  church,  and  used  by  the  people  of 
the  neighborhood  for  sixty  years  in  going  to  and  from  the  church,  and 
which  connected  with  a  country  road  leading  to  a  mill  in  the  neighbor- 
hood, and  to  a  railroad  station,  but  which  had  never  been  under  the 
charge  of  an  overseer  nor  worked  as  a  public  highway,  is  not  a  public 
highway  so  as  to  subject  one  to  indictment  for  obstructing  it.  State  v. 
McDaniel,  8  Jones'  L.  (N.  C.)  284.  See  Young  v.  Cuthbertson,  1 
Macq.  II.  L.  Cas.  455.  Streets  dedicated  by  individuals  to  pubhc  use, 
but  not  adopted  by  the  public  local  authorities,  are  not  highways. 
Niagara  Falls,  etc.,  Bridge  Co.  v.  Bachman,  66  N.  Y.  (21  Sick.)  261. 
See  Cook  v.  Harris,  61  N.  Y.  (16  Sick.) 448;  Bryam,tr.  Biddefm-d,  39 
Me.  193 ;  Guthrie  v.  New  Haveyi,  31  Conn.  308.  Proof  that  a  way 
has  been  used  as  a  road  for  more  than  thirty  years,  incumbered  all  the 
time  with  gates  and  bars  in  the  summer  season  without  its  ever  having 
been  fenced  on  its  sides,  is  not  sufficient  to  show  that  it  is  a  public 
highway.     State  v.  Strong,  25  Me.  297. 

The  use  of  land  as  a  public  common  is  very  different  from  the  use  of 
a  way  as  a  public  highway.  The  uses  have  but  little  in  common,  and 
it  is  not  error  for  a  court  to  refuse  to  charge  a  jury  that,  as  a  matter  of 
law,  the  use  of  the  land  as  a  common  rebuts  all  inference  of  a  dedica- 
tion of  the  way  to  the  public  for  the  purposes  of  a  highway  arising 
from  the  use  of  the  same  as  a  highway.  The  question  is  one  of  fact 
for  the  jury  to  determine  from  all  the  facts  and  circumstances  of  the 
case.     State  v.  Taff,  37  Conn.  392. 

§  4.  Eminent  domain.  Tlie  right  of  eminent  domain  exists  in  the 
government  of  the  United  States,  and  may  be  exercised  by  it  within  the 


WATS  AND  HIGHWAYS.  301 

States  so  far  as  it  is  necessary  to  the  enjoyment  of  the  powers  conferred 
upon  it  by  the  constitution.  Kohl  v.  United  States^  91  U.  S.  (1  Otto) 
367.  Ordinarily,  as  in  the  case  of  laying  out  of  highways,  provisions 
are  made  by  general  laws  for  the  exercise  of  the  right  of  eminent  do- 
main, and  the  necessity  for  its  application  in  particular  instances  is  left 
to  the  adjudication  of  certain  designated  officers  or  tribunals.  But 
there  can  be  no  doubt  that  the  power  which  can  be  thus  delegated 
may,  when  occasion  requires,  be  exercised  by  the  legislature  itself.  In 
such  case  its  decision  is  final ;  no  discretion  is  given  to  the  agents  em- 
ployed to  make  the  appropriation  and  fix  the  compensation  to  be  made ; 
and  neither  the  agents  nor  the  courts  have  power  to  revise  the  decision. 
Ha/cerhill  Bridge  Projprietors  v.  Essex  Cmmty,  103  Mass.  120 ;  4 
Am.  Rep.  518.  Courts  have  the  right  to  determine  whether  the  use 
to  which  private  property  is  proposed  to  be  appropriated  is  pubHc  in 
its  nature  or  not ;  but,  when  the  use  is  public,  the  judiciary  cannot 
inquire  into  the  necessity  or  propriety  of  exercising  the  right  of  eminent 
domain.  That  right  is  political  in  its  natiu-e,  and  to  determine  when 
it  shall  be  exercised  belongs  exclusively  to  the  legislative  branch  of 
the  government.  Chicago,  etc.,  R.  R.  Co.  v.  Town  of  Lake,  71  111. 
333  ;  Tyler  v.  Beacher,  44  Yt.  649 ;  8  Am.  Rep.  398.  The  legisla- 
ture in  exercising  the  right  may  ask  the  assistance  of  the  courts  but 
will  not  be  ruled  by  them.  ^Vater  Works  Co.  v.  Burkhart,  41  Ind, 
364.  Where,  in  proceedings  to  condemn  property  for  a  public  use, 
the  question  whether  the  taking  of  the  same  is  necessary  for  such  use 
is  submitted  to  a  jury,  and  the  jury  find  on  the  issue,  the  court  has  no 
power  to  disregard  the  finding  of  the  jury  and  make  findings  of  its 
own.      Wilmington  Canal,  etc.,  Co.  v.  Dominguez,  50  Cal.  505. 

To  authorize  the  taking  of  private  property  by  legislative  act,  two 
things  are  necessary  :  first,  the  property  must  be  taken  for  public  use ; 
and,  second,  provision  must  be  made,  except  in  urgent  and  extraordin- 
ary cases,  for  just  compensation  to  the  owner  of  the  property  taken. 
Loughhridge  v.  Harris,  42  Ga.  500  ;   Garrison  v.  City  of  Nevj  York, 

21  Wall.  196. 

In  a  proceeding  to  condemn  land  for  a  right  of  way,  the  party  exer- 
cising the  power  must  stnctly  observe  all  the  requirements  of  the 
statute  under  which  he  acts.  Chicago  &  Alton  R.  R.  Co.  v.  Smith, 
78  111.  96  ;  County  of  Decatur  v.  Humphreys,  47  Ga.  565  ;  Commis- 
sioners V.  Beckwith,  10  Kans.  603.  And  where  a  statute  j^rovides 
that  commissioners  shall  be  appointed  before  the  appraisal  of  land  to 
be  condemned  for  public  uses,  the  report  of  such  commissioners  is  not 
conclusive,  unless  specially  made  so  by  statute.  Hannibal  Bridge  Co. 
V.  Schuhacker,  49  Mo.  555. 
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Private  property  cannot  be  condemned  to  public  use,  without  fair 
compensation  being  first  made  in  money  to  the  owner.  Paria  v.  JIason, 
37  Tex.  447.  The  compensation  should  be  ascertained  under  the  laws 
in  force  at  the  time  the  proceedings  are  begun.  Emerson  v.  Western 
Union  li.  R.  Co.,  75  111.  176.  And  the  amount  of  compensation  is 
the  fair  value  of  the  land  as  a  whole,  to  be  estimated  as  of  the  time 
the  proceedings  were  begun.  BuH  v.  Merchants'  Ins.  Co.,  115  Mass. 
1 ;  S.  d)  C.  R.  B.  Co.  v.  Galykuil,  40  Cal.  139.  In  such  cases,  no 
contracts  between  the  owners  of  difierent  interests  in  the  land  can 
affect  the  right  of  the  government  to  take  the  land  for  the  public  use, 
or  oblige  it  to  pay  by  way  of  compensation  more  than  the  entire  value 
of  the  land  as  a  whole.     Bart  v.   Wiggles toorth,  117  Mass.  3U2. 

Private  property  cannot  be  appropriated  to  ])ublic  uses,  in  invitum 
until  the  record  sliows  that  an  attempt  has  been  made  to  purchase  the 
same  of  the  ownier,  unless  in  the  course  of  the  proceedings  he  has 
waived  his  objections  thereto.  United  States  of  America  v.  Beed,  56 
Mo.  565. 

Proceedings  to  condemn  lands  for  the  use  of  a  coi'poration,  in  vir 
tue  of  the  right  of  eminent  domain,  do  not  involve  the  question  of 
title  to  the  land.  The  petitioners  must  ascertain  the  true  owner  of  the 
land  that  they  wish  to  acquire,  and  make  liim  a  party  ;  and  the  j^etition 
assumes  his  title.  lie,  in  his  turn,  is  not  called  iqion  to  prove  his  title  ; 
it  stands  conceded ;  the  commissioners  have  no  jurisdiction  of  the 
question  of  title,  only  of  that  of  damages.  Peoria,  etc.,  B.  B.  Co. 
V.  Laurie,  63  111.  264. 

Compensation  need  not  precede  the  actual  appropriation  of  lands  for 
a  public  use  by  the  State,  or  by  a  municipal  corporation  by  State 
authority.  It  is  sufficient  if  an  adequate  remedy  is  provided,  which 
the  party  may  resort  to  on  his  own  motion  to  recover  compensation. 
In  this  respect  there  is  a  distinction  between  a  taking  by  a  public 
municipal  corporation,  and  by  an  individual  or  private  coqjoration. 
And  a  peculiar  benefit  derived  by  the  owner  from  tlie  improvement 
in  respect  of  which  he  may  lawfully  be  compelled  to  contribute  toward 
the  costs  and  expenses,  may  be  taken  as  part  of  liis  compensation  for 
lauds  taken,  and  the  legislature  may  constitutionally  provide  that  the 
assessment  for  benefits  may  be  set  off  in  an  action  by  the  owner  to 
recover  the  assessment  for  the  damages  for  the  taking  of  lands. 
Loweree  v.  City  of  Newai'li,  38  N.  J.  L.  151.  See  White  v.  Nash- 
ville, etc.,  B.  B.  Co.,  7  Ileisk.  (Tenh.)  518. 

There  is  no  principle  which  forbids  that  property  acquired  by  a  cor- 
poration in  virtue  of  the  right  of  eminent  domain,  or  any  other  prop- 
erty belonging  to  it,  should  be  taken  from  it  by  another   exercise  of 
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the  same  right.  Chicago^  etc.,  R.  R.  Co.  v.  Town  of  Lake,  71  111.  333; 
Central  City  Ry.  Co.  v.  Fort  Clarh  Ry.  Co.,  81  id.  523 ;  Matter  of 
N.  Y.  C  B.  R.  Co.,  63  X.  Y.  (18  Sick.)  326.  The  legislature,  in 
the  exercise  of  the  power  of  eminent  domain,  may  devote  land  already- 
appropriated  to  a  particular  public  use,  to  a  different  and  inconsistent 
use.  But  in  such  case  the  legislative  intent  must  appear  by  express 
words  or  by  necessary  implication.  And,  if  possible,  the  former  use 
must  not  be  defeated  by  the  subjection  of  the  land  to  the  additional 
use.  Little  Miami,  etc.,  R.  R.  Co.  v.  City  of  Daijton,  23  Ohio  St. 
510.  Such  implication  arises  only  when  requisite  to  the  enjoyment  of 
the  powers  expressly  granted,  and  can  be  extended  no  further  than 
such  necessity  requires.  Hichoh  \ .  Hine,  23  Ohio  St.  523;  13  Am. 
Kep.  255. 

The  right  to  the  use  of  a  highway,  of  persons  not  owning  the  land 
over  which  it  passes,  is  not  a  vested  right  of  property,  which  the  legis- 
lature cannot  take  without  compensation.  People  v.  Ingham  County, 
20  Mich.  95. 

Taking  for  a  way  land  already  used  for  that  purpose,  takes  all  things 
existing  upon  it  and  adapted  to  its  use  as  a  way,  such  as  flagstones, 
gravel,  bridges,  culverts,  etc.,  so  that  the  appraisal  in  such  case  should 
be  of  the  land  with  all  these  incidents  of  its  condition.  Ford  v.  County 
Comm'rs,  64  Me.  408. 

After  the  State  has  duly  acquired  lands,  by  eminent  domain,  for  a 
canal,  the  legislature  may  change  the  mode  of  using  them,  as  by  appro- 
priating them  for  a  highway,  without  its  causing  a  reversion  to  the  for- 
mer owner.  Malone  v.  City  of  Toledo,  28  Ohio  St.  643.  But  if  an 
easement  only  is  taken,  the  property  may,  when  such  easement  ceases, 
revert  to  the  owner.  Water  Works  Co.  v.  Burl'hart,  41  Ind.  364. 
Condemnation  of  a  quarry  for  the  use  of  a  turnpike  passes  the  use 
only  and  not  the  fee.  Morris  v.  Schollsville,  etc..  Turn]).,  6  Bush 
(Ky.),  671. 

When  the  act  for  condemning  land  for  a  public  highway  requires 
the  money  allowed  to  a  land-owner  for  damages  to  be  set  apart  in  the 
treasury  by  the  supervisors  for  the  owner,  the  land  is  not  taken  for 
pubUc  use,  until  it  is  so  set  apart.  An  order  of  the  supervisors  award- 
ing the  damages  allowed,  payable  from  the  current  expense  fund  of 
the  county,  is  not  a  taking  of  the  land  for  public  use.  And  a  tender 
to  the  land-owner,  of  the  damages  allowed,  made  after  such  order,  is  of 
no  avail.     Murphy  v.  De  Groot,  44  Cal.  51. 

§  5.  Of  title  by  grant.  A  right  of  way  of  necessity  can  only  arise 
by  grant,  exq^ress  or  implied.  Proctor  v.  Hodgson,  10  Exch.  824,  828, 
note;  20  Eng.  Law  &  Eq.  453 ;  Ledyard  v.  Ten  Eycl,  36  Barb.  102. 
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It  is  a  well-established  principle  that  highways  may  have  a  legal 
existence  from  immemorial  usage.  Long  occupation  and  enjoyment, 
unexplained,  will  raise  a  presumption  of  a  grant,  not  only  of  an  ease- 
ment, but  of  the  land  itself,  and  not  only  of  a  grant,  but  of  acts  of 
legislation  and  matters  of  record.  But  this  presumption  is  predicated 
upon  the  existence  of  some  title  or  right,  which  is  the  subject  of  the 
grant.  No  one  is  presumed  to  have  granted  an  easement  in  the  right 
of  passage  to  the  public  over  his  land,  M-hen  that  right  is  in  the  public 
to  the  fullest  extent.     State  v.  Wilson,  42  Me.  9. 

§  6.  Title  by  dedication.  A  highway  maybe  created  by  the  owner's 
dedication  or  donation  of  his  land  therefor,  and  the  acceptance  or  recog- 
nition thereof  by  the  proper  public  authorities  {State  v.  Atherton,  16 
N.  II.  203 ;  Noijes  v.  Ward,  19  Conn.  250 ;  Trustees  v.  Otis,  37  Barb. 
50 ;  State  v.  Wilson,  42  Me.  9 ;  Smith  v.  State,  3  Zabr.  [N.  J.]  130  ; 
Ilolcroft  V.  King,  25  Ind.  352) ;  to  constitute  a  public  highway 
by  dedication,  there  must  not  only  be  a  setting  apart  and  a 
surrender  to  the  public  use  of  the  land  by  the  owner,  but,  also, 
an  acceptance  and  formal  opening  by  the  proper  authorities,  or  a 
user.  Niagara  Falls  Susj).  Bridge  Co.  v.  Bachman,  GG  N.  Y.  (21 
Sick.)  261 ;  Mathis  v.  Parharn,  1  Tenn.  Ch.  533  ;  Princeton  v.  Tein- 
jpleton,  71  111.  GS ;  WilVianis  v.  N.  Y.,  etc.,  P.  R.  Co.,  39  Coim.  500  ; 
Pemington  v.  M'dlerd,  1  E.  I.  93  ;  Pulton  VUlage  v.  Melirenfeld,  S 
Ohio  St.  440.  A  dedication  does  not  rest  on  the  idea  of  a  grant,  as 
there  may  be  a  dedication  by  any  act  of  the  owner  showing  his  intent, 
though  only  to  be  accepted  and  used  infuturo.  Jersey  City  v.  Jlorris 
Canal,  etc.,  Co.,  1  Beasl.  (N.  J.)  547.  The  whole  matter  of  dedication 
and  acceptance  rests  on  the  principles  of  the  common  law  in  which  it 
originated.  These  principles  authorize  the  gift,  estop  the  giver  from 
recalling  it,  and  presume  an  acceptance  by  the  public,  where  the  high- 
way is  shown  to  be  of  common  convenience  and  necessity,  and  there- 
fore beneficial  to  them.  GiUhrie  v.  N'eio  Haven,  31  Conn.  30S.  In 
other  words,  such  dedication  rests  on  the  doctrine  of  estoppel.  Con- 
nehan  v.  Ford,  9  Wis.  240  ;  State  v.  Wilson,  42  Me.  9  ;  State  v. 
Atlierton,  16  N.  H.  203.  But  the  acts  and  declarations  of  the  land- 
owner must  be  unmistakable  in  their  purpose  and  decisive  in  their 
character,  showing  the  intent  to  dedicate  the  land  absolutely  and  irre- 
vocably to  the  public  use.  Niagara  Falls  Susp.  Bridge  v.  Bachman, 
&Q  N.  Y.  (21  Sick.)  261;  David  v.  New  Orleans,  16  La.  Ann.  404. 
The  mere  acting  so  as  to  lead  persons  to  the  supposition  that  the  way 
is  dedicated  will  not  amount  to  a  dedication,  if  there  be  any  agree- 
ment which  explains  the  transaction,  but  otherwise,  if  not  explained. 
Marcey  v.  Taylor,  19  111.  634;  People  v.  Jones,  6  Mich.   176.     The 
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fact  that  in  a  town  plat  one  block  appears  unsubdivided  and  without 
number  or  marks,  does  not  constitute  a  dedication  to  public  purposes, 
but  a  statement  by  the  owners  that  it  is  to  be  a  public  square  may 
amount  to  a  dedication.  Ruch  v.  City  of  Hock  Island^  5  Biss.  95. 
Where  ground  has  been  set  apart  as  a  private  alley,  or  conveyed  to 
adjoining  property  owners  as  a  private  alley,  although  used  by  the  pub- 
lic as  a  pass-way  without  hindrance,  such  acts  do  not  amount  to  a  dedi- 
cation to  the  public,  as  the  intent  to  dedicate  is  wanting.  Hemingway 
V.  Chicago^  60  111.  324.  Dedication  as  a  private  way,  or  any  length  of 
user  as  such,  will  not  be  sufficient  to  establish  dedication  by  the  owner 
to  the  public  and  an  acceptance  by  the  public.  State  v.  Tucker^  36 
Iowa,  4S5.  And  the  maintenance  of  gates  and  bars  across  a  traveled 
w^ay  indicates  an  absence  of  intention  to  dedicate  the  way  to  public 
use.     State  v.  Green^  41  Iowa,  693. 

It  is  essential  to  a  dedication  of  property  to  pubhc  use  that  it  is  to 
be  forever  and  irrevocable.  San  Francisco  v.  Canavan,  42  Cal.  541. 
And  it  must  be  for  the  use  of  the  public  at  large ;  there  can  be  no 
dedication,  properly  speaking,  to  private  uses.  Methodist  Episcopal 
Church  V.  Iloboken,  33  N.  J.  (4  Yr.)  13. 

A  dedication  of  land  for  a  highway  may  be  valid  without  any  lapse 
of  time  or  length  of  user  {Ogle  v.  Philadelphia,  etc.,  R.  H.  Co.,  3 
Houston  [Del.],  267) ;  although  the  ovv-ner's  intention  to  dedicate  was 
formed  after  the  public  commenced  using  the  way  {^Havana  v.  Biggs, 
5S  111.  483) ;  and  although  the  laud  dedicated  forms  only  part  of  the 
highway  {Havana  v.  Biggs,  58  111.  483) ;  and  so,  although  only  a  j)ub- 
lic  foot-way  is  created  {Tyler  v.  Sturdy,  108  Mass.  196)  ;  and  the 
dedication  may  be  valid,  although  at  one  end  the  way  may  have  no 
outlet,  or  may  terminate  in  a  private  way.  People  v.  Yan  Alstyne,  3 
Abb.  (N.  Y.)  App.  Dec.  575 ;  Bartlett  v.  Bangor,  67  Mc.  460. 

A  dedication  once  made  cannot  be  recalled,  and  the  intention  of  the 
owners  at  the  time  is  to  be  considered,  not  their  intention  at  any  subse- 
quent time.  Ruch  v.  City  of  Rock  Island,  5  Biss.  (C.  C.)  95.  But  there 
can  be  no  dedication  to  the  pubhc  of  land  as  a  highway,  with  the  reser- 
vation of  a  ricrht  of  making  cuts  throujjh  the  land  when  wanted  for 
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the  purposes  of  drainage.  Rex  v.  Leake,  2  N.  &  M.  583  ;  S.  C,  5  B. 
&  Ad.  469. 

Where  land  is  appropriated  by  dedication  to  the  purpose  of  a  high- 
way, the  public  acquires  only  the  right  of  way,  which  is  a  mere  ease- 
ment. The  fee  remains  in  those  who  made  the  dedication,  and  they 
may  maintain  an  action  against  persons  unproperly  appropriating  the 
highway,  either  to  abate  a  nuisance  erected  thereon,  or  to  recover  dam- 
VoL.  YI.— 39. 


300  WAYS  AND  HIGHWAYS. 

ages  therefor.     Knox  v.  New  Yoi'k,  55   Barb.  404 ;  S.  C,  38  How. 
G7.    See  Taylor  v.  Danhur^y  Puhlic  Hall  Co.,  35  Conn.  430. 

There  is  a  difference  between  a  common- law  dedication,  and  a  dedica- 
tion under  the  statute  of  Illinois ;  the  one  vests  the  legal  title  to  the 
ground  set  apart  for  public  purposes  in  the  municipal  corporation,  in 
trust  for  the  public,  while  the  other  leaves  the  legal  title  in  the  original 
owner,  charged,  however,  with  the  public  rights  which  it  would  have 
if  the  fee  was  in  the  corporation.  But  the  rights  of  the  public  are  the 
same  under  both.  Chicago,  etc.,  B.  R.  Co.  v.  Joliet,  79  111.  25.  No 
presumption  of  dedication  of  uncultivated  land  of  the  United  States 
for  a  highway  can  be  raised  from  its  use  as  sucli.  PMjyps  v.  State,  7 
Blackf.  (Ind.)  512. 

§  7  Who  may  dedicate.  No  one  but  the  owner  of  land  or  his  duly 
authorized  agent  can  dedicate  it  to  public  uses.  Bushnell  v.  Scott,  21 
Wis.  451 ;  Bauyan  v.  Mann,  59  111.  492;  Pcarsallv.  Post,  20  Wend. 
442 ;  Wood  v.  Veal,  5  Barn.  &  Aid.  454  ;  Baxter  v.  Taylor,  1  Nev. 
&  M.  13.  A  mere  squatter  upon  government  land  has  no  such  power. 
Gentleman  v.  Soule,  32  111.  271.  And  an  Indian,  under  disability  to 
convey  his  land  without  the  consent  of  the  secretary  of  the  interior, 
cannot  of  liimself  make  a  valid  dedication  of  a  portion  of  said  lands, 
to  the  public  for  use  as  a  highway  ;  nor  can  any  dedication  be  presumed 
as  against  him  l)y  any  user  of  the  public  of  the  highway,  or  from  his 
acts  and  conduct  in  reference  thereto.  State  v.  0^ LaughUn,  19  Kans. 
504.  Dedication  may,  however,  be  made  by  a  corporation,  provided 
such  an  act  be  not  inconsistent  with  the  limitations  of  its  charter  and 
the  purpose  for  which  it  was  incorporated.  Great  Surry  Canal  Co.  v. 
Hall,  1  Man.  &  Gr.  392  ;  Mayor,  etc.,  of  Macon  v.  Franklin,  12  Ga. 
239.  Thus,  a  railroad  company  may  dedicate  land  for  a  public  high- 
way. Williams  v.  New  York,  etc.,  11.  P.  Co.,  39  Conn.  509.  A 
trustee  may  dedicate,  when  compatible  with  the  scope  and  nature  of 
his  trust.  Pex  v.  Beake,  5  B.  &  Ad.  469.  Dedication  may  be  pre- 
sumed against  a  married  woman.  Schenley  v.  Commonwealth,  36  Penn. 
St.  29;  Wardx.  Davis,  3  Sandf.  (N.  Y.)  502.  And  where  the  owners 
of  the  equitable  estate  make  a  dedication,  their  trustee,  holding  but  a 
legal  title  for  their  use,  is  bound  to  respect  it.  Williams  v.  First 
Presb.  Soc.  in  Cincijinati,  1  Ohio  St.  478. 

The  owners  of  a  farm  cannot,  by  any  plat  they  may  make,  dedicate 
to  the  public,  as  a  street,  a  strip  of  land  along  the  edge  of  the  farm,  the 
title  to  the  right  of  way  wherein  is  held  by  a  railroad  company.  Be- 
troit  V.  Detroit,  etc.,  P.  P.  Co.,  23  Mich.  173.  And  where  a  dedica- 
tion of  a  portion  of  certain  lots  of  land  for  a  public  highway  was 
made  by  the  original  owners,  and  was  never  recalled,  it  was  held  that 
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subsequent  purchasers  of  the  lots  took  the  fee  subject  to  the  easement, 
and  that  until  the  dedication  was  revoked  by  the  original  owners,  the 
public  had  the  right  to  accept  the  dedication  and  open  the  road  with- 
out compensation  to  the  then  owners  of  the  lots.  Baldwin  v.  Buffalo, 
35  K  Y.  (8  Tiff.)  375. 

A  highway  already  dedicated  to  the  public,  which  it  is  the  duty  of 
a  city  to  repair,  cannot  be  dedicated  by  the  city  to  the  town.  The  ease- 
ment being  already  in  the  public,  there  is  nothing  which  the  city  can 
dedicate.  The  transfer  of  its  duty  to  repair  can  only  be  made  by  con- 
tract.    Guthrie  V.  J^ew  Haven,  31  Conn.  308. 

The  owner  of  land,  or  his  authorized  agent,  can  plat  and  lay  out  a 
town  so  as  to  pass  to  the  public  the  perpetual  use  of  portions  of  the 
land  for  streets  and  public  grounds,  and  when  such  plat  is  made  out, 
acknowledged  and  recorded  in  conformity  with  the  statute,  it  operates  as 
a  sufficient  conveyance  of  the  streets  and  public  grounds  to  the  public 
use.  AVhen  made  out  and  recorded  in  a  county  other  than  that  in 
which  the  land  is  situate,  it  does  not  operate  as  a  dedication.  It  must 
be  made  by  the  person  who  owns  the  land  at  the  time  it  is  made,  or  his 
authorized  agent,  and  in  order  to  divest  the  title  of  the  proprietor,  the 
formalities  prescribed  in  the  statute  are  essential.  Deeds  referring  to 
a  plat,  but  given  before  the  grantor  acquired  title,  do  not  bind  him  as 
an  act  of  dedication.  But  an  unequivocal  recognition  of  the  map  after 
purchase  would  operate  as  an  affirmance  of  the  original  intention  of 
dedication,  and  give  it  full  force  and  effect.  Nelson  v.  City  of  Madi- 
son, 3  Biss.  (C.  C.)  244.  See  Trustees  of  Watertown  v.  Cowen,  4 
Paige,  510 ;  Banks  v.  Ogden,  2  Wall.  57. 

§  8.  How  dedicated.  To  constitute  a  dedication,  the  owner  of  the 
land  must  intend  to  make  the  gift,  and  it  must  be  accepted  by  the 
public  authorities.  Princeton  v.  Templeton,  71  111.  68 ;  Hayden  v. 
Stotie,  112  Mass.  346 ;  Toion  ofDerhy  v.  Ailing,  40  Conn.  410 ;  Fair- 
field v.  Morey,U  Yt.  239  ;  Portland  v.  WhittU,  3  Oreg.  126.  Any 
act  of  the  owner  of  the  soil  clearly  indicating  an  intention  to  dedicate 
is  sufficient.  The  intention  may  be  manifested  by  writing,  sealed  or 
unsealed,  by  parol,  or  by  acts  inconsistent  with  any  inference  except 
such  intention.  Proof  of  the  animus  dedicandi  may  be  by  circum- 
stances and  may  rest  in  pais.  The  use  of  the  way  by  the  public  with 
the  knowledge  and  assent  of  the  owner  of  the  soil  will  be  considered 
evidence  of  dedication ;  and  when  such  use  extends  through  a  long 
series  of  years,  the  animus  dedicandi  is  presumed.  When  the  owner  of 
the  soil  so  long  acquiesces  in  the  use  of  the  way,  having  knowledge 
thereof,  he  is  estopped  to  deny  his  prior  dedication.  Wilson  v. 
Sexon,   27    Iowa,  15 ;  Conuchan  v.    Ford,   9   Wis.    240.     See  Hoi- 
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dane  v.  Coldspring^  etc.,  21  N.  Y.  (7  Sinltli)  474 ;  Alves  v.  Tien- 
derson,  16  B.  Monr.  131;  Citt/  of  Ohicayo  v.  Wright,  69  111.  318; 
Cemetery  Ass.  v.  Meninger,  14  Kan.  312.  Making  and  recording  a 
plat  of  land  laid  out  in  city  lots  and  streets,  and  selling  lots  by  refer- 
ence to  it,  and  as  bounded  on  such  street,  is  a  dedication  of  tlio  land 
covered  by  the  streets  to  that  use.  ShanMui  v.  Evansv'dle,  55  Ind.  24( • ; 
Ba/rney  v.  Mayor,  etc.,  of  Baltimore,  1  Hughes,  118;  Hawley  v. 
Baltimore,  33  Md.  270 ;  Blssell  v.  N.  T.,  etc.,  li.  R.  Co.,  23  N.  Y. 
(9  Smith)  61;     Woodyer  v.  Hadden,  5  Taunt.  125. 

But  a  permissive  use  by  the  public,  for  any  length  of  time,  of  a 
way  of  access  laid  out  by  the  owner  to  a  mill  or  store,  does  not  prove  a 
dedication  or  an  acceptance.  It  is  but  a  license  which  may  be  revoked 
at  the  pleasure  of  the  owner.  Nor  will  mere  use  by  individual  mem- 
bers of  the  community  prove  acceptance  by  the  public ;  nor  will 
unauthorized  repairs  by  a  street  commissioner,  whether  sufficient  to 
raise  a  statutory  estoppel  against  the  city  or  not.  WJtlte  v.  Bradley, 
66  Me.  254. 

A  mere  partition  of  land  by  commissioners,  without  a  specific  as- 
signment of  any  part  to  use  as  a  street,  is  not  an  act  of  dedication. 
McCormick  v.  Mayor,  etc.,  45  Md.  512.  And  where  the  owner  of  a 
lot  of  land  abutting  on  a  public  street  sul)divided  the  same  into  lots, 
and  between  the  street  and  the  lots,  as  marked  on  the  plat,  there  was 
a  gore  or  strip  of  land  separated  from  the  street  by  a  dotted  line,  it  was 
held  that  this  was  not  a  dedication  of  the  gore  to  the  public  as  a  part 
of  the  street.     Princeton  v.  Tempi eton,  71  111.  68. 

A  mere  user  of  land  for  a  limited  time  cannot  fairly  raise  the  pre- 
sumption of  a  dedication.  City  of  San  Francisco  v.  Scott  4Cal.  114. 
And  the  mere  consent  of  a  party,  that  a  road  be  made  over  his  land, 
it  not  being  surveyed  or  laid  out,  is  no  dedication  of  any  j^articular 
line.     Scott  v.  State,  1  Sneed  (Tenn.),  629. 

The  mere  survey  and  platting  of  a  road  by  a  county  surveyor,  under 
the  direction  of  highway  commissioners,  does  not  have  the  effect  to 
establish  it  as  a  public  highway ;  such  a  proceeding  is  designed  only 
to  ascertain  the  courses  and  distances  of  a  road  claimed  to  be  already 
established  and  leaves  the  proof  of  its  existence  precisely  as  it  was  be- 
fore.    Gentleman  v.  Soide,  32  lU.  271. 

There  can  be  no  dedication  of  a  way  to  the  public  for  a  time  limited, 
certain  or  uncertain  ;  if  dedicated  at  all  it  must  be  dedicated  in  perpe- 
tuity. Neither  can  the  public  by  non-user  release  their  rights.  Dawes 
V.  Hawkins,  8  C.  B.  (N.  S.)  848  ;  10  id.  875. 

To  constitute  a  dedication  of  lands  under  a  statute  which  will  oper- 
ate to  divest  the  ownei*'s  title,  the  steps  prescribed  by  the  statute  must 
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have  been  substantially  taken ;  the  eonrts  cannot  adjudge  the  owner's 
lands  to  have  been  granted  by  him,  on  the  ground  that  vrhat  he  has 
done,  though  different  from  the  reqmrements  of  the  statute,  is  equiva- 
lent to  them.     D^na-  v.  61  Paul,  etc..  It.  B.  Co.,  22  Mmn.  251. 

A  dedication  by  acts  m  pah,  being  usually  uncertan.  of  proof,  is  no 
defense  against  a  proceeding  by  the  proper  authorities  to  condemn  the 
property  to  public  use  for  the  same  purpose.     Roger.,  v.  Cdy  of  bt. 

Charles  54  Mo  229. 

8  9    Acceptance.     To  render  a  dedication  to  public  use  binding 
there  must  be  Bomethiug  equivalent  to  an  acceptance  on  the  part  of  he 
public.     Dodge  v.  SUcy,  39  Vt.  558  ;  Sa^ford  v.  Merulen  5    M  ^. 
383  •  Mmzey  v.  Dmh,  54  Me.  361 ;  aenOeman  v.  Sov^e,  33  111.  271 , 
Curtis  V.  Hoyt,  19  Conn.  15i.     Acceptance  is  necessary  to  charge  muni- 
cipal authorities  with  liability  for  the  defective  condition  of  a  highway 
upon  land  dedicated  for  that  purpose.     But  such  acceptance  may  be 
inferred  from  general  and  continued  user.     Manderschd  v.  Dulugue, 
29  Iowa  73:  i  Am.  Kep.  196.     But  it  seems  an  acceptance  by  the 
pub  ic  airtho  ities  for  public  uses  is  not  essential  to  conclude  the  owner 
Cm  his  power  of  retraction,  when  his   intention   to  permanently 
abandon  his  property  and  dedicate  it  to  public  use  is  once  uueqmvo- 
Sly  namfested      In  that  event  the  right  of  the  piAl.c  to  appropriate 
the  lands  to  public  use,  at  any  future  time  when  their  wants  or  con- 
venience requL  it,  immediately  attaches.     M.  K  Church  v.  IMoken, 

^^Tie  pla^iingTf' tods  into  blocks  and  streets  is  but  an  offer  to  dedi- 
cate the  lands  indicated  as  streets,  and  an  acceptance  on  the  part  of  he 
"^lic  is  essential  to  make  such  streets  public  highways ;  and  wlie«3  th 
public  authorities  do  not  within  a  reasonable  time  accept  «>*  »ffer  t° 
dedicate  the  proprietor  may  again  take  possession  and  revoke  his  offer. 
^VH  IlJchLr,  32  ilih.  279  • ,  Magara  Fulls  Susp.  Bru^e^  Co. 
V  Bachnan  66  N.  Y.  (21  Sick.)  261 ;  Parsons  v.  Aaant^c  Umver- 
Ivf  It  67529.  But  the  mere  fact  that  the  public  do  not  use  a  street 
tU.  has  been  dedicated  to  them  for  that  P«P- ^^^ -' ^^^^'^^ 
the  party  dedicating  it  to  resume  possession  of  the  land.    I  rt'Me  v. 

McCov,  40  Iowa,  533.  ,     j    i.    »•„„ 

User  by  the  public  constitutes  a  sufficient  acceptance  of  a  dedication 
of  land  for  the  purposes  of  a  way,  to  vest  a  right  ^  of  way  over  the  land 
in  the  public.  Holdane  v.  Trustees  of  Cold  Spr^ruJ  23  Barb^  10.. ,  S^ 
C  affirmed  21  N.  Y.  (7  Smith)  474;  Mandersehxd  v.  DuUq^,  29 
Iowa  73  Vn  v.  Canaan,  29  Conn.  157;  Bn.ha.an..  Cu^s,  2o 
wis  99 ;  3  Am.  Bep.  23.     And  a  town's  acceptance  may  be  shown 
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by  tlieir  express  vote,  or  by  their  recognition  in  any  manner  of  their 
obligation  to  repair.     State  v.  Athertoji^  16  N.  II.  203. 

Formal  action  by  tlie  common  council  of  a  city  is  not  necessary  to 
constitute  an  acceptance  of  a  bridge,  such  as  will  bring  the  city  under  ob- 
ligation to  keep  it  in  repair.  Making  repairs  and  exercising  municipal 
control  over  the  bridge  may  show  an  acceptance.  Shartle  v.  Mlnne- 
apolisy  17  Minn.  308. 

An  acceptance  of  a  highway  dedicated  to  the  public  may  be  made  at 
any  time,  provided  the  gift  continues  and  the  tender  is  not  withdrawn 
by  the  owner  of  the  fee  before  an  actual  acceptance.  Simmoyis  v.  Cor- 
nell, 1  R.  I.  519.  A  reasonable  time  is  to  be  allowed  for  such  accept- 
ance. In  the  case  of  a  city  street  opened  for  settlement  npon  it,  a  rea- 
sonable time  would  be  the  time  reijuircd  f<jr  the  settlement  and  occu- 
pation of  the  adjoining  lands.  Guthrie  v.  Xeio  Ilaoen,  31  Conn.  308. 
But  an  owner  of  land  in  a  village,  who  opens  a  street  over  it,  and  dedi- 
cates it  to  the  public  use,  can  revoke  the  dedication,  if,  after  a  lapse  of 
five  years,  the  village  authorities  have  done  no  act  which  is  construable 
as  an  acceptance  of  such  dedication,  such  as  opening  or  working  or  im- 
proving the  same.     Lee  v.  Sandy  Rill,  40  N.  Y.  (1  Hand)  -11:2. 

An  entry  upon  a  plat  of  an  addition  to  a  city,  duly  laid  out,  recorded 
and  filed,  conveying  the  streets  and  alleys  therein  shown,  to  a  county 
for  the  use  of  the  public,  is  ineffectual  to  deprive  the  city  of,  or  confer 
on  the  county  any  rights  in  or  control  over  such  streets  and  alleys.  The 
acceptance  of  such  a  dedication  may  well  be  presumed,  after  a  lapse  of 
ten  years,  and  an  action  by  the  city  to  enforce  its  rights  in  such  streets 
and  alleys  is  no  light  proof  of  such  acceptance.  Des  Moiiies  v.  Hally 
24  Iowa,  234. 

A  surveyor  has  no  authority,  by  repairs  or  otherwise,  to  accept  a  way 
dedicated  to  the  public,  and  render  the  town  liable  to  indictment  for 
its  non-repair  as  a  highway.  State  v.  Bradbury,  40  Me.  154.  There 
cannot  be  a  dedication  of  a  highway,  with  a  reservation  to  destroy  or 
to  resume  it.     Mercer  v.  Woodgate,  10  B.  6z  S.  833  ;  L.  R.,  5  Q.  B.  26. 

§  10.  Limits  of  the  dedication.  Where  there  is  no  other  evidence 
of  dedication  than  mere  user  by  the  public,  the  presumption  of  dedica- 
tion is  not  necessarily  limited  to  the  traveled  path,  but  may  be  inferred 
to  extend  to  the  ordinary  width  of  highways,  or,  if  the  road  be  inclosed 
with  fences,  to  include  the  entire  space  so  inclosed.  See  Hex  v.  Wright, 
3  B.  &  Ad.  681 ;  Cleveland  v.  Cleveland,  12  Wend.  172 ;  Hannum  v. 
Belchertown,  19  Pick.  311 ;  Simmons  v.  Cornell,  1  R.  I.  519 ;  Laio- 
rence  v.  Mount  Vernon,  35  Me.  100.  As  where  a  highway  running  east- 
wardly  forked  into  two  branches,  one  passing  north,  and  the  other 
south  of  a  blacksmith's  shop,  and  both  then  entering  nearly  at  right- 
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angles  into  another  highway  ;  and  the  blacksmith's  shop  and  the  fences 
on  the  south  side  of  the  southern  branch,  and  on  the  north  side  of  the 
northern  branch  of  the  first  highway,  had  stood  for  more  than"  twenty 
years,  it  was  held  that  by  virtue  of  the  statute,  in  the  absence  of  other 
evidence  of  the  limits  of  this  highway,  the  fences  and  shop  must  be 
deemed  its  boundaries,  and  the  triangle  of  land  between  its  branches, 
except  the  shop,  part  of  the  highway.  Morton  v.  Moore,  15  Gray, 
573. 

A  road  which,  by  twenty  years'  use,  becomes  a  highway,  is  of  no  es- 
tablished width  by  law,  but  the  width  as  used  at  the  end  of  twenty 
years  cannot  be  intruded  upon.     Epler  v.  Niman,  5  Ind.  459, 

Lands  dedicated  to  the  public  as  a  highway  are  by  law  subject  only 
to  the  use  of  the  public  as  such.  The  fee  remains  in  the  owner  of  the 
adjacent  property,  of  which  it  is  a  part,  subject  to  the  public  easement. 
It  is  true  that  in  some  States  trees  and  the  soil  in  a  highway  may  be  used 
in  the  improvement  of  it,  but  the  public  has  no  title  to  a  mine,  a  bed 
of  peat,  or  turf,  or  gravel  found  therein.  Cummg  v.  Prang,  2-1  Mich. 
514.     Aiite,  pp.  61,  62. 

Where  the  owner  of  land  surveys,  maps,  and  lays  out  such  lands  into 
lots,  numbering  them  with  streets,  designated,  named,  and  put  down 
on  the  map  as  between  him  and  the  grantee  of  a  lot  bounded  on  one 
of  the  designated  streets,  his  conveyance  is  jper  se  a  dedication  of  the 
street  to  the  use  of  his  grantee  as  a  street.  Taylor  v.  Hejyj^er,  5  IS". 
Y.  Sup.  Ct.  (T.  &  C.)  173 ;  S.  C,  2  Hun,  646 ;  62  K  Y.  (17  Sick.) 
649. 

The  dedication  of  land  for  the  purpose  of  a  village  or  city  street  is  to 
be  understood  as  made  and  accepted  with  the  expectation  that  it  may 
be  required  for  other  public  purposes  than  those  of  passage  and  travel 
merely;  and  that,  under  the  direction  and  control  of  the  public  authori- 
ties, it  is  subject  to  be  appropriated  to  all  the  uses  to  which  such  streets 
are  usually  devoted,  as  the  wants  or  convenience  of  the  people  may 
render  necessary  or  important ;  and  one  of  these  uses  is  the  construction 
of  sewers  under  them.  The  custom  of  laying  sewers  under  such  streets 
must  be  assumed  to  be  had  in  view  when  such  a  way  is  dedicated ;  and 
the  act  of  dedication  is  a  waiver  of  any  claim  by  the  owner  to  compen- 
sation for  damages  on  account  of  such  a  use  of  the  street  by  the  public. 
Warren  v.  Grand  Haven,  30  Mich.  24.  See  Milhau  v.  Sharjpe,  15 
Barb.  193,  210;  Blytli  v.  Birmingham  Water  Works  Co.,  11  Exch, 
(Hurlst.  &  Gord.)  781. 

There  may  be  a  dedication  of  a  way  to  the  public  for  a  limited  pur- 
pose, as  for  a  foot  way  ;  but  there  cannot  be  a  dedication  to  a  limited 
part  of  the  public,  as  to  a  parish  ;  and  such  a  partial  dedication  is  simply 
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void,  and  will  not  operate  in  law  as  a  dedication  to  the  whole  ol  the 
public.  Pool  V.  Iluskinson,  11  M.  &  W.  827.  Neither  can  there  he 
a  dedication  of  a  way  for  a  time  limited,  certain  or  uncertain.  If  ded- 
icated at  all  it  must  be  dedicated  in  perpetuity.  Nor  can  the  public,  by 
non-use,  release  their  riglits.  Dawes  v.  Jlaivhins^  8  C.  B.  (N.  S.)  848  ^ 
S.  C,  7  Jur.  (N.  S.)  2i^2;  4  L.  J.  (N.  S.)  288;  29  L.  J.  (C.  P.)  343. 

But  a  highway  may  be  dedicated  to  the  pul)lic,  subject  to  a  pre-e.\- 
isting  right  of  user  by  the  occupiers  of  adjoining  land,  for  the  purpose 
of  depositing  goods  thereon.  Mordant  v.  Cha7nh€rlain,  6  H.  &N.  541 ; 
S.  C,  30  L.  J.  Exch.  209.  And  where  an  erection  or  excavation  exists 
upon  land,  and  the  land  on  wliicli  it  exists,  or  to  which  it  is  contiguous, 
is  dedicated  to  the  jml^lic  as  a  higliway,  tlie  dedication  must  lie  taken 
to  be  made  to  the  public  and  accepted  by  them,  snl)ject  to  the  inconven- 
ience or  risk  arising  from  the  existing  state  of  things.  Fish'r  v.  Proicse^ 
2  B.  ife  S.  77<»;  S.  C,  s  Jur.  (X.  S.)  lixis  ;  31   L.  J.  (Q.  B.)  212. 

§  11.  Evidence  or  presumption  of  dedication  A  dedication  of 
the  right  of  way  for  a  highway  may  be  established  by  a  grant  or  written 
instrument,  or  by  the  acts  and  declarations  of  the  owner  of  the  prem- 
ises. It  maybe  inferred  from  long  and  uninterrupted  user  by  the  public, 
with  the  knowledge  and  consent  of  the  owner ;  but  there  must  be  a 
clear  intent  shown  to  make  the  dedication  ;  the  evidence  should  be  clear, 
either  of  an  actual  intent  so  to  do,  or  of  such  acts  and  declarations  as 
will  equitably  estop  the  owner  from  denying  such  intent.  MrTntyre 
V.  Storey,  80  111.  127 ;  Cook  v.  Tlarrk,  01  N.  Y.  (10  Sick.)  448 ;  Rob- 
ertson V.  WellsviUe,  1  Bond,  81 ;  Grhiyiel  v.  Kh'tland,  0  Daly  (N.  Y.), 
356;  Moi'rison  v.  ^lartjuardt,  24  Iowa,  35  ;  State  v.  Atherton,  10  X. 
H.  203 ;  Chapin  v.  State,  24  Conn.  236  ;  Stone  v.  Jackson,  32  Eng.  L. 
&  Eq.  349;  Pool  v.  Jluskinso?i,  11  M.  ct  W.  827.  But  the  fact  that 
a  road  has  been  used  by  the  public  for  a  considerable  length  of  time, 
with  the  knowledge  of  the  owners  of  the  land,  does  not  create  a  pre- 
sumption of  dedication,  unless  such  use  be  also  with  the  consent  of  such 
owners.  Sidlivan  v.  State,  52  Ind.  309 ;  Quijin  v.  State,  49  Ala.  353 ; 
Jackson  v.  State,  0  Coldw.  (Tenn.)  532.  And  where  the  acts  which  are 
relied  upon,  on  the  part  of  the  city,  to  show  the  dedication  of  land  as 
a  highway,  are  of  a  doubtful  character,  the  facts  that  individual  owner- 
ship was  asserted,  and  exclusive  possession  taken  the  first  year  after  the 
alleged  dedication,  and  that  the  city  had  for  twenty-eight  years  both 
positively  recognized  and  passively  acquiesced  in  such  a  construction  of 
the  plat  as  excluded  the  idea  of  dedication,  must  be  considered  as  con- 
clusive against  the  dedication.  Peoria  v.  Johnston,  56  111.  45.  See 
Hougham  v.  Harvey,  33  Iowa,  203 ;  Clark  v.  Peckham,  9  R.  I.  455. 
But  proof  that  the  use  of  a  public  way  has  been  general,  uninterrupted 
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and  continuous  "will  warrant  a  jnry  in  inferring  that  it  has  been  laid 
ont,  appropriated,  or  dedicated  to  the  public.  Holt  v.  Sargent,16  Gray, 
97  ;  Whiterhottom  v.  Zo?xl  Derby,  L,  R.,  2  Exch.  316 ;  liegina  v.  Petrie, 
30  Eng.  Law  &  Eq.  207;  Connehan  v.  Ford,  9  Wis.  240;  Stacey  v. 
Miller,  l-Jr  Mo.  478.  But  it  does  not  in  and  of  itself  justify  the  court 
in  assuming  the  fact  of  a  dedication.  Penquite  v.  Lawrence,  11  Ohio 
St.  274.  And  a  want  of  power  to  dedicate  is  conclusive  against  all 
e\adence  of  dedication.     State  v.  O^ LatoghUn,  19  Kans.  504. 

A  dedication  of  streets  and  public  grounds  to  the  public  may  be 
shown,  by  acts  resting  on  parol,  but  they  must  be  of  such  a  public  and 
deliberate  character  as  makes  them  generally  known,  and  not  of  doubtful 
intention.  Lownsdale  v.  Portland,  1  Oreg.  397 ;  Brown  v.  Jefferson, 
16  Iowa,  339. 

To  prove  a  dedication  by  user,  the  user  by  the  public  must  have  been 
adverse  nnd  exclusive  of  the  use  and  enjoyment  of  the  property  by  the 
proprietor,  and  not  a  mere  use  by  the  public  under,  and  in  connection 
with  its  use  l)y  the  owner  in  any  manner  desired  by  him.  Talhott  v. 
Grace,  30  Ind.  389  ;  Beall  v.  Clore,  6  Bush  (Ky.),  676.  Where  a 
roadway  was  opened  through  certain  premises  by  digging  ditches  on 
either  side,  and  without  the  knowledge  of  the  owner,  who  was  absent 
from  the  State,  but  who  afterward  permitted  it  to  be  constantly  used 
as  a  highway  by  the  public,  it  was  held  that  his  failure  to  inclose  the 
premises,  or  to  institute  actions  of  trespass  against  parties  so  using  it, 
could  not  be  regarded  as  conclusive  evidence  of  an  intention  to  dedicate. 
Kelly  v.  Chicago,  48  111.  388.  And  the  owner  of  property  who  vol- 
untarily leaves  a  space  in  front  of  his  building  open  for  a  foot- way, 
occupied  in  part  by  his  cellar  door,  for  a  period  of  many  years,  may 
nevertheless  extend  his  building  upon  his  own  ground  to  the  line  of 
the  street  whenever  he  chooses  to  do  so.  There  is  no  dedication  to  the 
puUie.  Dnncan  v.  Ilanhest,  2  Brewst.  (Penn.)  362.  See  Morse  v. 
Eanno,  32  Vt.  600. 

An  ancient  highway  over  a  common  or  down  was  without  authority 
or  interference  from  the  owner  of  the  soil,  diverted  by  an  adjoining 
proprietor  who  substituted  for  it  a  new  road  which  was  used  by  the  pub- 
lic for  more  than  twenty  years.  After  the  lapse  of  that  period,  the 
original  road  was  re-opened  to  the  public,  and  the  then  owner  of  the 
soil  over  which  the  substituted  road  passed,  built  a  wall  and  planted 
trees  across  the  road  which  had  been  so  substituted.  In  an  action 
against  the  defendant  for  pulling  down  the  wall  and  cutting  down  the 
trees,  it  was  held  that  the  above  facts  afforded  no  reasonable  evidence 
of  a  dedication  of  the  substituted  road  to  the  public,  the  public  user 
thereof  being  referable  to  the  right  of  the  public  to  deviate  on  to  the  ad- 
YoL.  YL— 40 
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joining  land  whenever  the  owner  of  the  soil  illegallj  stops  a  highway, 
or  suffers  it  to  become  founderoiis.  Dawes  v.  Hawkins,  8  C.  B,  (N. 
S.)  848  ;  10  id.  875. 

Where  it  is  proved  that  parties  preparing  a  plat  of  a  town  for 
acknowledgment  and  record  intended  to  lay  ont  a  certain  strip  of  ground 
as  an  alley,  and  thus  dedicate  the  same  to  the  nse  of  the  public,  and  took 
certain  steps  to  carry  that  intention  into  effect,  very  slight  testimony 
will  sustain  a  finding  that  such  dedication  was  in  fact  made.  GiUs  v. 
Ortnian,  11  Kans.  59.  So  a  dedication  of  lands  for  the  continuation  of 
a  village  street  w^ill  be  inferred,  because  on  the  plat  of  the  village  cer- 
tain lots  fronted  southward,  and  some  of  them  would  be  inaccessible 
w^ithout  such  street,  although  there  was  no  other  indication  by  words  or 
lines  that  the  streets  were  so  continued,  and  although  in  some  other 
cases  on  the  same  plat,  the  side  of  a  street  opposite  to  an  exterior  block 
or  tier  of  blocks  was  indicated  by  a  line.  Wardeji  v.  BlaJcely,  32  Wis. 
690.  But  where  the  owner  intending  to  dedicate  to  the  public  opened 
and  fenced,  and  allow^ed  to  be  mapped  on  a  published  map,  as  a  highway, 
a  strip  of  land  leading  from  a  highway,  but  not  connecting  with  any 
road  at  the  other  end,  and  be  allowed  to  be  freely  used  during  two 
years  as  much  as  was  necessary  in  going  to  and  from  the  private  property 
at  the  further  end,  and  it  appeared  that  it  was  opened  with  a  view  there- 
after to  sell  as  house  lots  the  abutting  land,  it  was  held  that  there  was 
no  conclusive  dedication  by  the  owner,  but  that  the  facts  rather  showed 
an  intention  to  dedicate  after  he  had  sold  his  lots,  which  had  not  been 
done,  that  there  was  no  acceptance  by  the  public,  because  there  was  no 
formal  acceptance  by  an  authorized  body,  and  there  could  be  no  ac- 
ceptance by  public  user  as  a  highway,  of  a  court  leading  only  to  the 
owmer's  land,  and  that  of  one  other  person  who  had  acquired  no  pri- 
vate right  of  w^ay  over  it.    Holdane  v.  Coldspring,  21  N.  Y.  (7  Smith) 

474:. 

Where  the  owner  of  a  tract  of  land  lays  it  off  for  a  town,  publishes  a 
map  of  the  lots,  streets  and  lanes,  and  sells  out  the  lots  on  a  street  to 
others,  and  the  town  is  established  as  designated  in  the  map,  the  owner 
of  the  land  will  be  presumed  to  have  dedicated  the  streets  and  lanes  to 
the  public,  and  if  one  of  them  is  diverted  from  the  purposes  designated, 
as  if  under  a  sale  from  the  city  authorities,  a  house  is  built  on  land 
that  is  part  of  the  street,  this  does  not  authorize  the  original  o^vnQi-  of 
the  tract  to  sue  in  ejectment  for  the  land  so  built  upon.  The  title  of 
the  land  is  in  the  public,  for  the  uses  designated,  so  long  as  the  town 
exists.  If  the  street  is  abandoned  by  the  public,  jprima  facie,  the  re- 
version would  be  in  the  owners  of  the  abutting  lots,  unless  the  injured 
grantor  had,  in  express  terms,  reserved  the  right  to  himself  in  his  deed 
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conveying  the  lots,  or  in  his  act  of  dedication,  bayard  v.  Hargrove, 
45  Ga.  342  ;  Evansville  v.  Evans,  37  Ind.  229 ;  Yost  v.  Leonard,  34 
Iowa,  9  ;  Briel  v.  Natdiez,  48  Miss.  423  ;  Wiggins  v.  2IcCleanj,  49  K 
Y.  (4  Sick.)  346 ;  McDunn  v.  Des  Moines,  34  Iowa,  467. 

Where  the  proposition  of  a  land-owner,  that  if  the  route  of  a  high- 
way', which  he  believed  legally  established,  should  be  so  changed  as  to 
run  along  the  line  of  his  land  he  would  give  the  right  of  way,  was  ac- 
cepted, and  the  road  so  changed  was  used  by  the  public  for  several 
years,  and  expensive  improvements  made  thereon,  it  was  held  that  he 
could  not  resume  possession  of  the  dedicated  route,  upon  ascertaining 
that  the  old  road  was  not  a  legal  highway.  Marratt  v.  Deihl,  37  Iowa, 
250. 

Where  a  village  is  laid  out  upon  paper,  as  one  entire  act,  the  dedica- 
tion of  all  the  streets  to  the  public  is  entire,  and  when  the  public  act 
upon  such  dedication,  the  acceptance  of  part  will  be  construed  as  an 
acceptance  of  the  whole.      Town  of  Derby  v.  Ailing,  40  Conn.  410. 

Where  a  bridge  is  built  by  private  means  and  dedicated  to  public  use, 
its  acceptance  may  be  proved  by  its  appropriation  to  the  specific  use  by 
the  public  officers  liaving  control  of  the  easement ;  by  the  coumiissioners 
of  highways  recognizing  and  controlling  it  as  they  do  other  highways, 
and  repairing  it  and  havmg  obstructions  removed ;  and  by  various  other 
acts  which  indicate  recognition  that  it  is  exclusively  for  puljlic  use. 
Mutland  V.  Dayton,  60  111.  58. 

The  presmnption  of  dedication,  based  upon  use  by  the  public  for 
twenty  years,  is  not  defeated  by  the  fact  that  the  way  was  over  an  open 
prairie,  and  that  the  track  of  the  travel  varied  manj^  rods  north  and 
south ;  especially  where  the  owner  of  the  land  on  both  sides  of  the  way, 
of  whom  the  defendant  purchased,  had  shown  his  understanding  as  to 
the  lunits  of  the  highway  by  fencing,  and  referring  to  these  limits  in 
his  deed  of  the  property.  Wyman  v.  State,  13  Wis.  663.  See  Beg. 
V.  Eastmark  TytUng,  11  Q.  B.  877 ;  S.  C,  12  Jur.  332  ;  17  L.  J.  (Q. 
B.)877;  3  Cox  (C.  C),  60. 

Much  stronger  evidence  of  a  dedication  by  the  owner,  or  prescriptive 
right  by  the  public,  will  be  required  to  establish  the  existence  of  a 
neighborhood,  local,  or  timber-road  than  of  a  thoroughfare,  or  part  of 
an  acknowledged  highway  between  towns,  or  leading  to  a  town,  and  as 
such,  constantly  traveled.  Onstott  v.  Murray,  22  Iowa,  457 ;  Hard- 
ing V.  Jasper,  14  Cal.  642. 

§  12.  Rebutting  presumption  of  dedication.  The  most  common 
method  adopted  to  rebut  the  presumption  of  dedication  is  the  placing 
of  a  gate  or  bar  across  the  road,  to  open  and  shut  at  pleasure.  Com- 
monweaZth  v.  Neiohury^  2  Pick.  51 ;  State  v.  Strong,  25  Me.  297;  Car- 


316  WAYS  AND  HIGHWAYS. 

penter  v.  Gwynn,  35  Barb.  305  ;  Proctor  v.  Lewiston,  25  111.  153.  But 
the  fact  that  there  is  sucii  a  gate  or  bar  is  not  entirely  conclusive,  for 
the  road  may  have  originally  been  granted,  reserving  a  right  of  keep- 
ing a  gate  or  bar  across  to  prevent  cattle  straying.  Davies  v.  Stephens, 
7  Carr.  &  Payne,  5Y0.  Where  the  plaintiff  applied  to  have  an  avenue 
laid  out  as  a  public  highway,  but  withdrew  his  application  and  no  pro- 
ceedings were  had  on  it,  and  he  then  graded  the  road  at  his  own  ex- 
pense and  maintained  a  gate  at  each  end,  it  was  held  that  he  had 
shown  a  clear  intention  not  to  dedicate  it  to  the  public.  Garj^enter  v. 
Gvjynn,  35  Barb.  395. 

In  a  case  where  a  street  had  been  made  across  an  inclosed  field,  and 
soon  after  the  houses  were  finished,  a  bar  had  been  placed  across  the 
street  to  prevent  carriages  from  passing,  but  had  soon  been  knocked 
down,  since  which  time  the  street  been  used  as  a  thoroughfare,  it  was 
held  that  putting  up  the  bar  rebutted  the  presumption  of  dedication, 
which,  to  bind  the  land-owner,  must  have  been  made  openly  and  with 
a  deliberate  purpose ;  and  that  in  this  case,  the  street  was  to  be  con- 
sidered only  as  a  way  for  the  use  of  the  tenants  inhabiting  on  each 
side  of  it.  Moherts  v.  JCarr,  1  Camp.  262,  ?i.  So  where  originally  a 
gate  had  been  erected  across  the  way,  but  for  twelve  years  had  not  been 
there,  the  jury  under  the  direction  of  the  judge  found  that  there 
was  no  dedication.     ZetKbridge  v.  Winter,  1  Camp.  262,  n. 

The  inference  from  evidence  tending  to  show  that  a  way  over  a 
man's  land  is  a  public  road  may  be  rebutted  by  evidence  of  non-user 
for  more  than  twenty  years.  Burgwynn  v.  Lockhart,  1  Winst.  (IST.  C.) 
No.  1,  269.  So,  too,  the  parish  being  bound  to  repair  all  public  roads 
the  fact  of  no  repairs  having  been  made  by  it  is  a  circumstance  by 
which  an  inference  of  dedication  may  be  rebutted.  Dailies  v.  Stephens, 
7  Carr.  &  Payne,  570.  So  the  presumption  arising  from  thirty  years' 
use  by  the  public  of  a  private  way  was  held  to  be  rebutted  by  the  fact 
that  the  owner  used  it  in  like  manner  at  the  same  time,  repaired  it  at 
his  own  expense,  paid  taxes  assessed  thereon,  stowed  lumber  on  it  and 
exercised  other  acts  of  ownership  over  it.  Irwin  v.  Dixon,  9  How. 
(IJ.  S.)  10.  In  a  case  where  the  proof  showed  that  a  roadway  was 
opened  through  certain  premises  by  digging  ditches  on  either  side,  and 
without  the  knowledge  of  the  owner,  who  was  absent  from  the  State, 
but  who  afterward  permitted  it  to  be  continually  used  as  a  highway, 
yet  the  same  year  such  roadway  was  opened  the  owner  placed  upon 
record  a  formal  instrument  of  dedication,  opening  a  street  through  a 
portion  of  his  property,  but  stopping  at  that  part  so  in  use  by  the  pub- 
lic, and  which,  in  the  recorded  plat,  had  always  been  laid  out  into  lots, 
such  evidence  must  be  regarded  as  rebutting  any  presumption  which 
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might  be  drawn  from  user  by  the  public  of  such  roadway,  of  an  inten- 
tion to  dedicate.     Kelly  v.  Chicago,  48  111.  388. 

A  road  opened  before  the  Mass.  stat.  of  1 846  may  have  been  a  high- 
way by  dedication  or  prescription,  although  opened  by  a  tavern-keeper 
over  his  land  for  the  accommodation  of  the  tavern,  and  although 
both  its  termini  are  within  the  same  town,  and  an  order  of  county 
commissioners  dismissing  a  petition  for  the  discontinuance  of  a  road 
as  a  highway,  on  the  ground  that  it  is  not  a  highway,  is  no  evi- 
dence that  it  is  not  one.      Commonioealth  v.  Petitcler,  110  Mass.  62. 

§  13.  Title  by  prescription.  To  establish  a  highway  by  prescrip- 
tion, there  must  be  an  actual  public  use,  general,  uninterrupted  and 
continued  under  a  claim  of  right  for  a  period  equal  to  that  for  the  lim- 
itation of  real  actions.  State  v.  Green,  41  Iowa,  693 ;  State  v.  Tucker, 
36  id.  485 ;  Gentlemaii  v.  Soule,  32  111.  271.  And  where  the  pub- 
lic have  traveled  for  more  than  ten  j^ears  a  route  deviating  slightly 
from  that  originally  established,  by  reason  of  an  obstacle  in  the  sur- 
veyed route  and  pursuant  to  some  arrangement  with  adjacent  owners 
and  not  by  mistake  merely,  such  traveled  route  becomes  a  highway  by 
prescription.  Kelsey  v.  FtLnnan,  36  Iowa,  614 ;  Coimnonwealih  v. 
Old  Colony,  etc.,  R.  R.  Co.,  14  Gray,  93.  Although  travel  may 
slightly  deviate  from  the  thread  of  a  road,  yet  the  time  in  which  vari- 
ous distinct  lines  of  travel  to  a  certain  point  have  been  used  cannot  be 
united  so  as  to  make  up  the  requisite  time  to  establish  a  prescriptive  right 
to  any  given  line  of  road.  Gentleinan  v.  Soule,  32  111.  271.  A  right 
of  way  cannot  be  prescribed  for  from  mere  use  where  the  use  is  other- 
wise satisfactorily  explained.  Smith  v.  Highee,  12  Yt.  113.  Where 
one  has  permitted  the  public  to  use  a  road  across  his  lands  for  twenty 
years,  but  during  that  time  has  kept  a  gate  at  each  end  of  the  road,  the 
right  acquired  by  the  public  is  a  qualified  prescription,  and  the  com- 
missioner of  roads  will  be  enjoined  from  removing  the  gates.  Green 
V.  Bethea,  30  Ga.  896. 

Public  footways  may  exist  m  Boston  by  prescription  which,  by  stat- 
ute, the  city  is  bound  to  keep  in  repair,  and  is  responsible  for  if  defect- 
ive.    Gould  V.  Boston,  120  Mass.  300. 

Parol  testimony  tending  to  prove  a  highway  by  prescription  may  be 
received  without  requiring  the  party  first  to  show  that  there  is  no 
record  of  such  road,  or  that  it  was  imperfect,  or  beyond  his  reach,  or 
the  like.  The  parol  evidence  is  not  secondary.  Roads  may  be  estab 
lished  by  order  of  court,  duly  made  and  entered  of  record,  by  dedica- 
tion of  the  owner  by  writing  or  by  acts  in  ])ais,  or  by  continued  use 
of  it  as  such  by  the  public,  for  the  time  prescribed  by  the  statute  of 
limitations  for  bringing  real  actions.     The  best  evidence  in  existence 


318  WAYS  AND  HIGHWAYS. 

which  will  prove  a  road  established  iu  either  of  these  ways  is  necessa- 
rily ^I'ijjiary  evidence.  As  to  the  first,  the  best  evidence  would  be 
the  record ;  as  to  the  second,  the  writing  or  parol  proof  of  the  acts 
showing  the  dedication,  and,  as  to  the  last,  parol  evidence  of  the  use  of 
the  road  by  the  public  for  the  time  required.  Whether  the  road  is  es- 
tabhshed  by  the  one  or  the  other  of  these  methods,  it  is  equally  a  public 
road.  The  law  accords  no  preference  to  either,  nor  does  it  require  a 
party  to  show  that  he  cannot  prove  that  the  road  was  established  in  one 
of  the  ways  mentioned  before  he  can  be  allowed  to  prove  that  it  was 
done  iu  one  of  the  other  ways.     Mosier  v.  Vincent,  34  Iowa,  478. 

§  14.  Title  li)y  user.     A  highway  may  be  proved  by  long  usage, 
but  for  this,  the  user  must  be  such  as  to  show  that  the  public  accom- 
modation requires  it  to  be  a  highway,  and  that  it  is  the  intention 
of  the  owner  of    the  soil  to  dedicate  the  way  to  the  public.     Cem- 
etery  Ass.   V.    Meninger,    14   Kans.    312 ;  Mo  Whorter  v.  State,  43 
Tex.  606 ;  City  of  Steuhenville  v.  King,  23  Ohio  St.  610  ;   Central  R. 
E.  Co.  V.  State,  3  Yroom  (N.  J.),  220  ;  Day  v.  Allender,  22  Md.  511 ; 
CamjMn's  Petition,  41  N.  H.   197  ;    Illnks  v.  Hinhs,  46  Me.  423. 
The  user  does  not  depend  upon  any  fixed  period  of  time.     Hiner  v. 
Jeanj)ert,  65  111.  428  ;  Stockwell  v.  Fitchhurgh,  110  Mass.  305  ;   Mor- 
gan V.  Lombard,  26  La.  Ann.  462  ;  Keyesv.  Tail,  19  Iowa,  123  ;  Hays 
V.  State,  8  Ind.  425  ;  Ilhiks  v.  Rinks,  46  Me.  423  ;  Commonivealth  v. 
Cole,  26  Penn.  St.  187  ;  Campion's  Petition,  41  N.  H.   197 ;    Day  v. 
Allender,  22  Md.  511.     The  mere  unprohibited  use  of   a  road,  by 
travelers,  if  unaccompanied  by  other  facts  from  which  its  origin  and 
character  may  be  determined,  does  not  raise  any  indisputable  presump- 
tion that  the  road  has  become  a  legal  highway.     To  establish  a  right 
of  way  by  prescrij)tion,  an  adverse  user  must  be  shown  for  the  requisite 
length  of  time.     It  is  not  competent  to  an  owner  of    land  to  cast  the 
burden  of  maintaining  a  highway  upon  a  town,  by  devoting  a  strip  of 
land  to  that  use.     Mayherry  v.  Standish,  56  Me.   342.     See  Welh  v. 
Portland,  etc.,  R.  R.  Co.,  57   id.   117 ;  Hobart  v.  Plymouth  County, 
100  Mass.  159 ;  Debolt  v.  Carter,  31  Ind.  355.     If  the  right  to  a  road 
be  acquired  by  adverse  user  for  twenty  years,  its  non-tiser  for  a  like 
space  of  time,  with  the  knowledge  and  acquiescence  of  the  owner  of  the 
inheritance,  wiU  extinguish  the  right  so  acquired,  because  such  ceasing 
to  use  the  road  affords  a  legitimate  presumption  of  a  release  of  the  right. 
Browne  v.  Trustees  of  M.  R  Church,  37  Md.  108.     But  to  constitute 
a  highway  by  use  it  is  not  necessary  that  road  work  should  be  laid  out 
on  each  particular  portion  of  the  road,  or  on  each  land-owner's  lot.     It 
is  enough  if  the  road  as  a  whole  is  used  and  occupied  for  travel  by  the 
public,  and  work  is  done  and  taxes  are  laid  out  upon  the  road  generally, 


WAYS  AND  HIGHWAYS.  319 

as  evidencmg  a  recognition  of  the  existence  of  a  highway,  and  a  claim 
to  it  as  such  by  the  public  authorities.  Such  use  and  recognition  for 
ten  years  prior  to  alleged  trespasses  affords  a  justification  for  them  pro- 
vided the  acts  complained  of  were  the  removing  of  the  obstructions 
from  the  roadway  of  such  highway.  Scrihiier  v.  £lute,  28  Wis.  148. 
But  to  entitle  a  public  highway,  established  by  use  for  twenty  years  or 
more,  to  be  entered  of  record,  it  should  be  ascertained  and  described 
with  the  same  certainty  that  would  be  necessary  in  establishing  a  high- 
way originally.     Stephenson  v.  Farmer^  49  Ind.  234:. 

Where  the  use  of  a  strip  of  land  for  a  highway  is  supposed  to  con- 
form to  the  highway  as  laid  out,  but  in  fact  varies  from  it,  the  public 
do  not  acquire  a  right  to  the  strip  actually  used  in  virtue  of  an  adverse 
possession,  because  the  possession  does  not  correspond  with  the  claim  of 
right,  nor  in  virtue  of  dedication,  because  there  was  never  an  intent  by 
the  owner  of  the  land  to  dedicate  the  strip  used.  State  v.  Weli^ton,  34 
Iowa,  144. 

The  fact  that  one  has  erected  a  wall  or  building  standing  back  from 
a  highway,  and  that  the  land  intervening  between  such  wall  or  build- 
ing and  the  highway  has  been  used  by  the  public  as  a  highway 
for  more  than  twenty  years  is  not  conclusive  evidence  that  such 
land  is  and  has  become  part  of  said  highway.  Fall  River,  etc., 
Worhs  V.  Fall  JRwer,  110  Mass.  428.  In  New  Jersey  the  right 
of  the  public  to  the  use  of  a  by-road  accrues  by  such  acquiescence 
on  the  part  of  the  owner  of  the  soil  as  implies  an  intention  to  subject 
the  same  to  public  use.  Wood  v.  Hurd,  34  N.  J.  L.  87.  But,  in  such 
a  case,  the  use  must  be  of  right ;  user  by  mere  license  subject  to  revoca- 
tion at  the  pleasure  of  the  owner  of  the  soil,  affords  no  foundation  for 
presuming  a  gift.      Wood  v.  Uurd,  34  N.  J.  L.  87. 

In  the  case  of  a  highway  established  by  user,  the  jury  may  be  author- 
ized by  the  circumstances  to  find  that  its  limits  extend  beyond  the 
traveled  path.  Ilannum  v.  Belchertown,  19  Pick.  311  ;  Sprague  v. 
Waite,  17  id.  309. 

A  road  cannot  be  estabhshed  by  user,  so  that  the  town  will  be  obliged 
to  keep  it  in  repair  in  summer,  where,  by  reason  of  the  erection  of  a 
dam,  it  is  overflowed,  so  that  it  is  only  traveled  upon  on  the  ice  in 
winter.     State  v.  Calais,  48  Me.  456. 

A  highway  may  be  dedicated  to  the  public  subject  to  a  pre-existing 
right  of  user  by  the  occupiers  of  adjoining  land,  for  the  purpose  of  de- 
positing goods  thereon.     Movant  v.  Chamberlain,  6  Hm*l.  &  Nor.  541. 

§  15.  Rights  of  adjoining  land-owners.  The  owner  of  lands 
through  which  a  highway  is  established  retains  the  fee  of  the  soil  em- 
braced within  its  limits,  with  the  full  right  to  its  enjoyment  in  any 
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manner  not  inconsistent  with  the  enjoyment  of  the  easement  by 
the  public  for  the  purpose  of  a  highway,  and  this  right  is  exclusive 
against  all  other  persons.  Holden  v.  Shattuck^  34  Yt.  336.  See 
the  next  section.  He  may  make  such  use  of  his  land  within  the 
limits  of  the  highway,  for  the  placing  of  lumber,  etc.,  as  is,  under  all 
the  circumstances  of  the  case,  reasonable  and  proper,  and  when  thus  used 
the  lumber  will  not  be  an  incumbrance.  Chamberlain  v.  Enfield^  43 
K.  H.  356.  Trees  in  a  highway  are  the  property  of  the  adjacent  owner, 
and  if  they  encroach  upon  the  highway,  and  must  be  removed,  he 
has  a  right  and  must  be  aif  orded  a  reasonable  opportunity  to  take  them 
as  living  trees,  and  transplant  them  elsewhere.  Clarh  v.  Dasso,  34 
Mich.  86.  So,  the  herbage  growing  upon  the  highway  is  exclusively  the 
adjoining  owner's.  Woodruff  y.  J^eal,'^^  Gown.  165.  The  presump. 
tion  is  that  the  soil  of  a  road,  usque  ad  mediuin  jiluin  vim  belongs  to 
the  owners  of  the  adjoining  lands.  And  the  presumption  applies 
equally  to  a  private  as  to  a  public  road.  Holmes  v.  Bellingham,  7  C. 
B.  (N.  S.)  329  ;  CooJce  v.  Gree?i,  11  Price,  736  ;  Willoughhy  v.  Jenks, 
20  Wend.  96.  And  when  this  is  the  case  this  adjoining  owner  may 
under  certain  circumstances  maintain  an  action  of  ejectment  or  of 
trespass  in  respect  thereto.  Dunham,  v.  Williams,  36  Barb.  136 ; 
Bingham  v.  Doane,  9  flam.  (Ohio)  165,  A  surveyor  of  highways 
would  be  personally  liable  in  a  suit  for  damages  to  the  adjoining  land- 
owner for  making  an  uncovered  trench  or  ditch  by  the  side  of  the 
traveled  part  of  the  highway,  next  and  opposite  to  a  house,  yard  or 
private  way,  by  means  of  which  the  passage  to  such  house,  etc.,  was 
obstructed,  because  in  that  case  he  acts  without  authority  and  in  viola- 
tion of  law.      Wald?vn  v.  Berry,  51  N.  H.  136. 

So,  an  overseer  of  highways  has  no  right  in  making  repairs  upon  a 
highway,  although  in  other  respects  suitable  and  proper,  to  change  a 
natural  water-course,  or  the  natural  course  of  surface-water  drainage,  so  as 
to  cast  the  water  upon  the  lands  of  an  owner  abutting  upon  a  highway 
where  it  had  not  been  previously  accustomed  to  flow ;  or  to  increase 
considerably  in  volume  and  quantity,  either  the  water  in  a  natural 
water-course  or  from  surface  drainage  flowing  upon  such  land,  to  the 
injury  of  the  owner  thereof.  Moran  v.  McClearns,  63  Barb.  185 ; 
S.  C,  44  How.  Pr.  30. 

And  commissioners  of  a  highway  that  has  not  been  laid  out  and 
recorded  in  the  manner  required  by  law  are  trespassers  if  they  tear 
down  or  otherwise  interfere  with  private  property  as  an  encroachment 
upon  such  highway.  Jfarvin  v.  Pardee,  64  Barb.  353.  See  Mosier  v. 
Vincent,  34  Iowa,  478  ;   Cam;pbell  v.  Kennedy,  34  Iowa,  494. 

Whether  a  highway  lawfully  exists  over  private  property  is  a  question 
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which  cannot  be  settled  against  the  owner  without  the  right  to  atrial  in 
due  course  of  law ;  and  a  municipal  board  cannot  decide  upon  it,  so  as  to 
bind  him,  and  acts  at  its  peril  in  attempting  it.  Such  municipal  action 
is  not  judicial,  and  if  it  were  it  would  be  void,  because  an  interested 
party  cannot  be  a  judge  in  his  own  cause.  Sheldon  v.  Kalamazoo^  24 
Mich.  383. 

The  liability  to  repair  a  highway,  by  reason  of  the  inclosure  of 
adjoining  land,  is  in  the  occupant  of  the  lands  inclosed,  not  in  the 
owner,  as  owner.     Beg.  v.  Ramsden,  1  El.  B.  &  El.  949. 

If  a  public  road  is  opened  and  established  along  the  bank  of  a  river, 
on  land  of  an  individual  proprietor,  regularly  condemned  for  the  pur- 
pose according  to  the  statute,  and  the  land  on  which  the  road  was  so 
opened  and  established  is  washed  away  in  whole  or  in  part  by  high 
waters,  the  public  has  no  right  to  take  so  much  other  adjoining  land  of 
the  proprietor  as  may  suffice  for  the  highway,  without  a  new  view  and 
condemnation  thereof,  and  compensation  for  the  same,  according  to  the 
statute.     Bee-son's  Case,  3  Leigh  (Va.),  821. 

Where  a  highway  has  been  mislocated,  an  abutting  land-owner,  who 
has  acquiesced  therein  over  twenty  years,  cannot  move  his  fence  and 
narrow  the  road  used  by  the  public.  State  v.  Groeiidyhe,  38  N.  J.  L. 
114. 

The  ordinary  presumption  is,  that  strips  of  land  lying  along  a  high- 
way, even  though  indirectly  connected  with  parts  of  the  waste,  belong 
to  the  owner  of  the  adjacent  inclosed  land,  between  which  and  the 
actual  beaten  road  they  lie,  and  not  to  the  lord  of  the  manor,  especially 
if  the  adjacent  owner  has  done  acts  of  ownership  without  interruption 
upon  the  land.     Dendy  v.  Simpson,  10  C.  B.  (K.  S.)  883. 

§  16.  Title  to  land  used  as  a  highway.  Ordinarily,  upon  the  estab- 
lishment of  a  highway  or  street,  the  fee  of  the  land  remains  in  the 
land-owner,  and  he  still  owns  all  things  connected  with  or  appertain- 
ing to  the  land,  such  as  the  trees  upon  it,  the  mines  within  it,  etc.,  sub- 
ject only  to  the  easement  of  the  public  and  the  right  of  the  town 
officers  to  keep  the  highway  or  street  in  repair.  Overvian  v.  May,  35 
Iowa,  89  ;  Commissioners,  etc.,  v.  Beclcwith,  10  Kans.  603  ;  Cuming 
V.  Prang,  24  Mich.  514  ;  West  Covington  v.  Frehing,  8  Bush  (Ky.), 
121 ;  Knox  v.  mw  TorTc,  55  Barb.  404 ;  S.  C,  38  How.  67 ;  Boston 
V.  Richardson,  13  Allen,  146  ;  Mendez  v.  Dugart,  17  La.  Ann.  171. 
See  Taylor  v.  Banbury  Public  Hall  Co.,  35  Conn.  430.  Laws  or 
ordinances  passed  by  a  village  corporation  for  the  protection  of  trees 
standing  on  streets  or  highways,  of  which  the  soil  belongs  to  adjacent 
owners,  must  be  held  to  apply  to  persons  other  than  the  owners.  Nor 
can  the  legislature  authorize  the  infliction  of  a  penalty  upon  the  owner 
YoL.  YL— 41 
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of  the  trees  for  their  removal,  unless  the  public  have  sicquired  title  by 
purchase,  or  the  exercise  of  the  right  of  eminent  domaiu.  Lancaster 
V.  Richardson,  4  Lans.  (IST.  Y.)  136.  See  Phifer  v.  Cox,  21  Ohio 
St.  248. 

In  keeping  a  higlnwiy  in  repair,  the  proper  officer  may  use  the  stone 
within  the  limits  of  the  highway  or  street,  in  a  reasonable  and  proper 
manner  for  that  purpose.  But  this  does  not  authorize  him  to  quarry 
stone  in  the  bed  of  a  river  spanned  by  a  bridge,  constituting  the  high- 
way in  question,  to  repair  other  streets.  Overman  v.  May^  35  Iowa, 
89.  See  Commissioners,  etc.,  v.  Bechwith,  10  Kans.  603. 

Permission  given  by  a  highway  surveyor  to  a  party  to  cut  the  grass 
on  a  highway  not  passing  over  the  party's  land,  gives  him  no  right  to 
the  grass  itself.  If  he  appropriates  it  to  his  own  use,  he  is  a  trespasser 
ab  initio.     Cole  v.  Drew,  44  Yt.  49  ;  8  Am.  Kep.  363. 

The  owner  of  soil  on  which  the  public  has  a  highway  has  a  right  to 
cut  a  passage  across  the  way  for  the  purpose  of  draining  his  land  or 
leading  water  to  his  mill,  provided  he  does  not  interfere  with  the  pub- 
lic easement.  And  to  this  end  he  is  bound  to  erect  bridges  over  the 
passage  where  it  crosses  the  highway,  and  keep  them  in  rejDair,  and  a 
subsequent  owner  of  the  land,  who  continues  the  water-course  across 
the  highway,  is  bound  to  repair  the  bridge.  Woodring  v.  Forks 
Township,  28  Penn.  St.  355.    See  Perley  v.  Chandler,  6  Mass.  454. 

If  the  owner  of  land,  over  which  a  public  highway  passes,  digs  a 
raceway  across  the  road  to  conduct  water  to  his  mill  and  builds  a 
bridge  over  the  raceway,  and  an  injury  is  sustained  by  any  one  in  con- 
sequence of  the  bridge  being  out  of  repair,  such  owner  is  liable  in 
damages  to  the  injured  party.  Dygert  v.  SchencTc,  23  Wend.  446  ; 
Congreve  v.  Smith,  18  K.  Y.  (4  Smith)  79,  82. 

Where  lots  are  sold  by  reference  to  a  map  and  designated  as  bound- 
ing on  a  street  there  laid  down,  such  lots  are  presumed  to  extend  to 
the  center  of  such  street.  Perrin  v.  N.  Y.  Central  R.  R.  Co.,  36  N. 
Y.  (9  Tiff.)  120. 

The  law  of  highways  applies  in  full  force  to  all  streets  in  the  city  of 
New  York,  and  in  the  absence  of  proof  of  the  ownership  in  the  city, 
even  the  title  will  be  presumed  to  be  in  the  adjacent  owners.  Mott 
V.  New  York,  2  Hilt.  (N.  Y.)  358. 

A  party  by  the  act  of  filling  out  a  highway  or  private  way  does  not 
acquire  an  ownership  inconsistent  with  the  right  of  way  over  the  ex- 
tended street.     Pech  v.  Promdence  Steam  Engine  Co.,  8  P.  I.  353. 

According  to  the  civil  law,  a  grant  of  land  calling  for  a  public  road 
as  a  boundary,  conveyed  no  title  to  the  soil  covered  by  the  road ;  but 
the  title  to  the  road-bed  remained  in  the  sovereignty.     Hence,  upon 
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the  abandonment  of  the  road  as  a  highwa}^,  the  land  covered  by  it 
became  vacant  public  domain,  subject  to  entry,  and  did  not  belong,  as 
it  would  at  common  law,  to  proprietors  whose  lands  were  bounded  by 
the  road.     MitcheU  v.  Bass^  33  Tex.  259. 

§  17.  Abaudonnient  or  discontinuance.  At  common  law,  the 
doctrine  of  the  earlier  cases  is,  that  there  can  be  no  loss  of  the  public 
right  by  mere  non-user.  A  highway  once  established  must  always 
remain  such  until  changed  or  discontinued  by  process  of  law.  Rex  v. 
Ward^  Cro.  Car.  266,  pi.  ^^.  And  see  Thomas  v,  Conell,  Yaugh.  341 ; 
2  Selwyn's  N".  P.  by  Whart.  (4th  ed.)  p.  503 ;  Fayne  v.  Partridge,  2 
Show.  255 ;  1  Salk.  12.  This  doctrine  has  been  departed  from  in 
more  recent  decisions,  and  it  has  been  held  that  the  non-user  of  an 
easement  of  this  kind,  for  many  years,  is  prima  facie  evidence  of  a 
release  of  the  right  to  the  person  over  whose  land  the  highway  once 
ran ;  and  although  the  precise  limit  of  time  in  respect  of  the  public, 
in  such  cases,  has  not  been  established,  there  can  be  no  doubt  that  the 
desertion  of  a  public  road  for  nearly  a  century  is  strong  presumptive 
evidence  that  the  right  of  way  has  been  extinguished.  Beardslee  v. 
French,  7  Conn.  125.  See  Commissioners  v.  Taylor,  2  Bay.  2S2 ; 
Cxitter  V.  Cainbridge,  6  Allen,  20 ;  Fox  v.  Hart,  11  Ohio,  414.  So  a 
public  wa}'  may  be  shown  to  have  been  discontinued  by  proof  that  it 
has  been  shut  up,  and  the  laud  inclosed  by  permanent  fences,  and 
occupied  or  improved  for  j)urposes  inconsistent  with  its  use  as  a  pub- 
lic way,  for  a  long  series  of  years,  by  continuous  acts  of  successive 
OMTiers  of  an  adjoining  close.  Holt  v.  Sargent,  15  Gray,  97.  See 
KnigJd  v.  Beaton,  22  Yt.  480;  Hillary  v.  Wallcer,  12  Ves.  239,  265. 
But  where  a  street  has  been  simply  laid  out  and  no  steps  taken  toward 
its  completion  or  preparation  for  public  use,  it  has  been  held  that  a 
possession  and  occupancy  of  the  land  within  the  limits  of  such  street 
for  a  period  of  more  than  twenty  years,  do  not  divest  the  rights  of 
the  public,  because  such  possession  is  not  adverse,  but  perfectly  con- 
sistent with  the  public  riglits.  Henshaw  v.  Hunting,  1  Gray,  203. 
See  HollenhacTc  v.  Rowley,  8  Allen,  473. 

Where  a  public  highway  has  been  abandoned  for  a  great  length  of 
time  and  another  road  has  been  opened  and  traveled  by  the  public,  and 
recognized  by  the  public  authorities  having  charge  of  the  roads,  and 
repaired  by  them  as  such,  an  abandonment  may  be  presumed.  Gal- 
Iraith  v.  Littiech,  73  111.  209;  Gritbe  v.  Nichols,  36  id.  92.  But 
after  the  public  has  acquired,  by  long  user,  an  easement  in  the  land 
over  which  a  road  passes,  the  laying  out  by  the  town  of  another  road 
near  the  first  one  will  not  operate  as  a  discontinuance  of  the  latter,  or 
defeat  the  public  easement,  if  the  record  is  silent  on  the  subject.   Chad- 
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wick  V.  McCausland,  47  Me.  342.  See  People  v.  Commissioners,  etc.^ 
16  Mich.  63 ;  Isham  v.  Smith,  21  Wis.  32.  The  public  right  to  a  road 
used  by  land-owners  for  access  to  their  farms  is  not  considered  as  lost 
by  abandonment,  so  long  as  the  road  has  been  kept  open  and  the  public 
never  excluded  therefrom.     State  v.  Morse,  50  ^.  H.  9. 

A  municipal  corporation  authorized  "  to  locate  and  establish  streets 
and  to  vacate  the  same,"  may  vacate  any  street,  and  the  right  to  vacate 
is  not  confined  to  the  streets  which  the  city  "  may  locate  and  establish," 
and  this  power  when  discreetly  exercised  will  not  be  restrained  when 
no  material  injury  results  therefrom.  Gray  v.  Iowa  Land  Co.,  26 
Iowa,  387. 

Land  abutting  on  a  way  into  which  another  leads,  and  lying  oppo- 
site the  junction  of  the  two,  is  included  in  an  act,  which,  while  discon- 
tinuing the  second  way,  saves  the  rights  of  owners  of  adjoining  lands. 
Wood  V.  Stourhridge  E.  R.  Co.,  16  C.  B.  (N.  S.)  222. ' 

A  highway  does  not  cease  to  be  such,  from  the  facts  that  a  ferry  to 
which  it  originally  led  has  been  removed  and  that  a  part  of  the  way  has 
been  appropriated  and  built  upon,  if  the  passage  continues  open.  Oala- 
tian  V.  Gardner,  7  Johns.  106. 

§  IS.  Obstruction  or  eucroaclimeut.  The  right  of  the  public  in  a 
common  highway  is  paramount,  and  extends  to  the  entire  territory 
within  its  limits.  Any  obstruction  which  unnecessarily  incommodes 
or  hnpedes  the  public  in  the  lawful  use  of  such  highway  constitutes  a 
nuisance,  and  it  is  still  unlawful,  however  long  it  may  be  continued. 
Morton  V.  Moore,  15  Gray,  573 ;  State  v.  Pierson,  37  N.  J.  Law,  216 ; 
Philadelphia's  Appeal,  78  Penn.  St.  33 ;  Gerrish  v.  Brown,  51  Me.  256 ; 
Columbits  V.  Jaqaes,  30  Ga.  506.  Thus,  it  is  a  nuisance  at  common 
law  to  dig  a  ditch,  or  to  make  a  hedge  across  a  highway,  to  suffer  ad- 
joining ditches  to  be  foul,  by  reason  whereof  it  is  impairedj  or  to  suffer 
the  boughs  of  trees  growing  near,  to  overhang  it  in  such  a  manner  as  to 
incommode  the  passage  (1  Hawk.  P.  C.  76,  §§  48,  50)  ;  to  erect  a  gate 
or  fence  even  though  the  fence  does  not  interfere  with  travel  {James  v. 
Hayward,  Cro.  Car.  184 ;  Greasly  v.  Codling,  2  Bing.  263 ;  Harrower 
y.  Ritson,  37  Barb.  301;  Gregorys.  Commonwealth,  2  Dana,  417; 
Kelly  V.  Commonwealth,  11  S.  &  R.  345)  ;  to  place  a  building  on  it,  to 
deposit  lime  or  gravel  in  it,  though  for  temporary  convenience,  to 
pile  logs  or  lumber  therein,  or  in  any  manner  unreasonably  to  obstruct 
the  public  passage.  Oshorne  v.  Union  Perry  Co.,  53  Barb.  629 ;  Mould 
V.  Williams,  5  Ad.  &  El.  (K.  S.)  469;  Burgess  v.  Gray,  1  Man.  Gr. 
&  Scott,  578 ;  Bush  v.  Steinman,  1  B.  &  P.  404 ;  Stetson  v.  Faxon, 
19  Pick.  147;  Barher  v.  Commonwealth,  19  Pemi.  St.  412.  But  the 
right  of  the  public  in  the  use  of  a  highway  is  subject  to  such  incidental 
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and  temporary  or  partial  obstructions  as  manifest  necessity  may  require, 
such  as  the  temporary  stopping  in  the  street  of  companies  of  persons, 
or  of  carriages,  and  the  delivery  of  freight,  goods  and  fuel  at  business 
and  other  houses,  the  repair  of  streets  and  the  deposit  of  materials 
there,  for  the  building  and  repair  of  houses,  etc.  These  are  not  inva- 
sions, but  cjualifications  of  the  right  of  transit,  and  the  only  limitation 
upon  them  is,  that  they  must  not  be  unnecessarily  or  unreasonably  in- 
terposed or  prolonged.  Clark  v.  JFry,  8  Ohio  St.  358 ;  Wood  v. 
Ifears,  V2  Ind.  515;  Coininonwealth  \ .  Passmore,  1  S.  &  R.  217; 
St.  Johns  V.  2£ayor^  etc.,  6  Duer,  315;  Galiagan  v.  Boston  &  Lowell 
R.  R.,\  Allen,  187 ;  Rex  v.  Ward,  4  Ad.  &  El.  405.  An  indictment 
Avill  not  lie  for  obstructing  a  highway,  by  holding  a  fair  or  market,  if 
there  has  been  an  uninterrupted  custom  for  twenty  years.  Rex  v. 
Smith,  4  Esp.  109  ;  Rex  v.  Canfield,  6  id.  136.  But  a  sale  by  a  con- 
stable under  an  execution  in  a  public  street,  in  such  a  manner  as  to 
obstruct  passers  by,  is  a  nuisance  notwithstanding  a  custom,  for  fifteen 
years,  to  do  so.  Commonwealth  v.  Millim^an  13  S.  &  R.  403.  And 
see  ^Yilkes  v.  Hangerford  Market,  2  Bing.  N.  C.  281. 

It  is  an  indictable  nuisance  to  obstruct,  or  to  employ  others  to  ob- 
struct a  public  highway  or  footway,  by  placing  earth  and  bricks  thereon, 
taking  up  the  pavement  and  opening  trenches  for  the  purpose  of  lay- 
ing down  service-pipes  for  the  supply  of  gas  from  public  mains  to  pri- 
vate houses,  unless  those  who  do  or  authorize  such  acts  have  parlia- 
mentary powers  for  the  purpose.  Such  acts  cannot  be  justified  by  the 
occupiers  of  the  houses,  as  an  exercise  of  the  right  of  every  householder 
to  make  such  a  temporary  obstruction  of  a  highway  or  footway,  as  may 
be  necessarily  incident  to  the  enjoyment  of  his  property.  Regina 
V.  Langton  Gas  Co.,  2  Ellis  &  E.  651 ;  Regina  v.  Sheffield  Gas  Co., 
22  Eng.  Law  &  Eq.  518. 

A  road  may  be  rendered  unsafe  by  objects  upon  it  calculated  to 
frighten  horses,  as  well  as  by  its  defective  construction ;  and  where 
the  ol)ject  is  such  as  to  frighten  horses  of  ordinary  gentleness,  it  is  a 
nuisance  which  it  is  the  duty  of  the  town  to  remove.  Dimock  v.  Suf- 
field,  30  Conn.  129.  An  area,  opening  into  a  jjublic  footway,  or  so  near 
thereto  that  persons  lawfully  using  the  way  with  ordinary  care  might, 
by  accident,  fall  into  it,  hper  se  a  nuisance,  and  only  ceases  to  be  such 
when  proper  means  are  adopted,  either  by  inclosure  or  otherwise,  to 
guard  against  the  occurrence  of  such  accidents.  Temjperance  Hall 
Assoc.  V.  Giles,  33  JS^.  J.  Law  (4  Yr.),  260.  So  if  a  house  on  a  high- 
way be  ruinous  and  likely  to  fall  down,  it  is  a  nuisance.  Regina  v. 
Watts,  1  Salk.  357. 

Where  one  who  owned  land  on  both  sides  of  a  highway  where  a 
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stream  of  water  crossed  it,  without  interfering  with  travel  on  the  high- 
way, erected  obstructions  so  that  the  stream  could  not  be  reached,  it 
was  held  that  such  obstructions  were  not  a  nuisance,  public  or  private, 
and  that  another  who  had  watered  his  cattle  at  that  place  for  over 
twenty  years  had,  from  such  use,  no  right  to  continue  to  do  so,  and 
was  guilty  of  trespass  in  tearing  the  obstructions  down.  Strickland  v. 
Woolwortli,  3  Sup.  Ct.  (T.  &  C),  N.  Y.  286. 

It  is  a  general  rule  of  law,  that,  where  a  highway  is  milawfully  obstruc- 
ted, any  person  who  wants  to  use  the  highway  may  remove  the  obstruc- 
tion, and  may  even  enter  for  that  purpose  upon  the  land  of  the  party 
erecting  or  continuing  it,  doing  as  little  damage  as  possible.  Williams 
V.  Fink,  IS  Wis.  265  ;  Arundel  v.  McCulloch,  10  Mass.  70.  Every 
person  who  assumes  to  judge  of  and  remOve  an  obstruction  to  a  high- 
way, upon  the  ground  that  it  is  a  nuisance,  does  so  at  his  own  risk ;  and 
if  he  misjudges  lie  is  liable  for  the  damages.  This  rule  applies  to  a 
municipal  corporation.  And  such  nuisance  can  be  abated  only  so  far 
as  to  enable  the  public  to  enjoy  the  right  of  way.  Howard  v.  Bob- 
hins,  1  Lans.  (N.  Y.)  63.  A  citizen  has  not  the  right  to  remove  any 
obstruction  on  the  public  street  or  highway,  merely  because  such 
obstruction  is  a  public  nuisance.  No  such  right  exists  in  any  person 
except  one  who,  apart  from  the  injury  which  he,  as  one  of  the  public, 
sustains  in  conmion  with  his  fellow-citizens,  is  especially  inconvenienced 
by  the  obstruction  on  the  street.  Hence,  where  the  plaintiffs,  while 
occupying  the  store  adjoining  the  defendants',  caused  to  be  erected, 
without  any  permission,  in  front  of  the  defendant's  store,  a  triangular 
box,  seven  feet  high  and  projecting  about  two  feet  and  a  half  from  the 
curb  upon  the  sidewalk,  around  a  telegraph  pole,  and  caused  their  names 
and  busmess  to  be  printed  upon  it,  using  it  as  a  sign,  and  the  defend- 
ants ordered  the  plaintiffs  to  remove  the  box,  and  threatened  to  remove 
it  themselves,  and  to  obliterate  the  sign,  and,  upon  the  plaintiffs  refus- 
ing, the  defendants  caused  the  names  and  sign  on  the  box  to  be  daubed 
with  paint  so  as  to  obliterate  them  ;  it  was  held  that  the  defendants 
were  liable  as  for  a  malicious  trespass.  Goldsmith  v.  Jones,  43  How. 
(N.  Y.)  415.  See  Drake  v.  Rogers,  3  Hill,  604. 

Fresh  water  rivers,  of  public  use  in  the  transportation  of  goods,  are 
of  common  right  as  public  highways  by  water.  Spring  v.  Russell,  7 
Me.  273.  As  incident  to  the  right  of  navigation,  the  temporary  ob- 
struction of  portions  of  the  river  while  preparing  their  materials  for 
transportation,  or  in  securing  them  at  the  termination  of  their  transit, 
constitutes  no  violation  of  law,  and  for  such  purposes  parties  may  use 
temporary  guide  booms  to  direct  the  logs  or  lumber  into  proper  places 
in  floatable  streams,  but  this  does  not  authorize  them  to  use  the  stream 


WAYS  AXD  HIGHWAYS.  327 

as  a  place  of  permanent  deposit,  so  as  to  obstruct  the  navigation ;  nor 
can  they  be  allowed  to  cast  slabs,  edgings,  or  other  waste  material  into 
a  etream  to  be  floated  away  or  otherwise  as  may  happen,  and  any  such 
use  of  the  stream  will  render  them  liable  for  injuries  sustained  thereby. 
Veazie  v.  Dwinel,  50  Me.  479  ;   Gerrish  v.  Broion,  51  id.  256. 

Where  an  adjoining  land-owner  moves  his  fence  into  the  middle  of 
a  highway  so  as  to  endanger  or  inconvenience  travel  thereon,  he  com- 
mits a  nuisance,  and  the  town  supervisors  are' authorized,  and  it  is  their 
duty,  to  remove  such  fence  summarily.  Ne-ff'  v.  Paddoch,  26  Wis.  546. 

Where  a  public  way  is  impassable,  and  where  the  act  is  done  as  the 
only  means  of  extricating  a  team  from  a  mudhole  or  bog  therein,  the 
pulling  down  of  a  fence  at  the  side  of  a  way,  and  passing  over  the 
adjoining  land,  is  a  necessary  and  justifiable  act.  Hedgepath  v.  Robert- 
son, 18  Tex.  858  ;  Kent  v.  Judkins,  53  Me.  160.  The  obstruction  of 
a  legally  established  highway,  which  cannot  be  used  by  the  public  for 
the  purposes  of  a  highway  in  consequence  o±  natural  obstacles,  ^is  not 
an  indictable  offense.  State  v.  ShinTcle,  40  Iowa,  131.  But  see  State  v. 
MeGee,  id.  595. 

It  is  the  duty,  in  ]^ew  York,  of  commissioners  of  highways  sum- 
marily to  remove  from  a  highway  a  building  or  other  obstruction  placed 
thereon,  interfering  with  public  travel.  Cook  v.  Harris,  61  ]^.  Y.  (18 
Sick.)  448.     See  Kellogg  v.  Thompson,  m  :N".  Y.  (21  Sick.)  88. 

No  action  lies  against  a  person  maintaining  an  area  cover  or  stone 
steps  projecting  into  and  obstructing  a  highway,  for  injuries  to  the 
plaintiff's  person  by  such  obstructions,  provided  the  obstructions  existed 
at  the  time  such  highway  was  dedicated  to  the  public ;  and  this,  though 
the  steps  had  been  subsequently  lowered  to  meet  a  corresponding  low- 
ering of  the  highway,  and  though  the  action  would  lie,  were  either  of 
the  obstructions  put  down  for  the  first  time  after  the  dedication  of  the 
way.  Fisher  v.  Prowse,  2  B.  &  S.  770. 

Although  a  public  bridge  across  a  public  road  is  a  part  of  the  high- 
way, yet  a  failure  to  keep  the  bridge  in  repair,  on  the  part  of  one  whose 
duty  it  is  to  repair  it,  is  not  an  obstruction  of  the  public  road.  Malone 
V.  State,  51  Ala.  55.  And  refusing  to  remove  a  fence  which  was  in  a 
highway  when  it  was  laid  out,  does  not  constitute  the  offense  of  ob- 
structing a  highway  by  building  a  fence  therein.  State  v.  Young,  72 
in.  411. 

Where  a  party  has  obstructed  a  public  road  by  placing  gates  across 
the  same  for  several  years  prior,  and  the  road  commissioners  remove 
the  same,  and  he  again  places  them  in  the  road,  this  wiU  constitute  a 
new  offense  for  which  he  may  be  convicted  ;  and  the  hmitation  will 
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run  as  to  it  only  from  the  time  when  the  gates  are  again  erected.    Herh- 
line  V.  Peojple,  81  111.  269. 

§  19.  Repairs  of  highways.  See  Yol.  4,  p.  673  et  seq.  By  the  law 
of  England  the  duty  of  keeping  roads  in  repair  devolved  upon  the 
parishes.  This  obligation  was  absolute  and  irrespective  of  any  partic- 
ular resources  or  means  for  the  purpose.  Neither  the  organization  or 
boundaries  of  these  parishes,  nor  the  obligation  thus  resting  upon  them, 
had  their  origin  in  any  positive  enactment,  but  both  were  founded  in 
prescription  or  immemorial  usage.  The  duty,  however,  was  universal, 
imless  by  some  counter-prescription,  or  by  statute,  it  was  made  to  rest 
upon  some  individual  or  some  political  or  corporate  body.  Hex  v.  Shef- 
field, 2  Term  K.  106 ;  Rex  v.  The  Mayor,  etc.,  of  Warwick,  2  Show. 
202;  Bex  ^.Ragley,  12  Mod.  409.  By  .common  law,  in  the  United 
States,  this  obligation  does  not  exist ;  but  in  most  of  the  States  it  is 
imposed  by  statute  on  the  seijeral  towns  within  which  the  highways  are 
situate.  And  after  the  apportionment  of  a  town  line  road  has  been 
duly  made  and  recorded,  each  town,  as  to  the  part  apportioned  to  it, 
becomes  subject  to  the  same  liabilities  as  if  the  highway  were  wholly 
located  in  such  town.  Montgomery  v.  Scott,  34  Wis.  338.  "  There  is 
no  very  close  correspondence  between  the  nature  and  object  of  organiz- 
ation of  towns  in  this  State,"  says  Selden,  J.,  "and  that  of  parishes  in 
England.  While  the  fonner  are  exclusively  political  in  their  character, 
the  latter  were  primarily  ecclesiastical,  and  only  incidentally  political 
through  the  connection,  in  England,  between  the  church  and  the  gov- 
ernment. But  again,  towns  were  known  in  England  and  recognized 
as  political  bodies  as  well  as  and  distinct  from  parishes.  A  single  parish 
might,  and  frequently  did,  embrace  a  number  of  towns.  The  obliga- 
tion, however,  to  repair  the  roads  never  rested  upon  the  towns  as  such, 
unless  by  force  of  some  statute,  or  special  usage  and  prescription.  It 
is  clear,  therefore,  that  towns,  in  this  country,  do  not  succeed  to  the 
duties  of  repairing  highways  in  consequence  of  any  special  correspond- 
ence between  their  nature,  organization  and  functions  and  those  of 
parishes  in  England,  but  if  at  all,  it  must  be  because,  by  our  statutes, 
certain  powers  are  given  to,  and  certain  duties  imposed  upon  towns,  or 
rather  upon  their  officers,  in  regard  to  roads,  and  because  the  making 
and  repairing  of  roads  is  to  a  considerable  extent  accomplished  through 
our  town  organizations.  But  it  is  difficult  to  see  how  this  common-law 
obligation,  the  sole  foundation  of  which  is  in  prescription  or  imm,e7no- 
rial  usage,  can  be  made  to  attach  to  bodies  of  modern  statutory  crea- 
tion, unknown  to  the  common  law,  as  they  exist  here."  Morey  v.  Town 
of  N'ewfane,  8  Barb.  645.  See,  also,  People,  etc.  v.  Auditors  of 
Esopus,  10  Hun,  551,  554.  Compare  Loker  v.  BrooTcline,  13  Pick.  343. 
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Bat  see  Commonioealth  v.  Hopkinsville,  7  B.  Monr.  38  ;  Cit^  of  Tal 
lahassee  v.  .Fortune,  3  Fla.  19  ;  Peoi)le  v.  Albany,  11  "Wend.  539.  But 
though  the  towns  in  this  country  are  amenable  to  no  other  rule,  and 
only  to  the  precise  measure  of  obligation  prescribed  by  the  statute,  yet, 
in  kind  and  degree,  that  obligation  is  very  much  the  same  as  at  common 
law,  or  differs  only  by  its  severer  stringency.  Ang.  on  Highways,  299. 
The  extent  of  the  responsibility  of  towns  for  defects  and  obstructions 
exterior  to  the  worked  or  traveled  way,  and  for  injuries  suffered 
from  such  defects  or  obstructions,  in  the  use  of  that  portion  of  the  way, 
is  mainly  a  question  of  law,  calling  for  special  instructions  from  the 
court.  Rice  v.  Montpelier,  19  Yt.  470.  Generally  the  town  has  done 
its  duty,  when  it  has  prepared  a  pathway  of  suitable  width,  in  such  a 
manner  that  it  can  be  conveniently  traveled  with  teams  and  carriages ; 
but  the  citizens  are  not  thereby  deprived  of  the  right  to  travel  over  the 
whole  width  of  the  way  as  laid  out,  without  being  subjected  to  other  or 
greater  dangers  than  may  be  presented  by  natural  obstacles,  or  those 
occasioned  by  making  and  repairing  the  traveled  path.  Thus,  a  town 
is  liable  for  an  injury  caused  by  a  cedar  log  lying  in  its  highw^ay,  on  the 
side  of  the  traveled  part.  Johnson  v.  Whitejield,  18  Me.  286.  And 
see  Commonwealth  v.  Belding,  13  Mete.  10 ;  Smith  v.  Wendell,  7  Cush. 
498  ;  Winship  v.  Enfield,  42  N.  H.  197.  But  where  a  town  has  kept 
in  repair  a  road  sufficiently  wide  and  suitable  for  all  travel,  it  is  not 
chargeable  with  a  foot-path  some  fifteen  or  twenty  feet  from  the  road, 
and  running  alongside  of  it,  as  part  of  the  highway.  Whitney  v.  Essex, 
38  Yt.  270.  Kor  is  it  liable  for  special  damage  incurred  on  account  of 
an  injuiy  caused  by  large,  loose  stones  lying  outside  of  the  gutter,  and 
seven  feet  and  eight  inches  from  the  cart  rut  in  a  highway,  thii-ty-four 
feet  in  wudth.  Howard  v.  North  Bridgewater,  16  Pick.  189.  And 
see  Smith  v.  Wendell,  7  Cush.  498.  "Whether  an  object  outside  of  the 
traveled  path  is  such  an  obstruction  as  to  be  a  defect  for  w^hicli  the 
town  is  liable,  is  a  question  for  the  jury.  Chamberlain  v.  Enfield,  43 
K  H.  356. 

Obstructions  necessarily  created  in  highways,  in  order  to  repair  them, 
are  not  such  defects  as  will  create  a  liability  on  the  part  of  the  town 
for  injuries  occasioned  by  them,  provided  reasonable  measures  are  taken 
to  notify  travelers  of  their  existence.  Morton  v.  Frankfort,  55  Me. 
46.  And  towns  are  not  required  to  fence  their  roads,  with  a  view  to 
prevent  frightened  animals  frem  escaping  out  of  the  highway,  even 
when  the  near  locality  of  a  railroad  may  render  such  an  occurrence  prob- 
able. The  essential  and  invariable  term,  or  element,  in  all  cases  where 
a  railing  is  required,  is  some  dangerous  object  or  place  outside  of  the 
required  railing,  in  or  upon  which  the  traveler  may  come  to  harm,  if 
YoL.  YI.— 42 
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not  warned  or  detained  therefrom  by  the  railing.  Adams  v.  Natick^ 
13  Allen,  429. 

A  highway,  laid  out  for  the  accommodation  of  an  individual  by  the 
selectmen,  although  subject  to  gates  and  bars,  is  still  a  public  highway, 
and  all  persons  having  occasion  are  entitled  to  use  it,  and  the  town, 
being  bound  to  keep  it  in  suitable  repair,  is  liable  for  special  damages 
caused  by  want  of  such  repau'S.  Proctor  v.  Andover,  42  ]S".  H.  348. 
And  a  space  lying  Avithout  the  limits  of  a  highway,  as  originally  laid 
out,  having  been  treated  by  the  town  and  the  public  as  a  highway  for 
more  than  forty  years,  the  town  is  bound  to  keep  it  in  repair,  and  is 
liable  for  injuries  resulting  from  its  insufficiency,  the  same  as  though 
it  had  been  embraced  in  the  original  survey.  Bagley  v.  Ludlow,  41 
Yt.  425.  If,  by  long  user,  the  public  have  acquired  the  right  of  way 
over  land  through  which  it  passes,  the  town  may  legally  make  such 
repairs  as  will  render  it  safe  and  convenient  for  travelers,  as  by 
leveling  the  road  and  constructing  a  sidewalk.  Chadwick  v.  Mc- 
Causland,  47  Me.  342. 

Where  a  sidewalk  has  been  constructed  and  thrown  open  for  public 
use,  and  has  been  used  with  the  rest  of  the  street  by  the  public,  it  must 
be  maintained  by  the  city,  and  kept  in  such  repair  as  to  be  reasonably 
safe  and  convenient  for  travelers.  Manchester  v.  Hartford,  30  Conn. 
118  ;  Bacon  v.  The  City  of  Boston,  3  Cush.  174.  See  City  of  Chi- 
cago V.  Bixhy,  84  III.  82.  Sidewalks  are  a  part  of  the  public  highway, 
and  the  owner  of  adjoining  lands  has  no  greater  duty  in  regard  to 
keeping  them  in  repair  than  he  has  in  regard  to  other  parts  of  the  high- 
way. Accordingly,  where  a  village  was  held  liable  for  negligence  in 
allowing  a  sidewalk  to  be  out  of  repair,  it  was  held  that  in  the  absence 
of  statute  or  contract,  no  right  of  action  to  indemnify  the  viUage  lay 
against  the  owner  of  adjoining  lands.  Village  of  Fulton  v.  Tucker^ 
5  N.  Y.  S.  C.  (T.  &  C.)  621 ;  S.  C,  3  Hun,  529.  Where  the  evi- 
dence fails  to  show  that  the  city  authorities  had  notice  that  a  plank  in 
a  sidewalk  was  loose,  which  caused  a  personal  injury,  or  such  circum- 
stances as  that  they,  in  the  exercise  of  a  reasonable  diligence,  should 
have  known  it  was  loose,  the  city  will  not  be  liable  to  the  person  in- 
jured.    City  of  Chicago  v.  Murphy,  84  111.  224. 

The  duty  of  repairing  bridges,  as  of  roads,  is,  in  the  United  States, 
regulated  by  statute. 

If  a  bridge  be  built  by  an  individual,  and  dedicated  to  the  public 
and  by  them  used  for  so  long  a  period  as  to  evince  its  usefulness, 
though  for  less  than  twenty  years,  and  though  during  that  period  the 
public  have  used  and  repaired  it  under  protest  against  their  liabihty, 
yet  it  becomes  a  public  bridge  which  the  town  is  bound  to  repair.  State 
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V.  Campto7i,  2  N.  H.  513;  Wilson  v.  Jefferson,  13  Iowa,  181.  The 
liability  of  a  town  to  contribute  to  repairing  a  bridge  built  by  private 
means  and  dedicated  to  public  use,  over  a  stream  dividing  it  from  an 
adjoining  town,  may  be  shown  by  the  record  of  official  acts ;  by  acts  of 
possession  and  control ;  by  the  recognition  and  use  of  the  easement ;  or 
m  any  manner  evincing  a  complete  understanding  to  that  effect.  Rut- 
land y.  Dayton,  60  111.  58.  But  where  a  petitioner  for  a  highway  agreed 
to  bear  the  expense  of  making  it,  and  the  road  lay  across  a  canal  con- 
structed by  them  through  his  land  at  the  same  time  with  the  road,  it 
was  held  that  he  was  liable  for  the  expenses  of  keeping  the  bridge  re- 
quired for  crossing  the  canal  in  repair,  the  general  rule,  that  the  cost  of 
bridging  an  existing  water-course  for  a  higliway  is  upon  the  public, 
being  inapplicable.  Lowell  v.  Proprietors  of  Locks,  etc.,  104  Mass.  18. 
An  individual  who  builds  a  bridge  over  a  public  highway  for  his  own 
exclusive  benefit,  or  a  corporation  who,  in  pursuance  of  their  charter, 
build  a  turnpike  road  or  bridge,  and  take  toll  from  passengers,  thereby 
become  bound  to  keep  the  road  or  bridge  in  repair.  JleacocTc  v.  Sher- 
man, 14  Wend.  58  ;  WaterhuryY.  Clark,  4  Day  (Conn.),  198  ;  Goshen^ 
etc.,  Tump.  Co.  v.  Sears,  7  Conn.  86  ;  Bartlett  v.  Crozier,  15  Johns.  250. 
But  where  an  individual  builds  a  bridge  over  a  private  way  for  his  own 
benefit,  he  is  not  indictable  for  neglecting  to  repair  it,  though  it  be 
generally  used  by  the  public.     State  v.  Seawell,  3  Hawks,  193. 

If  the  owner  of  a  water-mill,  whose  pond  is  raised  by  a  causeway, 
which  he  maintains  by  affirmative  acts  as  his  dam,  but  which  forms 
part  of  a  highway  that  the  town  is  bound  to  keep  in  repair,  renders  re- 
pairs to  it  as  a  highway,  needful  by  his  negligence  in  maintaining  it  as  a 
dam,  he  is  liable  to  the  town  for  the  cost  of  such  repairs.  And  a  reloca- 
tion of  the  highway  after  the  causeway  was  built  will  not  exonerate  him 
from  the  responsibility  of  due  care,  so  long  as  he  maintains  the  structure 
whoso  decay  causes  the  mischief.     Broohfield  v.  Walker,  100  Mass.  94. 

At  common  law  where  the  duty  of  repairing  the  roads  of  a  muni- 
cipal district  rests  upon  individuals  they  are  indictable  for  neglect  to 
keep  them  in  repair,  Phillips  v.  Commomoealth,  44  Penn.  St.  197. 
And  whenever  a  person  or  corporation,  bound  to  repair  a  public  high- 
way, refuses  to  do  so,  when  necessary,  on  notice  from  the  proper  public 
officers,  they  may  make  the  necessary  repairs,  and  recover  the  expense 
thereof  in  an  action  of  assumpsit.  Pennsylvania  P.  P.  Co.  v.  Du- 
quesne,  46  Penn.  St.  223 ;  Hart  v.  Gaven,  12  Cal.  476. 

The  general  duty  of  towns  to  keep  their  highways  safe  and  conven- 
ient extends  as  well  to  defects  and  obstructions  occasioned  by  falls  and 
drifts  of  snow  as  by  any  other  cause.     Loker  v.  Brookline,  13  Pick. 
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343,  346;   Green  v.  Danly,  12  Yt.  338.     See  The  City  of  Providence 
V.  Clapj),  17  How.  (U.  S.)  161 ;  ^o^ers  v.  Newjport,  62  Me.  101. 

Where  a  bridge  over  a  stream  dividing  two  towns  is  recognized  and 
accepted  as  a  public  bridge  by  the  public  officers  of  each  town,  each 
will  be  liable  to  one-half  of  the  expense  of  keeping  the  same  in  repair, 
and  the  liability  may  be  enforced  by  suit  at  law.  Town  of  Dayton  v. 
Toivn  of  Rutland,  84  111.  279. 

Where  the  commissioners  of  highways,  in  constructing  an  embank- 
ment upon  a  highway,  omit  to  put  therein  a  sufficient  culvert  to  carry 
off  the  surface-water  coming  on  from  the  adjoining  lands,  their  success- 
ors in  office  are  not  liable  in  a  private  action,  at  the  suit  of  the  owner, 
for  injm-ies  resulting  from  the  accumulation  of  water  upon  such  lands, 
caused  by  such  embankment.     Gould  v.  Booth,  ^'o  K.  Y.  (21  Sick.)  62. 

§  20.  Injuries  from  defective  highways.  A  town  is  not  liable  for 
every  object  which  renders  a  way  unsafe  and  inconvenient  for  travelers 
to  pass  over  it,  but  only  for  such  as  not  only  renders  the  way  unsafe 
and  inconvenient,  but  also  defective  or  out  of  repair ;  and  the  injury 
must  be  attributable  to  the  defect  or  want  of  repair.  Cook  v.  Charles- 
town,  13  Allen,  190,  note.  It  is  not  liable  for  latent  defects  not  dis- 
coverable by  the  use  of  ordinary  care  and  prudence  on  its  part.  Prhi- 
die  V.  Fletcher,  39  Yt.  255.  It  is  not  required  to  make  the  traveled 
part  of  a  liighway  of  the  whole  width  of  the  road,  as  laid  out,  and  will 
not  be  liable  for  defects  in  that  part  not  usually  traveled  upon,  which 
do  not  affect  the  safety  of  that  part.  Dickey  v.  Maine  Tel.  Co.,  46 
Me.  483.  It  should  provide  for  the  safety  of  travelers  in  passing 
teams  going  in  the  same  direction,  and  should  construct  and  keep  their 
highways,  at  places  which  naturally  invite  the  attempt  to  pass,  reason- 
ably safe  for  that  purpose.  Moehler  v.  Shaftshury,  46  Yt.  580 ;  14 
Am.  Kep.  634.  But  the  measure  of  this  obligation  varies  with  the 
circumstances  of  each  particular  road ;  the  nature  of  the  country, 
wliether  rough,  smooth,  or  hilly  ;  the  amount  of  travel  and  the  places 
near  on  which  carriages  could  be  turned  out.  There  may  be  ledges  of 
rocks,  ravines,  and  water-courses  in  the  road,  and  towns  are  not  expected 
in  all  cases  to  bridge  the  whole  width  of  the  road,  to  fill  up  ravines,  or 
cut  down  ledges  of  rock.  The  most  that  could  be  required  in  roads  so 
difficult  by  nature  is,  that  the  sides  should  be  in  such  a  state  as  would 
admit  of  the  passing  of  carriages,  when  they  meet,  without  unusual 
delay  or  trouble.  See  Hidl  v.  Richmond,  2  Woodb.  &  M.  337 ;  John- 
son V.  Whitefield,  18  Me.  286 ;  Snow  v.  Adams,  1  Cush.  443.  The 
original  construction  of  roads  is  to  be  governed  by  the  topographical 
features,  population,  and  taxable  ability  of  the  township.  Perry 
Township  V.  John,  79  Penn.  St.  412. 
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A  traveler,  knowing  nothing  of  a  road,  and  being  unable  to  discover 
any  thing  to  the  contrary,  has  a  right  to  presume  that  the  road  is 
reasonably  safe  in  its  surface,  margin  and  muniments.  Glidden  v.  Head- 
ing, 3S  Yt.  52,  57 ;  Seward  v.  Milford,  21  Wis.  485.  And  although 
a  railroad  company,  by  its  charter,  is  bound  to  keej>  its  road  so  con- 
structed at  all  times  as  not  to  obstruct  the  safe  and  conv^enient  use  of 
the  highways,  a  town  is  not  thereby  absolved  from  its  obligations  to 
see  that  the  highways  therein  are  not  rendered  unsafe  by  the  crossing 
of  the  raih'oad.      Wellcome  v.  Leeds,  51  Me.  313. 

If  there  are  two  efficient,  independent  proximate  causes  of  an  injury 
sustained  by  a  traveler  upon  a  highway,  the  primary  cause  being  one 
for  which  the  town  is  not  responsible,  and  the  other  being  a  defect  in 
such  highway,  the  injury  cannot  be  said  to  have  been  received 
"  through  such  defect,"  and  the  town  is  not  liable  therefor.  And  it 
makes  no  difference  that  the  traveler  himself  was  in  no  fault.  Moulton 
V.  Sanford,  51  Me.  127;  Shej>herd  v.  Chelsea,  4  Allen,  113.  Though 
see  below,  Chainberlain  v.  Enfield,  43  l!^.  H.  356.  But  it  is  the  duty 
of  a  municipality,  bound  to  construct  and  maintain  liighways,  to  pro- 
vide for  the  reasonable  safety  of  travelers  in  reference  to  such  acci- 
dents as  may  he  expected  to  happen  therein  /  and  when  a  traveler  is  not 
in  fault,  and  an  injury  happens  to  him,  which  is  the  combined  result 
of  accident,  and  of  negligence  attributable  to  the  municipality  because 
of  its  omission  to  keep  the  road  in  repair,  the  latter  will  be  held  liable 
for  the  damages  occasioned  thereby.  Ring  v.  City  of  Cohoes,  13  Hun 
(jST.  Y.),  T6.  This  seems  to  be  the  true  rule,  and  the  doctrine  in  Moul- 
ton V.  Sanford,  51  Me.  127,  above  cited,  is  quite  generally  discredited. 
See  Kelsey  v.  Town  of  Glover,  15  Yt.  708 ;  Baldwin  v.  Greenwood 
Tump.  Co.,  40  Conn.  238 ;  16  Am.  Rep.  33 ;  Lower  Macungie 
Township  V.  Merkhoffer,  71  Penn.  St.  276 ;  Manderschiel  v.  Dii- 
huque,  25  Iowa,  108.  The  traveler  is  not  bound  to  see  to  it  that  his 
carraige  and  harness  are  always  perfect,  and  his  team  of  the  most 
manageable  character  and  in  the  most  perfect  training,  before  he 
ventures  upon  the  highway.  LLunt  v.  Town  of  Poional,  9  Yt.  411; 
Ward  V.  Toion  of  North  Llaven,  43  Conn.  148.  The  greatest  pre- 
caution and  the  most  penetrating  foresight  cannot  prevent  casualties 
by  the  safest  modes  of  conveyance.  Accidents  will  occur.  A  nut 
or  bolt  may  drop,  a  trace  may  become  disengaged,  or  a  horse  take 
fright  and  become  unmanageable ;  it  is  under  circumstances  like  these, 
when  life  and  limb  are  impeiiled,  that  the  traveler  who  is  in  no 
fault  himself,  is  entitled,  if  ever,  to  the  benefit  of  a  sufficient  and  unin- 
cumbered highway.  The  injuries  are  few  that  are  received  upon  high- 
ways, however  defective,  that  are  not  induced  in  a  greater  or  less 
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degree,  bj  some  previously  unknown  defect,  either  in  tlie  carriage  or 
harness,  or  by  the  fright  of  the  horse,  or  some  similar  cause,  usually 
termed  accidental ;  and  to  say  that  under  circumstances  of  danger  and 
peril  from  those  and  other  accidental  causes,  the  traveler  is  not  entitled 
to  the  safety  that  a  highway  unincumbered  and  without  defects,  that 
is,  a  highway  made  reasonably  safe  against  the  occurrence  of  such  ac- 
cidents as  these,  would  afford,  at  a  time  when,  of  all  others,  he  has  the 
greatest  need,  would  seem  to  be  repugnant  to  reason  and  common  sense. 
Winship  v.  Enfield,  42  N.  H.  197 ;  Ring  v.  City  of  Cohoes,  13  Hun 
(N.  Y.),  76,  86.     And  see  Eunt  v.  Town  of  Pow7ial,  9  Yt.  411. 

In  Maine  and  Massachusetts  it  is  held  that  if  the  horse  is  uncontrol- 
lable, and  that  cause  combined  with  the  highway's  defect  occasions  the 
injury,  the  town  is  not  liable.  See  Moore  v.  Abbott,  32  Me.  46  ;  Fogg 
V.  Nahant,  98  Mass.  578.  But  in  the  latter  State  it  is  allowed  that  if 
a  horse  driven  with  due  care  is  caused  to  step  out  of  the  traveled  track 
by  an  object  within  the  limits  of  the  highway,  which  would  cause  an 
ordinarily  gentle  and  well  broken  horse  to  do  so,  whereby  the  traveler 
is  brought  into  contact  with  a  defect  in  the  surface  of  the  way,  or  a 
place  on  the  side  of  the  way  defective  for  want  of  a  railing,  and  so  is 
injured,  the  town  is  liable  in  damages ;  although  it  might  not  be  liable 
in  case  of  a  less  formidable  object,  or  of  a  horse  of  a  vicious  habit. 
Stone  V.  Hubhardston,  100  Mass.  49.  And  it  is  conceded  in  Maine 
that  if  a  defect  in  a  highway  causes  such  a  breaking  and  derangement 
of  a  safe  and  proper  vehicle,  that  a  kind  and  well-broken  horse  is 
frightened  beyond  the  control  of  a  reasonably  skillful  and  careful 
driver,  and  violently  running  down  a  steep  hill,  falls,  and  throws  out 
and  injures  the  traveler,  is  to  be  considered  the  proximate  cause  of 
the  injury,  and  the  fall  is  not  to  be  considered  a  contributory  cause  of 
the  accident.  Willey  v.  Inhabitants  of  Belfast,  61  Me.  569.  And 
it  has  been  held  in  Massachusetts  that  a  town  was  not  liable  for 
an  injury  to  a  traveler  resulting  from  a  collision  of  his  carriage  with  a 
hitching  post,  in  a  dark  night,  the  highway  being  smooth,  forty  feet 
wide,  and  nearly  level,  although  the  carriage  path  was  not  bounded 
from  the  sidewalk  by  any  gutter,  trees,  railing,  or  curb-stone.  Macom- 
ber  V.  Taunt 071,  100  Mass.  255. 

A  failure  to  put  a  railing  or  guard  on  the  outer  edge  of  a  curved 
sidewalk  leading  to  a  bridge  narrower  than  the  street  is  gross  negligence, 
for  wliich  a  city  is  liable  for  all  damages  resulting  from  its  unprotected 
condition.  Chicago  v.  Gallagher',  44  111.  295.  So  a  town  is  liable  for 
personal  injuries  occasioned  by  the  want  of  a  railing  along  a  highway 
twenty  feet  wide  where  the  traveled  rut  was  within  fourteen  inches  of 
the  side  descent.    Woods  v.  Gvoton,  111  Mass.  357.     But  where  broken 
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brick  liad  been  spread  over  a  surface  several  feet  square  and  a  few 
inches  high  outside  the  line  of  the  location  of  a  highway,  or  if  within 
such  line  outside  of  the  traveled  part  of  the  highway,  it  will  not 
constitute  such  a  defect  therein  as  will  oblige  the  town  to  put  up  a  rail- 
ing for  the  protection  of  travelers,  or  as  will  render  it  liable  for  in- 
juries received  by  a  traveler  in  falling  over  them.  Marshall  v.  Ijps- 
wich,  110  Mass.  522. 

A  town  is  not  liable  for  damages  for  an  injury  to  a  person  by  the 
falling  of  heavy  weights  attached  to  a  flag  stretched  across  a  highway. 
Hewison  v.  New  Haven^  34  Conn.  136.  And  coasting  in  highways, 
though  the  selectmen  have  neglected  to  forbid  it,  is  not  an  insufficiency 
of  a  highway  which  would  render  a  town  liable  for  injuries  by  reason 
thereof.  Hutcliinson  v.  Concord^  41  Vt.  271.  An  object  in  a  high- 
way, as  newly  split-stone,  which  by  its  bright  appearance  would  frighten 
an  ordinarily  well-trained  horse,  is  not  a  defect  that  would  render  the 
town  hable  for  damage,  unless  so  located  in  the  road  as  to  endanger  a 
collision.     Cook  v.  Montague,  115  Mass.  571. 

From  a  well-defined  and  safe  road  there  was  a  passageway,  within 
the  limits  of  a  highway,  leading  round  to  a  watering-trough,  and  coming 
into  the  road  beyond.  The  trough  was  within  the  limits  of  the  high- 
way and  had  been  placed  there  without  the  authority  of  the  town.  The 
plaintiff  drove  from  the  highway  around  the  passageway  to  the  trough, 
for  the  purpose  of  watering  his  horse,  and  while  leaving  the  trough, 
the  horse  drew  the  carriage  wheel  upon  a  rock  lying  in  its  oritrinal 
place  in  the  passageway,  whereby  the  plaintiff's  wife  was  thrown  upon 
the  trough  and  injured.  There  was  nothing  in  the  passageway  calcu- 
lated to  deceive  or  entrap  travelers  into  concealed  danger,  and  the  way 
was  only  used  for  the  pui'pose  of  watering  animals.  It  was  held  that 
the  town  was  not  liable  for  the  injury  to  the  plaintiff's  wife.  Hall  v. 
Unity,  57  Me.  529. 

What  constitutes  an  insufficiency  in  a  highway  is  matter  of  fact,  to 
be  determined  by  the  jury,  under  proper  instructions.  Washburn  v. 
Town  of  Woodstock,  49  Yt.  503  ;  Howard  v.  Mendon,  117  Mass,  585  ; 
Ghappell  V.  Oregon,  36  Wis.  145 ;  Congdon  v.  Norwich,  37  Conn.  414. 

A  city  is  liable  for  injuries  resulting  from  its  neglect  to  provide  ade- 
quate lights  for  a  bridge  over  a  stream  which  crosses  a  street  within  the 
limits  of  the  city.  Chicago  v.  Powers,  42  111.  169.  It  is  liable  in 
damages  for  an  injury  resulting  from  a  defective  sidewalk.  Blooming' 
ton  V.  Bay,  42  111.  503.  And  it  is  not  exonerated  from  this  liability 
by  any  statutory  provisions  for  the  payment  of  the  expenses  of  the 
repairs  by  the  abutting  lot-owners.     Cuthhert  v.  Ai^pleton,  22  Wis.  642. 

The  commissioners  of  highways  of  adjoining  towns  are  jointly  liable 
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for  an  injury  caused  by  their  neglect  to  keep  in  repair  a  bridge  across 
a  stream  forming  the  boundary  line  between  the  towns,  which  had  been 
erected  and  maintained  as  a  joint-bridge  between  said  towns,  the  com- 
misssioners  beino-  shown  to  have  sufficient  funds  in  their  hands  for  the 
purpose  of  repairing  such  bridge.  Brijan  v.  London,  5  N.  Y.  Sup. 
Ct.  (T.  &  C.)  59J:;  S.  C,  3  Hun,  500. 

Where  one  mistook  a  private  way  for  a  public  way,  and  after  pro- 
ceedino-  thereon  over  fifty  feet,  in  attempting  to  turn  back,  was  injured 
by  a  defect  therein,  it  was  held  that  the  town  was  not  liable  therefor, 
althouo-h  there  was  no  fence  or  sign  to  mark  the  deviation  of  the  pri- 
vate way.  Chajpman  v.  Cool:,,  10  R.  I.  304 ;  1-i  Am.  Eep.  686  ;  approv- 
ing, 43  Vt.  446.  But  where  a  highway  had  become  impassable  by  a 
freshet,  and  the  selectmen,  through  one  of  their  number,  who  had  by 
them  previously  been  placed  in  supervision  of  the  town  interests  in  his 
neighborhood,  put  up  barriers  to  turn  the  travel  around  the  dangerous 
portion  of  the  highway,  and  over  a  hill  road  which  was  a  private  way 
not  adopted  by  the  town,  such  temporary  adoption  of  the  private  way 
as  a  substitute  rendered  the  town  liable  for  damage  occasioned  by  its 
insufficiency  and  want  of  repair,  and  the  private  way  thereby  became 
a  substitute  for  all  travelers,  as  well  as  those  who  had  occasion  to  use  it 
in  going  to  and  from  houses  situate  thereon,  as  those  who  used  it  to 
pass  around  the  dangerous  portion  of  the  highway.  Dickinson  v. 
Rockingham.,  45  Vt.  99.  And  generally  a  town  is  liable  for  injuries 
from  a  defect  outside  of  the  traveled  portion  of  the  highway,  if  the 
traveler  uses  due  care,  and  is  obliged  by  an  obstruction  in  the  traveled 
track  to  deviate  threfrom.     Kelley  v.  Fon  du  Lac,  31  Wis.  179. 

A  town  or  city  is  not  liable  for  injuries  resulting  from  a  sudden 
defect  of  a  highway  or  sidewalk  unless  by  reasonable  diligence  the 
authorities  might  have  become  aware  of  its  existence.  Actual  or  pre- 
sumed notice  must  be  proved.  Ward  v.  Jefferson,  24  Wis.  342  ; 
Kenyon  v.  City  of  Lndianajpolis,  1  Wils.  (Ind.)  129  ;  Palmer  v.  Ports- 
mouth, 43  K.  H.  265 ;  Dodge  v.  Stacy,  39  Yt.  558  ;  Dorlon  v.  Brook- 
lyn, 46  Barb.  604.  And,  having  notice  of  the  obstruction,  they  should 
have  reasonable  time  and  opportunity  to  remove  the  same.  Sjjear  v. 
Lowell,  47  Yt.  692  ;  Palmer  v.  Portsmouth,  43  E".  H.  265  ;  Winn  v. 
Lowell,  1  Allen,  177.  But  the  fact  that  the  danger  to  travelers  from 
a  defect  in  a  highway  has  been  increased  through  the  ordinary  action 
of  the  elements,  within  twenty-four  hours  before  an  accident  occurring 
from  the  defect,  does  not  affect  the  liability  of  the  town  therefor. 
Blood  V.  UuVbardston,  121  Mass.  233.  And,  although  notice  of  a 
defect  may  be  inferred  from  the  length  of  time  during  which  the  de- 
fect has  existed  {Holt  v.  Penobscot,  56  Me.  15),  yet  an  instruction  to 
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the  jury  in  an  action  for  an  injury  caused  by  a  defective  highway,  to 
the  effect  that  if  the  jury  should  find  that  the  defect  which  occasioned 
the  injury  was  open  and  visible  during  the  whole  of  a  certain  month,, 
then  that  fact  would  constitute  sufficient  notice  to  the  authorities  of  the 
defect  and  render  them  liable,  is  erroneous,  because  there  is  no  rule  of 
law  prescribing  for  what  length  of  time  the  continuance  of  a  defect 
shall  constitute  notice  of  the  existence  of  such  defect.  Oolley  v.  West- 
Irook,  5Y  Me.  181 ;  20  Am.  Eep.  30. 

§  21.  Action  for  injury  arising  from  defects  in  highways.  To 
render  a  town  or  city  liable  for  an  injury  sustained  on  a  highway,  it 
must  have  been  sustained  by  a  traveler  ;  and  the  defect  of  the  way 
either  alone  or  combined  with  some  matter  of  pure  accident  for  which 
the  traveler  was  not  in  fault  must  have  been  the  sole  cause  of  the  injury. 
Hawes  v.  Fox  Lake,  33  Wis.  438 ;  Cumings  v.  Centre  Harhor,  57  IST. 
H.  17.  And  the  person  bringing  the  action  must  show  a  special  and 
peculiar  injury  to  himself  not  common  to  the  public.  The  fact  that 
his  injuiy  is  greater  in  degree  than  that  to  others  does  not  entitle  him 
to  maintain  it.  The  injury  must  be  special.  It  may  be  to  more  than 
one  person,  but  it  must  not  embrace  the  entire  public.  McGowan  v. 
WJiitesides,  31  Ind.  235  ;  Carpenter  v.  Mann,  17  Wis.  155  ;  Milarhey 
V.  Foster,  6  Oreg.  378  ;  Brady  v.  ShinJde,  40  Iowa,  576.  So  one  who 
is  not  injured  by  the  vacation  of  a  highway  in  any  other  sense  than 
the  public  generally,  cannot  maintain  an  action  for  damages  therefor. 
Ellsworth  V.  Chickasaw  Co.,  40  Iowa,  571.  I^or  can  one  maintain  an  ac- 
tion for  obstructing  a  public  way  who  proves  no  damage  peculiar  to  him- 
selt  beyond  being  delayed  several  times  in  passing  along  it  and  being 
obliged  in  common  with  every  one  else  attempting  to  use  it,  either  to 
go  by  a  less  direct  way,  or  to  remove  the  obstruction.  Winterhottom  v. 
Lord  Derby,  L.  R.,  2  Exch.  316.  And  the  person  bringing  the  action 
must  cause  it  affirmatively  to  appear  that  ordinary  care  was  exercised 
in  passing  over  the  highway ;  and  if,  on  the  whole  testimony  on  this 
point,  the  weight  of  evidence  is  clearly  against  the  j)laintiif,  a  new  trial 
will  be  granted  when  a  verdict  has  been  rendered  in  his  favor.  Gleor- 
son  V.  Bremen,  50  Me.  222 ;  Rusch  v.  Davenport,  6  Clarke  (Iowa), 
443.  But  see  Llill  v.  New  LLaven,  37  Yt.  501,  which  holds  to  the 
contrary.  So  a  person,  who  voluntarily  attempts  to  pass  over  a  side- 
walk which  he  knows  to  be  very  dangerous  by  reason  of  ice  upon  it 
when  he  might  easily  avoid  it,  cannot  maintain  an  action  against  the 
town  which  is  bound  to  keep  the  way  in  repair  to  recover  for  injuries 
sustained  by  falling  upon  the  ice.    Wilson  v.  Gharlestown,  8  Allen,  137. 

A  person  who,  while  using  a  highway  simply  for  the  purpose  of 
play,  meets  with  a  personal  injury  by  reason  of  a  defect  therein,  can- 
VoL.  YI.— 43 
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not  maintain  an  action  to  recover  damages  therefor  against  the  town 
or  city  which  is  bound  to  keep  the  same  in  repair.  Blodgett  v.  Boston^ 
8  Allen,  237.  And  the  same  is  true  where  a  person  receives  an  injury 
from  a  defective  highway  while  using  such  highway  for  the  express 
purpose  of  horse-racing.  McCarthy  v.  Portland,  67  Me.  167 ;  S.  C, 
24  Am.  Kep.  23.  The  owner  of  land  adjoining  a  highway  may  main- 
tain an  action  at  common  law  against  the  town  to  recover  damage 
caused  to  his  land  by  the  fault  or  negligence  of  the  town  in  not  build- 
ing and  maintaining  the  road  in  a  reasonably  suitable  and  proper  man- 
ner.    Gilman  v.  Laconia,  55  N.  H.  130 ;  20  Am.  Rep.  175. 

Where  a  highway  is  incmnbered  with  snow,  under  such  circumstan- 
ces that  the  town  is  not  in  fault,  and  a  person  who  holds  the  office  of 
surveyor  of  the  district  undertakes  to  assist  a  traveler  over  the  incum- 
brance, the  town  is  not  liable  if  by  reason  of  his  want  of  ordinary  care 
the  traveler's  horse  is  injm*ed.     Cofran  v.  Sanhornton,  56  K.  H.  12. 

An  individual  cannot  maintain  an  action  against  a  railroad  company 
for  constructing  their  road  so  as  to  obstruct  a  highway,  in  which  he  is 
interested  as  one  of  the  public,  desiring  to  use  such  highway.  The 
liability  of  the  company  is  to  the  town  for  obstructing  the  highway, 
and  the  remedy  of  the  individual  is  by  proceedings  against  the  town 
for  neglect  of  its  duty  to  keep  the  highway  open  and  in  repair.  Buck 
V.  Connecticut,  etc.,  R.  R.  Co.,  42  Yt.  370.  But  see  Gillett  v.  Western 
R.  R.  Co.,  8  Allen,  560. 

§  22.  Defense  to  sucli  action.  Where  corporate  authorities  are 
sued  for  damage  caused  by  their  negligence  in  leaving  an  obstruction 
upon  a  public  street,  they  cannot  defend  on  the  ground  that  the 
street  was  not  legally  established.  Mayor,  etc.,  v.  Sheffield,  4  Wall. 
(U.  S.)  189.  But  see  Hall  v.  Manchester,  39  N.  H.  295 ;  State  v. 
Blonien,  36  Wis.  303.  And  it  is  no  defense  that  the  plaintiff  obstructs 
it  on  his  own  land.  Langsdale  v.  Bonton,  12  Ind.  467.  And  to  an 
information  for  obstructing  a  public  highway  by  keeping  empty  vehicles 
standing  thereon,  in  front  of  the  defendant's  inn,  a  user  by  the  defend- 
ant of  such  highway  for  the  same  purpose  for  twenty  years  is  no 
defense.  Gerring  v.  Barfield,  16  C.  B.  (N.  S.)  597 ;  State  v.  Pierson, 
37  N.  J.  Law,  216.  But  to  an  action  for  obstructing  a  highway,  it  is  a 
good  defense  that  the  obstruction  consists  of  building  material  properly 
placed  in  the  street,  and  that  such  use  of  the  street  was  reasonably 
necessary  at  the  time  and  place.      Wood  v.  Mears,  12  Ind.  515. 

It  is  no  defense  to  an  action  for  an  injury  caused  by  a  defect  in  a 
highway,  that  the  town  used  ordinary  care  and  diligence  in  repairing 
the  road,  if  by  such  care  the  road  is  not  made  safe  and  convenient,  but 
remained  defective.     Horton  v.  Ipswich,  12  Cush.  488.     E"or  is  it  a 
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defense  to  show  that  at  the  time  the  damage  was  sustained  a  considerable 
portion  of  the  roads  within  the  limits  of  the  defendant  town  had  im- 
perfections similar  to  those  which  caused  the  injury,  caused  by  the 
freezing  and  thawing  of  the  ground.     Tripp  v.  Lyman,  37  Me.  250. 

The  defendant  owned  a  ferry,  and  one  of  the  ropes  used  in  working 
it  was  stretched  across  part  of  the  public  liighway,  the  plaintiff  upon 
the  public  highway  fell  over  the  rope  and  was  injured,  for  that  injury 
suit  was  brought  and  the  defendant  pleaded  that  he  had  leased  out  the 
ferry,  and  that  it  was  worked  by  the  lessee  at  the  time  of  the  injury, 
and  it  was  held  to  be  a  good  defense.     Hale  v.  Durant,  39  Tex.  QQ7. 

§  23.  Contributory  uegligence.  All  persons  using  streets  and  side- 
walks and  other  highways  have  a  right  to  assume  that  they  are  in  a 
good  and  safe  condition,  and  to  regulate  their  conduct  upon  that  as- 
sumption. Kenyon  v.  City  of  Indiaiiopolis  1  Wils.  (Ind.)  129 ;  Gil- 
lejjsie  V.  Newhurgh,  54  N".  Y.  (9  Sick.)  468  ;  Bills  v.  City  of  Ottumwa, 
35  Iowa,  107.  And  only  the  same  degree  of  care  to  avoid  accident  is 
required  of  one  passing  along  the  street  by  night,  as  by  day,  although 
in  the  former  case  this  may  call  into  exercise  greater  caution  and 
watchfulness.  Stier  v.  City  of  Oshaloosa,  41  Iowa,  353  ;  Pollard  v. 
Wohurn,  104  Mass.  84.  And  though  a  traveler  upon  a  highway  be- 
comes aware  of  an  obstruction  or  defect  before  him,  he  is  not  necessarily 
chargeable  with  negligence  because  he  attempts  to  proceed.  His  right 
to  recover  damages  for  injuries  sustained  through  the  defect  or  obstruc- 
tion depends,  so  far  as  the  point  of  contributive  negligence  is  concerned, 
not  on  the  question  whether  he  knew  of  the  defect,  and  might  possibly 
have  stopped  or  avoided  it,  but  whether  he  had  reasonable  cause  to  think 
he  might  escape  from  it  by  the  means  which  he  adopted,  and  whether 
he  used  reasonable  care  in  making  the  attempt.  Thomas  v.  Western 
Union  Tel.  Co.,  100  Mass.  156  ;  SmithY.  St.  Joseph,  45  Mo.  449;  Ma- 
honey  V.  Metropolitan  B,.  R.  Co.,  104  Mass.  73  ;  Nicks  v.  Marshall, 
24  Wis.  139.  So  in  an  action  against  a  town  to  recover  for  injuries 
sustained  by  the  plaintiff,  in  driving  across  a  horse  railway  track,  where 
a  guard  rail  was  insufficiently  fastened,  it  was  held  that  the  fact  that 
he  knew  of  the  railway,  but  took  no  special  care  on  that  account,  was 
not  conclusive  of  a  want  of  due  care.  There  is  no  presumption  of  law 
that  a  street  railway  obstructs  the  ordinary  travel  on  the  highway,  or 
makes  it  dangerous.  IlaioJcs  v.  Northampton,  121  Mass.  10.  So,  too, 
the  fact  that  one,  when  injured  by  a  defect  in  a  highway,  was,  in  \dola- 
tion  of  a  statute,  attempting  to  drive  his  carriage  past  another  carriage 
traveling  in  the  same  direction,  does  not  prevent  a  recovery  in  the 
absence  of  negligence  or  other  fault  on  his  part,  although  the  fact  is  com- 
petent evidence  for  the  jury  on  the  question  of  negligence.     Da/mon 
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V.  Scituate,  119  Mass.  m ;  20  Am.  Eep.  315.  And  the  circumstances 
of  the  case  were  considered  to  warrant  a  finding,  that  a  girl  eighteen 
years  old  was  in  exercise  of  the  ordinary  prndence  of  her  sex  and  age, 
in  attempting  to  pass  a  horse  and  coal  cart  obstructing  a  street  near  an 
embankment  not  guarded  by  railing.  Snow  v.  Provincetown,  120 
Mass.  580. 

There  is  no  rule  that  a  person,  injured  by  being  thrown  from  his 
wao-on  in  consequence  of  defects  in  the  highway  when  his  horses  were 
rimning  away,  cannot  recover  if  it  is  shown  that  the  same  horses  had 
often  run  away  before.  The  question  is  for  the  jury  whether  he  was 
using  reasonable  care  when  the  injury  occurred.  City  of  Centralia  v. 
Scott,  59  111.  129.  See  Bing  v.  City  of  Cohoes,  13  Hun  (N.  Y.),  76 ; 
Baldwin  v.  Greemooods  Turnpike  Co.,  40  Conn.  238 ;  16  Am. 
Rep.  33. 

Where  a  young  girl  was  injured  at  night  by  falling  from  a  highway 
into  a  ditch  dug  by  her  father's  landlord,  for  the  purpose  of  draining 
the  premises,  it  was  held  that  even  if  she  were  a  "  traveler,"  the  neg- 
ligence of  her  father  in  permitting  the  ditch  to  remain  uncovered 
would  preclude  her  from  recovering  from  the  town  for  the  injury. 
Leslie  v.  Levyiston,  62  Me.  468, 

§  24.  Damages  recoverable.  Interest,  it  is  held,  cannot  be  added 
to  the  sum  found  as  damages,  by  the  jury,  from  a  defect  in  a  highway. 
Sargent  v.  HaTnpden,  38  Me.  (3  Heath.)  581.  And  the  amount  of 
damages  claimed  under  the  Maine  act  of  1876,  ch.  97,  for  an  injury 
resulting  from  a  defect  in  the  highway,  need  not  be  stated  in  dollars 
and  cents  in  the  notice.     Sawyer  v.  Naples,  66  Me.  453. 

In  an  action  for  an  injmy  to  the  plaintiff's  horse  from  getting 
one  foot  into  a  hole  in  a  defective  bridge,  evidence  of  the  animal's 
value  before  and  after  the  accident  is  admissible,  also  of  the  condition 
of  his  legs  within  a  week  afterward,  and  also  of  his  safe  and  kind  dis- 
position previously,  and  his  timid  conduct  subsequently,  as  to  crossing 
bridges.      Whitely  v.  Inhabitants  of  China,  61  Me.  199. 

In  an  action  by  a  husband  and  his  wife  to  recover  for  injuries  to  her 
from  a  defective  highway,  an  instruction  prayed  for,  that  the  jury  might 
consider  the  probable  shortening  of  her  life,  also  future  medical  expense, 
also  loss  to  him  of  her  future  labor,  was  refused,  and  the  refusal  8us« 
tained.     Golhy  v.  Inhabitam,ts  of  Wiscasset,  61  Me.  304. 

As  to  matter  of  damages,  see  Yol.  II,  pp.  431,  471. 
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AKTICLE  II. 

USE    OF    HIGHWAYS. 

Section  1.  lu  general.  Generally,  the  only  legitimate  use  that  can 
be  made  of  a  street,  or  a  sidewalk,  or  other  highway,  by  a  private 
person  (not  an  owner  of  adjoining  land),  is  that  of  passing  and  repass- 
ing. Smith  V.  City  of  Leavenioorth^  15  Kans.  81 ;  Stinson  v.  Gardiner , 
42  Me.  248.  But  highways  may  lawfully  and  properly  be  used  for 
other  purposes  than  the  accommodation  of  the  public  travel,  jDrovided 
such  use  be  not  inconsistent  with  the  reasonably  free  passage  of  the 
public  over  them.  They  are  designed  and  constructed  for  general  con- 
venience, and  may  be  used,  as  they  have  ordinarily  been  accustomed  to 
be  used,  without  nuisance.  Time  and  necessity,  as  well  as  locality,  are 
important  elements  in  determining  the  character  of  any  particular  use 
of  a  highway.     Graves  v.  ShattucTc,  35  IsT.  H.  257. 

§  2.  Rights  in  using  highway.  A  party  having  before  him  the 
whole  road  free  from  obstructions,  and  having  no  notice  of  any  caiTiage 
behind  him  in  season  to  stop,  or  change  his  course,  is  at  liberty  to  travel 
on  any  part  of  the  road  that  he  pleases.  Foster  v.  Goddard,  40  Me. 
64 ;  Smith  v.  City  of  Leavenworth^  15  Kans.  81.  He  has  a  right  to  ex- 
pect from  others  ordinary  prudence,  at  least,  and  to  rely  upon  that  in 
determining  his  own  manner  of  using  the  road ;  not  to  justify  his  own 
foolhardiness,  but  to  warrant  him  in  pursuing  his  own  business  in  a  con- 
venient manner.  Harpell  v.  Curtis^  1  E.  D.  Smith  (N.  Y.),  78.  Chil- 
dren are  not  restricted  in  passing  and  repassing  upon  the  streets  and 
roads  more  than  adults.  Stimson  v.  Gardiner,  42  Me.  248.  A  lot 
owner,  or  any  person  under  him,  has  a  right  to  use  any  portion  of  a 
street  in  front  of  his  lot  in  passing  to  or  from  his  lot,  and  to  and  from 
the  imjDrovements  on  the  same,  including  the  house,  cellar,  etc.  Smith 
V.  City  of  Leavemoorth,  15  Kans.  81.  But  the  right  of  the  public  in  a 
highway,  even  so  ancient  that  its  origin  is  unknown,  is  ordinarily  lim- 
ited to  an  easement  for  the  purposes  of  travel.  Boston  v.  Richardson, 
13  Allen,  146. 

A  highway  is  a  pubhc  way  for  the  use  of  the  public  in  general,  for 
passage  and  traffic,  without  distinction.  Persons  making  use  of  horses 
as  the  means  of  travel  or  traffic  by  the  highways  have  no  rights  therein 
superior  to  those  who  make  use  of  them  in  other  permissible  modes ; 
improved  methods  of  locomotion  are  admissible,  and  cannot  be  excluded 
from  existing  public  roads,  if  not  inconsistent  with  the  present  meth- 
ods. Macomher  v.  Nichols,  34  Mich.  212 ;  22  Am.  Eep.  522.  So,  if 
one  in  making  use  of  horses  as  the  means  of  locomotion  on  the  high- 
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ways  is  injured  by  the  act  or  omission  of  another  using  a  steam  loco- 
motive, the  question  is  not  one  of  superior  privilege,  but  whether,  under 
all  the  circumstances,  there  is  negligence  imputable  to  some  one,  and, 
if  so,  who  should  be  accountal^le  for  it.  Id.  Where  two  parties,  each 
without  any  better  right  than  the  other,  strive  to  occupy  the  same  place 
in  the  public  highway,  he  is  in  the  wrong  who  first  uses  force.  Good- 
loin  V.  Avery,  26  Conn.  585. 

§  3.  Duties  and  liabilities  in  using.  When  a  driver  attempts  to 
pass  another  on  a  public  road,  he  does  so  at  his  peril.  At  least,  he 
must  be  responsible  for  all  damages  which  he  causes  to  the  one  whom 
he  attempts  to  pass,  and  whose  right  to  the  proper  use  of  the  road  is 
as  great  as  his,  unless  the  latter  is  guilty  of  such  recklessness  or  even 
gross  carelessness  as  would  bring  disaster  upon  himself.  Avegno  v. 
Hart,  25  La.  Ann.  235 ;  13  Am.  Rep.  33.  So,  if  a  party  be  found 
with  his  vehicle  upon  the  half  of  the  road  to  which  he  has  not  the 
right,  another,  in  passing,  or  attempting  to  pass,  cannot  carelessly  or 
imprudently  rush  upon  limi,  or  his  vehicle,  and  if  he  has  sustained 
damage  in  the  rash  act  he  cannot  maintain  an  action  for  the  injury. 
If  an  attempt  to  pass  in  such  case  would  be  reasonably  safe  and  pru- 
dent, it  may  probably  be  made,  and  if  damage  ensue,  an  action  will  lie 
for  redress.  But  if  such  attempt  would  not  be  reasonably  safe  and 
prudent,  it  is  the  duty  of  the  traveler  to  delay,  and  seek  redress  by 
action  for  any  injury  sustained  by  the  detention.  Brooks  v.  Hart,  14 
K.  H.  307. 

A  person  driving  a  vehicle  across  a  street  is  bound  to  see  that  he 
does  not  interfere  with  others  in  the  proper  exercise  of  their  right  of 
passing.     Fales  v.  Dearhorn,  1  Pick.  345. 

A  builder  depositing  earth  or  material  in  a  street  or  highway  oppo- 
site his  lot  is  only  bound  to  use  ordinary  care  and  diligence  for  its 
removal  within  a  reasonable  time,  not  to  remove  it  as  soon  or  as  fast 
as  may  be  absolutely  possible.  Hundhausen  v.  Bond,  36  Wis.  29. 
If  such  earth  be  dangerously  extended  or  insufficiently  guarded,  or 
allowed  to  remain  an  unreasonable  time,  the  obstruction  becomes  as 
much  a  nuisance  as  if  placed  there  without  color  of  right.  Hund- 
hausen V.  Bond,  36  Wis.  29. 

§  4.  Law  of  the  road.  It  is  the  right  of  every  person  to  travel  on 
any  part  of  the  highway  that  may  suit  his  taste  or  convenience,  not  oc- 
cupied by  another,  provided  no  one  meets  him  with  a  vehicle  having 
occasion  or  a  desire  to  pass  him.  Brooks  v.  Hart,  14  N.  H.  307 ; 
Smith  v.  Gardner,  11  Gray,  418 ;  Grier  v.  Sarrypson,  27  Penn.  St. 
183 ;  Pluckwell  v.  'Wilson,  5  Car.  &  Payne,  375.  But  where  two  per- 
sons are  traveling  with  carriages,  etc.,  and  are  about  to  meet  on  the 
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road  and  pass  each  other,  each  is  bound  to  pass  to  the  riglit  of  the  cen- 
ter of  the  traveled  road,  and  in  so  doing  to  use  ordinary  care  and  cau- 
tion, and  if  one  of  them  by  omitting  this  care  be  injured  in  his  person 
or  property,  he  is  without  legal  remedy  {Lane  v.  CromUe,  12  Pick. 
176  ;  Parker  v.  Adams,  12  Mete.  415) ;  and  if  he  injure  the  other  with- 
out the  fault  of  that  other,  he  will  be  liable  to  him  for  damages.     Pal- 
mer V.   Barker,  11  Me.  338;    Simmonson  v.  Stellenmerf,    1  Edm. 
(N.  Y.)  Sel.   Cas.  194.      In  an   action  for  an   injury  on  a  highway 
alleged  to  have  been  caused  by  the  defendant's  negligence,  the  burden 
is  on  the  plaintiff,  not  only  to  show  neghgence  and  misconduct  on  the 
part  of  the  defendant,  but  ordinary  care  and  diligence  on  his  own 
part.  Lane  v.  Cromhie,  12  Pick.  176  ;  Parker  v.  Adams,  12  Mete.  415 ; 
Daniels  v.  Clegg,  28  Mich.   32.     Every  traveler  on  a  highway  has  a 
right  to  presume  that  one  whom  he  sees  approaching  will  comply  with 
the  law  of  the  road  directing  the  manner  of  passing,  and  will  not  be  pre- 
cluded from  recovering  damages  for  a  collision  resulting  from  the  other's 
want  of  care  and  skill,  merely  because,  when  first  observing  him  ap- 
proaching the  injured  party  had  ample  space  to  pass  in  safety.    Wood 
V.  Liiscomh,  23  Wis.  287.     But  where  a  person  on  foot,  on  horse-back, 
or  in  a  light  vehicle,  can  pass  with  safety  to  the  left  of  a  heavily  loaded 
team,  it  is  his  duty  to  give  way  and  leave  the  choice  to  the  more  un- 
wieldy vehicle.     Grier  v.  Sampson,  27  Penn.  St.  183.     See  Wrinn  v. 
Jones,  111  Mass.  360 ;  Washburn  v.   Traci/,  2  D.  Chip.  (Yt.)  128. 
And  this  rule  applies  where  a  person  on  horse-back  meets  a  buggy  car- 
lying  three  persons  and  drawn  by  a  single  horse.  Beach  v.  Parmeter, 
23  Penn.  St.  196. 

A  mail  stage-coach  is  protected  by  act  of  congress  from  obstruction, 
but  is  subject  in  all  .other  respects  to  the  law  of  the  road.  Bolton  v. 
Colder,  1  Watts,  360.  But  vehicles,  not  moving  or  passing,  are  not  re- 
quired to  occupy  any  particular  part  of  a  turnpike  road.  Johnson  v. 
Small,  5  B.  Monr.  25.  And  the  law  of  the  road,  as  it  is  commonly 
termed,  does  not  apply  to  buildings  that  are  being  moved  through  a 
public  highway.  Grams  v.  Shattuck,  35  N.  H.  257.  The  "  center  of 
the  road,"  under  the  New  York  acts,  requiring  all  persons  meeting  each 
other  on  any  turnpike  road  or  public  highway  to  drive  "  to  the  right 
of  the  center  of  the  road  "  means  the  right  of  the  center  of  the  worked 
part  of  the  road,  although  the  whole  of  the  smooth  and  most  traveled 
part  may  be  upon  one  side  of  that  center.  Earing  v.  Lansingh,  7 
Wend.  185. 

Where  two  alternatives  are  presented  to  a  traveler  upon  the  high- 
way as  modes  of  escape  from  a  collision  with  an  approaching  traveler, 
either  of  which  might  be  fairly  chosen  by  an  intelligent  and  prudent 
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person,  the  law  will  not  hold  him  guilty  of  negligence  for  taking  either. 
Larahee  v.  Sewall,  Q'd  Me.  376. 

In  England,  the  customary  rules  of  driving  are  :  1st,  that  in  meet- 
ing, each  party  shall  bear  or  keep  to  the  left,  which  is  the  reverse  of 
the  rule  in  this  country ;  2d,  that  in  passing  the  foremost  person  bear- 
ing to  the  left,  the  other  shall  pass  on  the  off  side  ;  3d,  that  in  crossing, 
the  driver  coming  transverse  shall  bear  to  the  left  hand  so  as  to  pass 
behind  the  other  carriage.  These  rules  seem  equally  applicable  to 
cases  of  persons  on  horseback  as  well  as  to  persons  driving  carriages. 
Angell  on  Highways,  411 ;  2  Steph.  E".  P.  984  ;  Petersdorf 's  Abr.  55  n.; 
Wayde  v.  Carr,  2  Dow.  &  Ry.  255 ;  Turley  v.  Thomas,  8  Car.  & 
Payne,  103. 

§  5.  Rights  of  foot  passengers.  Foot  passengers  and  those  driv- 
ing in  carriages  have  equal  rights  in  the  streets  of  a  city  and  in  other 
highways,  and  both  are  required  to  exercise  that  degree  of  care  and 
prudence  which  the  circumstances  of  the  case  demand.  Brooks  v. 
Schwerin,  54  N.  Y.  (9  Sick.)  343 ;  Coombs  v.  Purrington,  42  Me. 
332.  See  Boss  v.  Litton,  5  C.  &  P.  40T ;  Lea7rie  v.  Bray,  3  East, 
593  ;  Cotto7i  v.  Wood,  8  Scott  (C.  B.,  IS".  S.),  568.  But  it  is  the  duty 
of  drivers  of  horses  to  turn  aside  or  stop  their  teams  if  necessary  what- 
ever cost  of  property  it  may  occasion,  to  avoid  doing  an  injury  to 
people  who  may  be  crossing  or  standing  in  their  path.  Barker  v. 
Savage,  1  Sweeny  (N.  Y.),  288. 

A  foot  traveler,  who  attempts  to  cross  a  public  thoroughfare  ahead 
of  approaching  vehicles  under  circumstances  requiring  a  close  estimate 
of  his  chance  of  crossing  safely,  cannot  recover  for  injuries  sustained 
in  consequence  of  negligence  on  the  part  of  the  driver  of  a  vehicle, 
concurring  with  his  own  mistaken  estimate.  Belton  v.  Baxter,  14 
Abb.  (N.  S.,  K  Y.)  404. 

§  6.  Rate  of  speed.  Driving  at  an  immoderate  rate  of  speed  is,  in 
itself,  a  culpable  negligence  for  which,  if  an  injury  results  without  fault 
of  the  person  injured,  the  author  is  liable.  "What  is  immoderate  speed 
is  a  question  for  the  jury  and  depends  upon  the  circumstances  and 
place.  See  Stokes  v.  Saltonstall,  13  Peters,  181.  In  the  absence  of  a 
statute  regulating  the  manner  in  which  persons  should  drive  when  they 
meet  at  the  junction  of  two  streets,  the  rule  of  the  common  law  applies 
and  each  person  is  to  use  due  and  reasonable  care  adapted  to  the  cir- 
cimistances  and  place  to  prevent  accident.  Garrigan  v.  Berry,  12 
Allen,  84. 

§  7.  Stopping  by  the  way-side.  It  is  the  right  of  travelers  to  stop 
temporarily  by  the  road-side  for  their  own  personal  convenience,  or  for 
the  purpose  of  lading  and  unlading  their  carriages,  but  this  right  must 
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be  strictly  subordinated  to  the  primary  use  of  highways  as  thoroughfares 
for  travel.  See  Rex  v.  Russell^  6  East,  427  ;  Rex  v.  Cross,  3  Campb. 
225 ;  Pari  v.  O'Brien,  23  Conn.  339 ;  McCahill  v.  Kip,  2  E.  D. 
Smith,  413. 

A  person  journeying  on  a  highway  does  not  necessarily  forfeit  his 
rights  as  a  traveler  by  temporarily  leaving  his  horse  and  wagon  in 
charge  of  a  boy  of  tweh^e.  Britton  v.  Cummington,  107  Mass.  347. 
And  see   Goodman  v.  Taylor,  5  Car.  &  Payne,  410. 

§  8.  Roadworthiness.  Formerly  the  rule  was  that  the  plaintiff,  as 
against  the  town  in  a  suit  for  injuries  caused  by  a  defective  road,  guar- 
antees against  all  defects  latent  or  patent  in  his  wagon,  harness  and 
horse.  Ang.  on  Highways,  427.  But  now  in  most  of  the  States  the 
traveler  is  not  bound  to  see  to  it  that  his  carriage  and  harness  are  always 
perfect,  and  his  team  of  the  most  manageable  character  and  in  the 
most  perfect  training,  before  he  ventures  upon  the  highway.  Hunt  v. 
Tovm  of  Poional,  9  Yt.  411 ;  Ward  v.  Town  of  North  Haven,  43 
Conn.  148  ;  WinsMjp  v.  Enfield,  42  JSI.  H.  197 ;  Lower  Macungie 
ToimisMp  V.  MerJchoffer,  71  Penn.  St.  276 ;  Manderschid  v.  City  of 
Did)uque,  25  Iowa,  108  ;  Ring  v.  City  of  Cohoes,  13  Hun  (N.  Y.),  76. 

§  9.  Collisions.  If  a  collision  on  a  highway  occur,  and  an  injury 
ensues,  and  if  there  has  been  mutual  negligence,  the  party  injured  will 
not  be  entitled  to  recover  except  where  he  could  not,  by  the  exercise 
of  ordinary  care,  have  avoided  the  injury,  or  where  the  injury  is  the 
result  of  an  intentional  wrong  on  the  part  of  the  defendant,  or  of  such 
gross  negligence  and  want  of  care  as  in  law  is  equally  culpable.  And 
whether,  by  the  operation  of  this  rule,  the  injured  party  shall  be  barred 
of  his  action,  is  a  question  of  fact  to  be  determined  in  each  particular 
ease  by  the  jury  under  the  direction  of  the  court.  Ang.  on  Highways, 
441 ;  Kennard  v.  Bnrton,  25  Me.  39.  The  mere  fact  of  a  man's  driv- 
ing on  the  wrong  side  of  the  road  is  no  evidence  of  negligence,  in  an 
action  brought  against  him  for  running  over  a  person  who  was  cross- 
ing the  road  on  foot.     Lloyd  v.  Ogleby,  5  C.  B.  (K.  S.)  667. 

§  10.  Contributory  negligence.  In  the  use  of  a  public  highway,  a 
party  has  a  right  to  expect  from  others  ordinary  prudence  and  to  rely 
upon  that  in  determining  his  own  means  of  using  the  road  ;  he  has  a 
right  to  travel  upon  any  portion  of  it,  except  when  about  to  meet  and 
pass  another  vehicle,  when  he  must  seasonably  turn  to  the  right  of  the 
middle  of  the  traveled  part  of  the  road.  If  an  injury  occurs,  result- 
ing from  anothei*'s  negligence  in  driving,  he  cannot  recover  where  he 
is  guilty  of  contributory  negligence ;  the  burden  of  proof  is  upon  him 
to  show,  not  only  negligence  and  misconduct  on  the  part  of  the  other, 
but  also  ordinary  care  and  diligence  on  his  own  part.  Daniels  v.  Cleggy 
Vol.  YI  — 44 
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28  Mich.  32 ;  Brooks  v.  Eart,  14  N.  H.  307.  The  law  imposes  the 
duty  uiDon  every  one,  when  upon  a  public  highway,  to  use  reasonable 
care  and  diligence  to  avoid  threatened  danger,  and  to  protect  himself 
and  property  therefrom,  and  for  this  purpose  he  is  bound  to  use  all  his 
senses,  and  one  who  does  not  use  his  senses  is  guilty  of  contributory 
negligence  if  he  be  injured  by  the  negligence  of  another  thereon. 
Gray  v.  Second  Ave.  B.  B.  Co.,  2  J.  &  Sp.  (N.  Y.)  519.  So,  m  a  case 
where  the  plaintiff,  desiring  to  cross  an  avenue  in  the  city  of  N^ew  York, 
saw  a  car  approaching  rapidly  and  behind  it  a  car  traveling  still 
more  rapidly  and  hurried  on  making  his  calculation,  as  he  testified, 
to  pass  in  front  of  the  car  "  before  the  cart  could  get  up,"  and  he 
had  just  passed  ahead  of  the  horses  attached  to  the  car  when  he 
came  in  contact  with  the  cart  and  was  injured,  it  was  held,  in  an  action 
to  recover  damages  against  the  owners  of  the  cart,  that  the  plaintiff  was 
not  entitled  to  recover ;  that  it  was  negligence  jper  se  for  a  foot  pas- 
senger to  attempt  to  cross  a  p^ublic  thoroughfare  ahead  of  vehicles  of 
any  kind  under  such  circumstances,  upon  nice  "  calculations "  of  the 
chances  of  injury.     Belton  v.  Baxter,  54  IS^.  Y.  (9  Sick.)  245. 

If  a  party  be  found  with  his  vehicle  upon  that  half  of  a  road  to  which 
he  has  not  the  right,  another  in  passing,  or  attempting  to  pass,  cannot 
carelessly  or  imprudently  rush  upon  him  or  his  vehicle,  and  if  he  sus- 
tain damage  in  the  rash  act,  he  cannot  maintain  an  action  for  the  injmy. 
BrooTcs  V.  Hart,  14  IST.  H.  307.  Where  a  traveler  selects  one  of  two 
alternatives  of  escape  from  collision  with  an  approaching  traveler,  it  is 
not  a  question  of  law  unless  in  extreme  cases  and  where  the  facts  are  un- 
disputed which  alternative  he  should  select ;  but  it  is  a  question  for  the 
jury,  whether,  in  making  his  selection,  he  acts  with  ordinary  care. 
Larrabee  v.  Sewall,  QQ  Me.  376. 

In  an  action  against  a  town  by  a  traveler  for  an  injury  sustained 
while  violating  the  statute  requiring  him  to  turn  to  the  right  in  passing, 
etc.,  it  is  erroneous  to  instruct  the  jury  that  the  burden  is  on  the  plain- 
tiff to  show  that  there  existed  such  an  emergency  or  difficulty  in  the 
way  as  made  it  reasonably  impracticable  for  him  to  pass  to  the  left  of 
the  vehicle  ahead  of  him.     Smith  v.  Conway,  121  Mass.  216. 

Though  a  statute  requires  a  traveler  to  keep  to  the  right,  yet  it  does 
not  justify  him  in  stubbornly  keeping  on  that  side  and  thus  causing  a 
collision  which  a  slight  change  on  his  part  might  have  avoided. 
CMaley  v.  Dorn,  7  Wis.  236. 

§  11.  Going  oyer  adjoining  lands.  A  person  traveling  on  a  pub- 
lic highway  which  has  become  founderous  and  impassable  has  a  right 
to  remove  enough  of  the  fences  in  the  adjoining  close  to  enable  him  to 
pass  around  the  obstruction,  doing  no  unnecessary  injury ;  but  he  be- 
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comes  a  trespasser  if  he  tears  away  other  fences  and  tramples  down  the 
herbage  in  other  parts  of  the  close.  Williams  v.  Safford,  7  Barb.  309  ; 
1  Saund,  323,  note  3 ;  Bidlard  v.  Sarrison,  4  M.  &  S.  387 ;  2  Bl. 
Cora.  36 ;  3  Kent's  Com.  424. 

Highways  being  established  for  public  service  and  for  the  use 
and  benefit  of  the  whole  community,  a  due  regard  for  the  welfare 
of  all  requires  that  when  temporarily  obstructed,  the  right  of  travel 
should  not  be  interrupted.  And  this  right,  therefore,  rests  upon  the 
maxim  of  the  common  law,  that  where  pubHc  convenience  and  necessity 
comes  in  conflict  with  private  right,  the  latter  must  yield  to  the  former. 
Its  exercise  may  also  be  justified  upon  the  familiar  doctrine  that  inevit- 
able necessity  or  accident  may  be  shown  in  excuse  for  an  alleged  tres- 
pass. If  a  traveler  in  a  highway,  by  unexpected  and  unforeseen 
occurrences,  such  as  a  sudden  flood,  heavy  drifts  of  snow,  or  the  falling 
of  a  tree,  is  shut  out  from  the  traveled  paths  so  that  he  cannot  reach 
his  destination  without  passing  upon  adjacent  lands,  he  is  under  a 
necessity  so  to  do ;  that  is  to  say,  the  act  to  be  done  can  only  be 
accomplished  in  that  way.  Such  a  temporary  and  unavoidable  use  of 
private  property  must  be  regarded  as  one  of  those  incidental  burdens 
to  which  all  property  in  a  civilized  community  is  subject.  Campbell 
V.  Hace,  7  Cush.  408 ;  Ang.  on  Highways,  445. 

§  12.  Actions  for  injuries.  See  ante,  §§  3-10  inclusive.  In  trespass  for 
driving  the  defendant's  wagon  against  the  plaintiff's  carriage,  the  plain, 
tiff's  evidence  tended  to  show  that  it  was  through  the  defendant's  fault- 
and  the  defendant's  evidence  tended  to  show  that  the  collision  was  with 
out  his  fault,  but  by  reason  of  the  plaintiff's  horse  backing  the  carriage 
on  to  his  wagon  as  he  was  passing,  and  it  was  held  that  these  latter 
facts,  if  proved,  constituted  a  good  defense.  Howard  v.  Tyler,  46  Yt. 
683. 

In  an  action  for  injuries  caused  by  a  horse  taking  fright  on  the  high- 
way at  an  engine  being  propelled  by  steam,  it  is  error  to  permit  the 
right  of  recovery  to  turn  upon  the  question  whether  the  engine  was 
calculated  to  frighten  horses  of  ordinary  gentleness.  Macoinber  v. 
Mchols,  34  Mich.  212 ;  22  Am.  Eep.  522. 

§  13.  Damages.  See  Yol.  2,  tit.  Damages.  Exemplary  damages 
may  be  recovered  for  the  willful  act  of  the  defendant  in  so  managing 
his  horse  and  carriage  as  to  bring  them  into  collision  with,  and  cruelly 
wound  and  injure  the  plaintiff's  horse.  Lewis  v.  BulTdey,  4  Daly  (N. 
T.),  156. 
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Section  1.  In  general.  A  right  of  way  over  another's  ground  may 
arise  from  necessity,  by  grant,  or  by  prescription,  but  the  necessity  must 
be  an  actual  necessity,  not  a  mere  inconvenience.  The  right  from  ne- 
cessity or  by  grant  derives  no  strength  from  time  or  occupation.  Law- 
ton  V.  Hivers,  2  McCord,  445  ;  Sanxay  v.  Hunger,  42  Ind.  44 ;  Der- 
rickson  v.  Springer,  5  Harr.  (Del.)  21.  The  way  is  either  in  gross,  that 
is  attached  to  the  person  using  it,  or  appurtenant,  or  annexed  to  and 
passing  with  a  conveyance  of  the  estate.  But  it  is  never  presumed  to 
be  in  gross  when  it  can  be  construed  to  be  appurtenant  to  the  land. 
Ways  are  appurtenant  when  they  are  incident  to  an  estate  (one  terminus 
being  on  the  land  of  another),  inhere  in  the  land,  concern  the  premises  and 
are  essentially  necessary  to  their  enjoyment.  They  are  of  the  nature  of 
covenants  running  Avith  the  land,  must  respect  the  thing  granted,  and 
concern  the  land  or  estate  conveyed.  Sanxay  v.  Hunger,  42  Ind.  44  ; 
Washb.  on  Easem.  217.  A  way  in  gross  cannot  be  tm*ned  into  a  way 
appendant  and  vice  versa.  A  right  of  way  in  gross  is  a  right  personal 
to  the  grantee,  and  cannot  be  made  assignable  or  inheritable  by  any 
words  in  the  deed  by  which  it  was  granted.  Boatman  v.  Lasley,  23  Ohio 
St.  614.  It  is  so  exclusively  personal  that  the  owner  of  the  right  cannot 
take  another  person  into  partnership  with  him.  3  Kent's  Com.  420. 
Whether  the  grant  of  a  right  of  way  be  in  gross  or  appurtenant  to  some 
other  estate  must  be  determined  from  the  grant  itself,  and  not  by 
matters  aliunde.      Wagner  v.  Hanna,  38  Cal.  111. 

A  right  of  way  appurtenant  to  land  is  appurtenant  to  the  whole,  and 
to  every  part  of  it  ]  and,  if  such  land  be  divided,  and  conveyed  in  sepa- 
rate parcels,  a  right  of  way  thereby  passes  to  each  of  the  grantees. 
Underwood  v.  Carney,  1  Cush.  285 ;  Lansing  v.  Wiswall,  5  Denio, 
213 ;  Watson  v.  Bioren,  1  S.  &  E.  227.  So,  where  the  owner  of  a 
block  in  a  city  makes  partition  of  the  same  among  several  persons,  and 
in  each  deed  makes  an  alley  running  through  the  block  the  boundary 
of  the  lots,  each  proprietor  becomes  entitled  to  a  private  right  of  way 
in  the  alley,  and  to  an  action  for  its  disturbance.  Cct/rlin  v.  Paul,  11 
Mo.  32.  The  use  of  the  words  "  heirs  or  assigns "  is  not  essential  in 
order  to  make  a  right  of  way  reserved  in  a  contract  of  partition  appur- 
tenant to  the  land.     Ivarmidler  v.  Krotz,  IS  Iowa,  352. 

A  way  in  gross  may  be  granted  to  one  and  his  heirs,  or  it  may  accrue 
to  him  and  his  heirs  by  a  reservation  in  his  own  deed,  conveying  the 
laud  in  which  the  way  is  reserved.      Wliite  v.  Crawford^  10  Mass.  183. 
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And  if  by  reservation  describing  the  termini^  it  may  be  considered  as 
creating  a  right  of  way  appurtenant  to  the  farm,  which  will  pass  to  its 
occupants.  Id.  It  is  not  necessary  that  the  common  convenience  should 
be  promoted  in  order  to  authorize  the  establishment  of  private  ways. 
Pettengill  v.  Cottnty  Commissioners,  21  Me.  377. 

A  right  of  way  is  but  an  incorporeal  hereditament,  an  easement  which 
^er  se  does  not  divest  the  owner  of  the  fee  of  the  land ;  and,  for  every 
other  purpose,  except  the  use  of  servitude  as  a  way,  the  soil  belongs  to 
him,  and  he  is  entitled  to  the  same  remedies  for  an  injuiy  to  his  residu- 
ary interest  that  he  would  be  entitled  to  if  it  was  entire  and  absolute. 
Gid/ney  v.  Earl,  12  Wend.  98.  So,  a  grant  of  way  across  a  man's  land 
conveys  no  right  to  the  soil,  rocks,  or  other  things  within  the  bounds  of 
the  way.     Jamaica  Pond  v.  Chandler,  9  AUen,  159,  161:. 

A  right  of  way  over  the  land  of  an  individual  may  be  exercised  and 
acquired  by  the  inhabitants  of  a  town.  Nudd  v.  Hohhs,  17  N.  H.  524. 
The  laying  out  of  a  "private  way  for  the  use  of  one  or  more  of  the 
inhabitants "  of  a  town,  by  the  selectmen  or  county  commissioners,  is 
subject  to  be  used  by  the  public,  and  is  valid,  although  the  whole  dam- 
ages to  the  owner  of  the  land  over  which  the  way  is  laid  out  are  awarded 
to  be  paid  by  the  person  to  whose  house  it  leads.  Denham  v.  County 
of  Bristol,  108  Mass.  202.  A  neighborhood  road  is  not  a  private  road, 
and  the  question  whether  the  right  of  eminent  domain  may  be  exer- 
cised to  take  land  for  a  private  road  is  not  applicable  to  such  a  case^ 
Kissinger  v.  Haxiselman,  33  Ind.  80. 

The  right  of  way  through  an  alley  is  a  discontinuous  servitude,  and 
can  under  no  circmnstances  result  from  the  "  destination  du  pere  de 
familleP     Cleris  v.  Tiema/n,  15  La.  Ann.  316. 

In  Pennsylvania,  a  private  road  must  have  for  its  principal  terminus 
the  plantation  or  dwelling  of  the  petitioner.  KilTbucTc  Private  Poad, 
77  Penn.  St.  39. 

An  easement  of  way,  which  has  been  extinguished  by  the  union  of 
title  and  possession  of  the  dominant  and  servient  estate  in  one  owner 
may  be  revived  and  pass  with  the  dominant  estate.  The  elements  of 
the  rule  which  work  such  revivor  of  way  are  that  the  way  must  be 
apparent  and  necessary,  though  not  strictly  so,  to  the  enjoyment  of  the 
estate  granted,  and  the  use  continuous.  Broion  v.  Berry,  6  Coldw. 
(Tenn.)  98. 

§  2.  Created  by  grant.  In  general  a  grant  of  a  right  of  way  would 
be  made  by  deed.  But  there  is  a  difference  in  this  respect  between 
grants  of  land  to  which  a  way  is  appendant,  and  a  grant  of  way  in  gross. 
In  the  first  case,  although  there  were  a  parol  lease  for  less  than  three 
years,  the  way  would  pass,  according  to  the  rule  that  whatever  is  inci- 
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dent  to  land  passes  bj  the  description  of  the  land,  but  in  the  second 
case  it  goes  with  the  person,  and  must  take  effect  by  deed.  Woolrych 
on  Wajs,  p.  15 ;  2  Rol.  Abr.  60 ;  Beaudely  v.  Brooks^  Cro.  Jac.  189. 
A  right  of  way  appendant  to  land  conveyed  will  pass  by  the  deed  of 
conveyance,  and  not  by  a  separate  quit-claim  deed.  Moore  v.  Crose^ 
43  Ind.  30. 

It  is  a  principle  of  law  that  nothing  passes  as  incident  to  the  grant 
of  an  easement,  but  what  is  requisite  to  the  fair  enjoyment  of  the  priv- 
ilege. Lyman  v.  Arnold,  5  Mas.  (C.  C.)  195.  A  right  of  way  for  one 
purjDOse  does  not  necessarily  include  a  right  of  way  for  another  pur- 
pose. The  extent  of  the  right  must  depend  upon  the  circumstances. 
Ballard  v.  Dyson,  1  Taunt.  279.  But  the  grantor  is  bound  to  afford 
reasonable  facilities  for  the  enjoyment  of  the  way  by  the  grantee. 
Bakeman  v.  Talbot,  31  :N".  Y.  (4  Tiff.)  366. 

A  grant  of  an  estate  with  "  ways  heretofore  used  "  or  "  ways  in  use," 
or  the  like,  passes  all  existing  ways  in  actual  use  at  the  time,  whether 
the  same  are  used  by  the  grantor  over  other  parts  of  his  own  estate, 
and  so  are  not  properly  appurtenant  to  such  granted  parcel,  or  are  ap- 
purtenant to  the  same,  by  having  been  in  use  over  the  land  of  another. 
Washb.  on  Easements,  225.  And  evidence  aliunde,  by  parol  or  other- 
wise, may  be  given  to  prove  that  a  particular  way  was  then  in  use  by 
the  grantor,  and  then  it  is  held  to  pass  as  parcel  of  the  estate  conveyed. 
White  V.  Crawford,  10  Mass.  183 ;  Salisbury  v.  Andrews,  19  Pick. 
250 ;  Atkins  v.  Boardman,  2  Mete.  457.  But  a  mere  reference  in  a 
deed  to  an  intended  way  without  an  express  grant  will  not  pass  such 
way.  But,  if  owners  of  lands  survey  and  map  them  into  lots,  with  a 
road  marked  out  as  separating  them,  describing  the  lots  by  their  num- 
bers and  reference  to  the  map,  a  right  of  way  passes  as  appurtenant  to 
the  land.  Smiles  v.  Hastings,  24  Barb.  44 ;  S.  0.  affirmed,  22  N".  Y. 
(8  Smith)  217 ;  Bissell  v.  N.  Y.  G.  R.  R.  Co.,  23  K.  Y.  (9  Smith)  61. 

Land  may  pass  in  a  deed  as  appurtenant  to  land  if  such  apj^ears  to 
have  been  the  intention  of  the  parties.  Case  of  a  Private  Road,  1 
Ashm.  (Pa.)  417.  And  where  land  is  granted,  with  a  right  of  way,  the 
right  is  appurtenant  to  any  part  of  the  land,  and  the  grantee  of  any 
part  of  the  land  is  entitled  to  it,  but  the  extension  of  a  right  of  way 
to  objects  not  originally  contemplated  by  the  parties  is  looked  upon 
unfavorably  by  the  law.  Id.  If  a  right  of  way  appurtenant  to  land 
is  plainly  conveyed  by  deed,  it  cannot  be  shown  by  parol  that  it  was 
not  the  intention  of  the  parties  to  convey  it.  ShepJierd  V.  Watson,  1 
Watts,  35. 

A  right  of  way  devised  in  express  terms  is  appurtenant  to  the  dom- 
inant estate,  and  passes  by  a  conveyance  of  such  estate  without  express 
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mention  of  the  appurtenances.  It  is  a  charge  upon  the  servient  prem- 
ises, and  continues  such  when  they  are  in  the  hands  of  any  subsequent 
purchaser,  and  it  is  not  impaired  by  the  fact  that  the  owner  of  the  dom- 
inant estate  has  a  mere  permission,  revocable  at  any  time,  to  pass  over 
the  lauds  of  a  third  party  in  order  to  reach  the  dominant  estate.  Lide 
V.  Hadley,  36  Ala.  627. 

A  conveyance,  by  deed  of  warranty  in  the  usual  form,  of  land 
bounded  on  a  passageway  wliich  has  never  been  used  as  a  public  or 
private  way,  conveys  no  right  of  way  therein,  unless  the  grantor  has 
the  fee  or  a  right  of  way  in  it.  Brainard  v.  Boston,  etc.,  R.  R.  Co.^ 
12  Gray,  407.  See  Parsons  v.  Johnson,  68  N.  Y.  (23  Sick.)  62 ;  23 
Am.  Kep.  149. 

Where  a  farm  is  conveyed  "  with  the  free  and  uninterrupted  use,  Ub- 
erty  and  privilege  of  passing  and  repassing  in  the  usual  passageway ; " 
and  it  was  shown  that  a  gate  had  been  maintained  forty  years  before  the 
grant,  across  the  passageway,  and  that  it  was  necessary  to  keep  the 
cattle  from  escaping  upon  the  highway,  and  that  it  still  existed  at  the 
time  of  the  grant,  it  was  held  that  the  grant  gave  a  right  of  way  sub- 
ject to  the  gate.     Garland  v.  Furher,  47  N.  H.  301. 

Where  one  having  a  colliery  lying  between  two  public  roads  set  out 
a  way  from  one  to  the  other,  passing  by  the  colliery,  it  was  held  that  a 
grant  of  land  bounded  on  said  way,  with  the  right  to  use  the  "  way  lead- 
ing to  said  colliery  "  gave  a  right  to  use  the  way  on  either  side  of  the 
colliery,  including  a  part  thereof  which  at  the  time  of  the  grant  was 
only  staked  out.      Wood  v.  Stourbridge  E.  Co.,  16  C.  B.  (IS".  S.)  222. 

A  grant  of  "liberty  to  pass  and  repass  over  my  land  where  it  is 
necessary,"  confers  a  right  of  way  to  and  from  those  lands  only  which 
the  grantee  owns  at  the  date  of  the  deed,  and  the  burden  of  proof  is 
on  him  and  those  claiming  under  him,  if  sued  as  a  trespasser,  to  show 
what  those  lands  were.     Smith  v.  Porter,  10  Gray,  QQ. 

On  a  severance  of  two  tenements,  no  right  to  use  ways,  which  during 
the  unity  of  possession  have  been  used  and  enjoyed  in  fact,  passes  to 
the  owner  of  the  dissevered  tenement,  unless  there  be  something  in  the 
conveyance  to  show  an  intention  to  create  the  right  to  use  these  ways 
de  novo.  The  same  rule  in  this  respect  applies  to  a  will  as  to  a  deed. 
Pearson  v.  Spencer,  1  B.  &  S.  571. 

A  perpetual  way  over  one  farm  as  appurtenant  to  another  cannot  be 
granted  by  parol,  and  a  license  by  parol  to  use  such  way  is  revocable, 
notwithstanding  it  has  been  executed  by  the  licensee's  expenditm'e  of 
money  and  labor  in  building  it,  and  without  payment  or  tender  to  the 
licensee  of  the  amount  so  expended  by  him.  Foster  v.  Browning^  4 
K.  I.  47. 
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§  3.  Created  hj  reservation.  Though  it  is  a  general  principle  that 
if  a  man  having  two  parcels  of  land  to  one  of  which  he  has  no  access 
except  over  the  other,  and  he  conveys  the  accessible  parcel,  reserving 
the  inaccessible  one,  a  right  of  way  to  the  latter  over  the  former  is 
reserved  to  the  grantor ;  yet  it  does  not  follow  that,  if  he  afterward 
convey  the  inaccessible  parcel  to  a  third  person,  such  person  has  by  force 
of  the  conveyance  the  same  right  of  way ;  it  will  not  pass  as  an 
appurtenance  of  the  land.  Pierce  v.  Sellech,  18  Conn.  321 ;  Smith  y. 
Eigbee,  12  Yt.  113 ;  Garrison  v.  Rudd,  19  HI.  558.  The  right  of 
way  reserved  by  the  grantor  is  an  easement  in  gross,  which  is  a  mere 
personal  right.  Id.  But  it  has  been  held  that  where  a  contract  of 
partition  stipulated  that  one  of  the  partitioners  should  have  the  privi- 
lege of  a  road  through  the  land  of  the  other  so  as  to  enable  him  to  take 
the  nearest  and  best  road  to  D. ,  this  was  an  easement  annexed  to  the 
land  and  not  a  mere  personal  privilege,  notwithstanding  the  use  of  the 
words  " privilege "  and  "him."     Km^muller  v.  Krotz,   18  Iowa,  352. 

Where  the  owner  of  a  farm  and  dwelling-house  leased  the  same, 
reserving  one  chamber  in  the  house,  it  was  held  that  his  right  to  occupy 
this  chamber  gave  him  no  other  right  to  occupy  the  yard  than  that  of  a 
necessary  passage-v/ay  to  and  from  said  room,  and  that  he  was  not 
justified  in  passing  through  with  a  horse  and  wagon,  and  remo^'ing 
for  that  purpose  a  clothes  line  placed  in  the  yard  by  the  tenant.  Fort 
V.  Brown,  46  Barb.  366. 

When  the  mode  of  access  to  a  well,  "  a  free  passage  to  and  from," 
which  was  reserved  in  a  deed,  has  been  fixed  by  the  assent  of  the  parties 
to  the  deed,  or  by  several  years'  exclusive  use  of  a  particular  way  which 
presumes  such  assent,  a  change  of  way  can  only  be  effected  by  agree- 
ment of  the  owners  of  both  the  dominant  and  the  servient  estate,  even 
though  the  reservation  of  a  way  in  the  deed  is  in  general  terms.  Gar- 
raty  v.  Duffy,  T  K.  I.  4Y6. 

Parol  evidence  is  not  admissible  to  prove  the  reservation  of  a  right 
of  way  that  is  not  reserved  by  deed.    Collam  v.  Hocker,  1  Bawle,  108. 

§  4.  By  adverse  possession  or  prescription.  A  right  of  way  is 
acquired  by  adverse  enjoyment  for  a  period  of  time  equal  to  the  length 
of  time  necessary  to  have  a  right  of  entry  on  real  estate,  although  dur- 
ing such  period  the  servient  estate  descended  to  an  infant.  Tracy  v. 
Atherton,  36  Yt.  503.  And  the  practical  adoption  and  use  for  a  long 
time  of  a  particular  route  under  a  right  of  way  granted  by  deed  with- 
out fixed  and  defined  limits,  if  acquiesced  in  by  the  grantor,  operate 
to  determine  the  location  of  the  way,  as  effectually  as  if  the  same  had 
been  described  in  the  deed.  Bannon  v.  Angier,  2  Allen,  128.  An 
easement  once  acquired  by  adverse  enjoyment  wiU  not  be  divested  by 


WAYS  AND  HIGHWAYS.  353 

asking  and  obtaining  a  license  to  enjoy  it.  Tracy  v.  Atherton,  36  Vt. 
503.  Open  and  adverse  use  for  twenty  years,  although  beginning  in  a 
trespass,  will  establish  a  right  of  way.  Sibley  y.  Ellis,  11  Gray,  417 ; 
BlaTce  v.  Everett,  1  Allen,  248.  In  some  States  the  time  is  twenty- 
one  years,  expressed,  as  we  have  said,  to  be  in  analogy  to  the  statute  of 
limitations.     Kr{er''s  Private  Hood,  73  Penn.  St.  109. 

But  one  who  claims  to  have  acquired  a  right  of  way  by  prescription 
must  show  affirmatively  an  uninterrupted  user  for  the  requisite  length 
of  time ;  or  if  the  user  upon  which  he  relies  has  been  interrupted,  he 
must  show  that  such  inteiTuptions  were  consistent  with  the  title  claimed 
by  him  {Plimj^toii  v.  Converse,  42  Yt.  712 ;  Puryear  v.  Clements, 
53  Ga.  233) ;  and  when  a  right  of  way  is  proved  to  exist  by  adverse 
enjoyment  only,  the  ordinary  use  which  establishes  the  right  hmits  and 
controls  it.  Richardson  v.  Pond,  15  Gray,  387.  A  right  of  way,  as 
appurtenant  to  land,  may  be  acquired  by  the  adverse  use,  for  twenty 
years  together,  of  several  persons  in  succession  who  claim  under 
the  same  title  ;  and  a  grant  of  the  land  "  with  the  privileges  thereunto 
belonging,"  to  have  and  to  hold  the  same,  "  with  all  the  privileges  and 
appurtenances,"  by  an  owner  who  has  commenced  such  use,  constitutes 
a  sufficient  privity  of  estate  to  enable  the  purchaser  to  avail  himself  of 
his  grantor's  use.     Leonard  v.  Leonard,  7  Allen,  277. 

A  right  of  way  by  prescription  over  lands,  formerly  part  of  a  public 
highway  which  has  been  discontinued,  cannot  be  based  upon  their  use 
prior  to  the  discontinuance,  as  in  order  to  give  such  right  the  user  must 
be  while  all  persons  concerned  in  the  estate  are  free  from  disability  to 
resist  it.  WJieeler  v.  ClarTi^,  58  N.  Y.  (13  Sick.)  267.  A  right  of  way 
by  prescription  over  a  passage-way,  which  has  been  laid  out  for  other 
purposes,  cannot  be  established  by  proof  of  a  use  which  was  consistent 
with  the  rights  of  the  owner  of  the  soil,  and  of  those  who  were  en- 
titled to  use  the  way.  Harper  v.  Parish  of  Advent,  7  Allen, 
478.  So  the  use  of  a  way  for  more  than  twenty  years  over  an  academy 
common,  with  occasional  repairs  of  the  way,  does  not,  as  matter  of 
law,  establish  a  right  by  prescription.  Burnharn  v.  McQuesten,  48  ]^. 
H.  446.  And  where,  after  such  twenty  years'  user,  the  owner  built  a 
fence  across  the  way,  inserting  a  gate  for  the  sole  convenience  of  the 
scholars,  and  informed  the  person  so  using  the  way  that  the  act  was 
expressly  to  prevent  such  use  by  him,  and  no  right  of  way  was  asserted 
in  reply,  it  was  held  that  the  facts  warranted  a  finding  that  such  user 
had  been  permissive  and  not  adverse.  Id. 

Where  a  private  way  is  established  at  the  instance  and  expense  of 
a  person,  he  is  not  bound  to  keep  it  in  repair  through  his  own  land  for 
Vol.  YI.— 45 
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the  benefit  of  those  who  may  have  acquired  a  prescriptive  right  to  use 
it.     Puryear  v.  Clements^  53  Ga.  233. 

The  claimant  of  a  right  of  pri^^ate  way  in  an  alley  can  derive  no  aid 
from  the  use  of  the  alley  as  a  private  way,  with  the  acquiescence  of  the 
defendant,  by  owners  or  occupiers  of  other  lots  thereon.  Dodge  v. 
Stacy,  39  Yt.  558. 

§  5.  Presumption  of  grant  or  dedication.  A  grant  of  a  right  of 
way  may  be  j)resumed  from  an  uninterrupted  adverse  possession  for 
more  than  twenty  years  unexplained.  Hill  v.  Crosby,  2  Pick.  466  ; 
WorralN.  Bhoads,  2  Whart.  427;  State  v.  Gregg,  2  Hill  (S,  C),  387 ; 
CutMert  V.  Laioton,  3  McCord,  194.  This  right  of  way  is  the  right  to 
use  the  surface  of  the  soil  for  the  purpose  of  passing  and  repassing,  and 
the  incidental  right  of  properly  fitting  the  surface  for  that  use,  as  by 
leveling,  graveling,  ploughing,  or  paving ;  but  the  owner  of  the  soil 
has  all  the  rights  and  benefits  of  ownership,  consistent  with  such  ease- 
ment. Perley  v.  Chandler,  6  Mass.  454  ;  Atkins  v.  Boardman,  2  Mete. 
457.  To  create  the  presumption  of  a  grant  of  the  right  of  way,  the 
circumstances  attending  its  use  must  be  such  as  to  make  it  appear  that 
it  was  established  for  the  benefit  of  the  claimant,  or  that  its  use  wasac- 
companied  by  a  claim  of  right,  or  by  such  acts  as  manifested  an  inten- 
tion to  enjoy  it  without  regard  to  the  wishes  of  the  owner  of  the  land. 
Hall  V.  MoLeod,  2  Mete.  (Ky.)  98.  "Whether  a  right  of  way  has  been 
acquired  or  not,  by  a  long  uninterrupted  user,  is  a  question  for  the  jury ; 
and  where  such  user  is  proved,  they  will  be  justified  in  presuming  it 
adverse,  unless  it  be  rebutted  by  proof  of  license  or  agreement.  Steffy 
V.  Carjjenter,  37  Penn.  St.  41.  And  the  facts  that  the  defendants 
owned  a  right  of  way  over  the  plaintiff's  land ;  that  the  plaintiff 
obstructed  and  shut  up  the  way  against  their  will ;  that  he  afterward 
notified  them  that  they  might  pass  over  his  land  by  a  different  way ; 
and  that  they  thereupon  adopted  and  used  the  new  way  instead  of  the 
old  one  for  several  years,  the  old  one  remaining  obstructed  ;  are  ample  to 
warrant  a  finding  that  there  was  a  dedication  of  the  new  way,  in  consid- 
eration of  the  surrender  of  the  old  one.  Smith  v.  Barnes,  101  Mass. 
275 ;  Hamilton  v.  White,  5  E".  Y.  (1  Seld.)  9.  But  if  the  purchaser  of 
land  over  which  there  is  a  right  of  way  by  prescription  interrupts  the 
way,  and  his  grantor  thereupon  changes  its  course,  with  the  intention 
of  making  it  pass  over  his  own  adjoining  land,  but  in  fact  makes  it  by 
mistake  to  pass  over  the  granted  premises,  the  right  of  way  over  the 
new  route  will  continue,  if  accepted  by  those  having  the  right  of  way, 
and  assented  to  by  the  purchaser  of  the  land,  but  not  otherwise  ;  and  if 
the  purchaser  is  under  the  same  mistake  as  to  the  boundaries  of  his 
land,  and  supposes  that  the  new  route  does  not  pass  over  the  same,  his 
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silence  will  not  justify  the  inference  tiiat  he  intends  to  permit  the  new 
route  to  pass  over  his  land.  Gage  v.  Pitts,  8  Allen,  527.  Exclusive 
and  III) interrupted  user  of  a  way  by  the  inliabitants  of  a  town  for  more 
than  twenty  years  will  warrant  the  presumption  of  a  grant.  It  will  be 
technically  a  private  way,  and  any  other  person  than  an  inhabitant 
passing  on  it  will  be  a  trespasser.  If  it  is  obstructed  no  indictment 
will  lie  for  the  obstruction ;  nor  will  the  town  be  liable  to  pim.ishment 
for  neglecting  to  repair  it.     Commonwealth  v.  Zow,  3  Pick.  408. 

A  presumption  of  a  grant  of  a  private  way  cannot  be  established  by 
proof  of  a  user  by  the  claimant  in  common  with  others  for  more  than 
twenty  years.  Day  v.  AUender,  22  Md.  511.  And  a  merely  permissive 
nse  by  the  public  of  an  alley  in  subordination  to  that  of  the  owner's 
tenants,  though  for  more  than  twenty  years,  is  not  such  an  adverse  use 
as  will  constitute  a  dedication  to  public  use,  or  an  acceptance  of  a  dedi- 
cation. Brinck\.  tbZ^^'er,  56  Mo.  160.  A  private  passway  cannot  be 
created  by  dedication ;  nor  can  the  estabhshment  of  a  private  passway 
be  construed  to  be  a  dedication  of  it  to  pubhc  use.  Hall  v.  McLeod, 
2  Mete.  (Ky.)  98.  But  twenty  years'  uninterrupted  user  "wall  create  a 
presumption  of  the  dedication  of  private  property  to  the  public  as  a 
highway  ;  and  a  much  shorter  period  will  be  sufficient  where  the  act  of 
the  owner,  from  which  the  dedication  is  inferred,  is  clear  and  unequiv- 
ocal, and  followed  by  public  use.  Denning  v.  Hoome,  6  Wend.  651 ; 
Cooh  V.  Harris,  61  N.  Y.  (16  Sick.)  448,  454. 

ISTo  presumj)tion  of  a  grant  arises  from  the  adverse  enjoyment  of  an 
easement  against  a  minor  or  feme  covert  i  but  a  second  disability,  added 
to  one  which  existed  when  the  adverse  enjoyment  first  began,  is  always 
disregarded.  Thus,  a  coverture  which  took  place  during  infancy  is  not 
taken  into  account,  after  the  infancy  has  ended.  Reimer  v.  Stuher, 
20  Penn.  St.  458. 

A  passage-way  which  extended  from  a  street  along  and  upon  both 
sides  of  the  dividing  line  between  two  lots,  and  was  the  only  means  of 
access  to  the  back  part  of  either,  was  used  uninterruptedly  for  twenty 
years  by  the  owners  of  both  lots,  without  limit,  restriction,  interruption 
or  objection,  or  any  claim  of  right  except  what  might  be  implied  from 
such  use ;  and  no  mention  of  any  right  of  way  was  made  in  any  of  the 
conveyances  of  either  lot  for  a  much  longer  time,  and  it  was  held  from 
such  use  that  a  grant  must  be  presumed,  to  the  owner  of  each  lot,  of 
an  easement  in  that  part  of  the  passage-way  which  was  upon  the  other 
lot.     Barnes  v.  Haynes,  13  Gray,  188. 

§  6.  Way  by  necessity.  A  way  by  necessity  derives  its  origin  from 
a  grant,  and  cannot  legally  exist  where  neither  the  party  claiming  the 
way,  nor  the  owner  of  the  land  over  which  it  is  claimed,  or  any  one 
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under  whom  they,  or  either  of  them  claim,  was  ever  seized  of  both 
tracts  of  land.  Stewart  v.  Harturian^  46  Ind.  331 ;  Tracy  v.  Atherton^ 
35  Yt.  52;  Pearson  v.  Sjpeiicer,  1  Ellis  (B.  &  S.),  571;  Proctor  v. 
Hodgson,  29  Eng.  L.  &  Eq.  453 ;  S.  C,  3  C.  L.  K.  T55 ;  S.  C,  24  L. 
J.  Exch.  195.  The  same  principle  of  necessity  which  raises  the  im- 
plication of  one  such  way  may  extend  it  to  two  or  more ;  but  conven- 
ience alone  is  not  sufficient  to  raise  the  imphcation.  of  a  way.  Nichols 
V.  Luce,  24  Pick.  102  ;  Hyde  Y.Jamaica,  1  Wms.  (Yt.)  443  ;  Seahrooh 
V.  King,  1  N.  &  M.  140.  So,  a  right  of  way  by  necessity,  through  an 
alley  over  another's  land,  does  not  exist  where  the  party  claiming  it 
has  an  outlet  over  his  own  laud.  Ogden  v.  Grove,  38  Penn.  St.  487. 
See  Screven  v.  Gregorie,  8  Rich.  (S.  C.)  158.  A  right  of  way  of  ne- 
cessity arises  when  the  owner  of  two  parcels  of  land  conveys  one  parcel 
which  is  wholly  surrounded  by  the  other  land  of  the  grantor,  or  partly 
by  his  and  partly  by  land  of  a  stranger.  The  way  is  so  far  appm-tenant 
to  the  land  as  to  pass  with  it  to  the  grantee,  provided  he  has  no  other 
access  to  the  same.  Brown  v.  Berry,  6  Coldw.  98 ;  Hall  v.  McLeod, 
2  Mete.  (Ky.)  98;  Pearson  v.  Spencer,  1  B.  &  S.  571;  WissUr 
V.  Hershey,  23  Penn.  St.  333  ;  Colliris  v.  Prentice,  15  Conn.  39.  But 
see  Kulilman  v.  Heclit,  77  111.  570,  And  a  subsequent  purchaser  of 
such  other  land  takes  it  subject  to  the  right  of  way.  Thomas  v.  Ber- 
tram, 4  Bush  (Ky.),  317.  This  rule  that  the  grantee  of  land  is  entitled 
to  a  way  of  necessity  over  the  land  of  his  grantor  is  applicable  where, 
instead  of  a  formal,  there  is  an  equitable  grant  of  the  title, with  the 
right  of  possession.  Simmons  v.  Sines,  4  Abb.  (IST.  Y.)  App.  Dec.  246 ; 
4  Keyes,  153.  The  way  should  be  a  convenient  one  over  the  adjoin- 
ing close  of  the  grantor,  due  regard  being  had  to  the  interest  of  both 
parties.  Subject  to  this  rule  it  would  seem  reasonable  that  the  grantor 
should  be  allowed  to  assign  such  way  as  he  could  best  spare.  If  he 
decline  or  omit,  the  grantee  must  select  for  himseK,  and  the  court 
would  no  doubt  extend  a  liberal  indulgence  to  the  exercise  of  his  dis- 
cretion, Nothing  short  of  evident  abuse  ought  to  invalidate  the  way 
thus  designated  and  used,  as  the  grantor  or  those  under  him  would 
be  in  fault  for  not  assigning  a  way  themselves.  But  under  this  right, 
the  party  cannot  set  up  a  claim  to  the  use  of  several  ways  over  the 
adjoining  close ;  it  cannot  be  carried  beyond  the  necessity.  Holmes 
V.  Seehj,  19  Wend.  507. 

It  does  not  necessarily  f oUow  from  the  fact  that  a  party  is  without 
a  right  of  way,  except  over  the  defendant's  land,  that  he  thereby  ac- 
quires a  right  of  way  from  necessity  according  to  the  principles  of  the 
common  law.     Brice  v.  Randall,  7  Gill  &  Johns.  (Md.)  349. 

A  right  of  way  of  necessity  is  not  a  perpetually  existing  right  of 
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way,  it  is  limited  by  the  necessity  which  created  it,  and  is  suspended  or 
destroyed  whenever  that  necessity  ceases,  and  if  the  grantee  or  his 
assigns  acquire  another  convenient  way  to  his  lands,  by  purchase  or 
otherwise,  or  by  the  opening  of  a  highway,  the  necessity  ceases,  and 
the  right  of  way  founded  thereon  is  consequently  terminated.  iT.  Y. 
Life  Ins.  &  Trust  Co.  v.  Milnor,  1  Barb.  Ch.  353  ;  Pierce  v.  SelleoJc, 
18  Conn.  321 ;  Holmes  v.  Goring,  9  Moore,  166 ;  S.  C,  2  Bing.  76  ; 
Abhott  V.  jStewartstown,  47  N.  H.  228 ;  Viall  v.  Cmjpenter,  14  Gray, 
126.  And  if  the  o^vner  of  land  bounded  on  one  side  by  a  highway,  and  on 
all  other  sides  by  lands  of  other  owners,  has  a  prescriptive  right  of  way 
over  one  of  the  adjoining  lots  by  which  he  can  reach  the  highway,  and 
he  sells  that  portion  of  his  land  which  is  next  to  the  highway,  he  retains 
no  right  of  way  by  necessity  over  the  same.  Leonard  v.  Leonard,  2 
Allen,  543.  It  is,  however,  held  in  Pingree  v.  McDuffie,  56  N.  H. 
306,  that  a  party  having  conveyed  a  portion  of  his  land  over  which  was 
the  only  means  of  access  to  the  remaining  land,  a  right  of  way  by  ne- 
cessity to  the  remaining  land  was  reserved. 

An  owner  of  land  to  which  access  can  be  had  only  through  premises 
previously  conveyed  by  him  cannot  claim  a  right  of  way  by  necessity 
.  after  selling  the  land  to  which  the  right  is  appendant,  although  the 
deed  given  upon  the  sale  contains  a  general  clause  of  warranty,  but 
without  an  express  warranty  or  conveyance  of  the  right  of  way. 
Alley  V.  Carleton,  29  Tex.  74. 

A  distribution  of  an  intestate  estate,  by  which  a  single  tract  of  land 
was  divided  among  six  heirs,  contained  the  following  provision  :  "  In 
making  this  distribution,  we  have  allowed  to  each  of  said  heirs  a  con- 
venient passage  across  the  other  lots  to  and  from  his  and  her  own,  with 
the  least  damages  to  the  owner,  whenever  it  shall  be  necessary  for  the 
full  enjoyment  of  his  or  her  own."  It  was  held  that  the  right  of  way 
thus  given  was  a  way  of  necessity  merely.  Smith  v.  Tarhox,  31  Conn. 
585.     And  see  Smijles  v.  Hastings,  22  N.  Y.  (8  Smith)  217. 

If  the  law  of  necessity  will  apply  to  private  ways,  a  fortiori,  it  will 
apply  to  a  way  between  a  mill  and  its  dam  and  race,  mills  being  of 
great  public  utihty.     McTavish  v.  Carroll,  7  Md.  352. 

Where,  in  an  action  for  a  trespass  by  the  defendant's  childi-en  in 
passing  over  land  of  the  plaintiff  in  going  to  and  returning  from 
school,  it  appeared  that  the  school-house  was  built  by  and  for  the  pub- 
lic, on  a  small  lot  forming  part  of  the  tract  owned  by  the  plaintiff,  and 
that  the  children  resided  in  the  district,  and  could  not  conveniently, 
and  without  traveling  a  very  considerable  distance,  approach  withont 
passing  over  the  plaintiff's  land,  it  was  held  that,  until  a  highway  to  the 
school-house  was  provided,  the  children  had  the  right,  necessarily,  to 
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travel  over  the  land  of  the  plaintiff,  in  going  to  and  returning  from 
school.      Wilso7i  V.  Garrard,  59  111.  51. 

Under  the  Kentucky  statutes,  private  passways,  in  which  the  public 
have  an  interest,  may  be  established,  when  it  is  necessary  to  enable  any 
inhabitant  of  the  State  to  attend  courts,  elections,  churches,  or  mills, 
or  to  reach  an  established  public  highway,  but  not  to  enable  the  owner 
of  one  piece  of  land  to  cross  the  land  of  another,  to  obtain  access  to 
another  piece,  of  which  he  is  the  owner.  RoUnson  v.  Swope,  12  Bush 
(Ky.),  21. 

§  7.  Sale  or  transfer  of.  A  deed  of  land,  bounded  on  all  sides  by 
lands  of  other  owners,  passes  as  appurtenant  an  existing  prescriptive 
right  of  way  over  one  of  the  adjoining  lots  to  other  land  of  the  grantor 
and  a  way  by  necessity  over  the  latter.  Leonard  v.  Leonard,  2  Allen, 
543.  And  where  by  parol  agreement  the  owners  of  adjacent  lots  have 
dedicated  an  alley  to  the  common  use  of  the  lots,  and  have  erected 
their  buildings  in  reference  to  the  alley,  the  easement  becomes  appurte- 
nant to  the  lot,  and  is  not  defeated  by  the  statute  of  frauds,  and  a 
subsequent  purchaser  of  one  of  the  lots  takes  the  easement  as  an  appurte- 
nance.    Rhea  V.  Forsyth,  37  Penn.  St.  503. 

Where  the  owner  of  land  subject  to  a  right  of  way  divides  it  into 
several  lots,  the  grantee  of  each  lot,  however  smaU,  has  an  equal  right 
of  way  over  the  servient  land.  Walker  v.  Gerhard,  9  Phil.  (Penn.) 
116.  And  this  rule  was  applied  to  a  grant  of  aright  of  way  to  be  used 
in  common  over  and  upon  the  land  of  the  grantor,  on  the  easterly  side 
of  the  land  conveyed.  Miller  v.  Washlurn,  117  Mass.  371,  376. 
Wliere,  by  a  provision  in  a  deed,  the  grantors  were  entitled  to  the  use 
of  a  private  way  so  long  as  they  "  shall  continue  to  own  "  certain  real 
estate  adjoining  it,  it  was  held  that  proceedings  in  bankruptcy  against 
the  grantors,  and  an  assignment  therein,  no  actual  disposition  having 
been  made  of  their  property,  did  not  terminate  their  ownership  of  their 
real  estate  within  the  meaning  of  the  provision.  Colie  v.  Jamison,  6  J^. 
Y.  Sup.  Ct.  (T.  &  Ct.)  576 ;  S.  C,  4  Hun,  284. 

A  purchaser  under  a  mortgage  of  land  over  which  a  permanent 
road  had  been  established  by  the  owner,  previous  to  the  execution  of 
the  mortgage,  is  entitled  to  such  road,  and  where  a  railroad  company 
have  occupied  it  for  their  track,  under  a  conveyance  from  the  original 
owner  made  subsequently  to  the  mortgage,  the  purchaser  may  recover 
damages  against  them  for  obstructing  it.  Penn.  R.  R.  Co.  v.  Jones, 
50  Penn  St.  417.  And  where  an  owner  of  land,  subject  to  a  mortgage, 
laid  it  out  in  lots  leaving  an  alley  on  one  to  be  used  by  the  other,  at  a 
distinct  sale  thereof  under  the  mortgage,  the  use  of  the  alley,  being  ap- 
parent, passed  with  the  latter  lot,  although  not  mentioned  in  the  sherift's 
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deed,  and  the  expectation  of  the  purchaser  of  the  dominant  lot  to  get 
the  alley  ^^as  immaterial.     Cannon  v.  Boyd,  73  Penn.  St.  1T9. 

Where  B.,  who  claimed  the  right  of  way  over  the  land  of  D.,  after 
D.  had  contracted  to  sell  the  lands  to  S.,  of  which  contract  B.  had 
actual  notice,  obtained  from  D.  a  conveyance,  without  consideration, 
of  the  right  of  way,  it  was  held  that  unless  there  was  an  existing  right  of 
way,  the  conveyance  from  D.  to  B.  was  subject  to  the  equities  between 
D.  and  S.  Tovmsencl  v.  Bissell,  6  IT.  Y.  Sup.  Ct.  (T.  &  C.)  565 ;  S. 
C,  -I  Hun,  297. 

A  way  over  other  land  of  the  grantor  in  a  deed  may  pass  as  appurte- 
nant to  the  land  granted,  although  there  are  no  insuperable  physical 
obstacles  to  prevent  access  by  another  way,  if  such  other  way  cannot  be 
made  without  unreasonable  labor  and  expense,  and,  in  determining  this 
question,  a  jury  may  consider  the  comparative  value  of  the  land  and  the 
probable  cost  of  such  a  way.     Pettingill  v.  Porter,  8  Allen,  1. 

If  the  owner  of  a  tract  of  land  sells  one-half  of  it,  reserving  a  right 
of  way  across  it,  and  in  the  same  deed  grants  to  the  purchaser  a  right 
of  way  across  the  unsold  half,  these  rights  are  not  annexed  to  or  appur- 
tenant to  the  respective  tracts,  and  do  not  pass  with  the  title.  Wagner 
V.  Hanna,  38  Cal.  111. 

Where  the  title  to  two  lots  of  ground,  with  an  aUey  between  them, 
running  from  one  street  to  another,  which  had  been  dedicated  to  the 
use  of  the  lots  bounding  thereon  by  a  former  owner,  became  vested  in 
two  persons  as  tenants  in  common,  who  continued  the  use  of  the  alley 
for  many  years :  the  right  to  use  it  passes  to  a  purchaser  of  an  inner 
lot,  at  a  joint  sale  of  the  interests  of  the  two  tenants  in  common  by  the 
administrator  of  one  after  his  decease,  and  the  survivor  ;  and  the  pur- 
chaser of  the  two  lots  has  no  right  to  close  it,  though  the  measurement 
in  his  deeds  extends  to  the  center  of  the  alley,  and  embraces  the  whole 
of  it.     McCajHy  v.  Kitchenman,  4:1  Penn.  St.  239. 

§  8.  Of  the  use  of  a  private  way.  A  grantee  of  a  way  is  limited  to 
use  his  way  for  the  purposes  and  in  the  manner  specified  in  his  grant. 
He  cannot  go  out  of  the  limits  of  his  way,  nor  use  it  to  go  to  any  other 
place  than  that  described,  nor  to  that  place  for  any  other  purpose  than 
that  specified,  if  the  use  in  this  respect  is  restricted.  French  v.  Ma/rs- 
tin,  24  N.  H.  410;  32  id.  316.  The  right  is  not  personal  to  the 
owner,  but  is  limited  to  the  soil  to  which  it  attaches  by  the  terms  of 
the  grant.  Shroder  v.  Brennemmi,  23  Penn.  St.  348.  So  a  right  of 
way,  used  for  the  purpose  of  taking  wood  only,  cannot  be  extended  to 
other  pui-poses,  upon  the  dominant  estate  being  occupied  by  dwellings 
and  cultivated.  Atwater  v.  Bodfish,  11  Gray,  150.  And  if  the  coirrse 
of  the  way  is  designated  between  certain  tcnnlni,  the  grantee  has  no 
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right  to  deviate  from  the  course  designated,  although  the  way  may  be- 
come impassable  from  being  overflowed  or  otherwise. '  Miller  y.  Bris- 
tol, 12  Pick.  550.  But  if  the  right  of  way  be  undefined,  and  the 
owner  of  the  servient  land  stops  up  the  way  in  use,  the  grantee  of  the 
way  may  go  over  another  part  of  such  land.  Farninn  v.  Plait,  8  Pick. 
339.  See  Selby  v.  NettlefoU,  43  L.  J.  Ch.  359  ;  S.  C,  L.  K.,  9  Ch.  App. 
Ill ;  S.  C,  8  Eng.  K.  770  ;  29  L.  T.  (K,  S.)  661 ;  jyost,  p.  361.  A  right 
of  way  for  all  purposes  is  not  restricted  to  one  purpose,  because  the 
owner  thereof  has  had  occasion  for  a  long  series  of  years  to  use  it  for 
that  purpose  only.  Holt  v.  Sargent,  15  Gray  (Mass.),  97.  And  where 
premises  are  demised  or  conveyed  "  with  right  of  way  thereto,"  it  may 
be  a  question  for  the  jury  what  is  a  reasonable  use  of  such  right.  Haw- 
Mns  V.  Carbines,  3  Hurl.  &  Kor.  914. 

H  a  private  way  is  opened  leading  from  a  public  street,  and  pre 
pared  for  use  in  the  same  manner  as  a  public  street,  and  with  nothing 
to  show  that  it  is  not  such,  the  public  may  lawfully  travel  over  it, 
although  it  is  closed  at  one  end ;  and  in  so  doing  they  are  bound  only 
to  the  same  degree  of  care,  in  respect  to  others  who  are  also  lawfully 
using  it,  as  in  traveling  over  public  streets.  Danforth  v.  Durell,  8 
Allen,  242. 

The  owner  of  land,  over  which  a  right  of  way  "  as  now  laid  out  "  has 
been  granted,  has  no  right,  in  the  absence  of  evidence  of  a  contrary 
usage,  to  erect  a  gate  at  the  entrance  of  the  way,  or  to  narrow  the 
passage  by  gate-posts.  Welch  v.  Wilcox,  101  Mass.  162.  See  Broohe 
V.  Oonnery,  7  Phih  (Penn.)  193.  But  the  grantor  of  the  easement  of 
a  passage-way  over  his  land  for  a  foot  passage  has  the  right  to  build 
over  the  alley  or  passage-way,  provided  he  does  not  obstruct  it.  Stever- 
son  V.  Stewart,  7  Phil.  (Penn.)  293. 

Where,  under  a  parol  consent,  given  for  a  sufficient  consideration  by 
one  only  of  two  adjoining  proprietors,  a  private  road  is  laid  out  and 
opened,  one-half  upon  the  lands  of  each  for  the  benefit  of  a  third  party, 
the  fact  that  the  proprietor,  whose  consent  was  not  obtained,  closes  up 
that  portion  of  the  road  which  passes  over  his  land,  does  not  annul  the 
consent  of  the  other,  but  it  is  still  operative  and  effectual  to  give  a 
right  of  way  over  the  land  appropriated  in  pursuance  thereof,  precisely 
the  same  as  if  the  other  proprietor  had  left  the  portion  of  the  road 
upon  his  land  undisturbed.  The  restriction  of  tlie  travel  to  the  land 
as  to  which  the  consent  was  given  imposes  no  new  burden  upon  it, 
and  therefore  does  not  affect  the  rights  therein  of  the  party  entitled  to 
the  way.  Demjjsey  v.  Kipxy,  61  N.  Y.  (16  Sick.)  462.  And  where 
proprietors  of  adjoining  lots  contribute  strips  of  land  to  form  a  lane 
common  for  the  use  of  both,  and  one,  after  he  had  acquired  a  right  of 
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way  by  prescription  over  the  other's  strip,  put  an  obstruction  on  his 
own  strip,-  his  right  of  way  over  the  other's  land  is  not  destroyed. 
CroAien  v.  Rose,  3  So.  Car.  72.  Where  a  contract  between  A.  and  S., 
granting  to  S.  a  private  right  of  way  from  S.'s  farm  across  cultivated 
land  of  A.  to  a  highway,  stipulated  that  S.  should  erect  and  maintain  a 
gate  at  the  west  end  of  the  way,  but  was  silent  as  to  any  erection  at 
the  east  end  entering  the  highway ;  and  A.  placed  a  gate  at  the  east 
end — it  was  held  that  S.  was  bound  to  close  the  latter  gate  as  often  as 
he  should  pass  through  it.  Amondson  v.  Severson,  37  Iowa,  602. 
One  or  more  co-owners  of  a  private  way  cannot  alter  the  grade  thereof, 
to  the  detriment  of  another  co-owner  Without  his  consent.  Killion  v. 
Kelley,  120  Mass.  47.  Where  an  easement  to  land  has  been  granted, 
the  use  of  that  easement  will  be  restricted  to  a  reasonable  use  for  the 
purposes  of  the  land  in  the  condition  in  which  it  was  when  the  grant 
was  made.  Wood  v.  Saunders,  L.  R.,  10  Ch.  App.  582;  14  Eng.  K. 
805,  and  notes. 

Proof  that  a  right  of  way  which  exists  only  by  adverse  enjoyment 
was  used  for  a  variety  of  purposes,  covering  every  purpose  required  by 
the  dominant  estate,  in  its  then  condition,  is  evidence  from  which  may 
be  inferred  a  right  to  use  the  way  for  all  purposes  which  may  be  reason- 
ably required  for  the  use  of  that  estate,  while  substantially  in  the  same 
condition.     Parks  v.  Bishop,  120  Mass.  310 ;  12  Am.  Eep.  519. 

§  9.  Injuries  or  olbstructiou.  The  owner  of  a  private  way,  by  grant 
or  necessity,  or  by  prescription,  where  the  way  has  been  assigned,  and 
which  is  impassable,  even  by  the  acts  of  the  owner  of  the  close  through 
which  it  passes,  cannot  pass  extra  mam  without  being  a  trespasser. 
His  only  remedy  is  to  abate  the  nuisance  and  to  prosecute  for  damages. 
In  case  of  obstruction  of  public  ways,  a  traveler  has  a  right  to  pass 
extra  viam,  but  he  must  only  use  so  much  of  the  adjoining  close  as  is 
necessary  to  his  passage,  and  any  thing  beyond  a  necessary  use  is  a  tres- 
pass. Williams  v.  Safford,  7  Barb.  309  ;  Boyce  v.  Brown,  id.  81 ; 
Miller  V.  Bristol,  12  Pick.  550 ;  ante,  p.  360.  But  the  contrary  of  this 
is  held  in  Kent  v.  Judldns,  53  Me.  160 ;  Leonard  v.  Leonard,  2  Allen, 
543.  The  grantor  of  a  private  way  is  not  bound  by  imphcation  to  con- 
struct or  keep  in  repair  the  way  granted.  Walker  v.  Pierce,  38 
Yt.  94,  And  the  grant  does  not  prevent  his  erection  of  such  gates 
upon  the  road  at  its  termini,  as  are  necessary  for  the  beneficial  occupa- 
tion of  his  land.  In  an  action  by  the  grantee  for  obstructing  the  way, 
his  necessity,  as  regards  the  situation  of  the  grantor's  property,  is  a 
question  for  the  jury.  Baker  v.  Frick,  45  Md.  337 ;  S.  C,  24  Am. 
Eep.  506.  And  see  Maxwell  v.  McAtee^  9  B.  Monr.  20 ;  Houpes  v. 
YoL.  YI.— 46 
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Alderson,  22  lo^va,  160 ;   Garland  v.  Furher^  47  N.  H.  331 ;  Meehan 
V.  Barry,  97  Mass.  447. 

The  owner  of  a  right  of  way  over  a  passage-way  may,  for  the  pur- 
pose of  keeping  the  way  fit  for  use,  disturb  the  soil  and  pave  or  repair 
it,  making  no  material  change  in  its  condition,  nor  interfering  with  the 
estates  of  others  in  the  way.     Brown  v.  Stone,  10  Gray,  61. 

The  fact  that  a  fenced  way  has  been  in  constant  use  for  the  purposes 
of  a  way  by  the  purchaser  of  the  right  thereof,  though  the  writing  has 
not  been  recorded,  constitutes  valid  notice  to  a  subsequent  purchaser, 
and  is  good  ground  for  a  perpetual  injunction  upon  its  obstruction. 
McCann  v.  Day,  57  111.  101.     ' 

The  proprietors  of  town  lots,  bounded  on  a  dedicated  street,  have  a 
private  right  in  the  street  distinct  from  the  claim  of  the  public,  which 
even  the  legislature  cannot  take  away,  unless  to  appropriate  to  a  public 
use,  and  with  compensation,  and  for  an  obstruction  or  injury  of  which 
such  proprietor  may  have  an  action.  Common  OounGil  of  Indian- 
ajpolis  V.  Croas,  7  Ind.  9. 

§  10.  Lost  or  extinguislied  by  acts  of  land- owner.  A  single  in- 
stance of  attempted  interruption  of  an  adverse  user  of  a  private  way 
resulting  in  no  actual  interruption,  and  followed  by  no  attempt  to  test 
the  right,  does  not  destroy  the  presumption  of  a  grant  founded  upon 
the  user.  All  the  cases  agree  that  the  existence  of  the  supposed  lost 
grant  on  which  the  way  is  claimed  is  a  question  for  the  jury.  The 
jury  are  warranted  in  finding  the  issue  in  favor  of  the  right  of  way  if 
the  user  has  been  for  fifteen  years  continuous  and  adverse  and  unin- 
terrupted, and  are  on  the  other  hand,  warranted  in  finding  against  the 
right  of  way  if  the  user  has  not  been  peaceful  and  acquiesced  in.  The 
most  that  the  owner  of  land  can  claim  for  such  an  isolated  instance 
of  attempted  interruption  of  the  user,  resulting  in  no  actual  interrup- 
tion, and  followed  by  no  attempt  to  test  the  right,  is  that  it  should  be 
submitted  to  the  jury  with  all  the  circumstances  connected  with  it,  to 
have  its  natural  and  proper  weight  according  to  those  circumstances 
upon  the  main  question,  to  wit,  whether  the  user  fairly  indicates  the 
existence  of  a  lost  grant.  Connor  v.  Sullivan,  40  Conn.  26 ;  16  Am. 
Eep.  10. 

Although  bars  have  been  kept  up  in  the  place  of  swinging  gates, 
across  a  private  or  by-road  for  thirty  or  forty  years  by  the  owner  of 
the  land  through  which  the  road  passes,  without  complaint,  on  the  part 
of  those  using  the  road,  no  presumption  will  be  thereby  created  that 
the  right  of  use  of  the  road  has  ceased.  Yan  Blarcom  v.  Frike,  5 
Dutch.  (N.  J.)  516. 

§  11.  Lost  by  merger.     A  right  of  way  over  a  private  street  or  lane. 
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existing  in  favor  of  the  sevei"al  lots  fronting  thereon,  is,  when  all  such 
lots  are  subsequently  acquii-ed  by  one  person,  thereby  extinguished  by 
merger.  Mott  v.  Ifott,  8  Him  (IS".  Y.),  474.  But  an  easement  both 
apparent  and  continuous  is  not  extinguished  by  merger  in  consequence 
of  the  unity  of  possession  in  two  joint  owners  who  had  purchased  sub- 
ject to  it  and  had  maintained  its  use.  McCarty  v.  Kitehenman,  47 
Penn.  St.  239.  And  if  the  owner  of  the  servient  tenement  purchase 
the  dominant  tenement  as  trustee,  for  the  use  of  the  wife  of  the  owner 
of  the  dominant  tenement,  for  life,  with  remainder  to  her  children,  the 
right  of  way  is  not  extinguished  nor  even  suspended.  But  if  the  owner 
of  the  servient  tenement,  over  which  a  right  of  way  exists,  acquires 
the  fee-simple  title  to  the  dominant  tenement,  the  right  of  way  is  ex- 
tinguished.    Pearce  v.  McClenaghan,  5  Eich.  (S.  C.)  178. 

A  right  of  way  appurtenant  to  land,  over  and  upon  adjoining  lands, 
is  not  extinguished  by  the  vesting  of  both  estates  in  the  same  person 
as  mortgagee,  under  separate  mortgages,  until  both  mortgages  are  fore- 
closed. Hitger  v.  Parker,  8  Cush.  145.  And  where  a  road  existed 
from  the  plaintiff's  land  over  the  land  of  the  defendant,  to  the  public 
road,  more  than  twenty  years  before,  the  fact  that  there  was  a  unity  of 
possession  in  the  grandfather  of  the  plaintiff  and  the  defendant,  of  the 
lands  owned  by  them  within  twenty  years,  does  not  necessarily  destroy 
the  right  of  way  which  previously  existed,  or  show  that  it  was  lost  by 
non-user  or  merger.  The  right  of  way  might  have  been  one  of  neces- 
sity.    Bu  Vol  V.  Pu  Yal,  21  Md.  149. 

§  12.  Lost  by  abandonment.  Where  a  private  way  has  been  used 
for  a  long  period  by  the  owner  thereof,  but  has  become  unnecessary  to 
him  as  a  way,  and  he  has  obstructed  it,  and  used  it  for  pui-poses  incon- 
sistent with  the  use  of  it  as  a  way,  the  easement  is  thereby  abandoned 
or  relinquished,  though  it  has  not  been  so  obstructed  and  used  for  a 
period  of  twenty  years.  Grain  V;  Fox,  16  Barb.  184.  But  it  would 
not  be  extinguished  by  its  owner's  habitual  use  of  another,  equally  con- 
venient way  instead  thereof,  unless  there  is  an  intentional  abandon 
ment  thereof  {Jamaica  Pond,  etc.,  Corp.  v.  ChoMdler,  121  Mass.  3. 
See  Bombaugh  v.  Miller,  82  Penn,  St.  203),  even  though  a  close 
board  fence  had  been  maintained  across  it  for  seven  years.  Hayford  v. 
Spokesfield,  100  Mass.  491.  Proof  of  mere  non-user  of  a  way  created 
by  deed,  for  a  period  less  than  twenty  years,  without  proof  of  adverse  en- 
joyment by  the  owner  of  the  land,  is  not  sufficient  proof  of  an  aban- 
donment of  the  right.  Bannon  v.  Angier,  2  Allen,  128.  And  a  parol 
agreement  for  the  substitution  of  a  new  way  for  an  old  prescriptive 
way,  and  a  consequent  discontinuance  to  use  the  old  way,  afford  no 
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evidence  of  an  abandonment  thereef .  Lovell  v.  Smith,  3  C.  B.  (N. 
S.)  120. 

Where  an  abandonment  is  claimed,  the  acts  must  in  all  cases  be 
judged  by  the  intention  indicated  by  them,  and  nothing  short  of  an 
intention  to  abandon  the  right  will  operate  to  extinguish  it,  unless 
other  persons  have  been  led  by  such  acts  to  treat  the  servient  estate  as 
if  free  of  the  servitude.  White's  Barik  of  Buffalo  v.  Nichols,  64  N. 
Y.  (19  Sick.)  65,  74.  Where  there  has  been  no  change  in  the  title, 
and  parties  have  not  been  led  to  change  their  position  or  condition  in 
consequence  of  the  acts  of  the  owner  of  the  easement,  and  the  latter 
can  resume  the  easement  without  injury  to  the  rights  of  any  one,  he 
may  do  so,  although  he  may  temporarily  cease  to  use  the  same,  or  his 
acts  may  be  inconsistent  with  the  existence  of  the  easement.  Id.  See 
Pope  V.  O'Eara,  48  N.  Y.  (3  Sick.)  446,  455. 

AYhere  the  owner  of  lands,  across  which  others  have  a  prescriptive 
right  of  way,  for  his  own  convenience  closes  such  way,  and  opens  another 
across  other  parts  of  his  lands  for  the  use  of  those  having  the  right, 
and  they  assent  to  the  change,  and  use  the  new  way  for  a  period  less 
than  twenty  years ;  the  owner  cannot  close  such  new  way  and  prevent 
its  use,  without  first  restoring  the  old  one  to  its  former  condition. 
Hamilton  v.  White,  1  Seld.  9 ;  4  Barb.  60. 

§  13.  Action  for  injuries.  Trespass  lies  for  an  injury  to  the  soil 
of  a  way,  though  the  same  act  constituted  an  obstruction  of  the  easement. 
Wilson  V.  Wilson,  2  Yt.  68.  And  trespass  to  try  titles  will  lie  for  the 
owner  of  the  soil  of  a  road  over  which  the  defendant  has  a  right  of 
way,  but  the  sheriff  can  only  give  possession  subject  to  the  easement  or 
servitude.  Jerman  v.  Matthews,  2  Bailey  (S.  C),  271.  Under  a 
plea  of  right  of  way,  in  an  action  of  trespass  qua/re  clausum  fregit, 
the  defendant  is  at  liberty  to  prove  a  right  of  way  in  himself,  either  by 
producing  deeds  to  show  it,  or  by  parol  evidence  of  twenty  years,  un- 
interrupted use,  adverse  or  in  hostility  to  the  owner  of  the  land  from 
which  a  grant  may  be  inferred,  and  he  may,  after  having  undertaken  to 
prove  an  express  grant  or  reservation  of  a  way  by  deed,  prove  one  by 
prescription.  Hamilton  v.  White,  4  Barb.  60  ;  1  Seld.  10.  An  action 
may  be  maintained  for  any  building  over,  or  obstruction  of  a  right  of 
way,  which  renders  the  way  low  or  dark  or  otherwise  less  convenient  or 
useful  to  any  appreciable  extent  for  practicable  purposes.  Richard- 
son V.  Pond,  15  Gray,  387. 

In  an  action  for  obstructing  a  private  way,  where  it  appeared  that 
a  part  of  the  alleged  private  road,  as  once  traveled,  had  not  been  lately 
used,  although  the  place  where  the  obstruction  was  located  had  been 
continually  made  use  of  by  the  plaintiff  down  to  the  time  of  placing 
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the  obstruction,  it  was  held  that  the  plaintiff's  ceasing  to  use  the  road 
through  a  swamp,  which  was  the  part  as  to  which  the  use  had  been 
discontinued,  would  not  prevent  his  recovering.  Crounse  v,  Wetnple^ 
29  K  Y.  (2  Tiff.)  540. 

One  who  lays  out  a  street  tlu-ough  his  land,  and  then  grants  all  the 
lots  bounding  on  the  street  except  one,  may  maintain  an  action  of  tort 
in  the  nature  of  trover,  against  either  of  the  grantees,  for  taking  earth 
from  the  street  not  necessary  to  the  construction  or  repair  of  the  street. 
Philli^ps  V.  Bowers^  7  Gray,  21.  For  an  appropriation  of  the  soil  of 
a  highway,  trespass  lies  by  the  owner  of  the  land  through  which  the 
road  passes.  Gidney  v.  Earl,  12  Wend.  98.  An  action  lies  against  a 
gas  company  for  laying  its  pipes  in  a  country  highway  without  the 
consent  of,  or  without  the  appraisal  and  payment  of  compensation  to 
the  owner  of  the  land.  Bloomfield,  etc.,  Gas-light  Co.  v.  Calkins,  62 
]S^.  Y.  (17  Sick.)  366 ;  1  N.  Y.  Sup.  Ct.  (T.  &  C.)  549. 

The  plaintiff  in  an  action  for  the  obstruction  of  a  way  will  not  be 
limited  to  the  recovery  of  merely  nominal  damages.  Smiles  v.  Hast- 
ings, 24  Barb.  44. 

It  has  been  held  that  an  action  on  the  case  may  be  maintained  to 
recover  damages  for  obstructing  a  way  which  the  plaintiff  had  across 
the  land  of  a  third  person,  although  certain  logs  which  caused  the  ob- 
struction were  in  fact  placed  by  the  defendant  just  over  the  line  upon 
the  plaintiff's  land,  at  the  point  where  the  way  entered  it.  Carleton 
V.  Gate,  56  N.  H.  130. 
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CHAPTER    CXXXIIL 

WHARYES  AND  WHARFINGERS. 
ARTICLE  I. 

OF    WHARVES    IN    GENEKAL. 

Section  1.  Definition  and  nature.  A  wharf  is  a  structure  usually 
made  of  timber  or  of  stone  and  earth,  raised  on  the  shore  of  a  harbor, 
river,  canal  or  other  navigable  water,  or  extending  some  distance  out 
from  the  shore  with  a  perpendicular  front  toward  the  water,  for  the 
convenience  of  lading  and  unlading  ships  and  other  vessels.  A  wharf 
or  landing  place  projecting  far  into  the  water  is  usually  termed  a 
"pier,"  and  the  terms  "quay"  and  "landing  place"  are  frequently  em- 
ployed to  designate  any  place  or  bank,  natural  or  artificial  at  the  side 
of  a  harbor  or  other  navigable  water,  used  for  landing  goods  or  passen- 
gers. 

Wharf  accommodation  is  a  necessity  of  navigation,  and  such  accom- 
modations are  indispensable  for  ships  and  vessels  and  water-craft  of 
every  name  and  description,  whether  employed  in  carrying  freight  or 
passengers,  or  engaged  in  the  fisheries.  Ex  jyarte  Easton^  95  U,  S. 
(5  Otto)  68.  And  such  accommodations  are  needed  both  at  the  port  of 
departure  and  at  the  place  of  destination.  Id. 

A  wharfinger  is  one  who  owns  or  keeps  a  wharf  or  has  the  oversight 
or  management  of  it,  and  the  care  and  custody  of  goods  deposited 

on  it. 

In  their  nature,  wharves,  piers,  quays  and  landing  places  may  be 
either  public  or  private.  Whether  they  are  to  be  deemed  of  the  one 
or  the  other  class  depends,  not  upon  their  ownership,  because 
they  may  be  public  while  the  title  is  in  an  individual,  but  upon  the 
purposes  for  which  they  were  built,  the  uses  to  which  they  have  been 
applied,  the  place  where  located,  and  the  character  of  the  structure. 
Button  V.  Strong,  1  Black  (U.  S.),  23.  If  private,  no  one  can  use 
them  without  the  owner's  consent,  express  or  implied ;  but,  if  public, 
any  person  has  a  right  to  use  them,  upon  complying  with  the  regula- 
tions, and  paying  the  compensation,  prescribed  by  the  public  authori- 
ties. 
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The  owner  of  a  private  wharf  may  keep  it  entirely  private,  or  he  may 
open  it  to  .the  public.  If  he  does  the  latter,  he  thereby  confers  a  gen- 
eral license,  similar  to  that  conferred  by  the  opening  of  an  inn,  upon 
all  boats  and  vessels  to  use  it  for  lawfal  purposes,  on  payment  of  com- 
pensation, and  such  license  can  only  be  terminated  by  notice  and  a  re- 
quest to  remove.     Dill,  on  Mun.  Corp.,  §§  68,  69. 

Such  a  use  by  the  public,  being  permissive,  has  no  tendency  to  es- 
tablish a  dedication.     O'Neill  v.  Annett,  3  Dutch.  (N.  J.)  290. 

§  2.  Erection  aud  ownership.  The  right  to  erect  wharves  is 
founded  either  on  ownership  of  the  soil  where  they  are  erected,  or  on 
the  right  of  eminent  domain.  Jeffersonville  v.  Loitisville,  etc.,  Ferry 
Co.,  27  Ind.  100.  At  common  law,  the  fee  of  the  soil  in  tide  waters, 
between  high  and  low- water  mark,  was  held  to  be  in  the  crown,  and 
in  some  of  the  American  States,  a  paramount  right  in  the  public  up 
to  high-water  mark  on  the  shores  of  navigable  rivers,  above  the  ebb 
and  flow  of  the  tide,  has  been  asserted  by  the  courts. 

But  upon  the  question  of  the  extent  of  the  title  of  riparian  proprie- 
tors, different  courts  have  arrived  at  widely  different  conclusions.  To 
inquire  how  far  those  conclusions  are  based  upon  local  statutes  or 
usages,  or  how  they  may  be  reconciled,  would  be  foreign  to  the  pur- 
pose of  this  chapter.  It  is  sutficient  here  to  say  that  nearly  aU  the 
courts  recognize  an  inherent  and  exclusive  right  in  the  riparian  pro- 
prietor to  wharf  front  from  his  own  land  to  navigable  water,  provided 
he  does  not  thereby  impede  navigation.  Fast  Haven  v.  Hemingway, 
7  Conn.  186 ;  Simons  v.  French,  25  id.  346 ;  Geiger  v.  Filor,  8 
Fla.  325 ;  Bell  v.  Gough,  3  Zabr.  624,  658 ;  Stevens  v.  Patterson,  etc., 
B.  R.  Co.,  34  N.  J.  Law,  532 ;  S.  C,  3  Am.  Rep.  269 ;  Thmmton  v. 
Grant,  10  R.  I.  477 ;  14  Am.  Rep.  701 ;  Rice  v.  Ruddiman,  10  Mich. 
125;  Yates  v.  Milioaukee,  10  Wall.  (U.  S.)  497;  Sherlochv.  Bain- 
hridge,  41  Ind.  35  ;  13  Am.  Rep.  302 ;  Grant  v.  Oi'y  of  Davenjport, 
18  Iowa,  179 ;  Ensminger  v.  Peojyle,  47  111.  384 ;  Chicago  v.  Lafiin,  49 
id.  172.     But  see  Dana  v.  Jaclcson  St.,  etc.,  Co.,  31  Cal.  118. 

This  right  may  generally,  therefore,  be  exercised  by  riparian  pro- 
prietors on  ocean,  lake  or  navigable  river,  by  virtue  of  their  proprie. 
torship  and  without  special  legislative  authority ;  care  being  taken  to 
conform  to  the  regulations  of  the  State  for  the  protection  of  the  public, 
and  to  avoid  obstructing  the  paramount  right  of  navigation.  Dill,  on 
Mun.  Corp.,  §  70.  If  a  wharf  impairs  the  public  right  of  navigation, 
it  is  a  nuisance  and  subject  to  the  rules  which  apply  to  other  nuisances. 
See  Thornton  v.  Grant,  10  R.  I.  477 ;  S.  C,  14  Am.  Rep.  701. 

Although  the  riparian  owner  has  this  right  to  erect  private  wharves, 
and  may  allow  them  to  be  used  by  the  public  for  a  compensation  to  be 


368  WHAKYES  AND  WHAEFINGEES. 

paid  to  him,  yet  the  right  to  erect  public  wharves  and  to  demand  tolls 
or  fixed  rates  of  wharfage  is  held  to  be  a  franchise,  requiring  a  legislative 
grant.  People  v.  Wliarf  Co.,  31  Cal.  34 ;  The  Wharf  Case,  3  Bland's 
Ch.  (Md.)  383 ;  Wiswall  v.  Eall,  3  Paige's  Ch.  313 ;  Thompson  v. 
Mayor,  etc.,  11  K  Y.  (1  Kern.)  115. 

A  wharf  erected  by  an  individual,  of  his  own  motion,  is  private 
property.  If  built  by  the  riparian  proprietor  on  a  navigable  river, 
under  an  authority  conferred  by  the  legislature  for  that  purpose,  he 
has  an  exclusive  and  absolute  right  to  the  possession  and  use  of  it,  and 
if  there  is  no  public  highway  leading  to  or  from  it,  neither  the  public 
nor  any  individual  has  a  right  to  cross  such  owner's  land  to  reach  it, 
without  his  consent.  Wetmore  v.  Atlantic  White  Lead  Co.,  37  Barb. 
70.  See  Wetmore  v.  BrooUyn  Gas-light  Co.,  42  N.  T.  (3  Hand) 
384. 

A  municipality,  which  is  itself  the  owner  of  the  soil  on  the  shore  of 
navigable  waters  within  its  limits,  has,  doubtless,  the  implied  authority 
to  erect  wharves  thereon,  unless  restricted  by  its  charter,  and  the  inci- 
dental right  to  charge  compensation  for  their  use  the  same  as  any  other 
proprietor.  Murphy  v.  Montgomery  City,  11  Ala.  586 ;  Common- 
wealth V.  Roxbury,  9  Gray,  514,  n.  Such  a  corporation  may  even 
erect  wharves  on  lands  along  a  navigable  river  within  its  limits  which 
were  dedicated  as  commons.  Newport  v.  Taylor,  16  B.  Monr.  699. 
Under  an  authority  by  law  to  extend  its  streets  to  the  channel  of  a 
river,  a  city  has  the  right  to  erect  wharves  in  front  of,  or  at  the  termi- 
nus of  such  streets.     Galveston  v.  Menard,  23  Tex.  349. 

A  municipal  corporation  may  also  be  authorized  by  law  to  establish  a 
public  wharf  upon  the  land  of  a  private  owner,  on  making  compen- 
sation to  him,  and  it  may  exercise  a  power  so  conferred,  uotwithstand- 
ing  the  offer  of  the  land-owner  to  erect  the  wharf  at  his  own  expense. 
Waddingham  v.  St.  Louis,  14  Mo.  190. 

The  city  of  New  York  holds  the  title  to  the  soil  under  its  navigable 
waters  to  a  certain  distance  from  shore,  and  exercises  the  right  to  build 
wharves  and  piers  thereon ;  and  such  wharves  and  piers  are  held  to  be 
streets  for  the  free  passage  of  all  citizens.  Taylor  v.  Atlantic  Mut. 
Ins.  Co.,  37  N.  Y.  (10  Tiff.)  275. 

§  3.  Regulating  their  use.  The  right  of  riparian  proprietors  in 
respect  to  the  erection  and  enjoyment  of  wharves,  like  other  private 
rights,  is  subject  to  such  reasonable  limitations  and  restraints  as  the 
sovereign  power  of  the  community  may  deem  it  necessary  and  expe- 
dient to  impose,  having  in  view  the  public  good.  Statutes  establishing 
harbor  and  dock  lines  and  taking  away  the  right  of  proprietors  to  erect 
wharves   on   their  own   land  beyond   those  lines,  even   when   such 
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wharves  would  be  no  actual  injury  to  navigation,  have  been  sustained 
on  that  ground.  Commonwealth  v.  Alger,  7  Cush.  53.  This  power 
to  establish  and  regulate  wharves  is  classed  among  police  powers,  which 
may  lawfully  be  delegated  to  municipal  corporations  created  by  legis- 
lative authority.  Baltimore  v.  White,  2  Gill  (Md.),  4:4:4  ;  Iron  R.  R. 
Co.  V.  Ironton,  19  Ohio  St.  299 ;  State  v.  Jerseg  Cittj,  34  N".  J.  Law, 
390.  But  such  a  corporation  can  exercise  no  power  in  that  respect, 
except  snch  as  has  been  conferred  by  the  legislatnre.    lb. 

A  wharf,  built  by  a  city,  under  a  general  or  a  special  law,  is  subject  to 
the  jurisdiction  and  control  of  the  city  authorities.  Jeffersonmlle  v. 
Louisville,  etc..  Ferry  Co.,  27  Ind.  100. 

In  regard  to  private  wharves  lawfully  erected,  the  power  to  regulate 
must  be  express,  and  it  must  be  strictly  construed.  Thus,  under  an 
authority  to  a  city  "  to  regulate  the  erection  and  repair  of  private 
wharves  and  the  rates  of  wharfage  thereat,"  it  may  regulate,  but  must 
not  destroy ;  may  exercise  control,  as  over  other  private  property,  but 
not  to  the  extent  of  appropriating  the  use  and  enjoyment  thereof 
without  compensation.  Grant  v.  Davenport,  18  Iowa,  1Y9.  An  ex- 
press delegation  of  authority  to  a  city  "  to  establish  and  keep  in  repair 
wharves,  docks,  landings,  etc.,  regulate  the  use  of  wharves  and  public 
landings,  fix  the  rate  of  wharfage,  and  regulate  the  stationary  anchor- 
age of  all  boats,  etc.,  within  the  city,"  has  been  held  to  be  necessarily 
exclusive,  and  to  extend  to  the  prohibition  of  the  landing  of  boats, 
etc.,  at  any  other  place  than  those  prescribed  by  the  city  authorities, 
without  their  permission,  and  the  payment  of  wharfage.  City  of  Div- 
huque  V.  Stout,  32  Iowa,  80;  S.  C,  7  Am.  Kep.  171.  And  a  power  to 
refuse  assent  to  riparian  owners  to  erect  wharves,  or  to  allow  it  on  such 
terms  as  they  deem  beneficial  to  navigation  and  the  use  of  the  port 
of  the  city,  has  been  held  to  authorize  the  city  in  granting  the  right  to 
erect  a  wharf,  to  impose  the  condition  that  its  exterior  margin  shall  be 
a  public  wharf.  Baltimore  v.  White,  2  Gill  (Md.),  441:.  But  a  power 
"  to  regulate  the  erection  of  all  wharves  or  levees  within  the  corporate 
limits,"  will  not  authorize  a  city  to  so  control  the  river  bank  as  to  re- 
quire a  riparian  proprietor  or  his  lessee  to  take  out  a  license  for  his 
wharf -boat,  fastened  to  the  shore  of  his  own  land  and  used  by  him  for 
business  purposes.  McLaughlin  v.  Stevens,  18  Ohio,  94;  ]!^or  can  a 
city,  under  a  charter  power  to  establish  dock  and  wharf  lines,  and  to 
restrain  and  prevent  encroachments  upon  the  river  and  obstructions 
thereto,  pass  an  ordinance  declaring  a  private  wharf  to  be  an  obstruc- 
tion to  navigation,  and  a  nuisance,  and  ordering  it  to  be  summarily 
abated.  The  question  of  nuisance  is  one  which  must  be  judicially 
determined.  Yates  v.  Milwaukee,  10  Wall.  497. 
YoL.  YL— 47 
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§  4.  Riglit  to  wharfage.  Wharfage  is  defined  to  be  money  paid 
for  landing  wares  at  a  wharf  or  landing  place,  or  for  shipping  or  taking 
goods  into  a  boat  or  barge  from  thence.  More  properly,  perhaps,  it  is 
the  charge  for  the  use  of  the  wharf  for  those  purposes,  and  for  the  care 
and  attention  of  the  wharfinger  in  respect  to  the  goods. 

Tlie  right  to  erect  and  maintain  a  wharf  involves  the  right  to  charge 
a  reasonable  sum  for  the  use  of  it  and  for  the  care  bestowed  upon  the 
goods  landed  or  transferred  there.  A  private  owner  of  a  wharf  may 
therefore  rightfully  charge  wharfage  to,  and  collect  it  from,  others  who 
use  his  wharf  with  his  consent.  Ensmingsr  v.  People,  47  111.  384 ; 
Chicago  v.  Lajlin,  49  id.  172  ;  The  Kate  Tremaine,  5  Ben.  60.  And 
a  municipal  corporation  may  likewise  collect  compensation  for  the  use 
of  a  wharf  erected  and  controlled  by  it,  whether  so  erected  in  its 
capacity  as  riparian  proprietor,  or  by  virtue  of  authority  conferred  upon 
it  as  such  corporation.  Murphy  v.  Montgomery  City,  11  Ala.  586 ; 
City  of  Du})Ufiae  v.  Stout,  32  Iowa,  80  ;  7  Am.  Rep.  171 ;  Prescott  v. 
Borough  of  Duquesne,  48  Penn.  St.  118. 

The  right  to  collect  wdiarfage  has  usually  been  confined  to  those  who 
have  built  wharves,  improved  the  shore,  or  made  some  preparation  for 
the  reception  or  delivery  of  goods,  or  the  accommodation  of  vessels 
{ColumhusY.  Gray,  2  Bush  [Ky.],  476);  but  in  California  it  has  been 
held  that  an  authority  to  a  city  "  to  erect,  repair  and  regulate  wharves 
and  the  rates  of  wharfage,"  authorized  it  to  collect  wharfage  upon 
goods  landed  on  the  bank  or  space  in  front  of  the  city  which  was  ded- 
icated to  the  public,  though  no  artificial  wharf  had  been  erected  there. 
Sacramento  v.  Steamer  New  World,  4  Cal.  41. 

If  a  riparian  proprietor  permits  municipal  authorities  to  improve  his 
shores  by  wharves,  he  cannot  claim  the  tolls  or  wharfage,  but  will  only 
be  entitled  to  a  reasonable  compensation  from  those  authorities.  Colum- 
hus  V.  Gray,  2  Bush  (Ky.),  476. 

In  respect  to  private  wharves,  the  only  rule  governing  the  amount 
which  may  be  charged  appears  to  be  the  general  one,  applicable  to  other 
like  bailments,  that  in  the  absence  of  express  contract,  only  a  reasona- 
ble compensation  can  be  recovered.  Ex  parte  Easton,  95  U.  S.  (5 
Otto)  68,  73.  In  some  cases  already  cited,  the  power  to  regulate  the 
rates  of  wharfage  at  private  wharves  has  been  conferred  by  law  upon, 
and  has  been  exercised  by  the  municipalities  within  which  they  were 
located. 

As  to  public  wharves  and  those  erected  by  authority  of  some  express 
statute,  the  legislature  has  power  to  fix  the  rates ;  and  it  may  do  so  di- 
rectly, or  it  may  delegate  that  power  to  the  local  authorities,  or  to  the 
individual  builders  and  owners. 
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A  lease  of  a  public  wharf  does  not  cliauge  its  public  character,  but 
all  vessels  resorting  to  it,  including  those  of  the  lessee,  are  still  subject 
to  the  general  rules  of  law  regulating  the  use  of  wharves  and  slips,  and 
the  lessee  is  merely  entitled  to  the  wharfage  accruing  thereat.  Commis- 
sioners of  Pilots  V.  Glarh,  33  N".  Y.  (6  Tiff.)  251. 

§  5.  Interest  iu  the  goods  deposited.  A  wharfinger,  in  receiv- 
ing goods  upon  his  wharf,  does  so  as  a  bailee,  under  an  express  or  im- 
plied agreement  to  exercise  a  certain  degree  of  care  over  them,  and  to 
deliver  them  to  the  bailor,  or  to  such  person  as  he  may  direct. 

As  an  incident  to  this  agreement,  he  is  entitled  to  the  possession  of 
the  goods  until  a  delivery  thereof  is  demanded,  and  due  compensation 
is  made,  and  this  gives  him  a  special  interest  in  the  property,  which 
the  law  will  protect.  Such  interest  is  an  insurable  one,  and  the 
wharfinger  may  insure  it  witliout  any  previous  authority  from  or  notice 
to  the  owner ;  and  in  case  of  loss,  he  can  recover  the  full  amount 
of  the  insurance,  but  he  will  be  liable  over  to  the  owner  for  any  excess 
above  his  charges.  Waters  v.  Monarch  F.  <&  L.  Ins.  Co.^  5  El.  & 
Bl.  870 ;  2  Jur.  (N.  S.)  375  ;  25  L.  J.  Q.  B.  102. 

§  6.  Action  for  wharfage.  The  right  to  wharfage  is  a  legal  right, 
to  enforce  which  an  action  will  lie  as  for  a  money  demand.  Kelsey  v. 
Murray,  28  How.  (N.  Y.)  243 ;  S.  C,  18  Abb.  Pr.  294.  The  proper 
parties  to  such  an  action  are  of  course  the  persons  directly  interested  in 
the  matter  in  controversy,  and  no  one  not  originally  made  a  party  can 
come  in  except  on  the  motion  or  request  of  the  plaintiffs  or  defend- 
ants. 

It  is  no  defense  to  such  an  action,  by  a  municipality,  that  the  wharf 
is  not  well  built,  or  needs  further  improvements,  but  the  remedy  for 
those  defects  is  by  mandamus  to  compel  the  municipality  to  supply 
them,  or  by  injunction  to  restrain  the  collection  of  wharfage.  Prescott 
V.  Borough  of  Duquesne,  48  Penn.  St.  118. 

In  addition  to  this  action  for  wharfage,  the  common  law  gave  the 
owner  of  a  wharf,  opened  to  the  public,  as  a  compensation  for  his  obli- 
gation to  repair,  the  right  to  distrain  for  such  wharfage  (Dill,  on  Mun. 
Corp.,  §  69) ;  and  other  special  remedies  are  sometimes  provided  by 
statute  to  enable  a  wharfinger  to  enforce  his  lien  on  the  goods  or 
vessel,  and  these  are  sometimes  made  exclusive,  so  that  wharfage  can 
be  collected  in  no  other  way.  Warren  v.  IfcDiarmid,  34  How.  (N. 
Y.)  304 ;  Mangicm  v.  Farrington,  1  Daly  (N.  Y.),  236. 

The  right,  as  between  individuals  and  a  municipal  corporation,  to 
moneys  collected  for  wharfage,  may  also  be  tried  in  an  action  as  for 
money  had  and  received.     Mmyhy  v.  City  Council,  11  Ala.  586. 

§  7.  Lien  for  wharfage.     A  wharfinger  has  a  specific  lien  upon 
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goods  deposited  on  his  wharf  for  money  due  for  the  wharfage  of  those 
goods,  and  also  a  general  lien  for  his  balance  of  accounts  against  the 
owner.  2  Kent's  Com.  642 ;  Naylor  v.  Mangles,  1  Esp.  (K.  P.)  109  ; 
Speai's  V.  Hartley,  3  id.  81.  He  has  also  a  lien  upon  the  vessel  from 
which  he  receives  the  goods.     Johnson  v.  The  McDonough,  Gilp.  101. 

A  wharfinger  has  no  general  lien  in  respect  of  laborage  and  ware- 
house room,  except  by  agreement  express  or  implied,  but  a  general 
continued  and  undisputed  usage  is  evidence  of  an  agreement.  Holder- 
ness  V.  Collinson,  1  M.  &  R.  55 ;  Y  B.  &  C.  212.  Nor  can  a  wharf- 
inger claim  a  lien  on  goods  of  one  owner,  the  identity  of  which  was 
not'  lost,  for  the  salvage  on  goods  of  other  owners  stored  with  them, 
the  identity  of  which  was  lost  in  a  fire  from  which  the  whole  were 
saved.     Grant  v.  Humjjhrey,  3  F.  &  F.  162. 

This  lien  upon  goods  will  prevail  over  legal  process  against  the 
owner  of  the  goods,  if  it  attached  prior  to  the  teste  of  such  process. 
Rex  V.  Hximrphrey,  McClel.  &  Y.  173.  In  case  the  ov/ner  of  goods 
deposited  on  a  wharf  sells  them,  he  can  relieve  himself  from  hability 
for  subsequent  charges  thereon  by  giving  notice  to  the  wharfinger  and 
paying  or  tendering  all  charges  for  wharfage  up  to  the  time  of  the  sale. 
Barry  v.  Longmore,  12  Ad.  &  E.  639 ;  6  P.  &  D.  344;  Wooster  v. 
Blossom,  5  Jones'  L.  (N.  C.)  244. 

Where  there  is  a  general  custom  that  the  charges  shall  be  paid  at 
Christmas  following  importation,  and  the  goods  are  sold  before  Christ- 
mas, the  wharfage  being  still  unpaid,  the  lien  is  lost,  although  the  im- 
porter has  become  bankrupt.      Crawshay  v.  Homfray,  4  B.  &  A.  50. 

A  w^iarfinger's  lien  for  wharfage  upon  a  foreign  vessel  is  entitled  to 
priority  over  a  bottomry  lien,  unless  he  has  made  an  express  personal 
contract  with  the  ship-owner.  Ex  parte  Lewis,  2  Gall.  (C.  C.)  483  ; 
Johnson  v.  The  McBonough,  Gilp.  (C.  C.)  101.  Such  a  lieu  upon  a 
vessel  is  lost  by  its  departure  from  its  moorings,  but  it  is  revived  if  the 
ship  is  brought  back  without  fraud  or  force.  Id.  ;  Russell  v.  The 
Swift,  1  Newb.  (C.  C.)  553.  If  a  vessel  is  under  arrest  on  legal  pro- 
cess at  the  time  the  wharfinger's  lien  attaches,  he  cannot  detain  it  to 
enforce  his  lien,  but  must  apply  to  the  court  for  its  allowance.  The 
Phehe,  Ware,  354. 

In  a  well-considered  case  in  the  supreme  court  of  the  United  States, 
it  was  held  that  a  contract  for  the  use  of  a  wharf  by  the  master  or  owner 
of  a  ship  or  vessel,  is  a  maritime  contract  and,  as  such,  that  it  is  cog- 
nizable in  the  admiralty ;  that  such  a  contract,  being  one  made  ex- 
clusively for  the  benefit  of  the  ship  or  vessel,  a  maritime  lien  in  the 
ease  supposed  arises  in  favor  of  the  proprietor  of  the  wharf  against  the 
vessel  for  payment  of  reasonable  and  customary  charges  in  that  behalf 
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for  the  use  of  the  wharf,  and  that  the  same  ma}^  be  enforced  by  a  pro- 
ceeding in  rem  against  the  vessel,  or  bj  a  suit  in  persona/m  against  the 
owner.     Ex  jparty  Easton,  95  U.  S.  (5  Otto)  68. 

§  8.  Actions  for  ol)striictious  to  wliarf.  The  owner  of  a  wharf 
on  navigable  waters  is  entitled  to  free  access  thereto,  without  unneces- 
sary obstruction  by  the  acts  of  others.  A  raftsman  upon  a  navigable 
river,  although  entitled  to  use  it  for  the  passage  of  his  rafts  or  other 
Walter  craft,  must  do  so  with  due  regard  to  the  rights  of  others,  and  has, 
therefore,  no  right  to  so  moor  his  rafts  as  to  seriously  interfere  with 
the  right  of  the  riparian  owner  to  bring  his  own  vessels  navigating  the 
river  to  his  own  wharf.  The  latter,  in  case  of  such  obstruction  by  a 
raft  moored  in  the  river  and  left  in  charge  of  no  one,  may  lawfully 
untie  it,  doing  no  unnecessary  damage  and  let  it  float  away.  Harring- 
ton V.  Edwards^  17  Wis.  586.  If  a  pier  projecting  near  a  wharf  is 
used  in  such  a  manner  as  to  prevent  the  owner  of  the  latter  from  using 
it,  that  may  be  an  obstruction  for  which  an  action  will  lie  to  recover 
damages,  though  it  will  not  entitle  the  wharfinger  to  wharfage. 
Camden  cfc  Amh.  E.  R.  v.  Finch,  5  Sandf.  48.  But  one  who  is  navi- 
gating a  river  has  the  right  to  land  at  such  wharf  as  suits  his  conven- 
ience, and  if,  in  so  doing,  the  stern  of  his  boat  is  carried  down  stream 
by  the  current,  or  by  other  circumstances,  so  that  it  projects  in  front 
of  and  obstructs  the  approach  to  an  adjoining  wharf,  he  is  not  liable 
for  any  consequential  damages  sustained  by  the  owner  of  such  wdiarf, 
provided  he  uses  due  care,  skill  and  dispatcli,  and  subjects  the  latter  to 
as  little  inconvenience  as  is  possible  consistently  with  the  exercise  of 
his  own  rights.  Sherlock  v,  Bainbridge,  41  Ind.  35 ;  S.  C,  13  Am. 
Eep.  302. 

A  private  action  can  be  maintained  by  the  owner  of  a  wharf  for  a 
public  nuisance  obstructing  the  approach  to  or  use  of  his  wharf,  as  by 
filling  up  the  river  or  the  like,  only  when  the  plaintiff  receives  special 
and  peculiar  damage  therefrom.  Dougherty  v.  Bunting,  1  Sandf.  1; 
Baron  v.  Baltimore,  2  Am.  Jur.  203  ;  Stetson  v.  Faxon,  19  Pick.  147 ; 
Thayer  v,  Boston,  id.  510  ;  Prest.,  etc.,  of  Harvard  Col.  v.  Stearns,  15 
Gray,  1. 

Neither  the  owner  of  a  vessel  which  without  his  fault  is  bm-ned  and 
sunk  near  the  mouth  of  a  slip,  so  as  to  prevent  other  vessels  coming 
in,  nor  an  insurance  company,  which  had  insured  an  interest  in  the  ves- 
sel and  has  accepted  an  abandonment,  is  liable  in  an  action  for  a  loss  of 
wharfage  caused  thereby  {Taylor  v.  Atlantic  M.  Ins.  Co.,  2  Bosw. 
[K  Y.]  106 ;  9  id.  369 ;  37  N.  Y.  [10  Tiff.]  275),  especially  where 
the  owner  makes  all  reasonable  efforts  to  remove  the  sunken  vessel.  Id. 
See  Yol.  4,  tit.  Nuisance. 
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§  9.  Duty  to  keep  in  repair.  The  common  law  imposed  upon  the 
owner  of  a  private  wharf,  wlio  opens  it  to  the  public,  the  duty  as  to 
the  public  of  keeping  it  in  good  repair ;  and  as  a  compensation  there- 
for, allowed  him  to  distrain  for  his  wharfage.  Keeping  a  pier  open 
for  the  purposes  of  loading  and  unloading  vessels  gives  a  general  license 
to  all  persons  to  go  upon  and  use  it  for  those  purposes,  and  the  owner 
or  occupant  is  bound  to  keep  it  in  a  safe  condition,  so  that  those  hav- 
ino-  lawful  right  can  go  upon  it  without  incurring  risk  of  injury.  Swords 
Y^Fclgar,  59  N.  Y.  28  ;  S.  C,  IT  Am.  Rep.. 295.  The  party  liable  to 
keep  it  in  repair  will  be  liable  to  any  one  who  receives  injury  through 
defects  in  the  structure,  unless  they  were  so  hidden  that  they  could  not 
be  discovered  by  reasonable  inspection,  or  were  previously  known  to 
the  person  injured.  Id. ;  Clancy  v.  Byrne,  58  Barb.  M9  ;  Wendall  v. 
Baxter,  12  Gray,  49-i.  A.  municipal  corporation  which  exercises  con- 
trol over  a  public  wharf,  and  receives  tolls  for  its  use,  owes  a  duty  to 
the  public  to  keep  it  in  a  proper  and  secure  condition,  and  is  liable, 
without  any  statutory  enactment  to  that  effect,  to  an  action  for  any 
special  injuries  to  vessels  caused  by  its  failure  to  discharge  that  duty  ; 
and  this  is  so  whether  it  has  or  has  not  adopted  or  enforced  ordinances 
for  the  regulation  of  such  wharf.  Pittsburg  v.  Grier,  22  Penn.  St.  54 ; 
Eastunan  v.  Meredith,  36  N.  H.  284  ;  Jeffersonmlle  v.  Louisville,  etc., 
Ferry  Co.,  27  Ind.  100 ;  BucTibee  v.  Brown,  21  Wend.  110.  So,  it 
is  liable  for  the  loss  of  a  horse  and  cart  when  caused  by  the  defective 
condition  of  the  wharf.  Macaidey  v.  Mayor,  etc.,  of  W.  Y.,  67  IST. 
T.  (22  Sick.)  602.  And  a  lessee  of  such  corporation  is  under  a  like 
liability.  Radway  v.  Briggs  37  N.  Y.  (10  Tiff.)  256. 

Proper  fastenings  must  be  provided  to  protect  vessels  from  being 
swept  away,  otherwise  the  wharf-owner  will  be  liable  for  damages 
caused  by  their  absence.  Shinhle  v.  Covington,  1  Bush  (Ky.),  617. 
If  goods  are  lost  by  reason  of  the  want  of  a  suitable  guard  to  a  pier, 
the  owner  or  lessee  is  liable  for  their  value.  Radxoay  v.  Briggs,  37 
N.  Y.  (10  Tiff.)  256. 

A  public  wharf  must  also  be  kept  unobstructed  and  in  a  proper  con- 
dition for  the  free  use  of  those  entitled  to  use  it,  and  a  lessee  thereof 
cannot  lawfully  place  structures  upon  it  for  his  own  convenience  which 
will  materially  incumber  it  or  interfere  with  such  use.  Coriinnissioners 
of  Pilots  V.  Clarlc,  33  E".  Y.  (6  Tiff.)  251. 

The  owner  of  a  wharf  is  not  absolutely  bound  to  maintain  a  depth 
at  such  wharf  sufficient  for  all  vessels  at  all  times,  but  it  is  his  duty 
to  give  information  as  to  the  inecpialities  in  the  depth  of  water,  when 
tluvt  is  material  to  the  safety  of  a  vessel  about  to  moor  there.  Nel- 
son V.  Pho&nix  Chem.  Works,  7  Ben.  37. 
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§  10.  Duty  as  to  goods.  Wharfingers  are  bailees  of  the  goods  de- 
posited on  their  wharves.  The  contract,  implied  if  not  expressed 
npon  such  a  deposit,  is  one  of  mutnal  benefit,  and  the  wharfinger  is, 
therefore,  only  bound  to  exercise  reasonable  and  ordinary  care  in  respect 
to  them,  and  is  liable  only  for  losses  occasioned  by  a  want  of  such  care. 
Cox  V.  0' Riley,  4  Ihd.  368 ;  FooU  v.  Stqrrs,  2  Barb.  326 ;  Blin  v. 
Mayo,  10  Yt.  56.  In  an  action  for  such  a  loss  it  seems  the  burden  of 
proof  is  on  the  plaintiff  to  show  negligence,  lb. 

In  order  to  render  the  wharfinger  liable  for  goods  in  any  event, 
there  must  be  an  actual  delivery  to  him  or  his  agent.  A  delivery  on 
his  wharf  is  not  necessarily  a  delivery  to  him.  Id. ;  Buchnan  v.  Levi, 
3  Camp.  41-1.  His  responsibity  for  the  goods  does  not  begin  until  he 
has  either  expressly  or  by  implication  received  them.  Eodgers  v.  Stophel, 
32  Penn.  St.  Ill ;  Quiggin  v.  Buff,  1  M.  &  W.  174  ;  S.  C,  1  Gale, 
420.     Yol.  2,  pp.  23,  52. 

Owners  of  a  wharf,  who  have  a  storehouse  adjoining  and  receive 
goods  in  store  for  a  compensation,  are  held  to  be  liable,  not  as  wharf- 
ingers, but  as  warehousemen.  Piatt  v.  Hibhard,  7  Cow.  497.  But 
the  liability  of  the  two  classes  of  bailees,  if  not  identical,  is  nearly  so. 
It  is  the  duty  of  the  wharfinger  to  deliver  the  goods  as  he  may  be 
directed  by  his  bailor.  It  they  are  to  go  away  by  vessel  the  wharfin- 
ger will  not  be  discharged  by  a  delivery  to  one  of  the  crew  of  such  ves- 
sel, but  must  deliver  to  the  captain  or  some  onehaving  authority  to 
receive  them.  Leigh  v.  Smith,  1  C.  &  P.  638 ;  R.  &  M.  224.  If  by 
established  usage  they  are  to  be  delivered  to  the  mate  of  the  vessel  on 
the  wharf,  such  a  delivery  relieves  the  wharfinger  from  further  respon- 
sibility.    Cohhan  V.  Bowne,  5  Esp.  41. 

If  notified  that  the  goods  in  his  possession  bear  a  spurious  trade- 
mark, and  that  the  sale  will  be  enjoined,  and  he  is  requested  not  to 
deliver  them,  he  will  be  justified  in  withholding  delivery.  LIunt  v. 
Maniere,  34  Beav.  157;  13  W.  R.  212  ;  11  L.  T.  (IS".  S.)  469. 

As  to  goods  which  a  wharfinger  undertakes  to  convey  from  the  wharf 
to  a  vessel  by  his  own  lighters,  he  assumes  the  greater  liability  of  a 
common  carrier.  Maving  v.  Todd,  1  Stark.  72 ;  S.  C,  4  Camp.  225  ; 
See  Yol.  4,  tit.  Negligence. 

%  11.  Actions  by  wliarfiugers.  The  actions  for  wharfage  and  for 
damages  arising  from  obstructions  have  already  been  spoken  cf.  In 
addition  to  these,  a  wharfinger  may  maintain  an  action  of  trespass  or 
trover  for  any  unlawful  interference  with  his  possessory  rights  and  in- 
terest in  the  property,  the  same  as  any  other  bailee.  But  he  is  also 
entitled  to  the  benefit  of  equitable  remedies  for  the  prevention  of  in- 
juries to  his  rights.     Thus  a  court  of  equity  will  protect   by  injunc- 
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tion  the  owners  of  a  private  wharf,  having  an  exclusive  right  of  wharf- 
age, from  any  interference  with  such  right  by  a  municipal  corporation, 
as  bj  its  appropriating  an  adjoining  slip  to  the  purposes  of  a  public 
ferrv.  Murray  v.  Sharj),  1  Bosw.  (N.  Y.)  539.  It  will  also  restrain 
encroachments  upon  the  use  of  wharves  and  piers  of  private  owners  by 
stationary  obstructions  preventing  ingress  to  and  egress  from  their  prop- 
erty or  other  occupation  of  the  waters  necessary  to  the  proper  enjoyment 
thereof  by  floating  vessels  {Peiiniman  v.  j^.  Y.  Balance  Co.^  13  How. 
[jST.  Y.]  40) ;  or  by  the  construction  of  another  wharf  in  front  of  those 
already  constructed,  cutting  them  off  from  navigable  waters.  Coioell 
V.  Martin,  43  Cal.  605. 

§  12.  Actions  agaiust  wliarflugers.  An  action  will  lie  against  a 
wharfinger  for  any  breach  of  his  duty  in  respect  to  the  goods  deposited 
with  him.  If,  after  having  assented  to  the  title  of  a  party  demanding 
goods  deposited  to  be  shipped  to  his  wharf,  he  refuses  to  deliver  them 
to  such  person,  trover  will  lie,  and  he  will  be  estopped  from  denying  the 
title.     EoU  V.'  Griffen,  3  M.  &  S.  T32  ;  S.  C,  10  Bing.  246. 

If  a  vessel  lawfully  making  use  of  his  wharf,  and  exercising  proper 
care,  is  injured  by  the  inequalities  of  the  bottom  alongside,  the  wharf- 
inger is  liable  for  the  damage.  Sawyer  y.  Oakman,  TBlatchf.  (C.  C.) 
290;  Carleton  v.  Franconia  Iron  Co.,  99  Mass.  216. 

The  remedy  against  the  proprietors  of  a  franchise  of  wharfage  in 
case  of  neglect  to  provide  adequate  facilities  is  by  mandamus  to  com- 
pel them  to  provide  such  facilities,  or  by  injunction  to  restrain  them 
from  collecting  wharfage.  Prescott  v.  Borough  of  Duqumne,  48 
Penn.  St.  118.  But  a  mandatory  injunction  will  not  be  granted  to 
compel  the  owners  of  a  private  wharf  to  allow  wharfage  facilities  to  a 
particular  person  as  well  as  to  others  where  they  have  only  exercised  a 
legal  discretion  in  excluding  him  on  account  of  an  excess  of  other  bus- 
iness. Audenreid  v.  Phil.  &  Read.  R.  R.  Co.,  68  Penn.  St.  370  ;  S.  C, 
8  Am.  Rep.  195. 
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CHAPTER  CXXXIV. 

WILLS. 
ARTICLE  I. 

OF   WILLS    LS^    GEXEEAL. 

Section  1.  Action  to  establish  or  constrne.  A  vrHl  is  a  disposi- 
tioD  of  property,  real  or  personal,  or  botli.  made  by  the  owner  with 
intent  that  it  shall  take  effect  at  his  death.  Being  the  basis  of  title  to 
vast  amounts  of  property,  the  mode  in  which  wiHb  shall  be  executed, 
authenticated  and  established,  has  very  properly  been  made  the  subject 
of  leo^islation  by  all  civilized  nations,  and  their  interpretation  and  en- 
forcement has  occupied  a  large  place  in  the  business  of  the  courts. 
Generally  they  ai-e  reqiui-ed  to  be  in  writing,  signed  and  published  by 
the  testators  in  the  presence  of  witnesses,  who  also  sign  them  and  are 
mainly  relied  upon  to  establish  their  authenticity,  but  in  special  cases, 
usually  defined  by  statute,  verbal  or  nuncupative  wills  made  in  the 
presence  of  witnesses  are  also  held  valid. 

The  general  subject  of  wills  embraces  an  immense  field,  wliich  it 
would  be  impossible  to  traverse  in  this  brief  chapter,  but  there  are  cer- 
tain actions  in  respect  to  wills  which  of  late  are  becoming  more  common 
than  they  were  formerly,  a  concise  view  of  which  is  necessary  to  com- 
plete the  plan  announced  in  the  preface  of  this  work. 

Jurisdiction  to  take  the  proof  and  establish  the  authenticity  and 
validity  of  wills,  and  to  construe  their  provisions,  is  usually  conferred 
by  law  upon  courts  created  for  that  special  ptirpose,  and  known  by  the 
various  names  of  ordinary,  orphans',  probate,  or  surrogate  courts.  To 
be  recognized  as  evidence  of  title  to  property,  a  wiU  must  ordinarily 
be  first  proved  in  a  court  of  that  character,  for  the  district  in  which 
the  testator  was  domiciled  at  the  time  of  his  decease.  See  WM  v. 
Sweenty,  SI  El.  213.  The  case  of  a  wiU  suppressed  or  destroyed  by 
the  executor  or  an  interested  party  is  an  exception  to  this  rule.  2  Eedf. 
on  Wnis,  12. 

The  powers  of  these  courts  are  entirely  statutory,  and  are  generally 
too  limited  to  enable  them  to  deal  efficiently  with  all  the  questions  which 
arise  in  respect  to  wills,  and  recourse  must,  therefore,  be  had  to  courts 
ToL.  YI.— 48 
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of  equity  having  a  general  jurisdiction.  In  some  of  the  American  States, 
however,  as  in  Wisconsin,  they  have  all  the  legal  and  equitable  powers 
necessary  to  the  due  administration  of  estates,  and  can  enforce  trusts 
created  by  wills  the  same  as  courts  of  equity,  the  jurisdiction  of  the 
latter  courts  being  merely  concurrent.  Brook  v.  Ghapjpell,  34  Wis. 
405 ;  Jackman  Will  Case,  26  id.  104. 

The  proceeding  to  prove  a  will  in  an  ordinary  court  of  probate, 
thoufdi  not  an  action  in  the  strict  sense  of  that  term,  yet  so  far  partakes 
of  the  nature  of  one,  especially  when  objections  are  interposed  by  any 
of  the  parties  interested,  that,  to  a  great  extent,  the  same  rules  and 
principles  apj^ly  to  it  as  to  an  action  for  the  same  purpose.  The  no- 
tice required  by  law  to  be  given  to  the  parties  interested  is  not  a  com- 
pulsory process,  and  none  but  those  who  choose  need  appear ;  but  those 
who  do  appear  are  at  liberty  to  make  and  urge  all  legal  objections  to 
the  will  proposed  to  be  proved,  or  to  the  construction  thereof  claimed 
by  parties  adversely  interested,  as  fully  as  are  defendants  in  an  ordinary 
action  ;  and  usually  they  ]nay  have  questions  of  fact  submitted  to  a  jury 
in  that  court,  or  in  an  appellate  court  of  more  extensive  jurisdiction. 
A  revocation  by  a  subsequent  will,  duly  made  and  published,  is  available 
to  prevent  the  probate  of  the  will  claimed  to  be  revoked  by  it,  although 
such  subsequent  will  cannot  be  found,  or  is  not  capable  of  being  so 
clearly  proved  as  to  entitle  it  to  be  admitted  to  probate.  Moore  v. 
Griswold,  1  Eedf.  (N.  Y.)  388  ;  Wallis  v.  Wallis,  114  Mass.  510.  And 
a  will  which  has  been  lost,  or  fraudulently  suppressed  or  destroyed, 
may,  in  England,  and  in  some  of  the  American  States,  be  established  in 
the  probate  court  of  the  proper  district.  Podmore  v.  Whatton,  33  L. 
J.  Prob.  143  ;  13  W.  K.  100  ;  McBeth  v.  McBeth,  11  Ala.  596  ;  Slade 
V,  Street,  27  Ga.  17.  But  a  court  of  equity,  where  it  has  not  exclusive, 
has  at  least  concurrent  jurisdiction  of  such  cases.  Uayne  v.  Hayne,  1 
Dick.  18  ;  Tiicker  v.  PMjjjjs,  3  Atk.  360;  Boyse  v.  Bosboroncjh,  6  H. 
of  L.  C.  3  ;  Brown  v.  Broion,  10  Yerg.  84 ;  Mead  v.  Heirs  of  Lang  don, 
and  Heirs  of  Adams  v.  Adams,  22  Yt.  50,  59 ;  Harris  v.  Tisereau, 
52  Ga.  153 ;  S.  C,  21  Am.  Rep.  242.  And  even  where  express  stat- 
utes exist,  providing  for  suits  of  that  character,  it  has  been  held  that 
equity  had  jurisdiction  in  cases  where  fraud  was  alleged,  independently 
of  the  statute.  Bowen  v.  Idley,  6  Paige,  46  ;  Hall  v.  Gilbert,  31  Wis. 
691. 

An  action  may,  therefore,  be  maintained  in  equity  to  establish  a  will 
which  is  alleged  to  have  been  lost,  suppressed  or  destroyed.  But  it  is 
essential  to  jurisdiction  of  such  an  action,  that  the  will  should  have 
been  actually  in  existence  at  the  time  of  the  testator's  death,  or  that  the 
inability  to  produce  it  shall  have  arisen  from  accident  or  fraud.  Bulkley 
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V.  Redmond,  2  Bradf.  (K.  Y.)  281 ;  Buchanan  v.  Matlock,  8  Humph. 
390,  If  it  was  destroyed  in  the  life-time  of  the  testator,  and  with  his 
knowledge  or  assent,  there  must  be  proof  that  he  was  at  the  time  in- 
competent to  consent,  or  that  his  consent  was  .procured  by  fraud.  Body, 
in  Goods  of,  4  S.  &  T.  9 ;  34  L.  J.  Prob.  55 ;  Allison  v.  Allison,  7 
Dana,  90.  The  mere  fact  that  it  was  not  destroyed  in  the  presence  of 
two  witnesses,  as  required  by  statute,  to  make  it  operate  as  a  revocation, 
cannot  be  deemed  such  a  fraud  as  to  entitle  the  destroyed  will  to  be 
established  in  equity.  The  fraud  must  consist  in  some  deceitful  con- 
trivance, device,  or  practice,  to  defeat  the  wishes  and  intent  of  the 
testator,  in  regard  to  his  will ;  and  the  question  of  fraudulent  intent 
is  one  of  fact.  Timon  v.  Claffy,  45  Barb.  438 ;  41  N.  Y.  (2  Hand) 
619. 

"Where  a  will  is  alleged  to  have  been  duly  executed  and  deposited 
with  a  person  for  safe-keeping,  and  that  such  person  has  never  pre- 
sented it  for  probate,  or  even  for  inspection,  but  has  himself  been  ap- 
pointed administrator  of  the  estate,  and  as  such  has  paid  over  the  assets 
to  his  wife,  the  sole  heir  of  the  testator,  a  suit  may  be  maintained  by 
legatees  to  have  such  will  proved  and  confirmed,  and  to  compel  an  ac- 
counting and  payment  of  their  legacies  by  such  heir.  Hall  v.  Gilbert, 
31  Wis.  691. 

Any  person  who  derives  title  under  a  will  may  maintain  an  action 
against  the  heir  of  the  testator,  or  other  person  who  has  fraudulently 
destroyed  the  will  in  order  to  defeat  his  title,  to  have  the  same  estab- 
lished. Such  an  action  may  be  maintained  by  a  residuary  devisee  of 
an  estate,  even  against  the  executor  of  the  legal  heir  of  such  estate, 
where  such  heir  has  destroyed  the  will,  under  which  she  was  entitled  to 
a  mere  life  estate,  in  order  to  secure  the  full  title  to  herself.  Harris 
V.  Tisereau,  52  Ga.  153  ;  S.  C,  21  Am.  Eep.  242.  In  England  it  is 
held  that  a  mere  legal  devisee,  not  charged  with  any  trust  or  duty  under 
a  will,  may  maintain  a  bill  against  the  heir  at  law  to  establish  such 
will.  Colclough  V.  Boijse,  6  H.  L.  C.  1 ;  3  Jur.  (^.  S.)  373 ;  26  L.  J.  Ch. 
256. 

It  has  been  held  in  some  cases  that  equity  has  no  jurisdiction  of  an 
action  to  establish  a  will,  until  it  has  first  been  set  up  in  the  proper 
probate  court.  Ryves  v.  Wellington,  9  Beav.  579 ;  15  L.  J.  Ch.  461. 
The  ecclesiastical  courts  of  England,  which  are  probate  courts,  have  no 
jurisdiction  to  determine  the  validity  of  a  will  of  real  estate  ;  but  after 
a  will  has  been  contested  in  those  courts,  and  established  there  as  to 
personalty,  an  action  in  equity  may  be  brought  by  the  devisee  of  the 
realty,  against  the  person  who  so  contested  it,  to  establish  the  will  as  to 
realty.     Lovett  v.  LoveU,  1  F.  &  F.  581  ;  2  Jur.  (K.  S.)  1130. 
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In  Ohio  the  contestants  of  a  will  may  proceed  eitlier  according  to 
the  forms  of  chancery,  or  by  petition  under  the  Code.  In  either  pro- 
ceeding, issue  must  be  joined  in  some  form  as  to  whether  the  will  sought 
to  be  proved  is  the  last  will  of  the  testator  or  not,  the  affirmative  of 
such  issue  being  with  the  proponent.  Brown  v.  Griffiths.  11  Ohio  St. 
329. 

The  jm-isdiction  to  establish  a  lost  or  destroyed  will  necessarily  draws 
to  it  power  to  set  aside  in  the  same  action  a  subsequent  invalid  will, 
purporting  to  be  a  revocation  of  the  first.  Boioen  v.  Idley,  6  Paige, 
46.  But  equity  has  no  jurisdiction  to  set  aside  a  will  which  has  been 
admitted  to  probate,  or  the  probate  thereof,  on  the  ground  that  the  same 
was  fraudulently  obtained.  Archer  y.  Meadows,  33  "Wis.  166;  Parker 
V.  Parker,  11  Cush.  519 ;  Harris  v.  Tisereaii,  52  Ga.  153 ;  S.  C,  21 
Am.  Eep.  242. 

A  suit  to  establish  a  will  is  in  the  nature  of  an  action  in  rem,  and  all 
persons  interested  for  or  against  it  should  be  made  parties,  as  all  will 
be  bound  by  the  judgment.  Patton  v.  Allison,  7  Humph.  320  ;  Eddie 
V.  ParJce,  31  Mo.'  513. 

The  mode  of  establishing,  in  one  country  or  State,  a  will  disposing 
of  property  therein,  but  executed  in  another  country  or  State,  is  ordi- 
narily prescribed  by  statute.  The  filing  of  an  authenticated  copy  of  the 
will,  and  of  the  proceedings  and  decree  of  the  proper  court  of  the  dom- 
icile of  the  testator  admitting  it  to  probate,  in  the  proper  probate  office 
of  the  State  where  it  is  sought  to  be  established  is,  in  many  of  the 
American  States,  made  sufficient  to  entitle  it  to  admipsion  as  a  valid 
will;  but  in  New  York  there  are  statutory  provisions  for  making  proof 
before  the  court  of  chancery  of  foreign  wills  made  by  persons  leaving 
property  in  that  State. 

As  before  stated,  courts  of  probate  jurisdiction  are  usually  empow- 
ered to  construe  wills,  whenever  that  is  necessary  to  the  due  administra- 
tion of  the  estate ;  and  in  some  States  their  jurisdiction  in  that  respect 
is  co-extensive  with  that  possessed  by  courts  of  equity,  but  in  others  it 
is  more  limited.  Brook  v.  Chappell,  34  Wis,  405,  419  ;  E.  Schaeffner's 
Appeal,  41  id.  260.  In  Wisconsin,  either  the  probate  court  or  the  cir- 
cuit court  on  appeal  may  construe  a  will,  in  a  contest  between  the  execu- 
tor and  the  residuary  legatee  respecting  the  rights  of  the  latter.  Jackman 
Will  Case,  26  Wis.  104 ;  Tryon  v.  Farnsworth,  30  id.  57Y ;  Chandler's 
Appeal,  34  id.  505. 

The  construction  of  wills,  however,  frequently  presents  embarrassing 
questions,  which  can  best  be  expounded  by  a  court  of  equity.  The 
case  of  an  ambiguous  will  is  one  peculiarly  needing  the  aid  of  equity 
to  construe  it.     The  discovery  and  enforcement  of  trusts  is  one  of  the 
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most  important  heads  of  equity  jurisdiction,  and  as  these  very  fre- 
quently arise  from  the  language  of  wills,  or  from  the  facts  connected 
with  their  execution,  a  court  of  equity  may  properly  assert  its  right  to 
construe  wills  upon  that  ground,  if  no  other.  The  jurisdiction  is  inci- 
dental to  that  over  trusts.  Chipman  v.  Montgomery^  i  Ilun  (N.  Y.), 
739 ;  S.  C.  affirmed,  63  K.  Y.  (18  Sick.)  221. 

Questions  as  to  the  construction  of  a  will  can  only  be  raised  after  the 
will  has  been  proved  before  a  court  of  competent  jurisdiction.  Myves 
V.  Wellington,  9  Beav.  579  ;  15  L.  J.  Ch.  161 ;  Estate  of  Coll,  49  Cal. 
600. 

Any  executor  or  administrator  with  the  will  annexed,  holding  prop- 
erty under  a  trust  created  by  a  will,  may,  in  case  doubts  arise  as  to  the 
true  construction  of  such  will,  bring  his  bill  in  equity,  setting  forth  the 
facts,  and  calling  upon  persons  claiming  adversely  to  each  other  to  settle 
their  rights  before  the  court,  and  asking  the  court  to  construe  the  will 
and  direct  as  to  the  mode  of  executing  the  trust.  1  Redf .  on  Wills,  492  ; 
Schaeffer's  Appeal,  41  Wis.  260.  Such  a  bill  is  sometimes  termed  a 
bill  of  interpleader,  and  is  indeed  of  that  nature,  but  differs  from  one 
in  that  the  executor  has  an  interest  in  the  result.  Wheeler  v.  Hartshorn, 
40  Wis.  83.  But  a  mere  foreign  administrator  of  one  who  derived  es- 
tate under  the  will  of  her  ancestor  in  the  State  where  she  was  domiciled 
at  the  time  of  her  death  is  not  a  proper  party  in  a  suit  in  that  State  to 
construe  the  will  of  such  ancestor ;  certainly  not  for  affirmative  relief. 
White  V.  Howard,  52  Barb.  294. 

Such  a  suit  may  also  be  maintained  by  any  party  claiming  an  interest 
under  a  will  against  the  executor  or  administrator,  and  all  other  parties 
interested  in  the  question.  Thus,  parties  claiming  an  interest  in  land 
under  a  will  may  maintain  an  action  for  a  construction  of  the  will,  and 
for  partition  and  an  accounting  against  others  who  are  in  possession 
claiming  exclusive  rights  under  the  same  will,  and  that  without  first 
trying  the  question  of  title  in  ejectment.  Scott  v.  Guernsey,  60  Barb. 
163.  But  if  no  estate  in  or  control  over  the  testator's  land  was  given 
to  the  executors,  they  cannot  join  vvdth  the  heir  to  obtain  construction 
of  a  clause  in  the  will  giving  a  farm  to  one  legatee  on  condition  of  his 
supporting  the  testator ;  nor  can  the  heir  obtain  construction  thereof  in 
a  suit  in  his  own  name,  upon  his  mere  allegation  of  the  failure  of  such 
legatee  to  perform  the  condition  without  proof.  Brundage  v.  Brun- 
dage,  65  Barb.  397.  ISTor  can  one  who  claims  a  mere  legal  estate  in 
realty  under  a  will  where  there  is  no  trust  come  into  equity  to  obtain 
a  judicial  construction  of  such  will.  Bailey  v.  Briggs,  56  JST.  Y, 
407 ;  6  Lans.  356.  JSTor  can  heirs  at  law  do  so  unless  they  are  speci- 
ally authorized  by  statute  {Meserole  v.  Meserole,  1  Hun,  ^^),  nor  can 
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a  devisee  of  real  estate,  claiming  title  by  reason  of  the  invalidity  of 
the  residuary  devise,  or  a  mere  pecuniary  legatee,  sue  for  a  judicial  con- 
struction. 'CMjyman  v.  Montgomery,  4  Hun  (K.  Y.),  739 ;  S.  C. 
affirmed  63  N.  Y.  (18  Sick.)  221.  A  legatee  cannot  maintain  an 
action  for  the  sole  purpose  of  obtaining  a  construction  of  a  will. 
Sutherland  v.  Ronald,  11  Hun,  238.  If  a  distributee  can  in  any  case 
do  so  he  can  do  it  only  when  the  executor  has  in  his  hands  personal 
property  in  trust,  either  under  the  provisions  of  the  will  for  the  lega- 
tees or  because  of  the  invalidity  of  its  provisions  for  the  distributees 
under  the  statute  ;  and  that  fact  must  be  alleged  and  proved.  Id.  A 
court  of  equity  will  not  attempt  to  construe  a  clause  in  a  will,  if  some 
of  the  parties  interested  in  its  construction  are  not  in  esse,  or  are  not 
before  the  court  as  parties,  or  if  those  interested  and  before  the  court 
do  not  ask  it.  Parks  v.  Parks,  9  Paige,  107.  That  a  widow  can 
maintain  an  action  to  obtain  a  construction  of  her  husband's  will,  see 
Keteltas  v.  Keteltas,  53  How.  (^.  Y.)  65. 

A  brief    statement  of    the  general   principles  governing  courts  of 
equity  in  the  construction  of  wills  as  derived  from  the  numerous  cases 
on  that  subject  will  not  be  out  of  place  here.     The  object  of  the  court 
always  is  to  arrive  at  the  probable  intent  of  the  testator,  and  for  that 
purpose  it  is  frequently  necessary  to  depart  more  or  less  from  the  strict 
literal  and  grammatical  import  of  the  words.     It  is  held  that  the  words, 
with  the  exception  of  technical  terms,  must  be  given  their  ordinary 
popular  signification  unless  there  is  something  in  the  context  or  sub- 
ject-matter to  indicate  a  different  use;    and  this  indication  must  be 
clear  and  unequivocal  in  order  to  prevail.     Technical  words  are  prima 
facie  to  be  given  their  technical  meaning.     Where  the  words  can  have 
a  natural  and  also  a  secondary  and  unusual  interpretation,  the  former 
will  be  preferred ;  and  j)lain  and  distinct  words  will  not  be  held  con- 
trolled by  other  words,  unless  they  are  equally  plain  and  distinct.     A 
construction  which  gives  a  reasonable  and  natural  direction  to  property 
is  to  be  preferred  to  one  which  is  capricious  and  uncertain,  where  the 
language  admits  of  two  constructions.     This  intent  of  the  testator  is 
to  be  gathered  only  from  the  words  found  in  the  instrument,  and  such 
as  are  necessarily  supplied  by  the  context.     Where  a  contingency  has 
happened  not  provided  for  by  the  testator,  and  it  cannot  be  conjectured 
what  he  would  have  done  if  such  a  contingency  had  been  present  to 
his  mind,  the  words  to  be  construed  are  to  be  taken  in  theh  ordinary 
sense.     General  words  following  a  specific  enumeration  are  to  be  limi- 
ted in  their  operation  to   matters    ejusdem  generis.     Every   portion 
of  a  will  is  to  be  upheld  if  possible,  but  in  cases  of  irreconcilable  repug- 
nancy the  latest  portions  of  the  will  must  stand.     Words  evidently 
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omitted  may  be  supplied  by  intendment,  or  by  reference  to  correlative 
parts  of  the  will ;  and  words  may  be  transposed  to  make  the  meaning 
clear,  but  no  word  is  to  be  rejected*  or  changed  excejDt  upon  the  clearest 
certainty.  In  ascertaining  the  intent  of  the  testator,  full  effect  is  to  be 
given  to  the  particular  as  well  as  to  the  general  intent,  so  far  as  it  can 
be  ascertained  from  the  will  and  is  consistent  with  law.  See  1  Kedf. 
on  "Wills,  437,  etc. ;  Willard's  Eq.  490,  etc. ;  Van  Vechten  v.  Keator, 
63  N.  Y.  (IS  Sick.)  52  ;  Anlick  v.  Wallace,  12  Bush  (Ky.),  531;  Jlani- 
mett  Y.  Hanwiett,  43  Md.  307;   Courier  v.  Stagg,  27  N.  J.  Eq.  305. 

A  court  of  equity  will  declare  a  trust  whenever  that  appears  to  be 
the  intention  of  the  testator,  though  not  contained  in  the  will ;  when- 
ever the  words  of  the  will  imply  a  trust  for  relatives ;  whenever  the 
will  charges  the  estate  with  the  payment  of  debts  ;  whenever  a  noto- 
rious fraud  upon  a  legatee  appears ;  and  whenever  a  legatee,  who 
promised  the  testator  that  he  would  stand  as  trustee  for  another,  refuses 
to  do  so.  Shaw  v.  Borrer,  1  Keen.  559,  576  ;  Bailey  v.  Ekins,  7 
Yes.  319  ;  Ball  v.  Harris,  4  Myl.  &  Cr.  267 ;  3  Jur.  140. 

§  2.  Of  tlie  evidence  admissible.  In  a  proceeding  to  establish  a 
will,  whether  in  a  probate  com-t  or  a  court  of  equity,  the  burden  of 
proof  is  on  the  proponent  to  make  2t,  prima  facie  case.  Substantially 
the  same  kind  of  evidence  is  admissible  and  is  required  for  that  pur- 
pose in  either  court. 

A  proceeding  to  establish  a  lost  or  destroyed  will  is,  however,  a 
case  for  secondary  evidence  exclusively,  the  best  evidence  being  neces- 
sarily unattainable.  Everitt  v.  Evei'itt,  41  Barb  385 ;  reversed,  27 
How.  (K.  Y.)  600.  See  Rider  v.  Legg,  51  Barb.  260.'  The  facts  of 
the  due  execution  of  the  will  and  of  the  death  of  the  testator  must 
be  proved  substantially  as  in  the  case  of  an  existing  will,  and  in 
addition  thereto,  proof  must  be  made  of  its  existence  at  the  death  of 
the  testator,  of  its  subsequent  loss,  suppression  or  destruction,  or  of  its 
fraudulent  destruction  prior  to  the  testator's  death,  and  also  of  its  con- 
tents. Grant  v.  Grant,  1  Sandf.  Ch.  235 ;  Clark  v.  Wright,  3  Pick. 
67.  In  ordinary  cases,  but  little  if  any  proof  of  the  death  of  the 
testator  is  required  beyond  general  notoriety  and  the  statement  of  the 
fact  continued  in  the  application  for  probate  ;  but  when  the  testator 
is  alleged  to  have  died  abroad,  proof  of  his  absence  unheard  of  for 
seven  years,  or  in  some  cases  for  a  less  time,  or  of  reliable  rej^utation 
of  the  fact  and  manner  of  his  death,  which  has  reached  his  friends  and 
relatives  in  such  form  as  to  gain  general  credit,  has  been  held  sufficient. 

The  burden  of  proving  the  due  execution  of  a  will  and  the  testa- 
mentary capacity  of  the  testator  falls,  in  the  first  instance,  upon  the 
person  presenting  the  will  for  probate.     The  proof  of   due  execution 
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ordinarily  consists  of  proof  that  it  was  voluntarily  signed  by  the  testa- 
tor with,  knowledge  of  its  contents,  or  by  some  one  in  his  presence 
and  at  his  request,  in  the  presence  of  the  number  of  witnesses  re- 
quired by  law,  who  also  signed  it  as  witnesses  in  jjresence  of  the  testa- 
tor and  of  each  other,  and  was  by  the  testator  published  or  declared 
to  them,  in  some  form,  to  be  his  last  will  and  testament.  For  making 
this  j^roof,  the  testimony  of  the  subscribing  witnesses  is  mainly  relied 
upon,  and  one  or  more  of  them  must  be  produced,  if  practicable,  at 
the  hearing  of  the  application  ;  but  if  they  reside  abroad  and  their  at- 
tendance cannot  be  procured,  it  is  the  practice  of  the  English  and  of 
some  of  the  American  courts  to  issue  a  commission,  with  the  original 
will  attached,  to  take  their  testimony.  Forster  v.  Forster^  10  Jur.  (IST. 
S.)  59-1:.  If  the  witnesses  are  dead,  or  have  lost  all  recollection  of  the 
execution  of  the  will,  proof  of  handwriting  is  admissible.  Price  v. 
Broimi,  1  Bradf.  (N.  Y.)  291 ;  PeeUes  v.  Case,  2  id.  226. 

At  common  law  the  testimony  of  one  of  the  subscribing  witnesses, 
if  credible,  was  sufficient  to  establish  the  due  execution  of  a  will,  pro- 
vided he  testified  that  he  saw  the  other  witnesses  subscribe  it  in  the  testa- 
tor's presence.  Graham  v.  O' Fallon,  3  Mo.  507  ;  Doni  v.  Broion,  4 
Cow.  483  ;  Jackson  v.  Betts,  6  id.  37Y ;  Dickey  v.  Malechi,  6  Mo.  177. 
And  that  rule  still  prevails  in  the  surrogate  courts  of  ISTew  York,  in  case  of 
a  lost  will,  notwithstanding  the  j)rovision  of  the  Revised  Statutes  requir- 
ing two  witnesses  to  that  fact  in  a  chancery  proceeding  for  the  same 
purpose.  Harris  v.  Harris,  26  N.  Y.  433 ;  Timon  v.  Claffy,  45 
Barb.  438 ;  41  IST.  Y.  619.  The  testimony  of  a  single  witness  that  a 
will  was  wholly  written  and  signed  by  the  testator  is  sufficient  in  Ken- 
tucky to  set  up  such  will,  if  its  loss  after  his  death  and  its  contents  are 
satisfactorily  made  out.  Baker  v.  Dohyns,  4  Dana,  220.  But,  the  rule 
prevails  to  a  considerable  extent,  in  suits  in  chancery,  to  prove  lost  or 
destroyed  wills,  that  all  the  subscribing  Avitnesses  must  be  produced  in 
the  first  instance,  and  every  important  requisite  of  the  statute  must  be 
proved  by  each  witness ;  but  their  absence  may  be  accounted  for  as  in 
other  cases,  so  as  to  let  in  secondary  proof.  James  v.  Parnell,  Tm^n. 
&  Russ.  417;  Bomford  v.  Wilme,  1  Beat.  252;  Concannon  v.  Cruise, 
2  Moll,  332  ;  Burwell  v.  Corhin,  1  Rand.  131 ;  Kitchens  v.  iLitchens, 
39  Ga.  108. 

Very  strict  proof  of  a  compliance  with  all  the  requirements  of  the 
statute,  in  respect  to  the  execution  of  the  will,  is  usually  insisted  upon  ; 
and  this  rule  applies  with  at  least  ecpial,  if  not  with  greater  force,  to  a 
lost,  as  well  as  to  an  existing  will.  Bailey  v.  Stiles,  1  Green's  Ch.  220  ; 
Moore  v.  Whitehouse,  3  S.  &  T.  567 ;  1  L.  T.  (N.  S.)  Prob.  458  ;  Jlearns 
v.  Kearns,  4  Ilarr.  83. 
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As  to  the  testamentaiy  capacity  of  the  testator,  and  the  vokmtary 
nature  of  the  will,  the  presumption  is  in  favor  of  both  ;  and  though 
the  witnesses  are  usually  questioned  as  to  his  sanity,  the  burden  of 
showing  the  contrary  is  on  the  contestants  of  the  will.  Jackson  v. 
Yan  Dusen,  5  Johns.  144  ;  White  v.  Wilson-,  13  Yes.  87  ;  Atty.-Gen. 
V.  Parnther,  3  Bro.  (C.  C.)  443  ;  Tucker  v.  Phipps,  3  Atk.  361 ;  Werst- 
ler  V.  Ctister,  46  Penn.  St.  502  ;  PimycCn  v.  Price,  15  Ohio  St.  1. 
Proof  that  the  testator  had  once  been  insane  has,  in  some  cases,  been  held 
to  change  the  burden  of  proof.  Saxon  v.  Whitaker,  30  Ala.  237 ; 
HaUey  v.  Welster,  21  Me.  461 ;   Griffin  v.  Griffin,  R.  M.  Charlt.  217. 

If  a  single  unimpeachable  witness  testifies  to  the  fact  that  the  testa- 
tor knew,  at  the  time  of  its  execution,  the  contents  of  his  will,  that  is 
sufficient  to  sustain  a  finding  in  its  favor.  Cox  v.  Cox,  4  Sneed 
(Tenn.),  81. 

The  proof  of  the  loss  of  a  will,  when  addressed  to  the  court,  need 
not  be  as  strict  and  technical  as  if  addressed  to  a  jury.  Fetherly  v. 
Waggoner,  11  Wend.  599.  To  establish  its  loss,  there  must  be  proof 
of  a  diligent  and  exhaustive  but  unsuccessful  search  for  it  where  it 
would  most  probably  be  found,  unless  there  is  satisfactory  proof  ol.  its 
actual  destruction.  E^lre  v.  Pittman,  3  Hawks,  364.  And  though 
proved  to  have  once  existed,  it  will  not  be  presumed  to  have  continued 
in  existence  until  the  death  of  the  testator ;  and  if  it  cannot  be  found 
on  diligent  search,  secondary  evidence  cannot  be  given  of  its  con- 
tents. Betts  V.  Jackson,  6  Wend.  173.  The  loss  or  destruction  of  a 
will  pre\'ious  to  the  testator's  death  may  be  shown  by  parol  testimony, 
if  such  will  has  not  been  revoked.  Tynan  v.  Paschal,  27  Tex.  286. 
And  if  it  has  been  lost  or  destroyed  under  circumstances  which  show 
that  the  testator  did  not  know  of  or  consent  thereto,  its  legal  existence 
at  his  death  may  be  proved  by  circumstantial  evidence,  such  as  proof 
that  it  was  placed  in  charge  of  a  custodian  and  locked  up  by  him  in 
a  trunk,  where  it  was  supposed  to  be  when  the  testator  died,  but  could 
not  be  found  afterward.  Schultz  v.  Schultz,  35  :N'.  Y.  (8  Tiff.)  653. 
Upon  an  issue  to  try  the  validity  of  a  will,  alleged  to  have  been  revoked 
by  a  subsequent  will  which  has  been  destroyed,  the  declarations  of  the 
testator  concerning  it  up  to  near  the  time  of  his  death,  are  competent 
to  show  that  it  was  not  destroyed  by  his  direction ;  and  the  declarations 
and  acts  of  the  person  who  did  destroy  it  are  competent  upon  the  ques- 
tion by  whom  it  was  done.      Youndt  v.  Youndt,  3  Grant  (Penn.),  140. 

In  order  to  establish  the  contents  of  a  lost  will,  the  fullest  and  most 

stringent  proof  is  generally  required.      Wharram  v.  Wharram,  3  S.  & 

T.  301 ;  33  L.  J.  Prob.  75  ;  12  W.  R.  889  ;  10  L.  T.  (K  S.)  163.     This 

is  especially  so  where  the  person  who  destroyed  a  will  asks  probate  of 
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the  substance  thereof,  on  production  of  a  copy  or  otherwise.  Mom^e 
V.  Whitehouse,  3  S.  &  T.  567;  11  L.  T.  (N.  S.)  458.  A  copy  or  draft 
of  the  will  alleged  to  be  lost  or  destroyed  is  the  best  evidence  of  its  con- 
tents, and  is  generally  required  to  be  produced  {Rapin/s  Will,  4  Bibb, 
553 ;  Jaclcsoii  v.  Btissell,  4  Wend.  543  ;  Smith  v.  Steele,  2  Harr.  &  J. 
112);  but  if  there  be  none,  parol  proof  of  its  contents  is  admissible 
{Barter,  in  Goods  of,  1  L;  R.,  P.  &  D.  267;  36  L.  J.  Prob.  19; 
Graham  v.  C Fallon,  3  Mo.  507) ;  and  any  proof,  which  satisfies  the 
conscience  of  the  jury  is  suflicient  to  prove  such  contents  and  rebut  the 
legal  presumption  of  revocation.     Kitchens  v.  Kitchens,  39  Ga.  168. 

A  devisee  under  a  will,  who  is  also  the  heir  at  law,  is  a  competent  wit- 
ness to  prove  its  contents,  when  against  his  interest.  Dichey  v.  MalacM, 
6  Mo,  177.  But  the  admission  of  only  part  of  the  hen-s  or  next  of  kin 
are  not  admissible  to  estabhsh  it,  because  they  cannot  bind  the  others. 
Grant  v.  Grant,  1  Sandf.  Ch.  235.  Properly,  the  contents  of  a  lost 
or  destroyed  will,  if  to  be  proved  by  a  witness,  should  be  proved  by 
one  who  has  read  it,  or  heard  it  read  {Morris  v.  Swaney,  7  Heisk.  [Tenn.] 
591) ;  but  clear  proof  of  its  fraudulent  destruction  makes  other  evi- 
dence admissible.  Chisholm  v.  Ben,  7  B.  Monr,  408.  Whatever  the 
evidence  be,  it  must  be  clear,  satisfactory  and  convincing.  Wyckoff  v. 
Wyckof,  1  Green  (N.  J.),  401 ;  Tynan  v.  Paschal,  27  Tex.  286 ; 
Matter  of  Johnsovus  Will,  40  Conn.  587.  Some  cases  hold,  that  the 
whole  contents  of  the  will  must  be  so  proved,  before  it  can  be  admit- 
ted to  probate  {Davis  v.  Sigourney,  8  Mete.  487 ;  Durfee  v.  Durfee, 
id.  490,  n^  ;  but  others  hold  that,  if  not  fully  proved,  it  may  be  estab- 
lished as  far  as  proved.     Steele  v.  Price,  5  B.  Monr.  58. 

The  dismissal  of  a  suit  in  chancery,  brought  to  establish  a  lost  will 
for  want  of  the  statutory  evidence,  is  not  conclusive  against  it,  but  its 
existence  and  fraudulent  destruction  may  be  shown  in  a  subsequent 
partition  suit,  and  by  common  law  evidence.  Harris  v.  Harris,  26 
K.  Y.  (11  Smith)  433'. 

In  an  action  to  obtain  a  judicial  construction  of  a  will,  the  testator's 
intent  is  to  be  ascertained  if  possible  from  the  terms  of  the  wi  11  itself, 
but  such  terms  are  frequently  ambiguous,  and  evidence  becomes  neces- 
sary to  explain  them,  or  to  show  to  what  they  a]3ply.  How  far  parol  evi- 
dence is  admissible  for  that  purpose  is  a  question  of  no  little  difficulty. 
The  rule  given  by  law-writers  generally  is,  that  a  latent  ambiguity, 
that  is,  one  which  arises  not  from  any  uncertainty  in  the  terms  of  the 
instrument  itself,  but  from  something  extrinsic  or  some  collateral  mat- 
ter outside  of  the  instrument,  may  be  explained  by  extrinsic  evidence, 
but  a  patent  ambiguity  cannot  be  so  explained.  Brechenridge  v.  Dun- 
can or  Duggan,  2  A.  K.  Marsh.  50 ;  Doe  v.  Boe,  1  Wend.  541 ;  Tudor 
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T.  Terrell^  2  Dana,  47  ;  Iddings  v.  Iddings,  7  S.  &  R.  Ill :  Verno'r  v. 
Henry,  3  Watts,  385.  Thus,  a  devise  of  the  manor  of  S.  is  of  itself 
clear  and  intelligible,  but  proof  that  the  testator  owned  two  manors, 
north  S.  and  south  S.,  raises  a  latent  ambiguitj,  and  the  same  kind  of 
ambiguity  may  in  a  similar  manner  be  created  in  respect  to  the  person 
of  the  legatee  or  devisee.  In  such  cases  it  is  necessary  to  show  the 
testator's  intention,  and  that  may  be  shown  by  evidence  of  his  previous 
declarations,  or  of  the  instructions  he  gave  for  drawing  his  will  and  by 
other  circumstances  of  a  like  nature.  In  all  other  cases,  parol  evidence 
of  the  testator's  intention  should  be  excluded.  1  Greenl.  Ev.  328,  etc., 
and  notes  ;  Oxenden  v.  Chichester,  4  Dow.  65 ;  3  Taunt.  147 ;  Doe  d. 
Thmnas  v.  Bemjon,  4  P.  &  D.  193  ;  12  A.  &  E.  431 ;  Fleming  v. 
Fleming,  1  H.  &  C.  242;  8  Jur.  (K  S.)  1042;  31  L.  J.  Exch.  419; 
10  W.  R.  778  ;  6  L.  T.  (N.  S.)  896 ;  Doe  d.  Morgan  v.  Morgan,  3 
Tyr.  179  ;  1  C.  &  M.  235  ;  WJiitaTcerx.  Tatham,  7  Bing.  628  ;  5  M.  & 
P.  628 ;  Allen  v.  Allen,  4  P.  &  D.  220 ;  12  A.  &  E.  451 ;  4  Jur. 
985 

The  rule  derived  from  such  cases  is,  that  where  the  description  in  the 
will  of  the  person  or  thing  intended  is  applicable  with  legal  certainty 
to  each  of  several  subjects,  extrinsic  evidence  is  admissible  to  show 
which  was  intended  by  the  testator,  but  if  it  is  wholly  inapplicable  to 
the  subject  supposed  to  be  intended,  such  evidence  is  not  admissible  to 
prove  who  or  what  the  testator  really  intended.  1  Greenl,  Ev\  330 ; 
Miller  V.  Travers,  8  Bing.  244 ;  Doe  d.  Gord  v.  Needs,  2  M.  &  W. 
129 ;  Jones  v.  Newman,  1  W.  Bla.  60 ;  Harashire  v.  Pierce,  2  Yes. 
216 ;  Elsworth  v.  BucTcmyer,  1  E".  &  M.  (So.  Car.)  431 ;  Cotton  v. 
Smithwich,  QQ  Me.  360. 

The  rule  excluding  j^arol  evidence  to  explain  a  patent  ambiguity  is 
not  to  be  so  extended,  as  to  shut  out  evidence  of  the  situation  and  cir- 
cumstances of  the  parties,  w^hen  that  is  necessary  to  a  correct  under- 
standing of  a  bequest,  but  all  facts  and  circumstances  respecting  per- 
sons or  property  referred  to  in  the  will,  which  may  reasonably  be  sup- 
posed to  have  influenced  the  testator,  or  which  tend  to  enable  the  coart 
to  view  the  provisions  of  the  will  from  the  same  point  of  observation 
as  did  the  testator,  are  legitimate  evidence.  1  Greenl.  Ev.  328  ;  Crocker 
V.  Crocker,  11  Pick.  252,  257 ;  Lamb  v.  Zamh,  id.  371,  375 ;  Coljpoys 
V.  Colpoys,  Jacob,  464  ;  Ellis  v.  Essex  M.  Bridge,  2  Pick.  243  ;  Bra- 
man  V.  Stiles,  id.  460;  W/ieeler  v.  Hartshorn,  40  Wis.  83. 

Where  there  is  no  ambiguity,  extrinsic  evidence  is  not  admissible  to 
alter  or  change  the  effect  of  a  will.  Hill  v.  Felton,  47  Ga.  455  ;  15 
Am.  Rep.  653  ;  St.  Luhe^s  Home,  etc.,  v.  Assoc,  for  Indigent  Females. 
52  N.  Y.  191 ;  11   Am.  Rep.  697.     Nor  is  such  evidence  admissible 
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to  prove  that  the  testator  considered  certain  land  as  belonging  to  liim, 
in  order  to  have  it  included  in  a  general  devise.  Miller  v.  Springer^ 
YO  Penn.  St.  269. 

In  the  exercise  of  its  peculiar  jurisdiction  in  respect  to  the  discovery 
and  enforcement  of  trusts,  if  a  court  of  equity  in  a  case  involving  the 
construction  of  a  will  finds  it  to  be  the  intention  of  the  testator,  un- 
equivocally indicated  that  a  donee  under  his  will  shall  take  for  the  ben- 
efit of  another,  it  wiU  declare  the  trust  and  see  that  it  is  faithfully  ex- 
ecuted. And,  although  the  language  of  the  will  itself  is  first  to  be  ex- 
amined to  discover  whether  it  creates  a  trust,  yet  parol  evidence  is 
admissible  Xo  establish  a  trust,  even  where  the  language  of  the  gift  is 
absolute.  Thus,  it  may  be  shown  by  j^arol  that  the  drawer  of  a  will 
fraudulently  inserted  his  own  name  in  place  of  that  of  the  legatee  in- 
tended, and  he  will  be  held  a  trustee  for  the  latter.  Kennell  v,  AUbott, 
4  Yes.  802.  Acts  of  fraud  or  violence  on  the  part  of  a  devisee,  by 
means  of  which  he  prevented  the  testator  from  altering  his  will,  may 
also  be  shown  to  convert  such  devisee  into  a  trustee  for  the  person  in- 
tended to  be  benefited  by  such  alteration.  Dixon  v.  Olm,ius,  Cox's 
Ch.  C  4:14.  The  declarations  of  a  testator  made  contemporaneously 
with  his  will  are  competent  evidence  to  establish  a  trust  in  one  to 
whom  an  absolute  estate  is  devised,  in  favor  of  another  for  whom  he 
verbally  declared  a  trust,  especially  when  there  is  evidence  that  the  de- 
vise was  fraudulently  procured  by  the  devisee.  Hoge  v.  Hoge,  1  Watts, 
163.  So,  also,  it  may  be  shown  that  the  heir,  personal  representative,  or 
residuary  legatee  induced  the  testator  to  omit  making  a  provision  in 
his  will  for  another  person  by  an  express  promise  that  he  would  see  that 
such  person  should  have  the  legacy  intended,  or  by  his  silent  assent  to 
the  request  of  the  testator  that  he  would  do  so.  Thynn  v.  Thyyin, 
1  Yern.  296 ;  Oldham  v.  Litchjield,  2  id.  506 ;  Chamberlaine  v. 
Chamherlaine,  2  Freem.  S4 ;  lieech  v.  Kennegcd,  1  Yes.  123  ;  BrooJcs 
V.  Cliappell,  34  Wis.  405. 

The  defendants,  in  an  action  to  establish  a  will,  may  introduce  any 
legal  evidence  to  disprove  the  due  execution  or  publication  of  such  will, 
to  show  that  it  has  been  revoked,  or  that  the  testator  was  incompetent 
to  make  it,  through  alienage,  infancy,  coverture,  idiocy,  insanity,  mon- 
omania or  senile  dementia,  or  that  it  was  procured  by  fraud  or  undue 
influence.  Upon  the  question  of  the  mental  capacity  of  a  testator  to 
make  his  will,  his  acts  and  declarations  both  before  and  after  he  exe- 
cuted it,  are  competent  evidence,  but  they  are  not  admissible  where  a 
question  of  fraud  or  undue  influence  is  directly  involved  {Boylan  v. 
Meeher,  4  Dutcher,  274 ;  Waterman  v.  Whitney,  11  N.  Y.  [1  Kern.] 
157) ;  nor  are  his  declarations  admissible  to  show  a  revocation  of  his 
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will,  unless  they  accompanied  the  acts  by  which  it  is  claimed  to  have 
been  revoked,  so  as  to  be  a  part  of  the  res  gestae  {Bill  v.  Thomas,  2 
W.  Bla.  1043  ;  Doe  v.  Perkes,  3  B.  &  A.  489  ;  Ban  v.  Brown,  4  Cow. 
483) ;  nor  are  declarations,  made  after  the  execution  of  a  ^vill,  manifest- 
ing ignorance  on  the  part  of  the  testator  as  to  its  existence,  competent 
to  show  that  he  did  not  make  it. 

In  an  action  to  obtain  a  judicial  construction  of  a  will,  substan- 
tially the  same  rules  will  apply  in  respect  to  the  evidence  admissible 
to  sustain  or  to  oppose  the  construction  sought  to  be  established. 

§  3.  Of  the  decree.  A  decree  in  chancery  establishing  a  lost  or  de- 
stroyed will  must,  of  necessity,  have  the  effect  to  nulhfy  the  probate 
of  a  prior  will  in  a  court  of  ordinary  probate  jurisdiction.  The  ques- 
tion as  to  how  far  the  decree  of  a  probate  court  admitting  a  will  to 
probate  is  conclusive,  is,  therefore,  prominent  and  should  receive  some 
attention  here.  The  decisions  upon  this  question  are  not  uniform. 
By  some,  the  decree  is  held  to  be  a  judicial  act,  and,  like  the  judgment 
of  any  other  court  of  competent  jurisdiction,  binding  upon  all  the 
world,  until  set  aside  in  the  mode  and  witliin  the  time  allowed  by  law, 
80  that  it  cannot  be  called  in  question  when  the  will  is  offered  in  evi- 
dence. Jourden  v.  Meier,  31  Mo.  40 ;  Rail  v.  Hall,  47  Ala.  290 ; 
Stamley  v.  Morse,  26  Iowa,  454.  By  others  it  is  held  conclusive  only 
upon  parties  who  were  duly  notified  of  the  application  for  probate. 
Bresee  v.  Stiles,  22  Wis.  120 ;  Ruth  v.  Olerlrunner,  40  id.  238 ; 
Gaines  v.  Hennen,  24  How.  (U.  S.)  553  ;  Alston  v.  Alston,  15  La. 
Ann.  137 ;  Fuentes  v.  Gaines,  1  Woods,  112.  In  California,  such  de- 
cree is  held  not  subject,  except  on  appeal  to  a  higher  court,  to  be  ques- 
tioned in  any  other  court,  or  to  be  set  aside  or  vacated  by  the  court  of 
chancery  on  any  ground,  even  that  of  fraud.  State  v.  McGlynn,  20 
Cal.  233.  The  conclusive  effect  of  such  a  decree  extends  to  the  due 
execution  and  vahdity  of  the  will.  Barstow  v.  Sprague,  40  IST.  H.  27. 
But  in  England,  and  in  some  of  the  American  States,  the  decree  is  so 
conclusive  only  as  to  the  personal  estate  thereby  disposed  of,  and  as  to 
real  estate  is  only  ^rinia  facie  evidence.  1  Greenl.  ou  Ev.  518 ; 
Warford  v.  Colvin,  14  Md.  532. 

The  same  effect  is,  in  some  of  the  States,  given  to  the  probate  of 
wills  by  the  courts  of  other  States.  Cripjpen  v.  Dexter,  13  Gray,  330  ; 
Crusoe  V.  Butler,  36  Miss.  150. 

The  probate  of  the  contents  of  a  spoliated  will  is  prima  facie  evi- 
dence, in  a  subsequent  proceeding  to  contest  its  validity,  not  only  of 
its  due  execution  and  attestation,  but  also  of  its  contents.  Banning  v. 
Bam.n'i/ng,  12  Ohio  St.  437. 

Ordinarily  a  probate  court  has  no  general  power  of  opening  or  re- 
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versing  its  decree  on  tlie  ground  of  error,  but  can  only  correct  mistakes  j 
yet,  when  a  later  will  is  produced  and  offered  for  probate,  that  court 
may  revoke  the  former  probate,  or  its  decree  may  be  reversed  on  ap- 
peal. Toller  on  Ex'rs,  73  ;  Willard  on  Ex'rs,  478  ;  Muir  v.  Trustees, 
etc.  3  Barb.  Ch.  477.  It  is,  therefore,  no  bar  to  proceedings  instituted 
according  to  law  to  revoke  or  modify  it,  or  to  establish  a  will  after- 
ward found.  Cam^hell  v.  Logan,  2  Bradf.  (K.  Y.)  90  ;  Agneio's 
A^eal,  37  Penn.  St.  467. 

The  decree  of  a  court  of  equity  establishing  or  construing  a  will  is, 
no  doubt,  as  conclusive  as  its  decision  in  any  other  case.  As  to  the 
form  of  ths  decree,  when  there  is  sufficient  proof  to  establish  a  lost  or 
destroyed  will,  the  court  will  adjudge  it  to  be  yet  existing  and  valid. 
Yoorhees  v.  Voorhees,  39  N.  Y.  463.  When  the  contents  of  such  a 
will  are  fully  proved,  the  decree  should  establish  it  in  all  its  parts. 
Bailey  v.  Stiles,  1  Green's  Ch,  220.  When  only  a  part  of  its  contents 
can  be  shown,  the  decree  may  establish  it  as  far  as  proved  {Steele  v. 
Price,  5  B.  Monr.  58 ;  Jackson  v.  Jackson,  4  Mo.  210) ;  or  until  a 
more  authentic  copy  can  be  produced.  McBeih  v.  McBeth,  11  Ala. 
596 ;  Hanvpden  v.  Humjpden,  1  P.  Wms.  733 ;  MSS.  Case,  1  Bro.  (P. 
C.)  250. 

Where  a  trust  is  shown  to  exist  in  favor  of  the  plaintiff,  the  court 
may  declare  such  trust,  and  provide  for  its  enforcement  by  compelling 
the  payment  of  money  or  the  performance  of  the  duty  devolved  upon 
the  trustee.  Ball  v.  Harris,  4  Myl.  &  Cr.  264,  267 ;  3  Jur.  140 ; 
Bailey  v.  Ehins,  7  Yes.  319 ;  Shaw  v.  Borrer,  1  Keene,  559,  576  j 
Harris  Y.  Tisereau,  52  Ga.  153;  S.  C,  21  Am.  Kep.  242;  Brook  v. 
Chaj>pell,  34  Wis.  405. 

Where  it  is  shown  that  the  will  was  destroyed  to  prevent  a  devisee 
of  real  estate  from  obtaining  the  property  devised,  equity  may  grant 
relief  by  decreeing  to  him  the  possession  and  enjoyment  of  such  prop- 
erty, or  by  declaring  the  person  who  destroyed  it  a  trustee  for  such 
devisee.  In  an  action  by  an  executor  to  obtain  a  consti-uetion  of  the 
will  under  which  he  is  acting,  the  court  will,  by  its  decree,  give  a  con- 
struction to  all  the  provisions  brought  to  its  notice,  according  to  the 
apparent  intent  of  the  testator,  as  nearly  as  it  can  arrive  at  that  intent, 
if  it  is  consistent  with  law,  and  will  direct  the  executor  to  carry  out 
those  provisions  in  accordance  with  its  construction.  Wheeler  v.  Harts- 
horn, 40  Wis.  83. 

The  costs  and  expenses  of  an  action  in  equity,  brought  by  an  execu- 
tor or  other  person  appointed  to  carry  into  effect  the  provisions  of  a 
will,  for  the  purpose  of  obtaining  a  construction  of  the  instrument,  or 
the  direction  of  the  court  as  to  the  discharge  of  his  duty,  are  ordinarily 
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charged  by  the  decree  of  the  court  upon  the  whole  estate,  they  being 
necessary  expenses  attending  its  settlement.  Atty.-Gen.  v.  Jesus  College^ 
7  Jur.  (N.  S.)  592 ;  Wheeler  v.  Thomas^  id.  599 ;  Rogers  v.  Eoss^  4 
Johns.  Ch.  608. 

§  4.  When  an  action  will  not  lie.  As  has  already  been  observed, 
a  court  of  equity  has  no  general  jurisdiction  in  respect  to  the  proof  and 
establishing  of  wills.  No  will  can  be  established  in  equity,  unless  it 
was  actually  in  existence  at  the  death  of  the  testator,  and  has  since 
been  accidentally  lost  or  fraudulently  suppressed  or  destroyed,  or,  if 
destroyed  before  his  death,  was  not  thereby  revoked.  Bulkley  v. 
Redmond,  2  Bradf.  (!N".  Y.)  281 ;  BucTianan  v.  Matlock,  8  Humph. 
390. 

Although  a  court  of  equity  may  entertain  a  bill  to  set  aside  a  will 
on  the  ground  of  fraud  or  undue  influence,  yet  it  will  not  do  so  in 
favor  of  the  heir  at  law,  when  there  are  circumstances  implicating  him 
in  the  suppression  of  the  will,  or  when  the  evidence  in  favor  of  the 
will  is  very  strong.  Jones  v.  Gregory,  2  DeG.,  J.  &  S.  83 ;  9  L.  T. 
(N.  S.)  556 ;  9  Jur.  (N.  S.)  1171. 

An  heir  at  law,  or  other  person  claiming  a  mere  legal  estate  in  realty 
under  a  will  which  creates  no  trust,  cannot  come  into  equity  to  obtain 
a  judicial  construction  of  such  will.  Bailey  v.  Southwich,  6  Lans. 
356;  56  N.  7.407;  Meserole  v.  Meserole,  1  Hun,  QQ;  Chipmanv. 
Montgomery,  4  id.  739 ;  S.  C.  affirmed,  63  :N".  Y.  (18  Sick.)  221.  And 
it  is  only  when  some  doubt  arises  as  to  its  construction,  or  some  diffi- 
culty appears  in  determining  his  duty  under  it,  that  an  executor  oi 
administrator  can  do  so. 
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CHAPTER  I. 

ABATEMENT. 
ARTICLE  I. 

WHAT  AEE  OKOnNDS  OF  ABATEMENT. 


Section  1.  Definition  and  nature.     Whenever  the  snhject-raatter 
of  the  plea  or  defense  is,  that  the  plaintiff  cannot  maintain  any  action 
„i  «„;  em.,  whether  present  or  future,  in  respect  of  the  supposed 
cause  of  action,  it  may,  and  usually  must,  be  f ->«d  m  to ;  but  m=^ 
ter  which  merely  defeats  the  ]>re,mt  proceedmg,  and  does  not  si  o^v 
that  the  plaintiff  is/.«..r  concluded,  should  in  genera  be  pleaded  m 
AateJ.%  from  the  French  ahattre.     The  criter  on  or  leadmg  chstinc- 
Zt  between  a  plea  in  abaWmenl  and  a  plea  in  to-  >s,  that  the  fonner 
must  not  only  point  out  the  plaintiff's  error,  but  must  show  h,m  how 
Trlay  be  co^ected,  and  furnish  him  with  materials  for  avo.dmg  the 
same  mistake  in  another  suit  in  regard  to  the  same  »"-  «*  ^°'»"'  "^^ 
in  technical  language,  m,««  ?i«  </«  i'^»»«'#  «  *«*'•  '""<• ,  T    '    T 
howeVeT-me  matters  which  may  be  pleaded  either  m  abatement  or 
in  bar  •  as  in  replevin  for  goods,  the  defendant  may  plead  prope.ty  m 
him  df  or  in  a  sLnger  (/^.%  v.  S,*,  5  Mass.  280  285 ;  ^--;- 
McMoA  1  Johns.  380) ;  either  in  abatement  or  ui  bar.     S",  outlawry 
for  felony,  alien  enemy  (i?«S  v.  CUpman,  10  Johns    183),  at  the 
time  of  fte  contract,  and  attainder,  by  either  of  wluch  the  cause  of 
Son  waB>r/«fe<?,  may  be  pleaded  in  abatement  or  m  bar,  and  wh  n 
Sedeflndit  has  omitted  to  plead  such  -^'f  ;  ™  *atem^"V"  <'"« 
ttoeThe  must  plead  in  bar.     1  Ohitty  on  Head.  (7th  Am.  ed.)  480. 
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Pleas  in  abatement  are  required  to  be  strictly  correct  and  accurate, 
and  if  they  commence  or  conclude  in  bar  they  will  be  overruled 
though  the  matter  be  properly  in  abatement.  Settle  v.  Settle,  10 
Humph.  (Tenn.)  504.  The  plea  must  exclude  every  conclusion  against 
the  pleader ;  and  so  a  plea,  that  a  person  who  signed  an  attachment- 
bond  for  the  plaintiffs  had  no  competent  authority  from  them  to  make 
it,  is  defective,  unless  it  also  avers  that  the  act  was  not  subsequently 
adopted  and  ratified  by  the  plaintiffs.  Mandell  v.  Peet^  18  Ark. 
236.  And  if  a  plea  to  the  action  is  made,  the  plea  in  abatement  is 
waived.  Hotchkiss  v.  Thompson,  1  Morris  (Iowa),  156.  See  Hastings 
v.  Bolton^  1  Allen  (Mass.),  529.  So,  if  a  party  pleading  in  abatement 
goes  to  trial  on  the  merits,  he  cannot  afterward  object  that  the  plea  in 
abatement  was  undisposed  of.     Starr  v.  Wilson,  1  Morris  (Iowa),  438. 

The  above  are  common-law  rules  and  are  in  some  degree,  perhaps, 
changed  by  the  practice  and  statutes  in  nearly  every  State  in  the 
Union. 

"Where  the  real  party  in  interest  and  the  one  intended  to  be  sued  is 
actually  served  with  process  in  the  cause,  even  though  under  a  wrong 
name,  he  must  take  advantage  of  the  mis-nomer  by  plea  in  abatment 
in  such  suit,  and  if  he  does  not,  he  will  be  concluded  by  the  judgment 
or  decree  rendered,  the  same  as  if  he  were  described  by  his  true  name. 
And  this  rule  applies  as  well  to  an  infant  as  to  adult  defendants.  Pond 
V.  Ennis,  69  111.  341.  The  non-joinder  of  a  co-contractor  can  be  taken 
advantage  of  only  by  plea  in  abatement.  Collins  v.  Smith,  Y8  Penn. 
St.  423  ;  Hinman  v.  Eahins,  26  Mich.  80  ;  see  Goggin  v.  O' Donnell, 
62  111.  ^'6  ;  Hapgood  v.  Watson,  65  Me.  510.  A  plea  must  generally 
set  up  matters  not  apparent  in  the  declaration.  The  instances  to  the 
contrary  are  rare.  Hinman  v.  Eahins,  26  Mich.  80.  And  a  variance 
between  the  writ  and  the  declaration  cannot  be  taken  advantage  of  in 
arrest  of  judgment,  but  only  by  plea  in  abatement,  or  by  motion. 
Toledo,  etc.,  R.  Co.  v.  McLatighlin,  63  111.  389 ;  Simons  v.  Waldron, 
70  id.  281. 

§  2.  Matters  of  jurisdiction.  Want  of  jurisdiction  may  be  taken 
advantage  of  by  plea  in  abatement.  Ingalls  v.  Ridiardson,  3  Mete.  440 ; 
Osgood  V.  Thurston,  23  Pick.  110;  Smith  \.  Elder,  3  Johns.  108,  110. 
And  it  must  be  taken  advantage  of  before  making  any  plea  to  the 
merits  if  at  all,  when  it  arises  from  formal  defects  in  the  process,  or 
when  the  want  is  of  jurisdiction  over  the  person.  Smith  v.  Cartis,  7 
Cal.  584 ;  The  Clyde,  etc.,  Planh  Road  Co.  \.  Parker,  22  Barb.  323  ; 
Bohn  V.  Devlim,,  28  Mo.  319.  But  see  Carlisle  v.  Weston,  21  Pick. 
535.  But  where  the  cause  of  action  is  not  within  the  jurisdiction 
granted  by  law  to  the  tribunal,  it  will  dismiss  the  suit  at  any  time 
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when  the  fact  is  brought  to  its  notice.  Gormly  v.  IfcTntosh,  22  Barb. 
2Y1  ;  Baker  v.  BradfieU,  id. ;  King  v.  Poole,  36  Barb.  242 ;  ^Yild 
man  v.  Rider,  23  Conn.  1Y2;  Thompson  v.  3IoHon,  2  Ohio  St.  26; 
Broionjield  v.  TF<3^cAi5,  9  Ind.  394.  Whero  a  subordinate  court,  which 
had  no  jurisdiction  of  the  case,  has  given  judgment  for  the  plaintiff  or 
the  defendant,  or  improperly  decreed  affirmative  relief  to  a  claimant. 
an  appellate  court  must  reverse  the  judgment  or  decree.  United 
States  V.  Huckabee,  16  "Wall.  414,  435.  It  is  not  enough  to  dismiss 
the  suit.  Id.  Vol.  1,  p.  45.  Mere  defects  in  the  service,  or  teste, 
or  place  of  return,  may,  when  the  court  has  jurisdiction  in  other 
respects,  be  waived.  Carlisle  v.  Weston,  21  Pick.  535.  So  a  defect- 
ive return  on  a  summons  can  only  be  taken  advantage  of  by  a  plea  in 
abatement.  Hinton  v,  Ballard,  3  "West  Ya.  582  ;  Barksdale  v.  N'eal, 
16  Gratt.  (Va.)  314.  An  action  before  a  justice  of  the  peace  does  not 
abate  because  a  return  is  made  on  the  summons  that  the  defendant  can- 
not be  found,  when  at  the  same  time  it  is  made  to  appear  that  the  de- 
fendant is  concealing  himself  to  avoid  process ;  but  the  magistrate  may 
issue  a  new  summons  and  order  notice  by  publication.  Seaver  v.  Fitz- 
gerald, 23  Cal.  85,  JSTor  is  an  attachment  vitiated  by  such  a  state  of 
facts.  Id.  An  omission  in  a  summons  to  state  the  form  of  action  is 
material,  and  a  good  cause  of  abatement.  Colby  v.  Dow,  IS  N.  H.  557. 
But  a  writ  will  not  be  abated  on  the  ground  that  the  residence  of  the 
defendant  alleged  in  the  summons  is  not  the  same  as  that  alleged  in  the 
wi'it,  when  the  person  and  cause  may  be  rightly  understood  by  the  court. 
Adams  v.  Wiggin,  42  N.  II.  553.  "Where  total  want  of  authority  in  the 
person  who  undertook  to  serve  a  writ  appears  on  the  face  of  the  pro- 
cess, the  defect  may  be  taken  advantage  of  by  a  plea  in  abatement  or  a 
motion  to  dismiss.  Howards.  Walker,  39  Vt.  163.  Service  of  a  writ 
by  the  coroner  instead  of  the  sheriff,  without  cause  shown,  operates  to 
abate  the  writ,  but  not  the  action.  Beard  v.  Smith,  9  Iowa  (1  "With.), 
50.  But  after  a  general  appearance  and  answer  filed  in  behalf  of  two 
defendants,  and  one  trial  had  without  objection  to  any  defect  of  service 
or  jurisdiction,  a  defendant  who  has  personally  attended  at  a  second  trial 
cannot  object  that  the  court,  in  fact  and  by  the  record,  has  not  acquired 
jurisdiction  of  his  person.     Loornis  v.  Wadha.ms,  8  Gray,  557. 

A  plea  to  the  jurisdiction  of  a  court  in  a  transitory  action  is  proper 
only  when  some  court  of  the  nation  has  jurisdiction  of  the  cause  of 
action,  and  not  the  court  in  which  the  suit  is  brought,  and  the  plea 
must  allege  such  jurisdiction  or  it  is  ill.  Bea  v.  Hayden,  3  Mass.  24 ; 
Jones  V.  Winchester,  6  N.  H.  597.  Such  plea  must  be  made  by  the 
defendant  in  propria  personce,  and  on  oath.  Teasdale  v.  The  Ram. 
hUvy  Bee.  9  ;  Hortons  v.  Townes,  6  Leigh,  47.     But  when  no  court  in 
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the  nation  has  jurisdiction  the  exception  may  be  taken  under  the  gen- 
eral issue  without  a  plea  to  the  jurisdiction.  Rea  v.  Hayden,  3  Mass. 
24.  So  when  the  subject-matter  is  not  within  the  jurisdiction  of  the 
court.  Maisonnaire  v.  Keating,  2  Gallis.  325.  See  Osgood  v.  Thurs- 
ton, 23  Pick.  110. 

A  plea  to  the  jurisdiction  of  a  court,  alleging  that  the  matter  in  suit 
does  not  amount  to  the  sum  requisite  to  give  the  court  jurisdiction,  is  a 
good  plea  in  abatement.  Bridge  v.  Ballew,  11  Tex.  269 ;  Small  v. 
Gwinn,  6  Cal.  44 Y.  And  when  it  appears  on  the  record  that  the  court 
has  not  jurisdiction  of  the  parties,  and  a  plea. to  the  jurisdiction  is  filed 
which  is  bad  as  such,  the  court  will  stay  proceedings.  Lawrence  v. 
Smith,  5  Mass.  362. 

Quashing  a  writ  does  not  abate  the  suit.  Minott  v.  Vineyard,  11 
Iowa,  90.  A  party  must  take  advantage  of  a  variance  between  the 
writ  and  the  declaration  by  plea  in  abatement.  Carpenter  v.  Hoyt, 
17  111.  529. 

If  a  defendant  wishes  to  contest  the  citizenship  of  the  parties  to  an 
action  in  the  national  covirts,  he  must  do  so  by  plea  in  abatement.  Wythe 
Y.  Myers,  3  Sawyer,  595.  So  where  a  defendant  does  not  reside  in 
the  State  where  the  suit  is  brought,  but  is  served  with  process  there, 
he  may  plead  the  matter  in  abatement.  If  he  does  not  plead  it  in 
abatement  he  cannot  set  it  up  afterward.  Searls  v.  Jacksonville,  P. 
&  M.  i?,  R.  Co.,  2  Woods,  621.  The  enticing  of  a  defendant  resid- 
ing in  Canada  within  the  jurisdiction  of  the  court  for  the  purpose  of 
effecting  service  upon  him,  will  not  be  sanctioned  by  the  court,  and  the 
service  of  the  summons  and  all  subsequent  proceedings  in  the  action 
dependent  thereon  will  be  vacated.  Metcalf  v.  Clark,  41  Barb.  45  ; 
1  Wait's  Prac.  541.     See  Stanton  v.  Groshy,  9  Hun  (N.  Y.),  370. 

If  a  married  woman  sues  alone  when  she  might  be  joined  with  her 
husband,  the  objection  can  only  be  pleaded  in  abatement.  Huftalin  v. 
Mis7ier,  70  111.  205.  See  Royce  v.   Vandusen,  49  Yt.  26. 

In  an  action  on  a  note  signed  by  two  makers,  the  objection  that  one 
is  not  joined  as  a  defendant  can  only  be  taken  by  plea  in  abatement. 
Objection  to  the  note,  when  offered  in  evidence  under  the  general 
issue,  is  untenable.  Hyde  v.  Lawrence,  49  Yt.  361.  So  where  a  party 
who  is  sued  as  a  corporation  seeks  to  raise  the  question  whether  the 
defendant  is  a  corporation,  upon  matters  dehors  the  record,  the  question 
is  one  to  be  presented  by  plea  in  abatement,  and  not  by  motion.  Ameri- 
can, Express  Co.  v.  Haggard,  37  111.  465.  And  if  an  action  is  brought 
in  the  wrong  county,  that  fact  should  be  pleaded  in  abatement.  The  gen- 
eral issue  waives  the  objection.  Demuth  v.  Cutler,  50  Me.  298.  The 
conviction  and  sentence  to  the  State  prison  of  a  party  defendant,  pend- 
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ing  the  action  against  him,  do  not  abate  the  action.  Davis  v.  Duffie,  8 
Bosw.  (K  T.)  617  ;  S.  C.  affirmed,  4  Abb.  (N.  S.)  478 ;  S.  C,  3  Kejes, 
606;  Bminell  v.  Rome,  etc.,  R.  R.  Co.,  12  Hun  (N.  Y.),  218.  And  see 
Matter  of  Mies,  5  Dalj  (N.  Y. ),  465  ;  Eix  v.  Sumner,  50  Me.   290. 

A  defendant  cannot  plead  in  abatement  matter  which  affects  liis  co- 
defendant  alone,  as  that  snch  co-defendant  was  a  deputy  of  the  sheriff 
who  served  the  writ.     Bonzey  v.  Redman,  40  Me.  336. 

It  is  an  ancient  and  well-established  principle  that  a  writ  is  divisible 
which  is  brought  for  a  cause  that  is  divisible,  and  may  be  abated  in 
part,  and  remain  good  for  the  residue.  Johnson  v.  Ransom,  24  Conn. 
631. 

§  3.  Pendency  of  another  action.  The  pendency  of  a  suit  is  a 
good  defense  to  a  second  action  between  the  same  parties  for  the  same 
cause.  Harris  v.  Johnson,  65  N.  C;  478 ;  Prosser  v.  Chapman,  29 
Conn.  515.  But  in  order  that  the  defense  may  be  used  it  must  be  set 
up  by  plea  or  answer.  A  motion  to  dismiss  for  that  reason  is  improper. 
Morton  V.  Sweetser,  12  Allen  (Mass.),  134;  Rizer  v.  Gillpatriclt,  16 
Kans.  564.  But  the  plea  or  answer  must  aver  the  pendencv  of  the 
former  suit  at  the  time  the  plea  is  filed.  Archsr  v.  Ward,  9  Gratt.  (Ya.) 
622 ;  lIoj)e  v.  Alley,  11  Texas,  259.  A  second  suit  will  not  be  abated 
on  the  plea  that  another  suit  for  the  same  cause  is  pending,  unless  the 
parties  are  the  same,  nor  if  the  first  suit  was  dismissed  before  the  plea 
in  the  second  suit  was  filed.     Adams  v.  Gardiner,  13  B.  Monr.  197. 

The  fact  that  another  action  is  pending  between  the  parties,  although 
founded  on  the  same  indebtedness  or  liability,  does  not  abate  an  action 
of  common-law  cognizance,  unless  the  prior  action  is  also  a  common-law 
action  of  the  same  nature  with  the  second  one.  While  a  double  satis- 
faction is  never  allowed,  concurrent  and  cumulative  remedies  are  not 
forbidden.  Thus,  proceedings  in  rem  and  in  personam,  to  collect  the 
game  demand,  do  not  necessarily  interfere  until  satisfaction  is  obtained 
in  one.  TJie  Kalorama,  10  Wall.  204 ;  Harmer  v.  Bell,  7  Moore  (P. 
C.  C),  267 ;  22  Eng.  L.  &  Eq.  62 ;  Duncan  v.  Hill,  L.  R.,  8  Exch. 
242;  S.  C,  6  Eng.  308;  Nelson  v.  Couch,  15  C.  B.  (K  S.)  99.  Kor 
do  actions  on  a  joint  liability,  and  on  a  several  liability,  in  respect  to 
the  same  debt.  Loioter  v.  Dunston,  1  Mann.  &  R.  508  ;  Wise  v.  Proiose, 
9  Price,  393 ;  Henry  v.  Nash,  1  Exch.  826  ;  Giles  v.  Tooth,  3  C.  B.  665  ; 
S.  C,  3  M.  G.  &  S.  665 ;  Newton  v.  Belcher,  9  Q.  B.  612.  Nor  do  pro- 
ceedings to  forfeit  shares  and  an  action  for  calls.  Great  Northern  Rail- 
way V.  Kennedy,  4  Exch.  417  ;  Inglis  v.  Great  N.  Ry.  Co.,  1  H.  L.  Gas. 
112 ;  16  Eng.  L.  &  Eq.  55.  Nor  do  proceedings  in  bankruptcy  (  Coving- 
ton V.  Hogarth,  7  Mann.  &  G.  1013) ;  or  on  a  judge's  order  for  pay- 
ment {Wade  Y.  Simeon,  1  C.  B.  610);  warrant  staying  a  common-law 
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action  for  the  debt.  Nor  will  proceedings  in  other  than  common-law 
courts,  unless  they  are  identical  in  scope  with  the  common-law  suit  {Os- 
tell  Y.  Le  Page,  21  Eng.  L.  &  Eq.  640 ;  Miles  V.  Bristol,  3  Barn.  & 
Ad.  945),  warrant  a  common-law  court  in  staying  a  pending  action. 
Dicas  V.  Jay,  6  Bing.  519 ;  Foreman  v.  Jayes,  5  Barn.  &  Ad.  835 ; 
Dawis  V.  Salter,  2  Cromp.  &  J.  4:QQ ;  Tatersall  v.  Groote,  2  Bos.  &  P. 
131,  137 ;  Smidt  v.  Ogle,  6  Taunt.  74 ;  Philips  v.  Ruth,  6  Mees.  &  W. 
572  595.  Hence  a  common-law  action  to  recover  for  services  in  fitting 
out  a  vessel  for  sea,  and  for  wages  as  master  on  the  voyage,  is  not  abated 
by,  nor  should  it  be  stayed  on  motion  on  account  of  the  pendency  of  an 
action  in  rem,  in  the  district  court  of  the  Uiiited  States,  to  enforce  pay" 
ment  of  the  same  demand  against  the  vessel.  People  v.  Judge  of 
Wayne  Circuit,  27  Mich.  406  ;  15  Am.  Rep.  196.  In  an  action  of 
ejectment,  a  plea  in  abatement  of  the  pendency  of  an  action  to  quiet 
the  title  cannot  defeat  the  action ;  though  the  same  questions  are  liti- 
gated in  both.  Bolton  v.  Landers,  27  Cal.  104.  So,  in  trespass  to 
try  titles,  the  pendency  of  another  action  between  the  parties  for  the 
same  premises  is  not  good  matter  for  a  plea  in  abatement.  Hall  v. 
Wallace,  25  Ala.  438. 

The  ground  upon  which  courts  proceed  in  abating  a  subsequent  suit 
upon  the  ground  of  a  pendency  of  a  former  one  between  the  same  par- 
ties and  for  the  same  cause  is,  that  the  subsequent  suit  is  unnecessary, 
and  is  therefore  vexatious.  But  the  modern  practice  is,  not  to  infer  this 
from  the  mere  pendency  of  the  prior  suit,  but  to  inquire  into  the  actual 
circumstances  of  the  two  cases,  and  then  to  determine,  as  matter  of  fact, 
whether  the  second  suit  is  unnecessary  and  vexatious.  State  v.  Dough- 
erty, 45  Mo.  294.  But  the  pendency  of  two  suits  brought  by  one 
plaintiff  against  one  defendant  for  one  cause,  at  one  time,  is  cause  of 
abating  the  second  suit  without  inquiry  into  the  fact  of  actual  vexatious- 
ness  and  oppression ;  and  notwithstanding  the  plaintiff,  before  com- 
mencing the  second,  gave  the  defendant  a  written  notice  that  he  discon- 
tinued the  first.     Oamsby  v.  Ray,  52  IST.  H.  513. 

A  plea  in  abatement,  setting  up  the  pendency  of  a  suit  for  the  same 
cause  of  action,  will  not  be  sustained,  if  such  suit  was  a  nullity  {Phil- 
lijps  V.  QuicJc,  68  111.  324)  ;  or  where  the  first  writ  is  so  defective  that 
no  recovery  could  be  had  {Rogers  v,  Hoslcins,  15  Ga.  270) ;  or  where  the 
complaint  is  so  defective  that  no  judgment  could  properly  be  rendered 
thereon.  Reynolds  v.  Harris,  9  Cdl.  338.  And  the  pendency  of  a 
suit  for  the  same  cause  of  action  in  a  court  having  no  jurisdiction  is  not 
sufficient  to  abate  a  subsequent  suit  instituted  in  a  court  that  has  the 
rightful  jurisdiction.  Rood\.  Eslava,  17  Ala.  430.  So,  the  pendency 
of  a  foreign  suit  cannot  be  pleaded,  even  in  a  transitory  action,  in  bar 
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of  a  suit  for  the  same  cause  within  the  State.  Eaton,  etc. ,  li.  B.  Co.  v. 
Hunt,  20  Ind.  457 ;  Lijman  v.  Brown,  2  Curtis  (C.  C),  559.  So,  it  is 
no  ground  for  staying  proceedings  in  an  action  in  England,  tliat  pro- 
ceedings are  pending  between  the  parties  for  the  same  cause  of  action 
in  the  United  States.  Cox  v.  Mitchell,  7  C,  B.  (IST.  S.)  55.  The  pen- 
dency of  a  prior  suit  in  a  State  court  is  not  a  bar  to  a  suit  in  a  circuit 
court  of  the  United  States,  or  in  the  supreme  court  of  the  District  of 
Columbia,  by  the  same  plain tiii  against  the  same  defendant  for  the 
same  cause  of  a'ction.  Stanton\.  Embrey,  93  U.  S.  (3  Otto)  548  ;  Par- 
sons  Y.  Greenmlle^etc,  B.  B.  Co.,  1  Hugh.  279 ;  Loving  v.  Marsh,  2 
CM.  311 ;  White  v.  Whitman,  1  Curtis  (C.  C),  491.  The  plea  in  abate- 
ment for  such  cause  must  show  jurisdiction  of  the  former  suit,  if  pend- 
ing in  a  court  not  under  the  same  sovereignty.  White  v.  Whitma7i,  1 
Curtis  (C.  C),  494 ;  Exparte  Batch,  3  McLean,  221.  But  the  pendency 
of  another  action  for  the  same  cause  in  the  circuit  court  of  the  United 
States,  having  jurisdiction,  is  a  good  plea  in  abatement  in  the  State 
courts  for  the  same  district.  Smith  v.  Atlantic  Mutual  Fire  Ins.  Co., 
22  IS".  H.  21.  Otherwise,  if  it  be  for  a  district  in  another  State.  Sloan  v. 
McDowell,  75  IS".  C.  29.  See  Layd  v.  Beynolds,  29  Ind.  299.  And 
the  mere  pendency  of  a  suit  against  the  defendant  in  another  State  can- 
not be  pleaded  in  bar  or  in  abatement  of  an  action,  even  if  between  the 
same  parties  and  for  the  same  cause  of  action.  Allen  v.  Watt,  69  111. 
655;  Trahue  v.  Short,  5  Cold.  (Tenn.)  293;  Yelverton  v.  Conant,  18 
N.  H.  123.  But  the  pendency  of  a  suit  in  a  State  court  of  another 
State,  in  which  property  enough  to  satisfy  the  demand  has  been  attached, 
is  ground  for  abatement  of  a  suit  in  a  United  States  circuit  court.  Law- 
rence V.  Bemington,  6  Biss.  (C.  C.)  44.  To  nearly  same  effect,  Nelson 
v.  Foster,  5  id.  44 ;  United  States  v.  Dewey,  6  id.  501.  A  prior  suit 
will  not  be  abated  by  a  plea  that  another  action  for  the  same  cause  was 
afterward  commenced.      Wood  v.  Lake,  13  Wis.  84. 

Pendency  of  another  action  in  which  the  parties  to  this  are  defend- 
ants, and  in  which  this  plaintiif  might,  by  cross  petition,  obtain  the  relief 
sought  in  this,  is  not  a  ground  for  abatement.  Osborn  v.  Cloud,  23 
Iowa,  104.  In  such  case  the  question  is  not  whether  the  debt  for  which 
the  second  suit  was  brought  could  have  been  included  in  the  first  action, 
but  whether  it  was  so  included.  Chase  v.  Ninth,  etc.,  Bank,  56  Penn. 
St.  355. 

The  pendency  of  a  statutory  arbitration,  duly  pleaded  in  a  subsequent 
action  between  the  parties  to  recover  a  demand  included  in  the  submis- 
sion, is  a  good  defense  in  abatement.  Fahy  v.  Brannagan,  56  Me.  42. 
A  suit  against  a  national  bank  to  enforce  the  collection  of  a  demand  is 
abated  by  a  decree  of  a  district  court  of  the  United  States  dissolving  the 
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corporation  and  forfeiting  its  rights  and  franchises,  rendered  upon  an 
information  against  the  bank  filed  by  the  comptroller  of  the  currency. 
National  Bank  v.  Colly,  21  Wall.  609. 

It  is  no  ground  for  abatement  of  an  action  at  law,  that  a  suit  in  equity 
is  pending,  in  which  the  plaintiff  asks  for  a  decree  of  the  same  money, 
where  the  result  of  the  action  may  be  necessary  for  the  perfecting  of  a 
decree  in  that  suit.  Kittredge  v.  Race,  92  ij.  S.  (2  Otto)  116.  But 
see  WilUamso7iY.  Paxton,  18  Graft.  (Ya.)  475. 

The  pendency  of  an  action  in  which  one  defendant  by  his  answer 
therein  attempted  to  force  a  co-defendant  to  settle  therein  a  contro- 
versy respecting  the  right  of  such  co-defendant  under  a  certain  instru- 
ment, cannot  be  pleaded  in  bar  or  abatement,  as  another  action  pending 
to  an  action  subsequently  commenced  on  said  instrument  by  such  co- 
defendant  against  the  defendant  who  so  answered  in  the  first  action. 
Finh  V.  Allen,  4  Jones  &  Sp.  (IST.  Y.)  350.  A  defendant  cannot  be 
allowed  to  defeat  an  action  at  law  against  him,  by  pleading  the  existence 
of  a  pending  suit  brought  by  himself  against  his  adversary.  JS'eio 
England  Screw  Co.  v.  Elvoen,  3  Blatchf.  (C.  C.)  240. 

§  4.  Death  of  party  to  action.  At  common  law  an  original  suit 
abated  by  the  death  of  a  natural  person.  Torry  v.  Robertson,  24 
Miss.  192.  And  the  death  of  a  sole  plaintiff  who  dies  pending  his 
suit  at  common  law  may  be  pleaded  in  abatement.  Thayer  v.  Dudley, 
3  Mass.  296 ;  Livingston  v.  Abel,  2  Root  (Conn.),  57 ;  Drago  v.  Stead, 
2  Rand.  (Ya.)  454 ;  Ryder  v.  Robinson,  2  Me.  127.  But  it  is  now 
otherwise  by  statute  in  most  cases  both  in  England  and  the  United  States, 
and  the  personal  representatives  are  usually  authorized  to  act  in  such 
cases.  If  the  cause  of  action  is  such  that  the  right  dies  with  the  per- 
son the  action  still  abates.  In  ejectment  at  common  law  the  death  of 
the  lessor  of  the  plaintiff  did  not  abate  the  suit,  but  it  might  be  con- 
tinued in  the  name  of  the  nominal  plaintiff  for  the  recovery  of  the 
land  and  nominal. damages,  and  where  the  action  for  mesne  profits  was 
commenced  in  the  name  of  the  nominal  plaintiff,  as  it  might  be,  the 
suit  would  be  unaffected  by  the  death  of  any  party  in  interest  on  the 
part  of  the  plaintiff.  Ex  parte  Swa7i,  23  Ala.  192.  See  Kinney  \. 
Beverley,  1  H.  &  M.  (Ya.)  531 ;  Erier  v.  Jackson,  8  Johns.  495  ; 
Howard  v.  Moale,  2  Harr.  &  J.  (Md.)  249  ;  Bonta  v.  Clay,  5  Litt. 
(Ky.)  129 ;  Thomas  y.  Kelly,  13  Ired.  43. 

The  death  of  a  sole  defendant  pending  an  action  at  common  law 
abates  the  action.  McKee  v.  Strwub,  2  Binn.  (Penn.)  1 ;  Farmer  v. 
Frey,  4  McCord  (S.  C),  160 ;  Macker's  Heirs  v.  Thomas,  7  Wheat. 
530.  But  where  one  of  several  co-defendants  dies  pending  the  action, 
his  death  is  in  j>eneral  no  cause  of  abatement  even  at  common  law. 
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Harrison  y.  King,  Minor,  364 ;  Bundy  v,  Williams,  1  Eoot  (Conn.), 
543 ;  Loio  \.  Mumford,  14  Johns.  426.  The  action  abates  as  to  such 
defendant,  but  the  com*t  may  notwithstanding  proceed  to  hear  the 
cause  at  the  proj)er  term  against  the  survivors.  Garrett  v.  Lynch,  44 
Ala.  324.  The  plaintiff  may  proceed  against  the  survivors  by  suggest- 
ing the  death  upon  the  record.  Torry  v.  Robertson,  24  Miss.  192. 
In  the  United  States  on  the  death  of  a  sole  defendant,  his  personal 
representatives  may  be  substituted  if  the  action  could  have  been 
originally  prosecuted  against  them. 

The  right  of  action  against  a  tort-feasor  dies  with  him,  and  such 
death  should  be  plead  in  abatement  {O' Connor  y.  Corhltt,  3  Cal.  370) ; 
BO  the  death  of  the  defendant  abates  an  action  of  replevin  {Mellin 
V.  Baldwin,  4  Mass.  480;  Merritt  v.  Lurabart,  8  Me.  128)  ;  an  action 
of  trover  {Barnard  y.  Harrington,  3  Mass.  228) ;  an  action  of  trespass,  if 
he  died  before  verdict  {Harris  v.  Crenshaw,  3  Rand.  [Va.]  14 ;  Clarke 
V.  McClelland,  9  Penn.  St.  128);  but  an  action  of  trespass  quare 
clausmn  f regit  is  not  at  common  law  abated  by  the  death  of  one  of 
several  defendants.  Hendrickson  v.  Herbert,  38  ]^.  J.  Law,  296.  If 
the  defendant  die  after  verdict,  and  before  judgment,  the  court  will 
enter  judgment  as  of  the  term  when  the  verdict  was  returned  {Perry 
V.  Wilson,  7  Mass.  395) ;  in  an  action  of  ejectment  {Ano?i.,  1  Hayw. 
[N.  C]  500) ;  an  action  of  slander,  though  after  an  appeal  from  judg- 
ment against  him.     Zong  v.  Hitchcock,  3  Ham.  (Ohio)  274. 

By  the  common  law,  death  of  parties  before  judgment,  in  real  and 
personal  actions  abates  the  suit,  and  it  is  only  by  statutory  provisions 
that  the  suit  where  the  cause  of  action  survives  can  be  prosecuted  by 
or  against  the  representatives  of  the  deceased.  Green  v.  Watkins,  6 
Wheat.  260.  And  where  the  cause  of  action  is  money  due,  or  a  con- 
tract to  be  performed,  gain  or  acquisition  by  the  labor  or  property  of 
another,  or  a  promise  by  a  testator,  express  or  implied,  the  action  sur- 
vives against  the  executor ;  otherwise,  if  it  is  a  tort,  or  arises  ex  delicto, 
supposed  to  be  by  force  and  against  the  peace.  Hamhley  v.  Trott, 
Cowp.  371,  375.     See  Knox  v.  City  of  Sterling,  73  111.  214. 

Where  one  of  several  plaintiffs  dies,  the  survivors  must,  if  they  de- 
sire to  bring  that  fact  to  the  knowledge  of  the  court  in  any  proceeding 
in  the  cause,  enter  a  suggestion  of  it.  Larchin  v.  Buckle,  1  L.  M.  & 
P.  740 ;  Pinkus  v.  Sturch,  5  C.  B.  474 ;  Barnewall  v.  Sutherland,  9 
id.  380 ;  S.  C,  14  Jur.  720.  The  action  for  a  trespass  quare  clausum 
fregit  does  not  abate  by  the  death  of  one  of  several  plaintiffs.  Haven 
V.  Brown,  7  Me.  421;  Boynton  v.  Bees,  9  Pick.  528:  Wilson  v. 
Slaughter,  3  J.  J.  Marsh.  (Ky.)  593. 

Where  the  cause  of  action  survives,  the  action  does  not  necessarily 
YoL.  YI.—  51 
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abate,  but  may  be  declared  abated  in  the  discretion  of  the  court. 
Hence,  where  a  plaintiff  during  the  pendency  of  an  action  assigned  his 
interest  therein  to  a  third  party,  and  then  died,  it  was  held  (the  cause  of 
action  surviving)  that  the  court  below  did  not  err  in  permitting  the 
record  to  be  amended,  so  as  to  make  the  assignee  a  party  plaintiff. 
Moore  v.  N.  C.  B.  B.  Co.,  74  N.  C.  528. 

Where  husband  and  wife  commence  an  action  for  a  cause  of  action 
that  accrued  to  the  wife  before  marriage,  the  death  of  the  wife  during 
the  pendency  of  the  action  will  abate  it.  Checchi  v.  Powell,  6  B.  &  C. 
253  ;  S.  C,  9  D.  &  K.  243.  See  Eijder  v.  Robinson,  2  Me.  127 ;  Ar- 
cher  V.  Colly,  4  H.  &  M.  (Va.)  410.  And  a  suit  against  husband  and 
wife,  on  her  contract  dum  sola,  abates  as  to  him  on  his  death  {Nutz  v. 
Beutter,  1  Watts,  229) ;  but  a  suit  against  husband  and  wife  for  a  tort 
does  not  abate  by  his  death,  unless  the  tort  was  committed  by  her  in  his 
presence  or  by  his  coercion.     Douge  v.  Pearce,  13  Ala.  127. 

An  action  for  libel  does  not  survive  the  death  of  the  defendant 
{Moore  v.  Bennett,  65  Barb.  338) ;  so  it  abates  by  the  death  of  the 
plaintiif,  after  the  signing  of  interlocutory  judgment,  and  before  the 
execution  or  return  of  a  writ  of  inquiry.  Ireland  v.  Chanvpneys,  4 
Taunt.  884. 

Death  of  either  party  after  verdict,  and  before  judgment,  does  not 
abate  a  suit  {Gaines  y.  Conn,  2  Dana,  231);  an  agreement  that  a  suit 
shall  not  abate  by  the  death  of  either  party  is  obligatory,  and  being 
entered  of  record,  operates  as  a  release  of  errors  {Garlington  v. 
Glutton,  1  Call  [Va.],  452) ;  so  in  an  action  against  a  railroad  company  to 
recover  damages  for  injuries  sustained  by  a  passenger  in  consequence 
of  being  unlawfully  ejected  from  its  cars,  the  defendant's  counsel,  as  a 
condition  of  putting  a  cause  over  a  circuit,  stipulated  that,  in  case  of  the 
death  of  the  plaintiif  before  final  judgment  and  determination  of  the 
action,  the  alleged  cause  of  action  should  survive,  and  any  verdict  and 
judgment  be  regarded  as  if  rendered  in  the  plaintiff's  life-time,  and 
also  that,  in  case  of  such  death,  the  plaintiff's  representative  might  be 
substituted  as  the  plaintiff.  And  it  was  held,  that  this  stipulation  con- 
tinued in  force  until  final  judgment,  although  meanwhile  a  verdict  and 
judgment  in  the  plaintiff's  favor  had  been  set  aside.  Cox  v.  Wcw  York 
Central,  etc.,  B.  B.  Co.,   63  N.  Y.  (18  Sick.)  414.      . 

An  action  for  damages  for  an  injury  to  the  person  of  the  plaintiff 
abates  by  his  death,  and  the  pendency  thereof  cannot  be  pleaded  in  bar 
of  an  action  brought  by  his  personal  representative  for  his  death  resulting 
from  such  injury,  and  caused  by  the  wrongful  act  or  omission  of  the 
defendant.     Indianapolis,  etc.,  B.  B.  Co.  v.  Stout,  53  Ind.  143.     See 
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Baltimm^e,  etc.^  B.  B,  Co.  v.  Bitchie,  31  Md.  191  ;  Gibhs  v.  Belcher, 
30  Tex.  79. 

Upon  the  death  of  a  sole  defendant  in  a  suit  for  the  infringement  of 
a  patent  (there  being  no  allegation  of  an  infringement  against  the  execu- 
tor and  no  prayer  for  an  injunction  against  him),  the  right  to  an  injunc- 
tion fails,  and  this,  the  principal  right  being  extinct,  the  right  to  have 
an  accounting  of  profits  wliicli  is  incidental  only  is  lost  also.  Draper 
V.  Hudson,  1  Holmes,  208.  "Where  there  are  two  assignees  of  a  patent, 
and  one  of  them  dies,  the  action  for  an  infringement  in  his  life-time 
descends  to  the  survivor,  who  is  entitled  to  recover  the  whole  damages. 
Smith  V.  London  North  Western  B.  Co.,  2  El.  &  Bl.  69 ;  IT  Jur.  1071. 

Where,  pending  an  action  on  a  sheriffs  bond,  the  sheriff  and  one  of 
the  sureties  die,  the  plaintiff  may  proceed  against  the  surviving  sure- 
ties.    Bulloch  V.  King,  48  Ga.  550. 

At  common  law,  if  the  plaintiff  in  error  dies  after  eiTor  assigned,  it 
does  not  abate  the  writ,  and  a  writ  of  error  does  in  no  case  abate  by 
the  death  of  the  defendant  in  error,  whether  it  happen  before  or  after 
errors  assigned.  Carroll  v.  Bowie,  7  Gill  (Md,),  34  ;  Burns  v.  Stan- 
ton, 24  Miss.  580 ;  Walpole  v.  Smith,  4  Blackf.  (Ind.)  151.  An  action 
against  an  administrator  abates  by  his  death.  Portevant  v.  Pendleton, 
23  Miss.  25. 

The  right  of  action  to  recover  the  principal  sum  mentioned  in  an  agree- 
ment to  pay  a  specified  sum  to  a  payee  named  "  personally  when  she 
shall  require  it,  but  to  no  other  person,"  and  meantime  to  pay  interest 
arising  after  a  demand  made  dm-ing  the  life-time  of  the  payee, 
does  not  abate  by  the  death  of  the  payee.  Brewster  v.  Brewster,  52  N. 
H.  52.  A  plaintiff  died  within  a  year  of  the  service  of  the  writ  of  sum- 
mons without  taking  any  further  step  in  the  action,  and  it  was  held 
that  the  circumstances  did  not  take  the  action  out  of  the  rule.  Harj^er 
V.  Peddle,  33  L.  T.  (N.  S.)  S39. 

§  5.  The  privilege  or  disability  of  a  party.  Matter  in  abate- 
ment arising  out  of  personal  privilege  can  only  be  pleaded  in  person, 
and  not  by  an  attorney  of  the  court.  An  appearance  by  attorney 
waives  the  objection  to  the  process  and  gives  the  court  jurisdiction. 
Shelby  V.  Johnson,  7  Humph.  (Tenn.)  503. 

Coverture  of  the  plaintiff  is  at  common  law  pleadable  in  abatement. 
When  a  feme  covert  has  no  interest  whatever  in  the  subject-matter  of 
the  action  and  consequently  ought  not  to  be  made  a  party,  and  she  sues 
either  with  or  without  her  husband,  the  defendant  will  obtain  a  non- 
suit on  a  plea  in  bar  of  her  coverture,  or  a  plea  in  repleWn  that  she  had 
no  property  in  the  goods.  But  where  she  was  legally  interested  before 
or  during  her  coverture  in  the  subject-matter  of  the  action,  and  might 
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properly  join  with  her  husband,  but  sues  alone,  her  coverture  can  only 
be  pleaded  in  abatement,  and  cannot  be  given  in  evidence  under  the 
general  issue,  or  pleaded  in  bar.  Hubert  v.  Fera,  99  Mass.  198  ;  Huf- 
talin  V.  Misner,  70  111.  205  ;  Button  v.  Bice,  53  N.  H.  496,  499.  At 
least  this  rule  obtains  in  action  for  torts.  If  the  plaintiff  take  a 
husband  after  suing  out  the  writ,  and  before  the  declaration,  the 
defendant  cannot  give  the  coverture  in  evidence  under  the  general 
issue,  but  must  plead  it  in  abatement  as  matter  arising  before  plea 
or  pending  the  suit.  1  Chit.  Plead.  (16th  Am.  ed.)  465;  Nortli- 
um  V.  Kellogg,  15  Conn.  569  ;  Wilson  v.  Hamilton,  4  Serg.  &  K.  238  ; 
Morgan  v.  Painter,  6  Term  R,  265.  If  a  feme  sole  administratrix 
marry  pending  an  action,  commenced  by  her,  the  suit  abates.  Swan  v. 
Wilkinson,  14  Mass.  295  ;  Parlin  v.  Haynes,  5  Me.  178.  But  if  she 
be  one  of  several  administrators,  and  marry  pending  an  action  brought 
by  them  all,  the  action  is  not  thereby  abated.  Newell  v.  Marcy,  17  Mass. 
341.  Coverture  of  the  plaintiff,  since  the  suit,  cannot  be  pleaded  after 
a  plea  in  bar ;  unless  it  takes  place  after  the  plea  in  bar,  in  which  case 
it  may  be  done  ;  but  the  defendant  must  not  suffer  a  continuance  to 
intervene  between  the  happening  of  this  new  matter,  or  its  coming  to 
his  knowledge  and  pleading  it.  Wilson  v.  Hamilton,  4  Serg.  &  Rawle, 
238.  One  sued  by  a  married  woman  who  declares  as  a  feme  sole  in  a 
case,  where  she  has  no  right  so  to  sue,  may  plead  such  disability  in  abate- 
ment. Dalton  V.  Rice,  53  1^.  II.  496.  But  coverture  between  the 
parties  to  the  action  can  only  be  pleaded  in  bar,  as  it  is  impossible  in 
such  case  to  give  the  party  a  better  writ.  Steer  v.  Steer,  14  Serg.  & 
Eawle,  379. 

Where  difeme  covert  is  sued  without  her  husb;...d  for  a  cause  of 
action  that  would  siu-vive  against  her,  as  upon  a  contract  made  before, 
or  a  tort  committed  after  marriage,  the  coverture  is  pleadable  in  abate- 
ments, and  not  otherwise.  Lovell  v.  Walker,  9  Mees.  &  "W.  299;  Yol. 
3,  pp.  654,  655,  675.  If  the  marriage  takes  place  pending  the  action, 
it  cannot  be  pleaded.  Crockett  v.  Boss,  5  Me.  443  ;  Henderson  v. 
McGlure,  2  McCord's  (S.  C.)  Ch.  466.  Any  thing  which  suspends  the 
coverture  suspends  also  the  right  to  plead  it. 

Non-joinder  of  a  defendant  in  an  action  on  contract  can  be  pleaded 
in  abatement  only.  Shelton  v.  Banks,  10  G-ray,  401 ;  Briggs  v.  Tay- 
lor, 35  Vt.  57 ;  True  v.  Congdon,  44  N.  H.  48.  And  where  a  suit  haa 
been  properly  brought,  the  defendant  cannot  cause  its  abatement  by 
afterward  creating  a  state  of  facts  against  the  ability  of  the  plaintiff 
to  sue.  Commissioners  of  Tippecanoe  v.  Lafayette  M.  <&  B.  R.  R. 
Co.,  50  Ind.  85. 

The  fact  that  the  defendant  is  not  the  owner  of  the  property  attached 
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is  not  good  matter  for  a  plea  in  abatement.  Sims  v.  Jacdbson,  51 
Ala.  186. 

A  cliampertous  contract  between  the  plaintiff  and  bis  attorney,  in  an 
action  for  damages,  is  no  ground  for  tlie  abatement  of  tbe  action.  Alli- 
son V.  Chicago^  etc.,  R.  H.  Co.,  42  Iowa,  274. 

§  6.  Transfer  or  defect  iu  plaintiff's  title.  It  is  a  good  defense 
in  abatement  to  an  action  by  an  indorsee,  upon  a  note  to  sbow  tbat  tbe 
note  rigbtfuUy  belongs  to  tbe  estate  of  a  former  bolder  wbo  is  deceased, 
and  tbat  tbe  indorsement  by  wbicb  tbe  plaintiff  bolds  it  was  made  by 
tbe  widow  witbout  taking  out  administration  or  otberwise  acquiring  any 
legal  title,  and  tbat  tbe  estate  is  largely  indebted.  And  tliese  facts 
ougbt  to  be  pleaded,  tbey  are  not  admissible  under  a  general  denial. 
Stebbins  v.  Goldthwaite,  31  Ind.  159.  But  see  Taylor  v.  Littell,  21  La. 
Ann.  665.  So  a  plea  in  abatement  in  an  action  on  a  promissory  note 
brought  in  tbe  name  of  an  alleged  indorsee  was  sustained  on  tbe  ground 
tbat  tbe  indorsement  was  solely  for  tbe  purpose  of  bringing  suit  in  his 
name  in  a  county  in  wbicb  tbe  defendant  did  not  reside.  Parsons  v. 
Brown,  50  N.  H.  184. 

Under  the  laws  of  Iowa,  a  conveyance  by  tbe  plaintiff,  during  the 
pendency  of  an  action  of  right,  of  tbe  title  to  tbe  j)roperty,  will  not 
abate  the  action  ;  the  prosecution  thereof  may  be  continued  in  bis  name 
notwithstanding.  Jordan  v.  Ping,  32  Iowa,  64.  In  Texas,  if,  pend- 
ing an  action  of  trespass,  tbe  plaintiff  sell  his  interest  in  tbe  laud  to 
other  parties,  tbe  action  will  abate.  Tbe  purchaser  cannot  be  allowed 
by  the  court  to  become  plaintiff  in  the  place  of  the  original  plaintiff. 
But  if,  after  such  a  sale,  the  original  plaintiff  recovers  judgment,  it 
will  inure  to  the  benefit  of  his  vendee.  Reame  v.  Prhard,  33 
Tex.  60. 

Where  a  note  sued  on  is  assigned  during  the  pendency  of  the  suit, 
the  assignee  may  intervene  and  have  tbe  benefit  of  the  proceedings, 
and  prosecute  tbe  suit  to  judgment,  although  the  defendant  may  have 
died  before  his  purchase  of  the  note.  Converse  v.  Sorley,  39  Tex.  515. 
And,  generally,  a  cause  of  action  arising  on  contract,  upon  which  suit 
has  been  commenced,  may  be  assigned,  and  the  action  continued  for  the 
benefit  of  the  assignee  in  the  name  of  the  original  plaintiff.  Arnold  v. 
Keyes,  5  Jones  &  Sp.  (N.  Y.)  135. 

§  7.  Termination  of  powers  of  trustee  or  officer.  A  change  in 
the  incumbent  of  an  office,  pending  a  suit,  does  not  abate  tbe  suit  and 
make  it  necessary  to  begin  de  novo,  if  the  successors  are  charged  with 
the  same  duties.  McDuff  v.  Beaucliamp,  50  Miss.  531 ;  Hardee  v. 
Gills,  id.  802.  But  where  an  overseer  of  the  poor  of  a  town,  as  rela- 
tor, obtained  a  common-law  writ  of  certiorari  to  review  proceedings  in 
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a  bastardy  case  instituted  by  him,  and  after  the  writ  was  served,  and  a 
return  thereto  made,  his  term  of  office  expired,  it  was  held  that  his  suc- 
cessor in  office  could  not  be  substituted  as  relator.  Peojple  v.  Oswego 
County  Court  of  Sessions,  2  Thomp.  &  C.  (N.  Y.)  431. 

Where  an  insurance  company,  duly  organized  under  the  laws  of  New 
York  and  of  which  the  defendant  was  the  receiver,  voluntarily  submit- 
ted to  the  jurisdiction  of  the  court  of  common  pleas  of  the  county 
of  Cuyahoga,  State  of  Ohio,  and  it  appeared  from  the  case  that  this 
court  had  jurisdiction  over  the  cause  at  the  commencement  of  the  action, 
it  was  held,  1.  That  the  action  did  not  abate  by  the  dissolution  of  the 
company  and  the  appointment  of  the  defendant  as  receiver  thereof 
during  the  pendency  of  the  action,  although  these  facts  became  known 
to  the  plaintiff  and  no  substitution  of  the  defendant  was  made  therein. 

2.  That  a  judgment,  entered  in  said  action  in  favor  of  the  plaintiff 
and  against  the  company,  was  valid  and  binding  upon  and  against  the 
defendant,  the  receiver  of  said  company.  IfcCollough  v.  Norwood,  4 
Jones  &  Sp.  (N.  Y.)  180 ;  affirmed,  58  N.  Y.  (13  Sick.)  562. 

§  8.  Irregularities  in  the  proceedings.  Any  irregularity,  defect 
or  informality  in  the  terms,  form  or  structure  of  the  writ  or  in  the 
mode  of  issuing  it,  is  ground  of  abatement.  Renner  v.  Reed,  3  Ark. 
339.  See  Feneley  v.  Mahoney,  21  Pick.  212 ;  Parsons  v.  Ely,  2  Conn. 
37T;  Jordan  v.  Bell,  8  Port.  (Ala.)  53;  CooTcy.  Loihrop,  18  Me. 
260.  But  defects  and  irregularities  apparent  on  a  writ  of  summons 
must  be  the  subject  of  motion  and  cannot  be  taken  advantage  of  by  a 
plea  in  abatement,  unless  the  mistake  be  also  carried  into  the  declara- 
tion. Campbell  v.  Chaffee,  6  Fla.  724.  So,  too,  a  defective  or  irregu- 
lar service  of  process  may  be  set  aside  on  motion,  but  is  not  good  mat- 
ter for  a  plea  m  abatement.  Jones  v.  Nelson,  51  Ala.  471.  But  a 
variance  between  the  summons  and  complaint,  when  an  available  de- 
fect, is  proper  matter  for  a  plea  in  abatement  to  the  summons  only  and 
not  for  a  motion  to  strike  the  complaint  from  the  files.  Stoddard  v. 
DaA)is,  50  Ala.  21. 

The  sheriff's  return  of  service  on  original  process  does  not  import  abso- 
lute verity,  but  is  only  prima  facie  evidence  of  the  truth  of  the  matters 
therein  recited,  and  consequently  may  be  put  in  issue  before  judgment 
by  plea  in  abatement.  This  rule  is  not  sustained  by  early  decisions, 
biit  is  warranted  by  later  ones  and  is  in  accordance  Avith  justice.  Con- 
sidered as  a  question  of  abstract  right,  there  can  be  no  good  reason  why 
a  party  shall  be  denied  to  show  to  the  court  which  is  about  to  render 
judgment  against  him  that  he  is  not,  in  fact,  within  its  jurisdiction,  and 
compelled  to  suffer  a  present  wrong  with  the  mere  probability  of  being 
able  to  repair  it  by  another  action  against  the  officer  by  whose  act  it 
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was  caused.  By  allowing  the  truth  of  the  return  to  be  questioned  be- 
fore judgment,  the  delinquency  or  dishonesty  of  the  officer  is  more 
speedily  shown,  there  is  greater  certainty  that  injustice  is  not  done  by 
rendering  judgment  against  those  who,  in  fact,  have  not  had  the  notice 
to  which  they  are  entitled  by  law,  a  multiplicity  of  actions  is  avoided, 
and  it  is  not  possible  that  the  rights  of  innocent  parties  can  be  injured 
thereby.     Sibert  v.  Thorp,  7Y  111.  43. 

An  office  judgment  which  stands  as  such  on  the  docket  of  the  court 
cannot,  under  the  practice  in  Virginia,  be  set  aside  by  plea  in  abate- 
ment. But  if  the  proceedings  in  the  office  were  grossly  irregular,  the 
cause  should  be  remanded.      Wall  v.  Atwell,  21  Gratt.  (Ya.)  401. 
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CHAPTER  II, 

ACCOED  AND  SATISFACTION. 
ARTICLE  I. 

OF   ACCOED    ANT)    SATISFACTION    IN    GENERAL, 

Section  1.  Definition  and  nature.  An  accord  and  satisfaction 
may  be  briefly  defined  as  the  settlement  of  a  dispute  or  the  satisfaction 
of  a  claim,  by  an  executed  agreement  between  the  party  injuring  and 
the  party  injm-ed.  Bull  v.  Bull,  43  Conn.  455.  In  other  words,  it 
is  the  substitution  of  another  agreement  between  the  parties  in  satis- 
faction of  the  former  one,  and  an  execution  of  the  latter  agreement. 
Pulliam  V.  Taylor,  50  Miss.  251,  257.  If  A  is  indebted  to  B  for  an 
unliquidated  amount,  or  if  he  is  liable  to  him  in  an  action  for  any  cause, 
and  he  promises  or  agrees  to  pay  B  a  specified  sum,  or  to  deliver  him 
some  other  ascertained  thing  which  B  agrees  to  accept  in  satisfaction 
of  his  demand,  this  is  an  accord,  and  if  the  promise  is  performed  by  the 
delivery  and  acceptance  of  the  thing  agreed,  this  is  a  satisfaction,  and 
bars  any  action  for  the  original  cause.  1  Wait's  L.  &  Pr.  1036.  The 
principle  of  an  accord  and  satisfaction  is,  that  a  party  who  has  a  legal 
right  of  action  against  another  may  accept  of  some  other  legal  thing  in 
discharge  of  his  claim  or  demand,  and  the  agreement  to  deliver  it  is  the 
accord,  but  the  actual  delivery  and  acceptance  thereof  is  the  satisfac- 
tion. And  according  to  a  very  ancient  rule,  a  mere  accord  without  the 
requisite  satisfaction  agreed  on  is  not  a  bar  to  an  action  on  a  legal 
claim  or  demand  (Id. ;  Heathcote  v.  Croohshanks,  2  Term  R.  24 
Ballard  v.  Nooks,  2  Ark.  45  ;  Clark  v.  Bowen,  22  How.  [U.  S.]  270 
Rising  v.  Cummings,  47  Yt.  345 ;  Piper  v.  Kingsbury,  48  id.  480 
Phillips  V.  Aflalo,  4  Man.  &  Gr.  846) ;  and  still  less  is  an  agreement 
for  an  accord.     Smart  v.  Chell,  7  Dowl.  781. 

It  is  likewise  essential  to  the  validity  of  an  accord  and  satisfaction,  that 
the  thing  agreed  to  be  done  be  legal,  for  if  the  thing  to  be  done,  or  the 
consideration,  is  illegal,  the  accord  will  be  void.  Edgecornbe  v.  Rodd, 
5  East,  294 ;  Drieshach  v,  Keller,  2  Penn.  St.  77.  So,  the  matter  or 
thing  agreed  to  be  received  in  satisfaction  of  a  debt  or  demand  must 
possess  some  legal  value  ;  and  it  must  be  something  to  which  the  cred- 


ACCOKD  AND  SATISFACTIOK  409 

itor  was  not  before  entitled.  If  the  thing  given  in  satisfaction  has  no 
legal  value  whatever,  or  does  not  vest  in  the  creditor  an  interest  or 
right  which  he  had  not  before,  it  will  not  be  available  as  a  valid  accord 
and  satisfaction.  Da/ois  v.  Nooks,  3  J.  J.  Marsh.  (Ky.)  494;  KeelevY. 
Neal,  2  Watts  (Penn.),  424.  It  is  also  well  settled,  that  the  agreement 
or  accord  must  be  executed.  Flack  v.  Garland,  8  Md.  188,  191 ; 
Hea/rn  v.  Kiehl,  38  Penn.  St.  147,  149  ;  Hall  v.  Smith,  10  Iowa, 
45, 48. 

§  2.  What  is  sufficient.  To  constitute  an  accord  and  satisfaction, 
there  must  be  a  satisfaction  of  the  entire  debt  so  as  completely  to  ex- 
tinguish it.  Line  v.  Nelson,  38  N.  J.  Law,  358.  But  where  the  claim 
settled  is  not  a  money  demand,  or,  if  so,  is  unliquidated,  or,  if  liquida- 
ted, is  doubtful  in  fact  or  law,  any  sum,  no  matter  how  small,  given  and 
received  in  satisfaction  of  the  demand,  will  legally  satisfy  it,  however 
large.  Warren  v.  Skinner,  20  Conn.  559,  562  ;  McDaniels  v.  Lapham, 
21  Yt.  222 ;  JDonohue  v.  Woodbury,  6  Gush.  148, 150 ;  McCall  v.  Name, 
52  Miss.  494;  United  States  v.  CUlds,  12  Wall.  232  ;  Pierce  v.  Pierce, 
25  Barb.  243 ;  Brooks  v.  Moore,  67  id.  393.  Thus,  if  the  creditor,  in 
order  to  avoid  a  suit  on  an  account,  of  the  result  of  which  he  is  doubt- 
fid,  agrees  to  receive  any  sum  in  full  satisfaction  of  the  amount 
claimed  to  be  due  on  the  account,  and  upon  such  agreement  the  debtor 
pays  the  sum  agreed  upon,  such  agreement  and  payment  will  com- 
pletely discharge  the  debtor  from  all  liability.  Ogbojm  v.  Hoffman, 
52  Ind.  439.  And  even  where  the  claun  is  a  money  demand,  and  liqui- 
dated and  not  doubtful,  although  it  cannot  be  satisfied  with  a  smaller 
sum  of  money,  yet  if  any  other  personal  property  is  received  in  satis- 
faction, it  will  be  good,  no  matter  what  the  value.  Bull  v.  Bull,  43 
Conn.  455.  The  court  will  never,  in  such  cases,  inquire  into  the  ade- 
quacy of  the  consideration.  Id. ;  Fisher  v.  May,  2  Bibb  (Ky.),  449  ; 
Beid\.  Bartlett,  19  Pick.  273  ;  Union  Bank  v.  Geary,  5  Pet.  99,  114. 
So,  an  agreement  to  accept  the  note  of  a  third  person  in  satisfaction  of 
the  claim  is  a  valid  consideration,  irrespective  of  its  value,  and  its  accept- 
ance is  an  extinguishment  of  the  debt.  Brassell  v.  Williayns,  51  Ala. 
349.  ^QQpost,  p.  414,  §  6.  And  where  a  debtor  transfers  specific  prop- 
erty to  trustees  for  the  use  of  his  creditors  under  a  mutual  agreement 
signed  by  the  creditors,  whereby  they  accept  the  property  in  full  satis- 
faction and  discharge  of  their  several  demands,  there  is  a  valid  accord 
and  satisfaction.  Bartlett  v.  Rogers,  3  Sawy.  (C.  C.)  62 ;  Therasson  v. 
Peterson,  4  Abb.  Ct.  App.  396  ;  S.  C,  2  Keyes,  636.  See,  also,  Wat- 
kinson  v.  Inglesby,  5  Johns.  386  ;  JlcOreary  v.  McCreary,  5  Gill  &  J. 
(Md.)  147 ;  MurroAf  v.  Snow,  37  Iowa,  410.  An  agreement,  by  a  credi- 
tor, with  his  debtor  who  is  in  failing  circumstances,  to  relinquish  a  por- 
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tion  of  his  claim  in  consideration  that  the  debtor  will  secure  the  residue, 
is  valid  {Gunn  v.  McAde^i,  2  Ired.  [N.  C]  Eq.  79);  and  so  of  an 
agreement  by  a  creditor  to  release  a  portion  of  his  debt,  in  consider- 
ation that  the  debtor,  who  was  insolvent,  would  appl}^  the  yearly  jiro- 
ceeds  of  his  personal  labor,  in  payment  of  the  residue.  Merchants^ 
Bank  V.  Davis,  3  Ga.  112.  And,  as  a  general  rule,  giving  further 
security  for  part  of  a  debt  or  other  security,  though  for  a  less  sum 
than  the  debt,  and  acceptance  of  it  in  full  of  all  demands,  make  a  valid 
accord  and  satisfaction.  Le  Page  v.  McCrea,  1  Wend.  164;  Boyd  v. 
Hitchcock,  20  Johns.  76. 

A  receipt  and  discharge  given  upon  settlement  of  an  account  will 
stand  until  some  specific  error  is  shown  {EohUtis,  etc.,  Co.  v.  Brewer, 
48  Me.  481.  But  see  post,  p.  411,  §  3)  ;  and  a  party,  who  in  conformity 
with  the  award  of  arbitrators,  which  is  erroneous,  gives  or  takes  a  bond 
for  the  amount  found  so  to  be  due,  is  concluded  thereby  as  to  the 
amount.  Baker  v.  Baker,  28  N.  J.  Law,  13.  A  judgment  confessed 
by  one  of  the  partners  for  the  debt  of  the  firm  is  a  satisfaction,  ^ck- 
ford  V.  DeKay,  26  Wend.  29  ;  FrisUe  v.  Lamed,  21  id.  450.  So,  an 
accord  and  satisfaction  by  one  of  several  obligors  in  a  bond  is  valid 
{Strang  v.  Holmes,  7  Cow.  224) ;  and  an  accord  and  satisfaction  of  a 
joint  trespass  by  one  is  good  for  all  concerned.  Ellis  v.  Bitzer,  2  Ohio, 
89.  And  Beejpost,  pp.  417,  418,  §§  9,  10.  When  two  parties  have  cross 
actions  pending  against  each  other  for  false  imprisonment,  and  tliey 
mutually  agree  to  discontinue  such  actions,  and  do  so,  this  will  be  a 
good  accord  and  satisfaction.  Foster  v.  Trtdl,  12  Johns.  456.  And 
where  a  plaintiif,  after  an  injury  sustained  in  his  person  from  the  tort 
of  the  defendent,  agrees  with  the  defendant  or  his  agent,  that,  in  satis- 
faction of  such  injury,  the  defendant  should  pay  the  expenses  incurred 
by  the  plaintifif  by  his  detention  in  consequence  of  his  injury,  and 
should  furnish  him  with  a  free  conveyance  to  his  point  of  destination, 
and  the  defendant  performs  his  part  of  the  agreement,  the  plaintifi 
cannot  recover  further  damages  for  the  tort.  Stockton  v.  Frey,  4  Gill 
(Md.),  406. 

Where  a  creditor  agrees  to  take  certain  property  of  his  debtor  in 
satisfaction  of  his  debt  upon  the  faith  of  representations  of  the  debtor 
as  to  its  condition,  and  he  takes  the  property  under  such  agreement 
after  a  full  opportunity  afforded  him  to  test  their  truth,  this  will  be  a 
good  accord  and  satisfaction  of  the  debt.  Williams  v.  Phelps,  16 
Wis.  80. 

§  3.  What  is  not  sufficient.  There  is  no  objection  in  law  to  an 
agreement  by  a  debtor  to  pay  and  by  the  creditor  to  accept  a  sum  of 
money  less  than  that  claimed  by  the  creditor  in  satisfaction  of  a  dis- 
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jmted  balance ;  and  upon  payment  of  such  sum  by  the  debtor,  the 
original  debt  is  discharged.  McCall  v.  Ifave,  52  Miss.  iOtt;  Tyler 
Cotton  Press  Co.  v.  Chevalier^  bQ  Ga,  494;  ante.^  p.  409  §  2.  But  it  is 
deemed  to  be  a  reasonably  well-settled  rule,  that,  unless  the  agreement 
to  accept  in  satisfaction  of  an  ascertained  debt  a  sum  less  than  the  full 
amount  due  be  founded  on  some  additional  consideration,  the  creditor 
is  not  precluded  from  recovering  the  rest  of  his  claim.     Evans  v.  Powis, 

1  Exch.  601 ;  Cooj>er  v.  Parlcer,  14  C.  B.  118 ;  15  id.  822 ;  Warren  v. 
Skinner,  20  Conn.  557;  Vance  v.  Lukenhill,  9  B.  Monr.  (Ky.;  249; 
HoAjes  V.  DoAiidson,  70  N.  C.  573 ;  Mitchell  v.  Sawyer,  71  id.  70 ; 
BrooTcs  V,  Moore,  67  Barb.  394 ;  Curran  v.  Rummell,  118  Mass.  482. 
And  it  has  even  been  held  that  where,  upon  payment  of  a  portion  of 
an  undisputed  account,  the  creditor  gives  a  receipt  in  full,  he  is  not 
concluded  thereby  from  recovering  the  balance,  although  the  receipt 
was  given  with  knowledge,  and  there  was  no  error  or  fraud.     Ryan  v. 

Ward,  48  N.  Y.  (3  Sick.)  204 ;  S.  C,  8  Am.  Eep.  539  ;  Harriman  v. 
Harriman,  12  Gray,  341.  And  see  Bunge  v.  Kooj>,  48  N.  Y.  (3  Sick.) 
225 ;  S.  C,  8  Am.  Eep.  546 ;  Ifiller  v.  Coates,  QQ  N.  Y.  (21  Sick.) 
609.  But  in  an  early  New  York  case,  the  rule  above  stated  is  spoken 
of  as  the  "  rigid  and  rather  unreasonable  rule  of  the  old  law  "  {Johnso7i 
V.  Branncm,  5  Johns.  268,  272) ;  and  again,  that  it  "  is  technical  and 
not  very  well  supported  by  reason."  Kellogg  v.  Richards,  14  Wend. 
116.  See,  also.  Smith  v.  Ballou,  1  E.  I.  497;  Harper  v.  Graham,  20 
Ohio,  105.  The  rule  which  obviously  may  be  urged  in  violation  of 
good  faith  is  not  to  be  extended  beyond  its  precise  import,  and  when- 
ever the  technical  reason  does  not  exist  the  rule  itself  is  not  to  be 
applied.  Hence,  the  judges  have  been  disposed  to  take  out  of  its  appli- 
cation all  those  cases  where  there  was  any  new  consideration,  or  any 
collateral  benefit  received  by  the  payee  which  might  raise  a  technical 
legal  consideration,  although  it  was  quite  apparent  that  such  consider- 
ation was  for  less  than  the  amount  of  the  sum  due.     Bi'ooks  v.  White, 

2  Mete.  (Mass.)  283.  And  see  ante,  p.  409,  §  2 ;  Blinn  v.  Chester,  5  Day 
(Conn.),  359,  360.  In  Jones  v.  Perkins,  29  Miss.  139,  141,  the  pay- 
ment of  the  money  at  a  place  essentially  different  from  that  where  the 
money  was  agreed  to  be  paid  was  held  sulficient.  See  Reed  v.  Ilih- 
'ba/rd,  6  Wis.  175,  193.  By  statute,  in  Maine,  no  action  can  be  main- 
tained in  that  State  on  a  demand  which  has  been  canceled  by  a  receipt 
of  any  sum  of  money  less  than  the  amount  legally  due  thereon,  or  for 
any  good  and  valuable  consideration,  however  small  ( Weymouth  v. 
Bahcock,  42  Me.  42) ;  but  this  statute  has  no  application  to  a  part  pay- 
ment with  an  agreement  that  the  debtor  shall  have  his  "  own  time  to 
pay  the  balance."     Mayo  v.  Stevetis,  61  id.  562.     An  agreement  by  a 
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creditor  to  receive  less  than  the  amount  of  his  debt  if  it  has  been  actually 
executed  by  the  payment  of  the  money,  is  an  accord  and  satisfaction 
imder  the  Georgia  Code  ;  and  this  applies  to  the  case  of  a  claim  by 
one  person  against  another  for  usury  paid  by  the  former  to  the  latter. 
Jiogers  v.  Ball,  54  Ga.  15.  But,  a  mere  deduction,  made  by  a  creditor 
at  the  tune  a  debt  is  settled,  of  a  part  of  the  usury  included  in  it,  does 
not  amount  to  an  accord  and  satisfaction,  even  though  it  be  agreed  by 
the  parties  that  the  deduction  is  to  be  in  satisfaction  of  the  borrower's 
rights  founded  on  the  usury.  Id.  See  Schrcej^pel  v.  Corning,  5  Denio, 
236;  Patterson  v.  Birdsall,  61  N.  Y.  (19  Sick.)  291;  S.  C,  21  Am. 
Rep.  609. 

It  has  been  held  that  the  payment  and  acceptance  of  a  less  sum  in 
satisfaction  of  a  greater  one  due  does  not  discharge  the  debt,  even 
when  made  under  a  parol  agreement  by  the  creditor,  to  accept  such  sum 
in  satisfaction,  if  the  debtor  would  procm-e  the  loan  of  it  from  his 
friends,  and  they  lent  it  to  him  on  the  faith  of  such  agreement.  Bunge 
V.  Koo]),  5  Robt.  (N.  T.)  1 ;  S.  C.  affirmed,  48  K.  Y.  (3  Sick.)  225 ; 
S.  C,  8  Am.  Rep,  546  ,  Harriman  v.  Harrhnan,  12  Gray,  341.  An 
accord  and  satisfaction  obtained  by  the  fraud  and  misrepresentation  of 
the  debtor  is  void.  Stafford  v.  Bacon,  1  Hill,  532 ;  Baiter  v.  Spencer^ 
58  Barb.  248 ;  S.  C.  affirmed,  47  N.  Y.  (2  Sick.)  562.  So  of  an  accord 
and  satisfaction  which  is  obtained  by  means  of  duress.  Rourhe  v. 
Story,  4  E.  D.  Smith  (E.  Y.),  54.  And  receiving  part  payment,  under 
protest  though  tendered  in  full,  is  not  an  accord  and  satisfaction.  Peo- 
ple V.  Supervisors  of  Cortland,  40  How.  (K.  Y.)  53  ;  S.  C,  58  Barb. 
139.  Nor  is  a  plea  of  accord  and  satisfaction  supported  by  proof  of  a 
tender  made  to  the  plaintiff's  attorney  who  declined  to  accept  it  as  a 
satisfaction,  Hammond  v.  Christie,  5  Robt.  (N.  Y.)  160 ;  S.  C. 
affirmed,  51  N.  Y.  (6  Sick.)  270. 

§  4.  Accord  without  satisfaction.  "Where  an  accord  is  relied  on, 
it  must  be  executed.  Flack  v.  Garland,  8  Md.  184,  191 ;  Hearn  v. 
Kiehl,  38  Penn.  St.  147,  149.  The  plea  must  allege  that  the  matter  was 
accepted  in  satisfaction.  Maze  v.  Miller,  1  "Washb.  (C.  C.)  328  ;  Cusli- 
ing  V.  Wyma/n,  44  Me.  121 ;  Blackburn  v.  Ormsby,  41  Penn.  St.  97. 
Thus  if  the  accord  be  to  pay  money  in  satisfaction,  it  will  not  operate 
as  a  defense  until  payment  is  actually  made  ;  and  proof  of  readiness  to 
pay,  or  even  of  a  tender  and  refusal,  is  not  sufficient.  Sinith  v.  Keels, 
15  Rich.  (S.  C.)  318  ;  Frost  v.  Johnson,  8  Ohio,  393 ;  Woe  v.  Christie 
51  N.  Y.  (6  Sick.)  270;  Simmons  v.  Clarh,  56  Bl.  96.  A  plea  of 
accord  and  tender  is  bad  upon  demurrer.  Bussell  v.  Lytle,  6  "Wend. 
390.  But  proof  of  delivery  to,  and  acceptance  by,  even  an  agent  of 
the  creditor,  or  one  whose  act  is  afterward  ratified,  will  sustain  the  plea 
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of  accord  and  satisfaction.  Evans  v.  Wdls,  22  id.  32u  ;  Eaton  v. 
Lincoln^  13  Mass.  424.  And  if  a  judgment  be  given  to  a  trustee  for 
satisfaction  of  a  creditor,  and  the  creditor  affirm  the  arrangement  by 
proceeding  on  the  judgment,  this  is  an  acceptance,  and  the  plea  of  accord 
and  satisfaction  will  be  good.  Seaman  v.  llashins,  2  Johns.  Cas.  195; 
1  Sm.  Lead.  Cas.  (7th  Am.  ed.)  606. 

§  5.  New  or  substituted  agreement.  Although,  as  seen  in  the 
preceding  section,  the  common  law  declares  that  without  a  satisfaction 
an  accord  is  no  bar  to  a  suit  upon  the  original  obligation,  yet  if  the 
accord  is  founded  upon  a  new  consideration  and  accepted  as  satisfac- 
tion, it  operates  as  such  satisfaction,  and  will  be  held  to  take  away  the 
remedy  upon  the  old  contract.  Hall  v.  Smith,  15  Iowa,  584 ;  Griffith 
V.  Owen,  13  M.  &  W.  63  ;  Good  v.  Cheeseman,  2  B.  &  Ad.  328  ;  Bab- 
cock  V.  Hawhins,  23  Yt.  561.  A  distinction  is  made  in  the  law  of 
accord  and  satisfaction,  between  an  engagement  to  accept  a  promise  in 
satisfaction,  and  an  agreement  receiving  performance  of  the  promise. 
If  the  promise  itself  and  not  its  performance  is  accepted  in  satisfac- 
tion, this  is  a  good  accord  and  satisfaction  without  performance.  But 
if  the  parties  contemplate  that  performance  of  the  contract  shall  be  a 
discharge  of  the  demand,  the  mere  agreement  does  not  constitute  an 
accord  and  satisfaction,  but  performance  is  necessary  to  complete  it. 
Whitney  v.  Cooh,  53  Miss.  551 ;  Molyneaux  v.  Collier,  13  Ga.  406. 
An  accord  unperformed,  consisting  of  mutual  promises  and  thus  hav- 
ing a  new  consideration,  is  binding  upon  the  parties,  although  unper- 
formed, and  an  action  will  lie  for  a  breach  of  it.  Billings  v.  Vander- 
heck,  23  Barb.  546.     And  see  Goodrich  v.  Stanley,  24  Conn.  613. 

But  where  one  promise  or  agreement  is  set  up  in  satisfaction  of  an- 
other, the  rule  is  that  an  agreement  or  promise  of  the  same  grade  will 
not  be  held  to  be  in  satisfaction  of  a  prior  one,  unless  it  has  been  ex- 
pressly  accepted  as  such ;  but  where  a  new  promissory  note  has  been  given 
in  heu  of  a  former  one,  to  have  the  effect  of  a  satisfaction  of  the  for- 
mer, it  must  have  been  secured  on  an  express  agreement  to  that  effect. 
Pulliam  V.  Taylor,  50  Miss.  251.  In  such  cases,  therefore,  the  ques- 
tion depends  on  the  intention  of  the  parties  as  manifested  by  the  exact 
circumstances  of  each  case.  Bahcoch  v.  llaiohins,  23  Yt.  561.  And 
see  Wiseman  v.  Lyman,  7  Mass.  286 ;  Sard  v.  Rhodes,  1  M.  &  "W. 
153  ;    Tedder  v.  Tedder,  1  Denio,  257. 

Where  a  debtor,  merely  for  the  purpose  of  securing  a  part  of 
the  note  and  not  by  way  of  substitution  for  it,  gives  a  mortgage  on 
his  own  estate  alone,  it  is  a  mere  accord,  and  no  more,  and  doea 
not  operate  as  a  satisfaction  of  the  original  debt.  Platts  v.  Wal- 
rath,  Hill  &  Denio    (N.  Y.),  59.       There    may  be  an  accord  and 
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satisfaction  of  an  official  bond  by  the  substitution  and  acceptance  of  a 
new  bond  in  its  place.     Rush  v.  Soutter,  67  Barb.  371. 

§  6.  By  receipt  of  negotiable  securities.  It  is  a  well-settled  doc- 
trine that  a  negotiable  promissory  note  will  not  affect  the  discharge  of  a 
pre-existing  debt,  unless  there  be  an  express  agreement  to  receive  it  in 
payment  thereof  {Jaffrey  v.  Cornish,  10  E".  11.  505);  but  by  express  agree- 
ment it  may  be  a  satisfaction  and  a  bar.  Sihree  v.  Trij)}),  15  M.  &  W. 
23  ;  Weakley  v.  Bell,  9  Watts,  273  ;  Dougal  v.  Cowles,  5  Day  (Conn.), 
511 ;  Johnson  v.  Johnson,  11  Mass.  359.  It  is,  however,  tlie  settled 
doctrine  in  New  York  that  a  promissory  note  or  bill  of  the  debtor, 
though  accepted  by  the  creditor  in  full  satisfaction,  is  not  and  cannot 
in  law  be  a  discharge  of  the  debt  so  as  to  bar  the  original  cause  of 
action.  Putnamfiy .  Lewis,  8  Johns.  389;  Frishee\. Lamed,  21  Wend. 
450 ;  ConUing  v.  King,  10  Barb.  372 ;  S.  C.  affirmed,  10  N.  Y.  (6 
Seld.)  440.     But  see  Myers  v.  Wells,  5  Hill,  463. 

The  cases  in  which  a  new  note  is  given  in  substitution  of  a  former 
note  are  attended  with  less  difficulty.  These  transactions,  of  renewing 
debts  by  new  notes,  are  equivalent  to  paying  the  existing  debt,  and  again 
borrowing  the  money.  Vol.  1,  p.  570.  Castleman  v.  Holmes,  4  J, 
J.  Marsh.  (Ky.)  1.  And  see  Banh  of  United  States  v.  Daniel,  12  Pet. 
32 ;  Slaymalcer  v.  Gxindacker,  10  Serg.  &  R.  75.  Still,  even  in  these 
cases,  the  decision  of  the  court  is  regulated  exclusively  by  the  intention 
of  the  parties  and  the  justice  of  the  case.  And  where  the  former  note 
is  paid  and  discharged  by  the  new  discount,  it  is  not  to  be  pleaded  as 
an  accord  and  satisfaction,  but  as  a  payment.  Letcher  v.  Banh  of 
Commonwealth,  1  Dana  (Ky.),  82 ;  3  J.  J.  Marsh.  195 ;  1  Sm.  Lead. 
Cas.  (2d  Am.  ed.)  618,  619. 

Where  a  debtor  gives  his  note,  indorsed  by  a  third  person,  as  further 
security,  for  a  part  of  the  debt,  which  is  accepted  by  the  creditor,  in  full 
satisfaction  of  all  demands,  it  is  a  valid  discharge  of  the  whole  debt,  and 
it  may  be  pleaded  in  bar,  as  an  accord  and  satisfaction.  Boyd  v.  Hitch- 
cock, 20  Johns.  76.  So,  in  general,  if  a  creditor  compounds  with  his 
debtor,  and  agrees  to  take  less  than  the  whole  debt,  and  accepts  the 
bond  or  promissory  note  of  his  debtor  with  security,  or  the  note  of  a 
third  person,  the  new  and  additional  security  furnishes  a  sufficient  con- 
sideration for  a  relinquishment  of  the  excess,  and  the  accord  and  satisfac- 
tion are  complete.  Pulliam  v.  Taylor,  50  Miss.  251 ;  Brasell  v.  Wil- 
lia/ms,  51  Ala.  349 ;  McLntyre  v.  Kennedy,  29  Penn.  St.  448, 454 ;  Glenn 
V.  Smith,  2  GiU  &  J.  (Md.)  494 ;  Gordon  v.  Price,  10  Ired.  (N.  C.)  3S5 ; 
Maze  ^.Miller,  1  Wash.  (C.  0.)  328 ;  Pardee  v.  Wood,  8  Hun  (N.  Y.), 
584.  And  if  the  acceptance  by  the  creditor  of  the  note  of  a  third  per- 
son for  a  part  of  the  original  debt  is  a  discharge  of  the  whole,  it  must 
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necessarily  operate  as  an  extinguishment  of  the  original  consideration, 
where  such  note  is  given  for  the  luhole  amount  due,  and  is  accepted  in 
full  satisfaction  of  it.  Booth  v.  Smith,  3  Wend.  QQ.  And  the  fact,  that 
the  debt  meant  to  be  affected  by  the  receipt  of  the  assigned  note  is  a 
judgment  debt,  is  not  important.  State  JBahk  v.  Fletcher,  5  id.  85 ; 
Jones  V.  Ransom,  3  Ind.  327  ;  Sanders  v.  Branch  Bank  at  Decatur,  13 
Ala.  353. 

Where  the  assignee  of  a  promissory  note  joins  with  the  other  cred- 
itors of  the  maker,  in  a  composition  agreement  between  such  makei- 
and  his  creditors,  by  which  the  former  agrees  to  surrender  his  prop- 
erty to  his  creditors,  and  they,  in  consideration  thereof,  agree  to  accept 
such  surrender  in  full  satisfaction  of  their  claims,  and  the  agreement  is 
performed  on  the  part  of  such  debtor,  such  assignee  cannot  afterward 
recover  on  such  note  from  his  assignor.  Pontions  v  Durfiinger,  59 
Ind.  27. 

The  case  of  the  acceptance  of  a  note  of  one  partner  for  a  liability  of 
the  firm  appears  to  be  considered  the  same  as  the  acceptance  of  the  note 
of  a  third  person.  And  a  distinct  agreement  by  a  creditor,  upon  a  dis- 
solution of  a  partnership,  to  accept  the  notes  of  the  member  or  members 
continuing  in  business,  in  discharge  of  the  retiring  members,  is  a  vahd 
discharge  of  them,  and  may  be  pleaded  in  bar  of  an  action  brought 
against  them.  Sheehy  v.  Mandeville,  6  Cranch,  253 ;  1  Sm.  Lead.  Cas. 
(2d  Am.  ed.)  614.  And  see  Harris  v.  Lindsay,  4  Wash.  (C.  C.)  271 ; 
Parker  v.  Cousins,  2  Gratt.  (Ya.)  373  ;  Livingston  v.  Radcliff,  6  Barb. 
202;  Kinsler  v.  Pojpe,  5  Strobh.  (S.  C.)  126;  Beam  v.  Barnum,  21 
Conn.  200. 

If  one  party  furnishes  another  money,  and  such  otlier  gives  him  his 
note  therefor,  with  the  understanding  that  the  payor  shall  procure  third 
parties  to  assign  to  himself  certain  liens  on  land  claimed  by  the  payee, 
which  liens  the  payor  shall  hold  for  the  benefit  of  the  payee,  in  satis- 
faction of  the  note,  the  agreement  amounts  to  an  accord  and  satisfac- 
tion, and  is  a  payment  of  the  note.  Treadwell  v.  Himmelmann,  50 
Cal.  9.     And  see  Hagood  v.  Swords,  2  Bail.  (S.  C.)  305. 

So,  where  a  debtor  settles  the  amount  due  from  him  to  his  creditor, 
upon  notes  and  drafts,  by  giving  him  in  full  satisfaction  of  the  claim  a 
draft  on  a  thii-d  person  for  fifty  per  cent  of  the  amount,  payable  in  gold, 
which  is  subsequently  paid,  and  the  creditor  accepts  such  draft,  and 
surrenders  and  cancels  the  evidences  of  the  indebtedness,  this  is  a  good 
accord  and  satisfaction.     Stagg  v.  Alexander,  55  Barb.  70. 

But  in  a  recent  case  in  Massachusetts,  the  buyer,  in  order  to  pay  for 
a  bill  of  goods,  sent  to  the  seller  the  check  of  a  third  person  on  a  fourth, 
and  the  seller,  on  receiving  it,  sent  back  a  receipt  for  the  amount  of  it, 


416  ACCORD  AND  SATISFACTIOiq. 

as  received  in  settlement  of  the  bill.  At  the  time  of  sending  the  check 
the  buyer  supposed  it  to  be  good,  but  when  the  seller,  within  a  reason- 
able time,  presented  it  to  the  drawee,  it  was  dishonored ;  and  it  was 
held  that  there  was  no  accord  and  satisfaction  of  the  original  debt.  Wed- 
digen  v.  Boston  Elastic  Fabric  Cornjpamj,  100  Mass.  422.  So,  if  a 
third  person,  whose  note  is  taken  for  a  debt,  is  an  infant,  and  success- 
fully defends  on  the  ground  of  infancy,  there  is  no  satisfaction.  Went- 
worth  V.  Wenhoorth,  5  N.  H.  410. 

"Where  a  creditor  claims  a  larger  sum  to  be  due  him  than  the  debtor 
admits,  but  takes  a  promissory  note  from  the  debtor  for  a  smaller 
amount,  he  will  be  bound  by  the  settlement.  Powell  v.  Jones,  44 
Barb.  521.  And  see  ante,  p.  409,  §  2.  It  has  likewise  been  held,  that  if  a 
creditor  receive  from  his  debtor,  in  satisfaction  of  his  claim,  a  note  for 
a  less  sum,  signed  by  the  debtor  and  his  wife,  which  all  the  parties  at 
the  time  suppose  is  binding  upon  her,  and  such  note  is  afterward  paid 
out  of  her  separate  property,  it  will  constitute  a  valid  discharge  of  the 
original  debt.     Bowker  v.  Harris,  30  Yt.  424. 

§  7.  By  allowing  cross  demands.  "Where  two  parties  have  cross 
actions  pending  against  each  other,  as,  for  false  imprisonment,  and  they 
mutually  agree  to  discontinue  such  action  and  do  so,  this  will  be  a  good 
accord  and  satisfaction.  Foster  v.  Trxill,  12  Johns.  456.  So  where  A 
and  B  have  cross  suits  for  trespass  pending  against  each  other,  and  B 
exacts  and  receives  a  receipt  in  full  of  all  demands,  upon  a  settlement 
of  his  cause  of  action  against  A,  the  receipt  extends  to  A's  cause  of 
action  and  it  is  extinguished  by  it.  Tedder  v.  Yedder,  1  Denio,  257. 
See,  also,  Smith  v.  Page,  15  M.  &  "W.  683 ;  Callander  v.  Howard,  10 
C.  B.  290. 

§  8.  For  personal  injuries.  It  is  well  settled  that  in  actions  for 
general  and  unliquidated  damages,  the  payment  and  acceptance  of  a 
sum  of  money,  as  a  satisfaction,  is  a  good  bar ;  and  this  defense  has 
been  frequently  interposed  to  actions  brought  to  recover  damages  for 
personal  injuries.  Thus,  in  an  action  for  injuries  arising  from  a  con- 
cussion caused  by  a  collision  of  railway  trains,  the  plaintiff  having,  the 
day  after  the  occurrence,  agreed  in  terms  to  accept  a  sum  in  satisfaction 
of  the  injuries,  and  aU  consequences  arising  therefrom,  it  was  held,  that 
if  his  mind  went  with  those  terms,  and  he  understood  their  effect  when 
he  assented  to  them,  he  was  bound  by  the  agreement,  and  could  recover 
no  further  compensation,  even  though  it  appeared  that  he  had  sustained 
serious  and  permanent  injuries,  latent  and  undiscovered  until  some 
time  afterward,  and  of  which  he  had  no  idea  at  the  time  he  entered 
into  the  arrangement.  Rideal  v.  Great  Western  Railway  Co.,  1  F.  & 
F.  706.     And  see  Stockton  v.  Frey,  4  Gill  (Md.),  406,     So,  a  written 
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agreement  of  the  plaintiff,  acknowledging  tlie  receipt,  in  satisfaction  of 
the  assault  and  battery  sued  for,  of  the  promissory  note  of  the  defend- 
ant for  a  certain  sum,  payable  in  three  and  twelve  months,  was  held  to 
be  a  good  plea  of  accord  and  satisfaction.  Peace  v.  Stennet^  -i  J.  J. 
Marsh.(Ky.)  4-i9.  So,  a  receipt  for  a  sum  of  money,  "  in  full  for  dam- 
ages done  us  by  a  stage  accident,"  etc.,  signed  by  the  party  injured,  is 
'prima  facie  evidence  of  an  accord  and  satisfaction,  and  in  the  absence 
of  fraud  in  obtaining  it,  cannot  be  varied  by  parol  evidence.  Coon  v. 
Knajp^  8  N.  Y.  (4  Seld.)  402.  See  Ludington  v.  Miller^  6  Jones  & 
Sp.  478.  Where  A  made  a  criminal  charge  against  B,  upon  which 
an  action  for  slander  was  brought,  and  it  was  agreed  that  A  should 
write  to  C  in  exculpation  of  B,  in  full  satisfaction  of  the  matter,  and 
he  did  so,  this  was  held  to  constitute  a  good  accord  and  satisfaction  of 
any  claim  against  B.     Smith  v.  Kerr^  1  Barb.  155. 

On  the  other  hand,  in  an  action  for  an  injury  sustained  through  a 
railway  accident,  the  plaintiff,  at  the  time,  not  supposing  that  he  had 
sustained  any  serious  injury,  accepted  of  the  company  a  trifling  sum 
as  compensation  for  damage  to  his  clothing,  and  it  was  held  that  the 
receipt  of  this  sum  could  not  be  set  up  as  an  accord  and  satisfaction  for 
a  patent  and  severe  injury  to  the  brain  or  spine.  Roherts  v.  Eastern 
Counties  Railway  Co.,  1  !F.  <fe  F.  460. 

Nor  is  it  a  defense  to  an  action  brought  by  the  father,  to  recover 
damages  for  the  seduction  of  his  daughter,  that  an  allowance  was  made 
to  the  daughter  under  the  bastardy  laws,  for  the  support  and  mainte- 
nance of  the  bastard  child.  They  are  two  separate  and  distinct  things, 
and  the  one  cannot  be  used  as  an  accord  and  satisfaction,  or  bar  to  an 
action  justly  arising  under  the  other.  Sellars  v.  Kinder,  1  Head 
(Tenn.),  134. 

§  9.  By  co-contractors  or  covenantors.  The  doctrine  appears  to 
be  well  settled  at  common  law,  that  the  release  of  one  or  more  of  sev- 
eral joint  obligors  operates  as  a  release  of  all,  and  the  holder  of  the 
bond  or  note  is  barred  of  his  right  of  action,  and  recovery,  against  the 
other  co-obligors.  The  debt  being  extinguished  as  to  one,  it  discharges 
all,  whether  the  parties  intend  it  or  not.  Evans  v.  Pigg,  3  Coldw. 
(Tenn.)  395  ;  Dufresne  v.  Hutchinson,  3  Taunt.  117.  In  other  words, 
an  accord  and  satisfaction  by  one  of  several  joint  obligors  is  vahd. 
Strang  v.  Holmes,  7  Cow.  224.  But  the  accord  and  satisfaction  must 
in  every  case  be  complete,  entire,  and  fully  executed  {Rayne  v.  Orton^ 
Cro.  Eliz.  305) ;  and  it  will  not  avail  if  it  be  only  a  settlement  with 
one  of  the  plaintiffs,  or  one  of  the  defendants,  for  his  share  of  the 
damages.  Clarh  v.  Dinsmore,  5  N.  H.  186.  And  see  Ayrey  v.  Da/i3- 
enport,  2  New  E.  474.  And  where  one  of  three  joint  covenantors 
YoL.  YI.— 53 
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gave  a  bill  of  excliacge  for  part  of  a  debt  secured  by  a  covenant,  on 
which  bill  judgment  was  recovered,  it  was  held  that  such  judgment  was 
no  bar  to  an  action  of  covenant  against  the  three,  snch  bill  not  being 
averred  to  have  been  accepted  in  satisfaction,  nor  to  have  produced  it 
in  fact.     Drake  v.  Mitchell,  3  East,  251. 

To  an  action  brought  by  three  on  a  joint  demand,  the  defendant 
pleaded  satisfaction  with  one  of  them,  by  part  payment  in  cash,  and  a 
set-oif  of  a  debt  due  from  that  one  to  the  defendant,  and  this  was  held 
to  be  a  good  plea,  without  alleging  any  authority  from  the  other  two  to 
make  the  settlement.  Wallace  v.  Kelsall,  1  Mees.  &  "W.  264  ;  S.  C, 
8  D.  P.  C.  841. 

Satisfaction  of  a  bill  as  between  drawer  or  indorser  and  indorsee, 
whether  made  before  or  after  the  bill  becomes  due,  does  not  necessarily 
inure  as  a  satisfaction  on  behalf  of  the  acceptor,  or  operate  to  discharge 
him  from  liability  to  the  indorsee,  for  the  reason  that  the  contracts  created 
by  the  bills  as  between  the  drawer  and  acceptor,  and  the  indorsee,  are  es- 
sentially distinct.  Jones  v.  Broadhurst,  9  C.  B.  173.  See  Harrison  v. 
Close,  2  Johns.  448. 

§  10.  By  co-trespassers.  It  a  is  well-settled  principle  that  a  satis- 
faction of  damages  from  one,  the  action  being  joint,  will  operate  as  a 
discharge  of  all,  whether  the  parties  intended  it  or  not  in  actions  against 
wrong-doers  for  torts.  Brown  v.  Kencheloe,  3  Cold.  (Tenn.)  192 ; 
Strang  v.  Holmes,  7  Cow.  224 ;  Ruble  v.  Turner,  2  Hen.  &  M.  ( Ya.) 
38.  An  accord  and  satisfaction  of  a  joint  trespass  by  one  is  good  for 
all  concerned.  The  act  of  one  of  several  joint  trespassers  is  the  act  of 
all,  they  all  unite  to  do  an  unlawful  act,  and  each  is  responsible  for 
the  acts  of  the  others.  The  plaintifE  may  elect  to  sue  them  jointly  or 
separately,  and  may  pursue  them  until  he  has  obtained  satisfaction,  but 
he  can  have  but  one  recompense  in  damages  for  the  same  injury.  JElUs 
V.  Bitzer,  2  Ohio,  89.  A  partial  satisfaction  by  one  of  several  wrong- 
doers is  a  satisfaction  ^rotoTi^c,  as  to  all.  Merchants'  BanJc\.  Curtiss, 
37  Barb.  317. 

It  is  held  to  be  a  good  defense  in  an  action  for  a  trespass,  committed 
by  the  defendant  as  a  servant,  and  at  the  command  of  his  master,  that 
satisfaction  was  accepted  by  the  plaintifE  from  the  master.  Thurman 
V.  Wild,  11  Ad.  &  El.  453  ;  S.  C,  3  P.  &  D.  489. 

§  11.  By  strangers.  A  rule  generally  recognized  by  the  courts  is, 
that  the  matter  received  in  satisfaction  must  be  given  by  the  debtor, 
and  not  by  a  stranger.  Edgecomh  v.  Rodd,  5  East,  294 ;  Lucas  v. 
Wilkinson,  1  Hurl.  &  N.  420  ;  Clow  v.  Borst,  6  J  ohns.  37 ;  Blum  v. 
Ilartman,  3  Daly  (N.  Y.),  47  ;  Stark  v.  Thompson,  3  T.  B.  Monr.  (Ky.) 
296.     A  voluntary  payment  of  another's  debt  by  a  stranger  will  give 
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no  right  of  action  in  the  name  of  the  payor  against  the  debtor,  nor  will 
a  mere  advancement  by  a  stranger  of  the  sum  due  bar  the  right  of 
action  by  the  original  creditor,  or  defeat  a  suit  prosecuted  in  his  name, 
and  with  his  consent  by  the  payer.  Brown  v.  Inhahitants  of  Chester- 
ville,  63  Me.  241.  See,  also,  Ingraham  v.  Gilbert^  20  Barb.  151. 
But  the  rule  as  above  stated  does  not  apply  to  an  action  against  an 
agent  for  a  trespass  or  other  act  done  by  the  command  of  the  principal, 
since  the  relation  between  them  is  such  that  a  consideration  moving 
from  one  may  well  inure  to  the  benefit  of  the  other.  ThurTnan  v. 
Wild,  11  Ad.  &  El.  453 ;  S.  C,  3  P.  &  D.  489.  So,  if  satisfaction 
is  made  by  a  stranger  at  the  defendants  request,  and  it  is  accepted  by 
the  plaintiff,  this  will  constitute  a  valid  accord  and  satisfaction.  Rush 
V.  Sautter,  67  Barb.  371,  372,  373.  And  there  are  cases  in  which  a 
previous  request  may  not  be  necessary,  for  if  a  person  makes  the  ad- 
vance as  the  professed  agent  of  the  defendant,  although  he  had  no 
authority  at  the  time,  and  the  satisfaction  is  accepted  by  the  plaintiff, 
this  will  bar  his  action  if  the  defendant  subsequently  ratifies  the 
unauthorized  act  of  such  assumed  agent,  and  the  ratification  will  be 
sufficient  if  made  at  the  trial  of  the  action.  Simpson  v.  Eggington^ 
10  Exch.  845.  And  see  Belshaw  v.  Bush,  11  C.  B.  191.  In  an  early 
case  in  Alabama,  it  was  held  that  an  accord  and  satisfaction,  coming 
from  a  third  person,  and  accepted  by  the  plaintiff  in  discharge  of  the 
defendants'  liability,  is  a  bar  of  an  action.  Smith  v.  Wyser,  1  Stew. 
(Ala.)  184.  So,  in  Ohio  an  accord  and  satisfaction,  mo\T[ng  from  a 
stranger  or  person  having  no  pecuniary  interest  in  the  subject-matter 
if  accepted  in  discharge  of  the  debt,  constitutes  a  good  defense  to  an 
action  to  enforce  the  liability  against  the  debtor.  Tappan  v.  Tap- 
pom,  6  Ohio  St.  64,  71. 

§  12.  By  part  payment.  We  have  seen  ante,  p.  411,  §  3,  that,  as  a 
general  rule,  a  payment  of  less  than  the  whole  of  an  undisputed  debt, 
already  payable,  is  not  a  satisfaction  of  the  balance  even  though  agreed 
to  be  received  in  full  of  the  whole  debt.  To  render  the  release  of  the 
balance  obligatory,  there  must  be  something  in  the  transaction  which 
can  be  treated  as  a  new  consideration.  See,  also,  Daniels  v.  Hatch,  21 
N.  J.  Law,  391 ;  Bowe  v.  Oano,  9  Hun  (N.  Y.),  6  ;  Warren  v.  Skinner^ 
20  Conn.  559 ;  Pearson  v.  Thomason,  15  Ala.  700  ;  Higgins  v.  Ral- 
ligan,  46  111.  173.  But  where,  by  a  mode  or  time  of  part  payment 
variant  from  that  provided  for  in  the  contract,  a  new  benefit  is  or  may 
be  conferred,  or  burden  imposed,  a  new  consideration  arises  out  of  the 
transaction,  and  gives  validity  to  the  agreement  of  the  creditor. 
Bose  V.  Hall,  26  Conn.  392.  See  ante,  p.  409,  §  2.  Thus,  it  is  held  that 
payment  of  less  than  the  whole  debt,  if  made  before  it  is  due,  or  at  a 
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different  place  from  that  stipulated  it  received  in  full,  is  a  good  satis- 
faction. Jones  V.  Bullitt,  2  Litt.  (Ky.)  49 ;  Ricketts  v.  Hall,  2  Bush 
(Kj.),  249  ;  Smith  v.  Brown,  3  Hawks.  (N.  C.)  580  ;  Jones  \. Perkins, 
29  Miss.  139,  141.  And  so,  if  a  payment  is  made  in  the  notes  of 
a  third  person  {Goodnow  v.  Smith,  18  Pick.  414 ;  (mte,  p.  414,  §  6) ; 
so,  the  procurement  of  a  written  agreement  from  one  probably  liable 
on  the  default  of  the  defendant,  that  he  will  take  no  advantage  of  the 
discharge  of  the  defendant,  is  a  good  consideration  to  make  part  pay- 
ment a  satisfaction.  Booth  v.  Cajnjjhell,  15  Md.  569.  And  it  has 
been  held  that,  in  the  absence  of  fraud,  an  acceptance  by  the  creditor 
of  a  third  person's  deed  of  all  his  title  in  certain  land  may  be  a  good 
consideration  to  sustain  an  agreement  to  take  a  part  for  the  whole  debt 
although  the  title  fails.  Heed  v.  Bartlett,  19  Pick.  273.  And  see 
Keeler  v.  Salisbury,  33  N.  Y.  (6  Tiff.)  648.  So,  an  agreement  on  the 
part  of  a  judgment  creditor  to  receive  from  the  judgment  debtor  an 
eastern  draft  for  a  less  sum  in  full  satisfaction  and  discharge  of  the 
judgment  being  executed  by  the  delivery  and  aceptance  of  the  draft 
was  held  to  be  valid  as  an  accord  and  satisfaction.  Reid  v.  Hihhard, 
6  Wis.  1Y5. 

The  rule  that  payment  of  less  than  the  whole  debt  is  not  satisfaction 
should  not  be  applied  where  the  payment  which  was  accepted  in  satis- 
faction exceeded  the  principal,  and  only  fell  short  in  the  calculation 
of  interest.  The  question  as  to  interest  depends  much  on  the  cir- 
cumstances of  the  settlement,  and  its  computation  is  not  always  pre- 
cise. Johnston  V.  Brannan,  5  Johns.  268.  And  see  Tenth  Nat. 
Bamk  v.  Mayor  of  New  York,  4  Hun  (N.  Y.),  429.  And  it  is  to  be 
observed  in  accordance  with  the  doctrine  laid  down  in  a  preceding  sec- 
tion {rnite,  p.  409,  §  2),  that  the  rule  does  not  apply  to  any  cases  except 
where  the  plaintiff's  claim  is  for  a  fixed  and  liquidated  amount,  or  where 
the  sum  due  could  be  ascertained  by  mere  arithmetical  calculation. 
McDaniels  v.  Lapham,  21  Yt.  222 ;  Mathis  v.  Bryson,  4  Jones'  (N". 
C.)  L.  508.  The  doctrine  briefly  summed  up  is,  that  if  the  demand  to 
be  satisfied  is  a  definite  sum  of  money,  and  the  sum  to  be  paid  in  satis- 
faction also  money,  the  satisfaction  must  equal  the  claim ;  but  if  the 
claim  is  for  unliquidated  damages,  or  the  thing  done  or  given  is  not 
money,  the  question  of  adequacy  does  not  arise.  It  is  enough  that 
something  substantial,  which  one  party  is  not  bound  by  law  to  do,  is 
done  by  him,  or  something  which  he  has  a  right  to  do,  he  abstains  from 
doing  at  the  request  of  the  other  party.  Watson  v.  Elliott,  57  N.  H. 
511,  513 ;  Bull  v.  Bidl,  43  Conn.  455. 

§  13.  Acceptance.  To  constitute  a  good  accord  and  satisfaction,  it 
must  be  accepted  as  such.  Barnes  v.  Lloyd,  2  Miss.  584.     See  ante^  pp. 
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412, 413,  §§  4,  5.  A  mere  readiness  to  perform  the  accord,  or  a  tender 
of  performance,  will  not  suffice.  Thus,  it  was  held  not  a  good  plea  of 
accord  and  satisfaction  that  the  plaintiff  agreed  to  accept  the  note  of  a 
third  person  in  discharge  of  the  demand, in  suit,  which,  on  being 
tendered  him,  he  refused  to  accept.  Hawley  v.  Foote,  19  Wend.  516. 
So,  after  the  maturity  of  an  accepted  draft,  the  holder  agreed  under 
seal  with  the  acceptor,  to  take  less  than  the  face  of  the  draft  if  paid 
within  a  specified  time,  and  to  transfer  the  draft  to  a  third  party.  A 
tender  of  the  sum  agreed  to  be  taken  was  made  within  the  specified 
time,  but  this  was  held  to  constitute  no  defense  to  an  action  on  the 
draft.  Young  v.  Jones,  64  Me.  563 ;  S.  C,  18  Am.  Eep.  279.  See, 
also,  BrecJcenridge  v.  Ormshj,  1  J.  J.  Marsh.  (Ky.)  236  ;  Hearn  v. 
Kiehl,  38  Penn,  St.  147.  Acceptance  by  a  ward  after  he  is  of  age, 
of  promissory  notes,  which  the  guardian  had  not  collected  and  was 
therefore  liable  to  pay,  is  not  a  good  plea  to  an  action  on  the  guardian's 
bond  unless  they  are  collected.  Commonwealth  v.  Miller^  5  T.  B. 
Monr.  (Ky.)  205.  Saying  "  it  is  not  enough,  but  there  will  be  no 
trouble  "  at  the  time  of  the  payment  of  a  claim,  is  not  an  acceptance 
in  full  satisfaction.  Willey  v.  Warden,  27  Yt.  655.  In  an  action  in 
form  ex  delicto,  if  one  of  several  plaintiffs  accepts  a  sum  of  money  in 
satisfaction  of  his  part  of  the  damages,  such  accord  and  satisfaction  is 
no  answer  to  the  action.  Clarh  v.  Dinsmore,  5  I^.  H.  136.  See  ante, 
p.  418,  §  10.  So  acceptance  of  a  dividend  under  a  voluntary  assignment 
made  by  the  debtor  without  his  creditors' concurrence,  and  without  an 
agreement  to  accept  the  assignment  in  satisfaction  of  the  debt,  is  no 
bar  to  an  action  for  the  balance.  Allen  v.  Roosevelt,  14  Wend.  100. 
The  acceptance  by  a  bailor  from  the  bailee  of  a  part  payment,  and  of 
the  bailee's  notes  for  the  residue  of  the  value,  is  not,  the  notes  being 
unpaid,  an  accord  and  satisfaction  which  waives  the  bailor's  right  to 
arrest  {Person  v.  Giver,  29  How.  [N.  Y.]  432) ;  and  a  right  of  action 
by  the  owner  of  a  chattel  for  injuries  done  to  it  in  the  possession  of  a 
bailee  is  not  barred  by  a  settlement  between  the  owner  and  the  bailee. 
Rindge  v.  Coleraine,  11  Grray,  157. 

§  14.  By  deliyery  of  property.  We  have  seen  {ante,  p.  409,  §  2),  that 
acceptance  of  a  collateral  thing,  if  of  any  legal  value  in  satisfaction  of 
a  pre-existing  debt,  is  a  good  accord  and  satisfaction.  And  it  is  held 
that  an  agreement  to  accept  a  thing  in  satisfaction  is  sufficiently  exe- 
cuted by  a  delivery  to  any  person  appointed  by  the  party  to  receive  it. 
Anderson  v.  Highland  TtirnpiTce  Co.,  16  Johns.  86.  An  act  done  by, 
or  to,  the  agent  of  a  party,  of  a  matter  resting  in  pais,  is  equivalent  to 
its  being  done  by,  or  to  the  principal.  Id.  See  Grocers'  Rank  of  New 
Yorh  V.  Fitch,  1  N.  Y.  Sup.  Ct.  (T.  &  C.)  651,  655  ;  S.  C.  affirmed,  53 
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N.  Y.  (13  Sick.)  623.  But  unless  a  plea  of  accord  and  satisfaction  by 
the  delivery  of  certain  property  to  the  plaintiff  states  a  time  when  the 
delivery  was  made,  it  is  bad  on  special  demurrer.  Pence  v.  Bmack^ 
2  Blackf.  (Ind.)  315.  See,  also.  State  Bank  v.  Littlejohn,  1  Dev.  & 
Bat.  (N.  C.)  L.  563,  565. 

§  15.  When  set  aside.  A  mutual  mistake  of  fact  will  authorize  a 
court  to  open  and  correct  an  accord  and  satisfaction.  Calkins  v.  Gr^is- 
wold,  11  Hun  (N.  T.),  208.  In  a  recent  English  case,  a  passenger, 
injured  by  a  railway  accident,  sent  in  a  claim  for  £691  against  the 
railway  company  as  compensation,  but  he  accepted  £400  and  gave  a 
receipt  acknowledging  it  to  be  in  full  discharge  of  his  claim.  After- 
ward he  commenced  an  action  against  the  company  for  further  compen- 
sation, to  which  the  company  pleaded  the  plaintiffs  acceptance  of  the 
latter  sum  in  full  satisfaction  and  discharge  of  the  causes  of  action. 
The  plaintiff  filed  his  bill  to  restrain  them  from  relying  on  the  plea, 
and  from  setting  up  the  acceptance  or  the  receipt  as  a  satisfaction  or 
discharge  of  the  damages,  except  to  the  extent  of  £400.  The  bill  did 
not  allege  fraud,  but  that  the  plaintiff  had  signed  the  receipt  on  the 
express  condition  that  he  should  not  thereby  exclude  himself  from 
further  compensation  if  his  injuries  turned  out  more  serious  than  was 
supposed  at  the  time.  It  was  held  that  as  the  statement  in  the  receipt 
could  be  rebutted  by  evidence  that  the  plaintiff  did  not  receive  the 
money  in  full  satisfaction  of  all  demands,  the  whole  case  could  be  tried 
at  law  better  than  in  equity,  and  that  the  bill  ought  to  be  dismissed. 
Lee  V.  Lancashire,  etc.,  Railway  Co.,  L.  K.,  6  Ch.  App.  527.  See  2 
DeG.  J.  &  S.  319;  ante,  p.  416,  §  8. 

§  16.  Pleading  the  defense.  Accord  and  satisfaction  must  be 
specially  pleaded  in  an  action  of  trespass,  and  cannot  be  given  in  evi- 
dence under  the  general  issue.  Kenyan  v.  Sutherland,  3  Gilm.  (111.) 
99.  But  evidence  of  accord  and  satisfaction  is  admissible  in  assumpsit 
under  the  general  issue.     Biirge  v.  Dishman,  5  Blackf.  (Ind.)  272. 

Accord  and  satisfaction  is  a  good  bar  to  an  action  of  covenant  where 
the  breach  of  covenant  has  accrued  {Blake's  Case,  6  Co.  43)  ;  but  not 
where  the  breach  has  not  accrued.  May  v.  Taylor,  6  Man.  &  Gr.  262, 
note  a  '  Ha/rper  v.  Hampton,  1  Harr.  &  J.  (Md.)  622,  673 ;  Smith  v. 
Brown,  3  Hawks  (N.  C),  580.  So  accord  and  satisfaction  may  be 
pleaded  in  bar  of  a  writ  of  error  {Salmon  v.  Pixlee,  2  Day  [Conn.], 
242.  But  see  Potter  v.  Smith,  14  Johns.  444,  and  Clowes  v.  Dicken- 
son, 8  Cow.  328,  where  the  last  case  was  doubted) ;  but  not  to  an 
action  on  a  judgment.     Riley  v.  Riley,  20  N.  J.  Law,  114. 

The  general  rule  is,  that  an  accord  and  satisfaction  is  not  a  good 
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plea,  unless  the  accord  be  of  as  high  a  nature  as  the  obligation.     Mc- 
Cormick  v.  Oliver,  7  Terg.  (Tenn.)  24. 

§  IT.  Proof  of.  A  parol  agreement  cannot  be  received  in  evidence 
to  prove  a  plea  of  accord  and  satisfaction,  to  ^n  action  of  debt  on  bond. 
State  Banh  v.  LittlejoJin,  1  Dev.  &  B.  (IT.  C.)  L.  563.  Thus,  a  parol 
agreement  to  release  an  action  for  a  personal  injury  in  consideration  of 
the  surrender  of  the  bond,  is  not  a  good  plea  as  an  accord  and  satisfac- 
tion, to  an  action  on  a  bond  for  money.  MoCormicTc  v.  Oliver,  7  Yerg. 
(Tenn.)  24. 

So,  in  an  action  of  covenant,  the  plea  of  accord  and  satisfaction  is 
not  supported  by  evidence  of  the  rescission  of  the  covenant.  Barrelli 
V.  0^  Conner,  6  Ala.  617.  And  see  Westv.  Blakewcuy,  2  Man.  &  Gr. 
729. 

The  lapse  of  twenty  years  after  damage  sustained  by  the  breach  of  a 
covenant  against  incumbrances  on  land  was  held  jyrima  facie  sufficient 
to  support  a  plea  of  accord  and  satisfaction  to  an  action  on  the  cove- 
nant. Jenkins  v.  Hopkins,  9  Pick.  543.  But  the  lapse  of  twenty 
years  from  the  time  of  making  a  contract  to  be  performed  ^V^  futuro 
is  not  of  itseK  evidence  of  a  new  contract  averred  to  have  been  per- 
formed, and  pleaded  as  an  accord  and  satisfaction  of  the  original  con- 
tract.    Siboni  V.  Kirkman,  1  Mees.  &  W.  418. 

A  receipt  acknowledging  the  payment  of  a  particular  sum,  but  not 
stating  it  to  be  in  full,  will  not  support  the  plea  of  accord  and  satis- 
faction {McCullen  v.  Hood,  3  Dev.  [N.  C]  L.  219) ;  and  an  entry  in  a 
suit,  that  the  costs  are  to  be  paid  by  the  defendant,  is  not  even  prima 
facie  evidence  to  be  left  to  a  jury  of  an  accord  and  satisfaction. 
Bond  V.  McNider,  3  Ired.  440.  But  where  an  agreement  was  made 
at  the  time  of  the  execution  of  a  note  payable  in  money,  that  it  should 
be  paid  in  labor,  and  the  labor  was  accordingly  performed,  it  was  held 
in  an  action  on  the  note  that  these  facts  sustained  the  plea  of  accord 
and  satisfaction.     Blinn  v.  Chester,  5  Day  (Conn.),  359. 

Giving  a  promissoiy  note  is  held  to  be  presumptive  evidence  of  a 
settlement  of  all  prior  accounts  {Bishop  v.  Welsh,  35  Ind.  521) ;  but  it 
is  not  conclusive.  Id.     See  ante,  p.  414,  §  6. 
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CHAPTER  III. 

ACCOUNT  STATED. 
AETICLE   I. 

OF    ACCOUNT    STATED    EN"    GENEEAL. 

Section  1.  Defiuition  and  nature.  A  stated  account  is  an  agree- 
ment  between  both  parties  tliat  all  the  articles  are  ti-ue,  but  this  agree- 
ment may  be  implied  from  cu'cumstances ;  as  where  merchants  reside 
in  different  countries,  and  one  sends  an  account  to  the  other,  who  makes 
no  objection  to  it  within  a  reasonable  time.  Stebhins  v.  Niles^  25  Miss. 
267.  And  see  Yol.  1,  pp.  191-19S.  It  is  not  necessary  that  the  account 
should  be  signed  by  the  parties,  in  order  to  render  it  a  stated  account ; 
for  it  will  be  sufficient  that  it  has  been  examined  and  accepted  by  both 
of  them.  Lockioood  y.  TJiorne,  11  X.  Y.  (1  Kern.)  170.  And  see 
Wait's  Law  &  Pr.  719. 

In  stating  an  account,  two  things  are  necessary :  1st,  that  there  be  a 
mutual  examination  of  the  claims  of  each  other  by  the  parties ;  and  2d, 
that  there  be  a  mutual  agreement  between  them,  as  to  the  correctness 
of  the  allowance  and  disallowance  of  the  respectiye  claims,  and  of  the 
balance,  as  it  is  struck  upon  the  final  adjustment  of  the  whole  account 
and  demands  on  both  sides.  The  minds  of  the  parties  must  meet  upon 
the  allowance  of  each  item  or  claim  allowed,  and  upon  the  disallowance 
of  each  item  or  claim  rejected.  They  must  mutually  concur  upon  the 
final  adjustment,  and  nothing  short  of  this  in  substance  will  fix  and 
adjust  their  respective  demands  as  an  account  stated.  Lockvjood  v. 
Thorne,  18  X.  Y.  (4  Smith)  286. 

The  nature  of  an  account  stated  is  that  the  parties  consider  the  claims, 
and  strike  a  balance,  after  which  the  vouchers  may  be  destroyed,  and 
the  balance  may  not  be  disputed.  It  is  an  agreement  by  both  parties 
that  the  items  are  true.  The  consideration  of  the  promise  is  the  stating 
of  the  account.  To  prove  the  items  is  not  necessary,  as  the  action  is  not 
upon  them,  but  upon  the  defendant's  consent  to  the  balance  ascertained. 
It  exists  only  where  the  accounts  have  been  examined,  and  the  balance 
admitted  as  the  true  balance  between  the  parties.  Reinhardt  v.  Hines^ 
51  Miss.  344.     See  Stenton  v.  Jerorrte,  54  X.  Y.  (9  Sick.)  480.     The 
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consent  of  the  parties  to  the  balance  claimed  is  what  imparts  to  an  ac- 
count the  character  of  an  accomit  stated.  The  acknowledgment  by 
the  debtor  that  a  certain  sum  is  due  creates  an  implied  promise  to  pay; 
and  in  an  action  upon  an  account  stated  it  is  not  necessary  to  set  forth 
the  subject-matter  of  the  original  debt.  FosUr  v.  AUaixson^  2  Term 
E.  4S0 ;  Fit<;h  v.  Zeiich,  11  Leigh  (Va.),  471 ;  Hoyt  v.  WilMiison,  10 
Pick.  31 ;  Tassey  t.  Church,  4  Watts  &  Serg.  141.  On  the  other  hand, 
the  ordinary  indebitatus  count  gives  no  warning  that  evidence  will  be 
offered  to  prove  an  account  stated ;  and  under  such  a  count  evidence  of 
an  account  stated  is  not  admissible,  although  it  is  generally  true  that 
the  same  evidence  which  establishes  an  account  stated  when  the  subject- 
matter  is  the  sale  of  merchandise  will  also  authorize  a  recovery  in  inr 
dehitatus  assumpsit.  So,  held,  where,  under  a  plea  of  the  statute  of 
limitations,  the  action  on  open  account  could  not  be  sustained,  but  an 
account  stated  was  not  yet  barred  by  the  statute.  MeCall  v.  i^ave,  52 
Miss.  494. 

A  plaintiff  cannot,  on  the  trial,  rely  upon  written  statements  or 
accoimts  made  out  and  rendered  by  the  defendant  as  constituting  an 
account  stated,  unless  he  has  declared  upon  them  as  an  account  stated. 
If  his  complaint  sets  forth  the  original  transactions  as  the  ground  of  his 
action,  and  not  the  account  stated,  either  party  may  show  what  the 
original  transactions  were.  Northern  Line  Pachet  Co.  v.  Piatt,  22 
Minn.  413. 

An  action  upon  an  account  stated  can  never  be  maintained,  where 
one  of  the  parties  never  assented  to  the  balance  claimed  by  the  other  to 
be  found  due.  Cape  G-irardeau,  etc,,  P.  P.  Co.  v.  Kimniel,  5S  Mo. 
83.  See.  also,  PorUr  v.  Cooper,  1  Cr.  M.  <fc  K.  387;  S.  C,  4  Tyr. 
264. 

§  2.  Wliat  amounts  to.  G-eneraHy,  iu  equity,  an  account  current, 
rendered  by  one  merchant  to  another,  and  received  and  held  without 
objection,  wiU  be  deemed  a  stated  account.  Objection  to  such  account 
rendered,  to  prevent  it  from  becoming  an  account  stated,  must  be  made 
within  a  reasonable  time,  and  the  party  contesting  the  account  so  ren- 
dered is  the  one  to  prove  that  he  made  objection  within  a  reasonable 
time.  Puffner  v.  Hewitt.  7  W.  Ya.  585  ;  Avery  v.  Leach,  9  Hun  (^. 
Y.),  106 ;  Coopwood  v.  Bolton,  26  Miss.  (4  Gush.)  212;  Darlington  x. 
Taylor,  3  Grant  (Penn.),  195 ;  Terry  v.  SieMes,  13  Cal.  427 ;  Mansell 
V.  Payne,  18  La,  Ann.  124.  Yet,  what  will  amount  to  an  account 
stated  from  presumed  acquiescence  of  parties  must  depend  upon  the 
special  circumstances  of  each  case.  White  v.  Hampton,  10  Iowa,  238. 
An  account  presented  by  a  creditor,  to  a  party  indebted,  and  corrected 
by  the  parties,  is  an  account  stated,  and  binding  upon  the  representa- 
VoL.  YI.— 54 
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tives  of  the  debtor,  as  to  items  not  objected  to  by  the  decedent.  Ser- 
geant V.  Ewing,  36  Penn.  St.  156.  An  account  including  items  of 
compound  interest,  made  out  and  signed  by  the  debtor,  pm-portiug  to 
be  a  statement  of  "  accounts  liquidated  and  settled,"  cannot  be  enforced 
as  an  agreement  to  pay  the  amount  stated  as  due,  including  such  items 
of  compound  interest.  Young  v.  Hill,  67  N.  Y.  (22  Sick.)  162 ;  23 
Am.  Eep.  99 ;  reversing  S.  C,  6  Him  (N.  Y.),  613. 

To  constitute  an  account  stated,  it  is  not  necessary  that  there  should 
be  mutual,  or  cross-demands.  They  may  be  all  on  one  side,  or  consist 
of  charges  and  the  acknowledgment  of  payment.  The  simple  render- 
ing of  the  items  of  an  account  between  the  parties,  and  the  striking  of 
a  balance,  or  agreeing  upon  the  amount  due,  is  sufficient ;  and  upon 
such  a  state  of  facts,  an  action  on  an  account  stated  may  be  maintained. 
Where  the  plaintiff  went  over  the  account  in  the  defendant's  presence, 
and  found  a  certain  sum  due  to  the  plaintiff,  and  the  result  was  not 
objected  to  by  the  defendant,  it  was  held  to  be  an  account  stated,  which 
would  be  conclusive  upon  both  parties,  unless  there  had  been  mutual 
compromises  which  operate  as  an  estoppel  in  pais,  but  otherwise  open 
to  impeachment  for  fraud  or  mistake ;  but  the  burden  of  showing  fraud 
or  mistake  is  upon  the  party  impeaching  it.  Koch  v.  Bonitz,  4  Daly 
(N.  Y.),  IIY.  When  a  defendant  acknowledges  his  indebtedness  for  a 
specific  sum,  being  a  balance  of  an  account,  the  court  is  at  liberty  to 
treat  it  as  an  account  stated,  and  give  judgment  for  such  balance.  May 
V.  Eloss,  44  Mo.  300. 

§  3.  What  does  not  amount  to.  A  qualified  or  conditional  acknowl- 
edgment that  a  certain  sum  is  due  to  the  plaintiff  will  not  entitle 
him  to  recover  upon  an  account  stated.  Evans  v.  Verity,  Ryan  &  Moody, 
239.  And  a  defendant's  admission  that  something  is  due  to  the  plain- 
tiff without  specifying  how  much,  does  not  entitle  him  to  a  verdict  for 
even  nominal  damages  on  an  account  stated.  Eirton  v.  Wood,  1  Mood. 
&  Rob.  253 ;  Lane  v.  HiU,  18  Ad.  &  El.  (N.  S.)  252.  And  see  Tucker 
V.  Barrow,  7  Barn.  &  Cress.  623  ;  1  Wait's  Law  &  Pr.  Y22.  Where  a 
landlord  demanded  £40  from  an  incoming  tenant  upon  his  agreement 
to  pay  for  the  crops  growing  upon  the  ground,  the  tenant  offered  to 
pay  £17,  and  this  was  held  to  be  no  evidence  to  support  a  count  upon 
an  account  stated.    Wayman  v.  Eilliard,  7  Bing.  101. 

In  an  action  on  a  county  treasurer's  bond,  where  the  answer  alleged 
that  the  board  of  supervisors  had  examined  the  treasurer's  account,  and 
had  objected  only  to  certain  specified  items,  and  directed  the  district 
attorney  to  bring  suit  for  the  amount  of  these  items  ;  it  was  held  that 
there  was  no  account  stated  between  the  board  and  the  treasurer,  and 
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that  a  suit  could  be  maintained  for  the  additional  items.  Milwaukee 
County  V.  EaclceU,  21  Wis.  613. 

Although  parties  may  agree  upon  a  settlement  made  between  them 
as  to  the  amount  due  from  one  to  the  other,  yet  sudi  agreement  is  not 
conclusive  if  it  was  the  result  of  an  error  in  regard  to  the  items,  or  in 
the  computation  of  interest.  Tmon  v.  Wood,  37  111.  512.  And  where 
a  gardener  who  could  not  read  handwriting  allowed  his  employer  to  in- 
vest his  wages,  and  received  from  time  accounts  of  the  sums  due 
him,  it  was  held  that  the  gardener  was  not  bound  by  an  account,  the  con- 
tents of  which  he  did  not  know,  stating  that  the  balance  due  was  in  a 
particular  currency,  a  previous  account  having  stated  the  same  balance 
without  specifying  the  currency.    Giienivet  v.  Perret,  18  La  Ann.  356. 

An  account  made  by  one  party  against  the  other  is  not  an  account 
stated  between  the  parties,  and  merely  retaining  it  by  the  latter  party 
without  objection  is  but  slight  evidence  of  its  correctness  in  charging 
him  with  money  paid  to  a  third  person  on  his  account.  Sjpangler  v. 
Springer,  22  Penn.  St.  454. 

A  claim  which  is  absolutely  void  by  reason  of  an  illegality  or  immor- 
ality in  the  consideration,  cannot  be  relied  on  in  support  of  a  count 
upon  an  account  stated.     Kennedy  v.  Broun,  13  C.  B.  (N.  S.)  677. 

§  4.  When  it  may  be  opened.  Accounts  stated  may  be  opened  in 
equity,  and  the  whole  account  be  taken  de  novo  for  gross  mistake  in 
some  cases ;  but  this  can  only  be  done  where  the  gross  error  affects  all 
the  items  of  the  transaction.  Branger  v.  Chevalier,  9  Cal.  353  ;  Good- 
win V.  United  States  Ins.  Co.,  24  Conn.  591.  And  where  there  has 
been  an  accounting  and  settlement,  if  it  afterward  appear  that  a  clear 
mistake  occurred  by  the  omission  to  include  a  considerable  sum  of 
money,  an  action  will  lie  to  correct  such  mistake  and  to  collect  such 
sum.  McDougall  v.  Cooper,  31  N.  Y.  (4  Tiff.)  498.  But  a  settle- 
ment can  only  be  opened  on  the  ground  of  fraud,  errors,  or  mistakes, 
and  such  grounds  must  be  specifically  set  forth  in  the  pleadings.  Kron- 
enberger  v.  Binz,  56  Mo.  121  ;  ThrelJceld  v.  Dobbins,  45  Ga.  144.  And 
see  Yol.  I,  pp.  196, 197. 

§  5.  When  it  cannot  be  opened.  After  an  assent  of  the  parties  to  an 
account  stated,  an  action  lies  for  the  balance  as  an  original  demand,  on 
an  implied  promise  of  payment;  and  the  account  cannot  be  re-examined 
to  ascertain  the  items,  unless  for  alleged  fraud  or  mistake.  Haivhins 
V.  Long,  74  K.  C.  781 ;  Koch  v.  Bonitz,  4  Daly  (IS".  Y.),  117  ;  Sut- 
phen  V.  Cushman,  35  111.  186 ;  Eoran  v.  Bong,  11  Tex.  230  ;  Pratt 
V.  Weyman,  1  McCord'sCh.  156.  And  the  proof  of  the  fraud  or  error 
must  be  clear,  especially  after  a  great  lapse  of  time.  Phillips  v.  Bel- 
dm,  2  Edw.  Ch.  1. 
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A  stated  account  will  not  be  opened  wliere  it  appears  that  the  plain- 
tiff has  been  guilty  of  negligence  in  detecting  the  errors  he  has  dis- 
covered. Bruen  v.  Hone,  2  Barb.  586 ;  Hutchins  v.  Hope,  7  Gill  (Md.), 
119 ;  Gregory  v.  Forrester,  1  McCord's  (S.  C.)  Eq.  318,  332.  And, 
where  a  party  not  standing  in  the  relation  of  trustee,  in  stating  his  claim 
omits  to  give  his  debtor  a  credit  for  a  payment  made,  and  they  settle, 
the  debtor  cannot  after  the  lapse  of  six  years  open  the  account  on  the 
ground  that  he  has  but  recently  discovered  the  mistake.  Handel  v. 
Ely,  3  Brewst.  (Penn.)  270.  See  George  v.  Johnson,  45  N.  H.  456 ; 
Ogclen  v.  Astor,  4  Sandf.  (N".  Y.)  311.     And  see  Yol.  I,  p.  197. 

§  6.  To  Tfhat  extent  opened.  In  opening  an  account  the  correc- 
tion of  errors  is  sometimes  allowed  on  both  sides.  Floyd  v.  Priester, 
8  Eich.  Eq.  (S.  C.)  248.     xlnd  see  Yol.  I,  p.  197. 

Judgment  may  be  rendered,  on  motion,  on  such  items  of  an  account 
as  are  admitted  to  be  correct  by  the  defendant,  reserving  the  right  of 
the  defendant  to  contest  items  not  admitted. 

§  7.  Proof  required  or  allowed.  To  make  an  account  stated,  there 
must  be  a  mutual  agreement  between  the  parties  as  to  the  allowance  or 
disallowance  of  then-  respective  claims ;  and  to  establish  such  an  account 
so  as  to  preclude  a  party  from  impeaching  it,  save  for  fraud  or  mistake, 
there  must  be  proof  of  assent  to  the  account  as  rendered,  either  express, 
or  implied  from  failure  to  object  within  a  reasonable  time  after  presenta- 
tion. Stenton  v.  Jerome,  54  IST.  Y.  (9  Sick.)  480 ;  Stevens  v.  Tuller, 
4  Mich.  387.  Loose  declarations  and  admissions  by  a  defendant  to  a 
third  party,  not  an  agent  of  the  jplaintiff,  of  an  indebtedness  to  the 
plaintiff,  are  not  sufficient  evidence  of  an  account  stated.  Thurmond 
V.  Sanders,  21  Ark.  255.  And  see  Calvert  v.  Baker,  4  M.  &  "W.  417 ; 
Newhall  v.  Holt,  6  id.  ^^"l. 

Doubtful  or  even  probable  testimony  is  not  sufficient  to  open  a  long 
settled  account  in  the  absence  of  any  proof  of  fraud  or  undue  inffiience. 
Upon  this  principle  the  testimony  of  a  witness  that  errors  in  the  account 
were  admitted  by  the  defendant,  on  an  occasion  many  years  before  the 
trial  and  many  years  after  the  occurrence  of  the  errors  in  question,  is 
not  sufficient,  if  it  does  not  appear  that  any  memorandum  of  the  admis- 
sions was  ever  made  by  the  witness,  and  his  recollection  is  not  corrobo- 
rated and  is  not  complete  in  regard  to  material  points.  The  whole  bur- 
den of  proof  is  on  the  party  seeking  to  open  such  an  account.  Mcln- 
tyre  v.  Warren,  3  Abb.  (K.  Y.)  App.  Dec.  99 ;  S.  C,  3  Keyes,  185. 

In  an  action  on  an  account  stated,  signed  and  acknowledged  by  the 
defendant  to  be  correct,  the  answer  set  up  that  the  defendant  had  been 
induced  to  sign  the  account  by  the  misrepresentations  of  the  plaintiffs, 
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and  that  the  account  was  not  correct.  On  the  trial  one  of  the  plain- 
tiffs was  subpoenaed  to  produce  the  firm  books  containing  the  accoimt, 
but  he  failed  to  do  so,  and  stated  that  they  were  lost.  Defendant's  coun- 
sel then  swore  that  on  an  examination  before  trial,  when  the  books 
were  produced,  one  of  the  plaintiffs  had  given  evidence  which  contra- 
dicted the  account  sued  upon.  It  was  held  that  this  was  sufficient  evi- 
dence on  the  subject  of  misrepresentation  in  obtaining  the  defendant's 
acknowledgment  of  the  account  to  entitle  him  to  have  it  submitted 
to  the  jury.  JJ^ton  v.  Bedlow,  4  Daly  (K.  Y.),  216  ;  S.  C,  42  How. 
121. 

The  balance  of  a  stated  account  is  principal ;  it  cannot  be  re-ex- 
amined to  ascertain  the  items  or  their  character.  McClelland  v.  West, 
70  Penn.  St.  183. 

"Where  the  directors  of  a  mine  on  the  cost-book  principle,  wanting 
money  to  work  the  mine,  entered  into  an  agreement  that  they  should 
each  take  100  shares  in  it,  at  <£1  per  share,  and  each  of  them  accord- 
ingly gave  his  I  0  U  to  the  secretary  for  £100,  it  was  held  that  this 
was  evidence  of  an  account  stated  between  the  secretary  and  a  director 
who  had  given  his  I  O  TJ  pursuant  to  that  agreement.  Graves  v.  Cook^ 
36  Eng.  Law  &  Eq.  515.  And  see  Douglas  v.  Holmes,  4  P.  &.  D.  685. 

In  an  action  upon  an  account  stated  between  the  plaintifiB  jointly  on 
the  one  hand  and  the  defendants  jointly  upon  the  other,  where  separate 
answers  of  the  defendants  put  in  issue  the  stating  of  the  account,  the 
plaintiffs  may,  if  they  prove  the  stating  of  the  account  by  one  of  the 
defendants,  recover  against  that  one  alone.  Beed  v.  Pixley,  22  Minn. 
540.  The  stated  account  once  proved,  it  would  require  clear  and  con- 
vincing proof  of  fraud  or  mistake  to  open  it.  Bidl  v.  Harris,  31 
lU.  487. 

§  8.  Pleading  defense.  A  stated  account,  in  order  to  bar  a  suit  for 
an  account,  must  be  averred  in  the  defendant's  plea  to  be  just  and  true, 
according  to  the  best  of  his  knowledge  and  belief.  Driggs  v.  Garret- 
son,  25  J^.  J.  Eq.  178.  And  a  defendant  is  not  entitled  to  open  an  ac- 
count unless  a  sufiicient  foundation  therefor  is  laid  in  the  answer.  Slee 
V.  Bloom,  20  Johns.  669.  In  an  action  on  an  account  stated  he  7)iay 
plead  and  prove  that  the  whole  claim  was  founded  upon  an  illegal  trans- 
action. Dxiribar  v.  Johnson,  108  Mass.  519.  But  the  rule  that  receiv- 
ing and  retaining  an  account  without  objection  converts  it  into  an  ac- 
count stated,  ought  not  to  be  applied  in  favor  of  the  party ;  as  where 
he  claims  that  the  statute  of  limitations  commenced  to  run  from  the 
time  of  rendering  the  account.  The  conversion  of  an  oj)en  account 
into  an  account  stated  is  an  operation  by  which  the  parties  assent  to  a 
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sum  as  the  correct  balance  due  fi'om  one  to  the  other,  and  whether  this 
operation  has  been  performed  or  not  in  any  instance,  must  depend  upon 
the  facts.  That  it  has  taken  place  may  appear  by  evidence  of  an  ex- 
press understanding,  or  of  words  and  acts,  and  the  necessary  and  pro- 
per inferences  from  them.  "When  accomplished,  it  does  not  necessarily 
exclude  all  inquiry  into  the  rectitude  of  the  account.  The  parties 
may  still  impeach  it  for  fraud  or  mistake.  But  so  long  as  it  is  not  im- 
peached, the  agreed  statement  serves  in  place  of  the  original  account, 
as  the  foundation  of  an  action.  It  becomes  an  original  demand  and 
amounts  to  an  express  promise  to  pay  the  actual  sum  stated.  The  credi- 
tor becomes  entitled  to  recover  the  agreed  balance  in  an  action  based 
upon  the  fact  of  its  acknowledgment  by  the  debtor,  upon  an  adjust- 
ment of  their  respective  claims. 

It  is  held,  that,  as  against  a  party  receiving  an  account,  and  not  ob- 
jecting to  it  within  a  reasonable  time,  its  correctness  may  be  considered 
as  admitted  by  him  and  the  balance  as  the  debt.  But  the  cases  in  which 
this  has  been  held  have  all  been  cases  in  which  the  party  who  was  in- 
terested to  claim  that  assent  was  established  by  acquiesence,  was  the 
one  who  rendered  the  account,  not  the  one  who  received  it.  Consider- 
ing the  origin  and  nature  of  the  rule,  the  recipient  of  the  account,  if 
he  has  chosen  to  hold  an  equivocal  position  in  such  a  case,  is  not  at 
liberty  to  assert  the  rights  which  pertain  to  a  definite  and  decided  one. 
He  ought  not  to  be  allowed,  at  his  election,  to  turn  his  own  considerate 
inaction  and  reticence  into  a  positive  admission  in  his  own  favor,  to  serve 
as  the  very  basis  of  his  defense  under  the  statute  of  limitations.  When 
he  claims  the  benefit  of  the  statute  on  the  ground  that  the  account 
sued  on  has  been  converted  into  a  stated  one,  through  his  assent  to  it 
as  rendered  to  him,  it  is  not  enough  to  substantiate  the  defense  that 
there  is  no  evidence  as  to  whether  he  objected  or  not,  nor  is  it  sufiici- 
ent  to  sustain  such  a  defense  to  prove  that  upon  and  after  the  exhibi- 
tion of  the  account  he  remained  perfectly  passive.  He  must  go  further. 
He  must  show  some  word  or  act  marking  or  implying  that  he  assented 
to  the  account.      White  v.  Camphell,  25  Mich.  463. 

The  stating  of  an  account  is  not  conclusive,  but  errors  in  it  may  be 
shown  under  a  general  denial.  Bouslog  v.  Garrett^  39  Ind.  338  ;  Tho- 
mas V.  HawTces,  8  M.  &  W.  140  ;  S.  C,  9  D.  P.  C.  802.  And  the  de- 
f endant  may  give  in  evidence  a  subsequent  account  in  his  favor.  Fid- 
gett  V.  Penny,  1  C.  M.  &  K.  108  ;  S.  C,  2  D.  P.  C.  Tl4 ;  4  Tyr.   650. 

It  is  a  good  plea  that  the  account  was  stated  solely  of  and  concern- 
ing charges  for  work  done  as  an  attorney,  and  that  no  bill  of  costs  was 
delivered.     Scadding  v.  Eyles,  9  Q.  B.  858.     And  on  a  settlement  of 
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accounts  between  tlie  plaintiff  and  the  defendant,  the  latter  overpaid  the 
plaintiff"  £1  lis.  5d.  which  thej-  agreed  should  go  in  discharge  r.-f  the 
plaintiff's  ensuing  account.  The  plaintiff"  having  afterward  done  work 
for  the  defendant,  sued  bun  for  the  amount ;  and  it  was  held  that  the 
defendant  had  a  good  defense,  as  to  the  amount  before  overpaid,  under 
a  plea  of  never  indebted.     Smith  v.  Winter,  12  C.  B.  487. 
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CHAPTER  IV. 

ACT  OF  GOD,  OR  OF  THE  LAW. 
ARTICLE   I. 

WHEN    A   DEFENSE. 

Section  !<.  In  generaL  An  act  of  God  is  an  accident  which  arises 
from  a  cause  which  operates  without  interference  or  aid  from  man  (1 
Pars,  on  Cont.  635);  the  loss  arising  wherefrom  cannot  be  guarded  against 
by  the  ordinary  exertions  of  human  skill  and  prudence  so  as  to  prevent  its 
effect.  Nugent  v.  Smith,  L.  R.,  1  C.  P.  Div.  423 ;  S.  C,  17  Eng.  R. 
330 ;  ])ost,  p.  433,  §  2.  The  term  is  sometimes  defined  as  equivalent 
to  inevitable  accident,  but  incorrectly,  as  there  is  a  distinction  between 
the  two. 

Where  the  law  casts  a  duty  on  a  party,  the  f)erf ormance  shall  be  ex- 
cused if  it  be  rendered  impossible  by  the  act  of  God ;  but  where  the 
party,  hy  his  own  contract,  engages  to  do  an  act,  it  is  deemed  to  be  his 
own  fault  and  folly  that  he  did  not  thereby  provide  against  contingencies, 
and  exempt  himself  from  responsibilities  in  certain  events ;  and  in  such 
case  (that  is  in  the  instance  of  an  absolute  general  contract)  the  non- 
performance is  not  excused  by  an  inevitable  accident  or  other  contin- 
gency, although  not  foreseen  by  nor  within  the  control  of  the  party. 
See  id. ;  Chicago,  etc.,  B.  It.  Co.  v.  Sawyer,  69  111.  285  ;  18  Am.  Rep. 
613;  1  Bouv.  Law  Diet.  69.  So  in  a  contract  of  apprenticeship,  by 
which  it  is  agreed  that  the  apprentice  shall  honestly  remain  with  and 
serve  his  master  during  the  term  fixed,  there  is  in  law  an  implied  con- 
dition that  the  apprentice  shaU  not  be  prevented  by  the  act  of  God 
from  serving.  Boast  v.  Firth,  L.  R.,  4  C.  P.  1.  And  a  common  car- 
rier cannot  defend  an  action  for  injuiy  to  goods  by  showing  that  the 
immediate  cause  of  the  injury  was  the  act  of  God  —  in  this  case  an 
extraordinary  frost, —  if  the  goods  would  not  have  been  exposed  to  it 
but  for  a  delay  in  transportation.  Armentrout  v.  St.  Louis,  etc..  By. 
Co.,  1  Mo.  App.  158.  See  Friend  v.  Woods,  6  Gratt.  (Ya.)  189; 
Ferguson  v.  Brent,  12  Md.  9, 33  ;  Forward  v.  Fittard,  1  T.  R.  27,  33. 

To  an  action  upon  a  recognizance  or  an  obhgation,  impossibility,  by  act 
of  God,  of  performance  of  the  condition,  is  a  good  defense.      Leitrim, 
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{Earl)  V.  Stewart,  5  Ir.  E.  C.  L.  27.  But  an  agreement  to  do  one  of 
two  things  is  not  discharged  when  one  becomes  impossible  by  the  act 
of  God.  BarTcworth  v.  YoiL7ig,  4  Drew.  1 ;  S.  C,  3  Jur.  (N.  S.)  34 ; 
26  L.  J.  Ch.  153. 

§  2.  What  deemed  au  act  of  God.  By  the  term  "  act  of  God," 
in  its  legal  sense,  is  meant  such  inevitable  accident  as  cannot  be  pre- 
vented by  human  care,  skill  or  foresight;  but  results  from  natural 
causes,  such  as  lightning  and  tempest,  floods  and  inundations.  Mo- 
Henry  \.  Railroad  Co.,  i  Ilarr.  (Del.)  4i8  ;  Chicago,  etc..  By.  Co.  v. 
Sawyer,  69  111.  285;  S.  C,  18  Am.  Kep.  613.  It  must  be  a  direct  and 
violent  act  of  nature,  wholly  unconnected  with  human  agency,  to  con- 
stitute a  defense.  Friend  v.  Woods,  6  Gratt.  (Ya.)  189  ;  Ferguson  v. 
JBrent,  12  Md.  33  ;  Coggs  v.  Bernard,  1  Sm.  Lead.  Gas.  (7th  Am  ed.) 
369,  418 ;  Michaels  v.  iY.  T.  C  R.  R.  Co.,  30  K.  Y.  (3  Tiff.)  564. 
And  see  Yol.  2,  p.  25. 

The  freezing  up  of  a  canal  or  river  is  "  an  act  of  God"  {Lowe  v. 
Moss,  12  111.  477;  Parsons  v.  Hardy,  14  Wend.  215;  Harris  v. 
Rand,  4  IST.  H.  259  ;  Richards  v.  Gilbert,  5  Day  [Conn.],  415) ;  an 
extraordinary  snow  storm  or  a  flood.  Briddon  v.  Great  Northern 
Raihvay  Co.,  28  L.  J.  (IST.  S.)  Exch.  51 ;  Ballentine  v.  North  Mis- 
souri, 40  Mo.  491 ;  Wallace  v.  Clayton,  42  Ga.  443  ;  Read  v.  Sjpaul- 
ding,  5  Bosw.  395 ;  S.  C.  aflirmed,  30  E".  Y.  (3  Tiff.)  630.  So  in  case 
of  an  extraordinary  interruption  of  communication  along  the  line  of 
transit  (as  by  storm,  flood,  earthquake,  or  war),  necessitating  a  consider- 
able delay  in  transportation,  a  carrier,  in  whose  hands  goods  are,  may 
store  them  and  at  once  give  notice  to  the  consignee,  and  thus  absolve 
himself  from  liability  as  carrier  while  such  interruption  continues. 
Conkey^.  MihoauJcee,  etc.,  R.  R.  Co.,  31  Wis.  619  ;  11  Am.  Eep.  630. 

A  storm  of  rain  may  be  so  unprecedented  in  its  character  as,  like  an 
earthquake  in  the  country,  to  be  properly  called  an  act  of  God  or  a 
vis  major,  not  in  the  sense  that  it  was  physically,  but  that  it  was  prac- 
tically, impossible  to  resist  it,  having  regard  to  the  reasonable  use  of 
property  in  the  way  most  beneficial  to  the  owners.  Nichols  v. 
Marsland,  L.  R.,  2  Exch.  Div.  1 ;  L.  E.,  10  Exch.  255  ;  S.  C,  14  Eng. 
E.  538. 

Loss  of  goods  by  a  jettison  rendered  necessary  by  a  violent  and  un- 
usual storm  is  a  loss  by  "  act  of  God,"  within  the  exception  as  to  a  car- 
rier's liability ;  notwithstanding  the  throwing  overboard  is  done  by 
man.  Price  v.  Hartshorn,  44  N.  Y.  (5  Hand)  94;  S.  C,  4  Am.  Eep. 
645  ;  affirming  S.  C,  44  Barb.  655. 

Where  fruit  trees  shipped  on  a  railroad  were  frozen  while  en  route^ 
the  freezing  was  held  to  be  the  "  act  of  God  "  for  which  the  company 
YoL.  YI.— 55 
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was  not  liable,  unless  caused  by  unnecessary  delay  in  transporting  them, 
or  their  careless  exposure  to  the  cold,  and  the  burden  was  held  to  be  on 
the  owner  to  show  such  careless  exposure.  And  if  frozen  while  re- 
maining in  the  cars  at  the  terminus  of  the  route,  instead  of  being 
placed  in  the  warehouse,  the  company  was  not  responsible  on  that 
account,  if  the  cars  afforded  a  better  shelter  than  the  warehouse.  Yail 
V.  Pacific  R.  E.,  63  Mo.  230. 

A  common  carrier  was  held  not  guilty  of  negligence,  in  a  case  where 
a  wagon  containing  the  goods  in  question  was  blown  off  an  open  rail- 
road car  in  a  high  wind.  Miltimore  v.  Chicago,  etc.,  R.  R.  Co.,  37 
Wis.  190. 

A  carrier  by  canal  is  excused,  on  the  ground  of  inevitable  accident, 
for  a  loss  of  goods  caused  by  a  dam  in  the  canal  giving  way,  in  conse- 
quence of  an  extraordinary  flood,  if  no  want  of  diligence  or  skill  is 
attributable  to  the  carrier.  And,  although  horses  are,  in  general,  part 
of  the  equipment  of  a  canal  boat,  for  the  sufficiency  of  which  the 
carrier  is  responsible,  yet,  the  mere  fact  that  the  boat  was  delayed  on  her 
way  by  the  lameness  of  a  horse,  in  consequence  of  which  she  happened 
to  be  at  the  j)lace  of  the  flood,  when  it  occurred,  will  not  render  the 
carrier  liable.     Morrison  v.  McFadden,  5  Clark  (Penn.  L,  J.  R.),  23. 

"Where  an  order  of  bastardy  was  made  on  the  Sth  of  February,  and 
on  the  9th  the  mother  of  the  child  died ;  and  on  the  12th  the  appel- 
lant entered  into  the  proper  recognizance,  and  on  the  same  da}^  sent  a 
written  notice  of  his  having  done  so  by  the  post  addressed  to  such 
mother,  it  was  held  that  the  sessions  were  bound  to  hear  the  appeal,  the 
appellant  being  excused  from  performing  the  duty  of  giving  notice  by  its 
becoming  impossible  by  the  act  of  God.  Reg.  v.  Leicestershire  {Jus- 
tices), 15  Q.  B.  88 ;  S.  C,  4  ISTew  Sess.  Cas.  124. 

§  3.  What  not  deemed  an  act  of  Grod.  Running  upon  the  mast 
of  a  sunken  vessel  has  been  held  to  be  not  "an  act  of  God."  Merritt  v. 
Earle,  31  Barb.  38  ;  S.  C.  affirmed,  29  K  Y.  (2  Tiff.)  115.  And  Redpath 
V.  Vaughan,  52  Barb.  189  ;  S.  C.  affirmed,  18  N.  Y.  (3  Sick.)  655. 
And  so,  of  a  collision  of  two  vessels  at  sea,  although  no  fault  be  im- 
putable to  either.  Mershon  v.  HohensacTc,  2  Zabr.  (N.  J.)  372; 
Plaisted  v.  B.  &  E.  Steam  Nav.  Co.,  27  Me.  132  ;  OaUeij  v.  Ports- 
mouth c&  Ryde  Steam  Packet  Co.,  11  Exch.  618 ;  S.  C,  25  L.  J. 
Exch.  99.  Destruction  by  an  accidental  fire,  not  caused  by  lightning, 
is  not  by  the  "  act  of  God."  Miller  v.  Steam  N'av.  Co.,  3  Barb. 
361 ;  S.  C.  affu-med,  10  N.  Y.  (6  Seld.)  131.  And  see  Chamberlain 
V.  The  Western  Trans.  Co.,  11  N.  Y.  (5  Hand)  305  ;  S.  C,  1  Am. 
Rep.  681. 

§  1.  Act  of  the  law  as  a  defense.    A  common  carrier  is  excused 
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from  liability  for  not  carrying  and  delivering  goods,  when,  without 
any  act,  fault,  or  connivance  on  the  part  of  the  carrier,  they  are  seized 
by  virtue  of  legal  process  and  taken  out  of  his  possession.  But  he 
should  give  immediate  notice  to  the  persons  interested  of  this  seizure. 
Ohio,  etc.,  R.  R.  Co.  v.  Yoke,  51  Ind.  181 ;  19  Am.  Rep.  Y2T.  But 
it  is  no  defense  to  an  action  against  him  for  a  breach  of  his  contract 
to  deliver  goods,  that  they  were  taken  from  him  by  an  officer  under 
an  attachment  against  a  person  who  was  not  their  owner.  Edwards 
Y.  White  Line  Transit  Co.,  104  Mass.  159  ;  S.  C,  6  Am.  Rep.  213. 
And  if  goods  exempt  from  attachment  are  taken  from  a  carrier  by 
an  officer,  who  attaches  them  as  the  property  of  the  owner,  it  is  no 
defense  to  an  action  against  the  carrier  by  the  owner  for  a  failure 
to  deliver  the  goods,  that  they  were  taken  from  him  against  his  will, 
and  without  fraud  or  collusion  on  his  part,  or  that  he  was  ignorant  of 
the  nature  of  the  goods  and  supposed  the  attachment  to  be  valid. 
Kiff^.  Old  Colony,  etc..  Railway  Company,  117  Mass.  691;  S.  C,  19 
Am.  Rep.  429.     Yol.  2,  p.  29. 

Where  a  carrier  receives  goods  for  transportation,  knowing  they  are 
subject  to  duty  to  the  United  States  government,  and  are  being  shipped 
from  one  collection  district  to  another,  and  that,  by  the  law  of  Con- 
gress and  the  regulation  of  the  revenue  department,  they  can  be  de- 
livered only  into  a  bonded  warehouse,  to  be  reached  in  compliance  only 
with  certain  specific  regulations,  he  imphedly  undertakes  that  the  goods 
shall  be  safely  delivered  at  the  place  of  their  destination  in  the  special 
manner  required,  and  within  a  reasonable  time,  and  if  a  loss  occurs  in 
consequence  of  a  neglect  of  such  duty  the  carrier  will  be  liable.  Chi- 
cago, etc.,  R.  R.  Co.  V.  Sawyer,  69  111.  285  ;  S.  C,  18  Am.  Rep.  613. 
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CHAPTER  V. 

ADVERSE  POSSESSIOK 
ARTICLE  I; 

OF  ADVERSE   POSSESSION  IN  GENERAL. 

Section  1.  Definition  and  nature.  The  enjoyment  of  land,  or  snch 
estate  as  lies  in  grant,  under  sueli  circumstances  as  indicate  tliat  such 
enjoyment  has  been  commenced  and  continued  under  an  assertion  or 
color  of  right  on  the  part  of  the  possessor,  is  adverse  possession.  Canvp- 
hell  V,  Wilsoji,  3  East,  294  ;  Smit/i  v.  Burtis,  9  Johns.  174.  An 
adverse  user  is  such  a  use  of  the  property  as  the  owner  himself  would 
make,  asking  no  permission,  and  disregarding  all  other  claims  to  it  so 
far  as  they  conflict  with  this  use.  Blanchard  v.  Moulton,  63  Me.  434. 
Adverse  possession,  uninterrupted  and  notorious,  for  the  statutory  time, 
under  claim  of  title  in  fee,  vests  the  title  to  the  land  claimed  in  the 
claimant  so  holding  possession,  as  effectually  as  though  such  title  had 
been  acquired  by  deed.  Wall  v.  Shindler,  47  Mo.  282 ;  Derm  v. 
Barnard,  Oowp.  595 ;  Arrington  v.  Liscom,  34  Cal.  365.  See  Holmes 
V.  GoAj,  6  Bush  (Ky.),  47 ;  Crook  v.    Glen,  30  Md.  55. 

The  doctrine  of  adverse  possession  arises  in  the  judicial  construction 
of  the  statute  of  limitations,  and  such  is  the  diversity  of  decisions 
upon  it,  and  so  much  speculation  has  been  indulged  in  regard  to  it,  that 
it  can  hardly  be  considered  as  settled  upon  sound  and  distinct  element- 
ary principle.  About  three  centuries  have  elapsed  since  the  enactment 
of  the  English  statute  of  limitations — emphatically  and  appropriately 
styled  "  the  statute  of  repose  " — and  which  has  been  generally  adopted 
in  this  country,  and  was  substantially  re-enacted  soon  after  the  organ- 
ization of  our  government.  It  was  adopted  in  England  after  near  a 
century  of  experience  under  a  statute  of  Henry  VIII,  of  more  than 
double  the  period  intended  and  calculated  "  to  impose  diligence  on,  and 
vigilancy  in  him  that  was  to  bring  his  action  ;  "  and  has  been  sustained 
by  the  united  concurrence  and  approbation  of  all  succeeding  legislators 
and  jurists,  to  the  present  time.  The  object  and  obvious  tendency  of 
the  statute  is  to  promote  the  peace  and  good  order  of  society,  by  quiet- 
ing possessions  and  estates,  and  avoiding  litigation.     But  for  its  inter- 
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vention  there  would  be  no  end  to  the  revival  of  dormant  and  antiquated 
titles,  and  many  an  honest  citizen  who  now,  by  its  benignant  opera- 
tion, enjoys  in  secm-ity  the  few  acres  his  industry  has  acquired,  and 
which  have  been  improved  by  his  labor,  and  enriched  by  "  the  sweat 
of  his  brow,''  would  be  driven  from  his  home  by  an  enemy  more 
insidious  and  more  destructive  to  the  peace  of  the  community  than 
an  invading  army.  La  Frojiibois  v.  Jackson^  8  Cow.  589,  615.  And 
see  Reformed  Church  v.  Schoolcraft^  65  1^.  Y.  (20  Sick.)  134;  Yol. 
3,  pp.  98-109. 

§  2.  What  is  an  adverse  possession.  Adverse  possession  is  made 
out  by  the  co-existence  of  two  distinct  ingredients :  the  first,  such  a  title 
as  will  afford  color ;  and,  second,  such  possession  under  it  as  will  be 
adverse  to  the  right  of  the  true  owner ;  and  whether  these  two  essentials 
exist  is,  in  all  cases,  a  question  of  law,  to  be  determined  by  the  court, 
though  the  facts  upon  which  they  are  founded  are  for  the  finding  of 
the  jury.  Baker  v.  Swan,  32  Md.  355  ;  Dixon  v.  Gooh,  47  Miss.  220. 
See  WashTjurn  v.  Cutter,  17  Minn.  361.  To  determine  what  acts  are 
sufiicient  to  constitute  an  adverse  possession,  attention  should  be  given 
to  the  character  of  the  property,  to  discover  the  object  of  owning  it, 
and  the  uses  to  which  it  would  ordinarily  be  apphed,  that  the  mind 
with  which  it  was  possessed,  as  well  as  the  mind  with  which  such  pos- 
session was  acquiesced  in,  may  be  the  better  understood.  Corning  v. 
The  Troy  Iron  and  Nail  Factory,  44  IS".  Y.  (5  Hand)  577. 

It  is  the  general  rale  that  every  possession  of  land  has  the  presumption 
of  right  in  its  favor  {Smith  v.  Lorillard,  10  Johns.  338,  356);  and  this 
being  a  presumption  of  law,  may  be  contradicted  or  destroyed  by  proof ; 
but  until  it  is  destroyed  the  possession  is  adverse  to  any  other  claimant. 
The  presimiption  which  the  law  thus  raises  in  favor  of  the  actual  occu- 
pant may  be  destroyed  by  proof  of  his  having  received  a  lease,  or  evi- 
dence of  his  having  paid  rent,  or  acknowledged  the  title  set  up,  or  it 
may  be  destroyed  by  showing  that  the  occupant  entered  without  pre- 
tending to  any  claim  of  right  whatever ;  in  which  case  the  law  adjudges 
the  possession  to  be  in  subservience  to  the  legal  owner  {Jackson  v. 
Thomas,  16  Johns.  293,  301) ;  for  he  can  derive  no  benefit  from  a  legal 
presmnption,  who,  by  his  own  acts,  shows  that  the  presumption  cannot 
apply,  the  fact  that  no  claim  of  right  was  made  showing  that  none 
existed.  Hence  a  claim  of  right  is  necessary,  not  because  the  statute 
requires  it,  but  because  the  want  of  such  claim  is  evidence  sufficient  to 
destroy  the  legal  presumption  of  right.  The  intent  with  which  a  pos- 
session is  taken  or  held  fm-nishes  the  true  test  of  its  character ;  and  the 
intention  being  to  be  inferred  from  circumstances,  and  being  of  the 
proper  cognizance  of  the  jmy  as  a  matter  of  fact,  they  will  be  war- 
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ranted  in  inferring  from  the  circumstances  that  no  claim  of  right  was 
made,  and  that  the  party  entered  for  the  benefit  of  the  true  owner, 
whenever  he  shall  choose  to  assert  his  title. 

Every  possession,  then,  is  adverse,  and  entitled  to  the  peaceful  and 
benignant  operation  and  j)rotecting  safeguards  of  the  statute,  which  is 
not  in  subservience  to  the  title  of  another,  either  by  a  direct  acknowl- 
edgment of  some  kind,  or  an  open  or  tacit  disavowal  of  right  on  the 
part  of  the  occupant ;  and  it  is  in  the  latter  case  only  that  the  law  ad- 
judges the  possession  of  one  to  the  benefit  of  another.  LaFrombois  v. 
Jackson,  8  Cow.  589,  618.  And  see  United  States  v,  Arredondo,  6 
Pet.  691,  743 ;  Bogers  v.  Ilillhouse,  3  Conn.  398,  403 ;  Bay  v.  Barker, 
1  B.  Monr.  364 ;  Bead  v.  Thompson,  5  Penn.  St.  327;  Mclver  v. 
Bagan,  2  Wheat.  25,  29;  Turner  v.  Hall,  60  Mo.  271;  Gulf  B.  B. 
Co.  v.  Owen,  8  Kans.  409, 

A  wrongful  continuation  of  possession  for  twenty  years  after  the  ex- 
piration of  a  title,  under  which  the  tenant  lawfully  entered,  constitutes 
such  an  adverse  possession  as  creates  a  bar  to  an  entry,  or  to  an  eject- 
ment. Parker  v.  Gregory,  4  IS".  &  M.  308 ;  S.  C,  2  A.  &  E.  14.  An 
exclusive  possession  by  one  tenant  in  common  of  all  the  land  on  one 
side  of  a  line  agreed  upon  between  him  and  his  co-tenants,  for  over 
twenty  years  before  suit,  he  paying  taxes  and  exercising  other  acts  of 
ownership,  is  a  bar  to  a  recovery  of  such  part  by  his  co-tenants.  Bider 
V.  Maul,  46  Penn.  St.  376.  And  a  refusal  by  a  joint  tenant  or  tenant 
in  common  to  let  his  co-tenant  participate  in  the  enjoyment  of  the 
common  property  constitutes  an  adverse  possession.  Ban  v.  Moore,  3 
Wall.  Jr.  292.  A  person  seized  in  fee  simple  has  a  constructive  posses- 
sion of  the  premises  of  which  he  is  seized,  and  will  be  presumed  to  be 
in  the  actual  possession  thereof,  until  the  contrary  appears.  Lamh  v. 
Burlank,  1  Sawyer,  227 ;  Waslilurn  v.  Cutter,  17  Minn.  361.  The 
possession  of  one  who  has  bought  land  unconditionally,  and  paid  for  it, 
under  an  agreement  that  a  deed  shall  be  made,  is  adverse  to  the  vendor. 
Such  executed  contract  is  a  sale,  and  not  merely  an  agreement  to  pur- 
chase.    Bidgeway  v.  Holliday,  59  Mo.  444. 

By  the  law  of  Wisconsin,  occupation  under  paper  title,  by  mining 
operations,  continuous,  visible,  and  notorious,  may  constitute  adverse 
possession.      Wilson  v.  Henry,  40  Wis.  594. 

When  and  how  a  possession  originally  taken  in  subordination  to  a 
paramount  title  may  be  converted  into  one  adverse  to  it,  see  Hamil- 
ton v.  Boggess,  G3  Mo.  233. 

Since  the  statute  of  3  &  4  W.  4,  c.  27,  s.  2,  which  defines  the  time 
when  the  right  of  entry  shall  be  considered  as  having  first  accrued,  the 
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doctrine  of  adverse  possession  is  altogether  done  awaj  with  in  England. 
Watt  V.  Morris,  2  Bing.  K.  C.  189 ;  S.  C,  2  Scott,  276. 

§  3.  Of  the  claim  of  title.  To  constitute  an  adverse  possession, 
entry  must  be  made  with  defined  claim  of  title  and  of  possession  ;  and, 
after  entry,  such  claim  cannot  be  enlarged,  except  by  acts  equivalent  to  a 
new  entry  and  new  claim  of  adverse  possession.  Pejpjper  v.  0- Dowd,  39 
Wis.  538.  It  is  not  necessary  that  the  possession  was  taken  in  good  faith. 
But  there  must  be  an  intent  to  claim  and  to  possess  the  land.  Bradley 
V.  West,  60  Mo.  33  ;  Humbert  v.  Trinity  Church,  M  Wend.  587.  The 
quality  and  extent  of  tlie  right  acquired  by  possession  of  lands  depend 
upon  the  claim  accompanying  it.  Only  to  the  extent  of  the  claim  wiU 
the  presumption  of  the  law  go  in  favor  of  the  right.  Possession  to  be 
adverse,  so  as  to  ripen  into  a  title  when  long  enough  continued,  must 
be  accompanied  by  a  claim  of  title  in  fee.  A  claim  simply  of  an  unex- 
pired term  for  years  is  not  in  hostility,  but  in  accord  with,  the  true  title. 
Bedell  v.  Shaw,  59  IS".  Y.  (14  Sick.)  46 ;  Zovell  v.  Frost,  44  Cal.  471. 
Where  parties  enter  upon  land,  and  take  possession  without  title,  or  claim 
of  title,  such  occupation  is  subservient  to  the  paramount  title,  not  adverse 
to  it.  Harvey  v.  Tyler,  2  Wall.  (U.  S.)  328.  So,  where  one  in  possession  of 
lands  offers  to  purchase  them  from  the  true  owner,  and  this  offer  is 
made,  not  merely  to  buy  an  outstanding  or  adverse  claim,  in  order  to 
quiet  his  possession,  or  protect  himself  from  litigation,  the  offer  is  a 
recognition  of  the  owner's  title,  and  will  stop  the  running  of  the  statute. 
Lovell  V.  Frost,  44  Cal.  471.  The  ordinary  use  of  a  street  by  a  railroad 
company,  for  its  track  and  trains,  being  a  use  as  a  way  only,  can  never, 
by  any  lapse  of  time,  and  even  though  continuous  and  exclusive,  ripen 
into  a  title  to  the  fee  of  the  strip  of  land  used.  For  them  to  gain  such 
title  upon  the  principles  of  adverse  possession,  it  must  appear  that  they 
occupied  the  land  under  a  claim  of  ownership  of  the  soil,  and  adversely 
to  the  use  of  it  l^y  the  public  as  a  street.  Indianapolis,  etc.,  H.  R.  Co. 
V.  Ross,  47  Ind.  25.  So,  too,  wherever  the  owner  of  land  throws  it 
open  to  the  public  to  pass  and  repass  on,  in  connection  with  the  use  to 
which  he  appropriates  it,  the  mere  use  of  the  land  by  an  adjoining  pro- 
prietor for  a  way  to  his  own  premises,  though  that  use  is  uninterrupted, 
open  and  notorious,  will  be  presumed  to  be  with  the  permission  of  the 
proprietor,  and  will  not  be  presumed  to  be  adverse  to  the  owner,  or 
under  a  claim  of  right  by  the  adjoining  proprietor.  The  party  claim- 
ing to  establish  a  right  of  way,  in  such  case,  must  show  some  act  appro- 
priating the  way  ]3eculiarly  to  himself,  more  pronounced  and  more 
clearly  indicative  of  a  claim  of  right  than  the  open  and  notorious  use  of 
the  way  by  himseK.     Plimpton  v.  Converse,  44  Yt.  158. 

But  in  Connecticut  it  is  said  that  claim  of  ownership  is  not,  as  matter 
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of  law,  an  indispensable  element  of  adverse  possession.  Although,  in 
general,  assertion  of  title  by  the  possessor  of  land  is  an  important  cir- 
cmnstance,  indicating  adverse  possession  and  ouster  of  the  real  owner, 
and  the  absence  of  such  assertion  may  be  an  important  circumstance 
indicating  that  the  possession  is  not  adverse,  yet  the  question  of  ouster 
must  depend  upon  all  the  circumstances  of  the  case.  Johnson  v.  Gor- 
ham,  38  Conn.  513.  Ordinarily  the  possession  of  one  who  does  not  hold 
the  time  title  can  extend  only  to  the  land  in  actual  occupancy.  The 
owner  holds  constructive  possession  of  lands  not  actually  occupied  by 
others,  and  cannot  be  disseized  by  a  mere  claim ;  there  must  be  some- 
thing more.  In  addition  to  the  actual  occupancy  of  a  part,  by  an  open, 
notorious  and  continuous  possession  as  owner,  there  must  be  a  claim  to 
the  whole,  by  the  same  right  under  which  the  part  actually  occupied  is 
held ;  and  such  claim  must  be  hona  Jide,  and  evidenced  by  some  paper 
or  proceedings  or  relation  under  which  the  claimant  is  the  apparent 
owner  of  the  whole.  Crispen  v.  Hannavan,  50  Mo.  536.  A  party 
who  holds  possession  of  land  under  a  contract,  the  terms  of  which  he 
does  not  comply  with,  can  never  acquire  a  title  by  adverse  possession, 
unless  the  owner  is  aware  that  the  possession  is  adverse.  Hohinson  v. 
Sherioin,  36  Yt.  69.  And  in  cases  of  mixed  possession,  where  both 
claimants  actually  occupy  parts,  under  adverse  claims  to  the  whole,  the 
true  title  will  prevail  against  the  one  merely  colorable,  and  the  adverse 
claimant  will  be  confined  to  the  portion  actually  occupied.  Orlspen  v. 
HcmnaA)an,  50  Mo.  536.  So,  where  the  purchaser  of  a  tract  of  land, 
through  mistake  or  fraud,  enters  upon  another  tract  of  the  same  vendor, 
the  entry  is  under  a  claim  of  title  assumed  to  have  been  derived  from 
the  vendor,  and  is  in  subordination  of  the  vendor's  title.  Parish  v. 
Coon,  40  Cal.  33. 

It  is  well  settled  that,  to  become  the  basis  of  prescription,  the  title 
must  be  apparently  good,  and  of  a  kind  calculated  to  induce  a  belief 
in  the  purchaser  that  it  is  perfect.  A  title  defective  in  form  cannot  be 
a  basis  of  prescription.  By  this  the  law  means  a  title  on  the  face  of 
which  some  defect  appears,  and  not  one  that  may  prove  defective  by 
circumstances  or  evidence  dehors  the  instrument.  Hall\.  Mooring, 
27  La.  Ann.  596.  An  assessment  lease,  executed  by  the  corporate 
authorities  of  the  city  of  Albany,  upon  a  sale  made  under  the  city 
charter  of  1828  (§§  4,  5,  chap.  164,  Laws  of  1828),  is  not  prima  facie 
evidence  of  the  regularity  of  the  proceedings  or  the  sale ;  the  act 
requires  official  action  and  recorded  evidence  of  the  principal  steps 
preliminary  to  a  sale ;  and  to  sustain  it,  the  proceedings  must  be  proved. 
Hilton  V.  Bender,  69  N.  Y.  (24  Sick.)  75 ;  reversing  S.  C,  2  Hun,  1 ; 
4  N.  Y.  S.  C.  (T.  &  C.)  270.    The  clause  of  said  charter  which  declares 
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tliat  the  purcliaser  sliall  "  hold  the  land  against  the  owner  and  all  persons 
claiming  it,"  does  not  obviate  the  necessity  of  such  proof.  Id.  Mere 
lapse  of  time  will  not  raise  a  conclusive  presumption  that  the  pro- 
ceedings were  regular.  Id.  Possession  under  a  deed  duly  recorded 
is  constructive  notice  that  he  who  is  in  possession  is  claiming  adversely 
the  presumption  being  that  he  is  claiming  under  and  according  to  his 
title.  Forest  v.  Jackson,  56  K.  H.  357.  He  is  deemed  to  have  seisin 
of  the  land  co-extensive  with  the  boundaries  stated  in  his  deed,  where 
there  is  no  open  adverse  possession  of  any  part  of  the  land  so  described 
in  any  other  person.     Brackett  v.  Persons  Unknown,  53  Me.  228. 

An  entry  upon  land  in  possession  of  anotlier,  in  order  to  work  a 
legal  interruption  of  sucli  possession,  must  be  made  under  such  circum- 
stances as  to  enable  the  party  in  jjossession,  by  the  use  of  reasonable 
diligence,  to  ascertain  the  fact  of  entry,  and  the  right  of  claim  of  the 
party  making  it.  Soule  v.  Barlow,  49  Yt.  329.  In  Vermont  where 
gores  of  land  are  municipal  divisions,  and  the  land  in  any  one  gore 
may  be  owned  in  various  ways,  acts  of  possession  or  occupation  relat- 
ing to  one  tract  will  not  be  extended  by  construction  so  as  to  support 
a  claim  of  title  to  the  whole  gore.     Paine  v,  Hutchins,  49  Vt.  314. 

The  possession  of  a  party  who-  enters  under  an  executory  contract  to 
purchase  land,  and  subsequently  obtains  his  deed  in  pursuance  of  the 
contract,  is  adverse  from  the  time  of  entry  as  to  all  the  world  except 
the  vendor.  Howland  v.  Newark  Gem.  Assoc,  QQ  Barb.  366.  A 
grantor  may  set  up,  as  against  his  own  deed,  a  title  acquired  by  him  by 
a  contemporaneous  or  a  subsequent  practical  location,  with  an  adverse 
possession  for  the  requisite  length  of  time.  Cramer  v.  Benton  64 
Barb.  522 ;  56  IST.  Y.  (11  Sick.)  638.  And  though  he  cannot  set  up  a 
hostile  title  existing  at  the  time  of  the  conveyance,  yet,  if  the  deed  be 
a  mere  quit-claim,  without  covenant,  or  fraud,  he  may  acquire  and  set 
up  any  other  title,  whether  existing  at  the  time  of  his  conveyance  or 
subsequently  acquired.  Id. 

To  make  the  actual  adverse  possession  of  part  of  a  tract  of  farming 
land  once  possessed  and  used  as  several  farms,  by  several  owners  con- 
structive adverse  possession  of  the  whole  tract  as  one  farm,  it  must  be 
shown  not  merely  that  the  whole  tract  is  included  in  some  of  the 
claimant's  title  papers,  but  that  the  several  farms  had  been  joined  to- 
gether in  one  known  farm  before  the  entry  imder  which  he  claims  and 
constituted  one  known  farm  at  the  time  of  such  entry.  Pepper  v 
O'Doiod,  39  Wis.  538. 

Where  a  party  claims  title  under  the  Illinois  limitation  laws  he  must 
deduce  a  title  directly  from  a  specified  source,  and  by  a  chain  each  link 
of  which  is  a  genuine  conveyance.     Hedges  v.  Paulin^  5  Biss    177 
Vol.  VL— 57 
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Twenty  years'  adverse  possession  of  land,  accompanied  by  payment  of 
taxes  under  a  continuous  assertion  of  ownership  hostile  to  all  others,  will 
constitute  a  bar  to  a  right  of  enti-y  by  any  one  not  within  any  saving  clause 
of  the  Illinois  statute,  claiming  to  have  paramount  title,  whether  the 
claim  of  the  party  in  possession  is  rightful  or  even  under  a  muniment 
of  title  or  not.  And  to  constitute  possession  under  the  limitation  laws, 
it  is  not  necessary  that  a  party  should  have  his  land  all  inclosed  with  a 
fence.  As  a  general  rule  it  is  sufficient  if  the  land  is  appropriated  to 
individual  use  in  such  a  way  as  to  apprise  all  persons  in  the  vicinity 
who  has  the  exclusive  use  and  enjoyment.'  Kerr  v.  Hitt^  75  111.  51. 
The  presumption  is  that  the  use  of  land,  as  in  the  case  of  a  private 
way,  when  entered  uj)on  by  consent  of  the  owner,  or  of  those  through 
whom  he  claims,  was  continued  by  such  consent,  and  not  under  adverse 
claim  of  right.      Cooper  v.  McBride.,  4  Houst.  (Del.)  461. 

Where  a  person  relies  on  title  by  adverse  possession,  to  land  included 
in  a  Mexican  grant,  he  need  not  show  that  he  claimed  adversely  to  the 
United  States,  but  only  to  the  title  on  which  the  plaintiff  relies. 
Hayes  v.  Martin,  45  Cal.  559. 

§  4.  Of  color  of  title.  In  some  of  the  States,  by  statute,  color  of 
title  is  not  essential  as  a  basis  for  an  adverse  possession ;  but  in  no  case 
can  there  be  a  constructive  possession  of  land  without  color  of  title. 
Wells  V.  Jackson  Manuf.  Co.,  48  K.  H.  491.  See  Jackson  v.  Berner, 
48  111.  203  ;  Beattij  v.  Mason,  30  Md.  409.  It  does  not  always  require 
a  written  instrument  to  constitute  color  of  title,  but  there  must  be  some 
visible  acts  or  indicia  which  are  apparent  to  all,  showing  the  extent  of 
the  boundaries  of  the  land  claimed,  to  amount  to  color  of  title  {Cooper 
V.  Ord,  60  Mo.  420.  See  Atkinson  v.  Patterson,  46  Yt.  Y50) ;  color 
of  title  may  be  created  by  an  act  in  pais.  A  verbal  gift  of  land  with 
a  survey  and  a  surrender  of  possession  may  create  it.  Bannels  v.  Ran- 
nels,  52  Mo.  108.  ]!!Teither  is  a  valid  and  perfect  title  required  in  order 
to  entitle  a  party  to  rely  upon  an  adverse  possession  under  the  statute  of 
limitations.  Close  v.  Samm,  27  Iowa,  503 ;  Field  v.  Boynton,  33  Ga. 
239;  Hines  v.  Bobinson,  57  Me.  324;  Nowlin  v.  Reynolds,  25  Gratt. 
(Va.)  137.  But  the  instrument  relied  upon  must  ^^urport  to  convey  a 
title.  A  sheriff's  deed  which  lacks  a  seal  may  constitute  color  of  title. 
Kruse  v.  Wilson,  79  111.  233 ;  Hamilton  v.  Boggess,  63  Mo.  233.  So 
may  a  sheriff's  deed  under  a  void  sale.  Fritz  v.  Joiner,  54  111.  101. 
So,  of  a  deed  with  a  defective  acknowledgment.  Dalton  v.  Bank  of  St. 
Louis,  54  Mo.  105.  A  mere  quit-claim  deed.  McCamy  v.  Higdon^ 
50  Ga.  629.  A  tax  collector's  deed.  Rivers  v.  Thompson,  43  Ala. 
€33.  A  paper  writing  purporting  to  be  a  will,  proved  before  tlie 
proper  tribunal  in  1810,  by  the  oath  of  one  witness.     McCo7incll  v* 
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McConnell,  64  N.  C.  342.  But  a  bond  to  give  a  deed  on  the  payment 
of  a  price  does  not  purport  to  convey  title,  and  cannot  constitute  color. 
Bigor  v.  Frye,  62  111.  507. 

A  deed  which  pm*ports  to  give  a  complete  title  may  be  sufficient  to 
give  color  of  title,,  although  the  grantor  had,  in  fact,  only  the  rights  of 
a  mortgagee.  Stevens  v.  Brooks^  24  Wis.  326.  And  see  Sands  v. 
Hughes,  53  K.  Y.  (8  Sick.)  287 ;  Huls  v.  Buntin,  47  111.  396.  Where 
a  tenant  for  life  grants  an  estate  in  fee,  the  possession  of  his  grantee 
becomes  adverse  from  the  time  of  his  death.  Saunders  v.  Sanes,  44 
]Sr.  Y.  (5  Hand)  353.  The  heirs  of  one  who  held  adversely  under  a 
mere  claim  of  right  are  in  possession  under  color  of  title.  Teahout  v. 
Daniels,  38  Iowa,  158.  And  although  a  sale  of  lands  of  a  decedent 
was  made  by  an  administrator  without  due  authority  of  law,  yet,  if  all 
the  parties  to  it  supposed  it  was  authorized,  the  sale  and  deed  may  give 
color  of  title.  Crisjpen  v.  Hannavan,  50  Mo.  536.  A  conveyance  in 
disregard  of  his  client's  interests  by  an  attorney  who  acquired  title  for 
the  benefit  of  his  client,  not  in  his  own  right,  may  give  an  innocent 
purchaser  for  value,  color  of  title.     Hardin  v.  Osborne,  60  111.  93. 

Where  lands  were  sold  for  delinquent  taxes  under  a  judgment  ren- 
dered at  a  special  term,  but  the  sale  was  made  at  a  day  later  than  that 
fixed  by  law,  which  appeared  from  the  recitals  in  the  deed  purporting 
to  convey  the  land,  it  was  held  that  the  deed  constituted  color  of  title, 
and  the  grantee  should  not  be  charged  with  bad  faith  by  reason  of  such 
recitals,  although  afterward  the  supreme  court  settled  the  law  to  be 
that  such  a  sale  could  not  be  made  on  a  day  different  from  that  fixed 
by  law.     Hardin  v.  Crate,  60  111.  215. 

An  entry  on  lands  by  one  without  color  of  title  or  claim  of  right 
may  subsequently  become  adverse  by  his  acquiring  and  asserting  a 
claun  of  title ;  and  the  statute  of  limitations  begins  to  run  from  the 
time  of  such  assertion.  Hamilton  v.  WrigJd,  30  Iowa,  480.  Adverse 
possession  under  a  sale  pursuant  to  a  deed  of  trust,  although  the  sale 
was  made  without  sufficient  notice,  is  based  upon  color  of  title,  and  is 
entitled  to  the  protection  of  the  statute  of  limitations.  Gehhard  v. 
Sattler,  40  Iowa,  152. 

The  question  whether  one  who  holds  by  color  of  title,  holds  in  good 
faith,  or  bad,  depends  upon  the  purpose  with  which  he  acquired  the 
title  relied'  on,  and  the  reliance  placed  upon  it.  If  the  holder  received 
it  knowing  it  to  be  worthless,  or  in  fraud  of  the  owner's  rights,  it  can- 
not be  said  to  be  held  in  good  faith.  So  if  the  deed  discloses  facts  on 
its  face  showing  it  to  have  been  illegally  made,  or  made  in  fraud  of  the 
law,  as  M^iere  it  appears  on  its  face  to  have  been  made  on  a  sale  for 
taxes  before  the  redemption  expired,  this  will  not  prevent  it  from  being 
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color  of  title,  but  will  destroy  the  presumption  of  good  faith.  Hardin 
V.  Gouverneur,  69  111.  140.  Color  of  title  is  not  necessarily  impaired 
by  proof  that  the  holder  acquired  the  title  with  notice  of  the  defects 
which  prevent  its  being  regarded  as  a  good  title  if  he  is  not  chargeable 
with  fraud  or  bad  faith.     Rtcssell  v.  Mandell,  73  111.  136. 

Where  a  mortgagee  attempts  to  foreclose  his  mortgage,  and  obtains 
a  deed  under  a  decree  of  foreclosure,  the  deed  constitutes  color  of  title, 
although  the  decree  of  foreclosure  may  be  erroneous,  or  even  void, 
provided  there  is  no  fraud  connected  with  the  attempted  foreclosure. 
Mason  V.  Ayers,  73  111.  121. 

A  decree  of  partition  or  of  foreclosure  may  become  color  of  title, 
where  a  proper  party  thereto  has  been  omitted  without  bad  faith  on 
the  part  of  the  claimant.  Rawsoii  v.  Fox^  65  111.  200.  See,  too,  Hink- 
ley  V.  Greene,  52  111.  223.  A  deed  of  property  from  a  person  having 
authority  to  sell  will  confer  color  of  title,  for  the  purpose  of  prescrip- 
tion, under  the  laws  of  Louisiana.  Pike  v.  Evans,  94  U.  S.  (4  Otto)  6. 
A  deed  by  the  husband  of  a  life  tenant,  made  after  her  decease,  was 
held,  under  peculiar  circumstances,  to  be  color  of  title.  Forest  v.  Jach- 
son,  56  N.  H.  357.  Possession  of  real  estate  under  a  bond  for  a  deed 
is  sufficient  to  charge  a  purchaser  from  the  obligor  with  notice  of  the 
obligee's  color  of  title,  and  he  takes  at  his  peril.  Sjoiiler  v.  Scqfield, 
43  Iowa,  571. 

Where  a  party  in  possession  of  land,  of  which  his  wife  is  seized,  as 
heir,  of  an  undivided  part,  takes  a  quit-claim  deed  from  one  of  the 
other  heirs,  who  is  seized  of  an  undivided  fourth  thereof,  and  who  simply 
released  and  quit-claimed  all  his  right,  title  and  interest,  such  deed  will 
constitute  good  color  and  claim  of  title  to  the  extent  of  the  grantor's 
interest,  but  no  further.     BiLsch  v.  Huston,  75  111.  343. 

Where  one  takes  possession  under  a  deed  giving  color  of  title  to  cer- 
tain land,  his  possession  may  be  transferred  to  subsequent  parties,  and 
the  possession  of  the  different  holders  may  be  united  so  as  to  make  up 
the  statutory  period ;  provided  the  possession  be  notorious,  etc.,  and  the 
claim  thereby  acquired  will  be  good  so  far  as  the  land  actually  in  occu- 
pation is  concerned.  But  such  subsequent  parties  cannot  hold  other 
land  merely  by  color  of  their  first  grantor's  title,  independent  of  any 
conveyance.  And  title  so  acquired  by  connected  possessions  may  be 
defeated  by  subsequent  adverse  possession  for  the  statutory  period. 
CooiKT  V.  Ord,  60  Mo.  420. 

A  honafide  purchaser,  for  a  valuable  consideration,  of  lands  subject  to 
the  lien  of  a  judgment,  holds  adversely  to  the  judgment  creditor  from 
llij  hoiu-  lie  goes  into  possession.  Sanders  v.  McAffee,  42  Ga.  250. 
Vrhere  a  defendant  in  ejectment  had  bought  in  the  title  of  a  plaintiff"  in 
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a  previous  action  of  ejectment  after  recovery  of  judgment  therein,  it 
was  held  that  such  recovery  did  not  disturb  the  defendant's  color  of  title 
and  possession  thereunder.      O'JYeal  v.  Boone,  53  111.  35. 

§  5.  What  is  not  an  adverse  possession.  The  very  essence  of  an 
adverse  possession  is,  that  the  holder  of  it  claims  the  right  to  his  pos- 
session, not  under,  but  in  opposition  to  the  title  to  which  his  possession 
is  alleged  to  be  adverse.  So  long  as  he  claims  to  hold  under  that  title 
his  possession  is  not  adverse  to  it,  and  the  statute  of  limitations  does 
not  run  against  it.  Farish  v.  Goon,  40  Cal.  33.  So,  when  two  co-ter- 
minous  proprietors  of  land,  who  are  ignorant  of  the  true  boundary  line 
between  their  respective  tracts,  fix  a  line,  with  an  agreement  that  each 
shall  possess  to  that  line  till  the  true  boundary  is  ascertained,  and  the 
true  boundary,  when  ascertained,  leaves  one  in  possession  of  a  portion 
of  the  other's  land,  this  possession  is  not  adverse,  so  as  to  set  the  statute 
of  limitations  in  motion,  until  there  is  a  distinct  repudiation  of  the  agree- 
ment under  which  it  was  taken.  Irvine^.  Adler,  43  Cal.  559.  "Where 
one  tenant  in  common  is  in  possession  of  land,  it  requires  clear  and  sat- 
isfactory proof  of  a  subsequent  disseizin  of  a  co-tenant  to  characterize 
his  possession  as  being  adverse,  so  as  by  lapse  of  time  to  bar  a  right  of 
entry.  It  is  not  sufficient  that  he  continues  to  occupy  the  premises  and 
appropriates  to  himself  the  exclusive  rents  and  profits,  makes  slight  im- 
provements on  the  land  and  pays  the  taxes.  To  constitute  a  disseizin 
there  must  be  outward  acts  of  exclusive  ownership  of  an  unequivocal 
character,  overt  and  notorious,  and  of  such  a  nature  as,  by  their  own 
import,  to  impart  information  and  give  notice  to  the  co-tenant  that  an 
adverse  possession  and  an  actual  disseizin  are  intended  to  be  asserted 
against  him.  Busch  v.  Huston,  Y5  111.  343.  "Where  one  has  a  right  to 
use  land  for  certain  purposes,  his  occupation  of  it  must  be  presumed, 
'priTTia  facie,  to  be  in  accordance  with  his  legal  right.  Mowe  v. 
Stevens,  61  Me.  592.  Possession  of  land  which  is  merely  incidental 
and  subsidiary  to  the  commission  of  a  trespass  thereon,  as  by  cutting 
and  removing  the  timber,  and  which  is  abandoned  when  that  object  is 
accomplished,  although  it  may  have  continued  for  some  weeks  or 
months,  is  not  such  an  "  adverse  possession  "  as  will  prevent  the  true 
owner  of  the  land  from  maintaining  trover  or  replevin  for  the  timber 
thus  taken.     Austin  v.  Holt,  32  "Wis.  4Y8. 

For  a  person  holding  lands  in  adverse  possession  to  accept  a  lease  from 
the  owner  of  the  title  interrupts  the  running  of  the  statute  of  limita- 
tions. The  lease,  if  not  void  for  fraud,  etc.,  creates  the  relation  of  land- 
lord and  tenant ;  and  during  the  term  there  can  be  no  adverse  possession 
by  the  tenant,  unless  by  some  act  which  would  create  an  adverse  posses- 
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sion  if  clone  bj  a  tenant  who  entered  under  a  lease.  Abhey  Homestead 
Assoc.  V.  Willard,  48  Cal.  614. 

An  encroaclnnent  upon  a  highway  regularly  laid  out  and  established, 
by  putting  out  a  fence,  or  planting  a  hedge  within  the  legal  limits  of 
the  road,  does  not  constitute  such  an  adverse  possession  as  will  confer 
title.  McClelland  v.  Miller,  28  Ohio  St.  488;  Brooks  v.  Biding, 
46  Ind.  15. 

Possession  taken  by  a  tenant  under  a  widow  of  a  former  owner  (she 
having  no  authority  to  give  it)  is  not  adverse  t©  the  heirs  of  such  owner. 
Melvin  v.  Waddell,  Y5  N.  C.  361.  Where  lands  are  devised  for  life  to 
one  person,  with  remainder  over  in  fee  to  another,  the  possession  of  a 
third  person  under  the  tenant  for  life  is  not  adverse  within  the  mean- 
ing of  the  statutes  of  limitation,  as  against  the  remainder- man,  until  a 
right  of  entry  accrues  to  him.     Carpenter  v.  Denomi,  29  Ohio  St.  379. 

§  6.  Who  may  acquire  it.  Although  it  is  a  general  rule  that  one 
who  enters  into  possession  of  land  in  subordination  to  the  title  of 
another  is  estopped  from  denying  that  title,  while  he  holds  actually  or 
presumptively  under  it,  yet  a  trustee  may  disavow  and  disclaim  his 
trust ;  a  tenant,  the  title  of  his  landlord,  after  the  expiration  of  his 
lease ;  a  purchaser,  the  title  of  his  vendor  after  breach  of  his  contract 
by  the  latter  ;  and  a  tenant  in  common,  the  title  of  his  co-tenant ;  and 
drive  the  respective  owners  and  claimants  to  their  action  within  the 
period  of  the  statute  of  limitations.  So,  one  who  has  possession  of 
land  under  an  agreement  to  purchase,  which  contemplates  a  continuing 
right  of  possession  while  the  contract  is  being  performed,  and  an  abso- 
lute right  of  ]30ssession  by  virtue  of  its  performance,  may  on  perform- 
ance deny  the  title  of  the  vendor,  and  thereafter  his  possession  will  be 
adverse.  Catlino  v.  Decker,  38  Conn.  262.  See  Briggs  v.  Prosser, 
14  Wend.  227.  He  may  always  hold  adversely  as  against  all  others 
( Whitney  v.  Wright,  15  Wend.  171) ;  and  if  after  taking  possession 
under  the  contract  he  takes  a  deed  from  a  thu-d  party,  and  openly 
claims  under  that,  his  possession  becomes  adverse  from  that  time 
{Jackson  v.  Johnson,  5  Cow.  74) ;  and  if  the  vendor  conveys  to  another 
in  violation  of  his  contract,  the  first  vendee  in  possession  is  absolved 
from  his  relation  as  such,  and  at  liberty  to  purchase  and  set  up  title  in 
himself.  Logan  v.  Steele,  7  T.  B.  Monr.  (Ky.)  101.  See  Nellis  v. 
Lathrop,  22  Wend.  121. 

If  a  married  woman,  to  whom  possession  of  land  is  delivered  under 
a  parol  gift,  occupies  the  land  uninterruptedly,  adversely  and  exclu- 
sively as  her  own  for  fifteen  years,  she  thereby  acquires  a  complete  title 
in  herself  subject  to  an  estate  by  curtesy  in  her  husband,  provided 
the  husband,  although  living  with  her,  claims  no  independent,  exclu- 
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sive  occupation  in  himself.  Clark  v.  Gilbert,  39  Conn.  94.  The  donor 
in  such  case  not  only  knows  that  the  possession  is  adverse,  but  intends 
it  to  be  so,  and  there  is  no  occasion  for  any  notoriety.  Notoriety  is 
only  important  where  the  adverse  character  of  the  possession  is  to  be 
brought  home  to  the  owner  by  presumption.  Id. 

As  a  general  rule  it  may  be  affirmed  that,  if  one  tenant  in  common, 
joint  tenant  or  coparcener  shows  that  he  means  to  hold  out  his  co-tenants, 
and  actually  exclude  them,  it  is  an  ouster,  and  his  possession  becomes  ad- 
verse. Humbert  v.  Trinity  Church,  24  Wend.  587  ;  Brackett  v.  iVW- 
cross,  1  Me.  89  ;  Hargrove  v.  Powell,  2  Dev.  &  Batt.  (N.  C.)  97. 
So  though  a  tenant  in  common  enter  without  claiming  adversely  to 
his  co-tenant,  his  possession  may  afterward  become  adverse  by  notori- 
ous acts  and  claim  of  title  to  the  whole.  Millard  v.  McMullin,  68  N. 
T.  (23  Sick.)  345. 

An  entry  or  acts  of  possession  of  one  of  several  legatees,  or  of  one 
claiming  under  such  legatee,  down  to  the  distribution  of  the  real  estate 
in  pursuance  of  the  will,  whether  with  or  without  color  or  claim  of 
title,  cannot  be  operative  toward  gaining  a  title  by  adverse  possession. 
Ames  V.  Bechley,  48  Yt.  395. 

The  grantor  who  conveys  by  a  quit-claim  deed  may  remain  in  pos- 
session of  the  property  conveyed,  and  assert  and  maintain  an  adverse 
possession  for  the  term  of  five  years,  and  thus  acquire  a  title  as  against 
the  grantee,  by  the  statute  of  limitations.  Borland  y.  Magilton,  47 
Cal.  485. 

One  who  owns  320  acres  of  land  is  not  precluded  thereby  from  ac- 
quiring and  holding  the  actual  possession  of  other  land,  and  retaining 
the  same  by  reason  of  his  prior  j)ossession,  as  against  one  who  enters 
without  title.     Slaughter  v.  Fowler,  44  Cal.  195. 

The  rule  that  one  who  enters  upon  lands  under  a  conveyance  in  fee 
from  a  lessee  who  entered  as  tenant  to  the  lessor,  and  that  this  relation 
being  once  established  attaches  to  all  who  may  succeed  to  the  possession 
through  or  under  the  tenant  immediately  or  remotely,  and  precludes 
them  from  acquiring  a  title  hostile  to  that  of  the  lessor,  and  from  origi- 
nating an  adverse  possession,  applies  only  where  the  conventional  rela- 
tion of  landlord  and  tenant  exists,  and  some  rent  or  return  is  in  fact 
reserved,  it  is  not  applicable  to  one  holding  under  an  assessment  lease. 
An  adverse  possession  may  be  originated  during  the  running  of  such 
lease,  which  will  ripen  into  a  title  in  twenty  years  after  the  end  of  the 
term.     Sands  v.  Hughes,  53  K.  Y.  (8  Sick.)  287. 

A  mortgagor  or  his  grantee  may,  by  his  acts  and  declarations,  repu- 
diate the  mortgage  and  convert  his  holding  into  an  adverse  possession. 
Jcmtison  v.  Perry,  38  Iowa,  14.     See  ante,  p.  439,  §  3. 
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In  au  action  by  the  purchaser  ot  land  at  an  execution  sale,  seeking 
to  make  a  third  party,  who  had  previously  purchased  the  land  of  the 
execution  defendant,  a  trustee  thereof  against  his  will,  his  possession 
must  be  treated  as  adverse  to  that  of  his  vendor,  from  the  time  pos- 
session is  taken  under  the  purchase  sought  to  be  avoided.  Bohb  v. 
Woodward,  50  Mo.  95. 

§  7.  Who  cannot  acquire  it.  It  is  well  settled  that  a  tenant  can 
never  set  up  his  possession  as  adverse  to  his  landlord,  so  long  as 
the  relation  of  landlord  and  tenant  continues  to  exist.  The  posses- 
sion of  a  tenant  for  any  assignable  lapse  of  time  is  no  disseizin  with- 
out a  tortious  ouster.  Campbell  v.  Shipley,  41  Md.  81.  See  Cor- 
ning V.  Troy  Iron  am^d  Nail  Factory,  34  Barb.  485  ;  S.  C,  22  How. 
Pr.  217.  And  where  a  tenancy  exists,  a  purchaser  w4io  enters  under 
an  absolute  conveyance  in  fee  from  the  tenant  is  considered  as  en- 
tering as  the  tenant  of  the  lessor,  although  he  may  not  have  known 
that  his  grantor  held  or  derived  his  possession  from  the  lessor.  Jackr 
son  V.  Davis,  5  Cow.  123.  But  this  rule  applies  only  where  the  con- 
ventional relation  of  landlord  and  tenant  exists,  where  some  rent  or 
return  is  actually  reserved  to  the  former  ;  it  does  not  apply  where  the 
relation  arises  from  mere  operation  of  law,  as  when  one  makes  a  grant, 
and  by  the  omission  of  the  technical  word  "  heirs,"  an  estate  for  life 
only  passes.  Jackson  v.  Harsen,  7  Cow.  323.  And  a  subsequent  grant 
in  fee  from  the  landlord  to  the  tenant  will  remove  the  disability  not- 
withstanding a  reservation  of  a  quit-rent.  People  v.  Trinity  Church, 
22  N.  Y.  (8  Smith)  44. 

Where  a  tenancy  from  year  to  year  is  shown  to  have  subsisted,  and 
to  be  terminated  by  notice  to  quit,  the  possession,  however  long,  ac- 
companied with  a  claim  of  ownership  as  being  entitled  to  a  lease  in 
fee  upon  rent,  cannot  be  set  up  as  adverse.  Yan  Rensselaer  v.  Yan- 
Wie,  23  Wend.  531.  And  possession  under  a  lease  for  a  thousand 
years,  granted  by  a  municipal  corporation  on  a  sale  made  by  it  for  an 
unpaid  tax  or  assessment,  is  not  adverse  to  the  owner  of  the  fee.  In 
such  case  the  lessor  does  not  claim  the  entire  title,  nor  in  opposition  to 
the  whole  world  ;  but,  in  legal  effect,  he  is  in  possession,  recognizing 
another  estate  to  take  effect  after  his  own  estate  is  determined.  Hoyt 
V.  Dillo7i,  19  Barb.  644.  See  Toiole  v.  Remsen,  70  N".  Y.  (25  Sick.) 
303,  312.  ISTo  disseizin  of  the  tenant  of  a  particular  estate  and  occu- 
pation under  it,  however  long  continued,  will  affect  the  right  of  the 
reversioner.  Jachson  v.  Schoonmalcer,  4  Johns.  390  ;  Miller  v.  Ewing, 
6  Cush.  34  ;  Salmon  v.  Davis,  29  Mo.  176.  Although  a  tenant  for  life 
attempts  to  convey  the  estate  in  fee,  adverse  possession  does  not  com- 
mence until  the  death  of  such  life  tenant.     Gernet  v.  Lynn,  31  Penn. 
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St.  94 ;  Pinchiey  v.  Burrage,  31  N.  J.  Law  (^2  Yroom)  21.  See,  too 
Jackson  v.  Graham^  3  Caines,  188.  And  if  a  husband  and  his  wife 
are  disseized  of  the  wife's  lands,  the  adverse  possession  during  the 
husband's  hfe  does  not  bar  the  wife  or  her  representatives  after  his 
death.  Gregg  v.  Tesson,  1  Black,  150.  Nor  will  a  conveyance  thereof 
by  the  husband,  in  which  she  does  not  join,  have  that  effect.  Mun- 
nerlyn  v,  Munnerlyn^  2  Brev.  (S.  C.)  2 ;  Millet'  v.  Miller^  1  Meigs, 
484.  Where  the  tenant  in  possession  of  a  life  estate  in  lands,  pur- 
chases of  one  of  several  cestui  que  trusts  of  the  reversion  his  undivided 
interest  thereto,  and  suffers  the  land  to  be  sold  for  a  municipal  assess- 
ment and  becomes  the  purchaser,  he  cannot  hold  the  land  for  his 
exclusive  benefit.  He  is  bound  to  protect  the  interests  of  those  who 
stand  in  the  same  relation  with  himself  to  the  property,  and  cannot 
take  a  title  to  their  prejudice,  but  the  title  he  receives  inures  to  the 
common  benefit.  Burhans  v.  Yan  Zandt,  7  JST.  Y.  (3  Seld.)  523  ; 
Bedell  v.  Shaw,  59  N.  Y.  (14  Sick.)  46,  50. 

A  judgment  debtor  continuing  in  possession  of  land  which  has  been 
sold  under  execution  against  him,  may  be  ^^resumed  to  hold  under  the 
title  of  the  purchaser.     Cook  v.  Travis,  20  N.  Y.  (6  Smith)  400. 

A  grantee  in  fee  may  hold  adversely  to  the  grantor,  and  there  is  no 
good  reason  why  he  should  not  be  at  liberty  to  deny  that  the  grantor 
had  any  title.  If  he  purchases  and  takes  a  conveyance  in  fee,  he  owes 
no  fealty  to  the  grantor,  and  is  chargeable  with  no  disloyalty  in  denying 
his  title.  He  does  not  receive  the  possession  under  any  contract,  ex- 
press or  implied,  that  he  will  ever  give  it  up.  He  takes  the  land  to 
hold  for  himself  and  to  dispose  of  it  at  pleasure.  He  owes  no  faith  or 
allegiance  to  the  grantor,  and  he  does  him  no  wrong  when  he  treats 
him  as  an  utter  stranger  to  the  title.  It  follows,  therefore,  that  the 
grantee  may  set  up  an  adverse  possession  against  his  grantor  and  claim 
the  benefit  of  the  statute  of  limitations  under  color  of  his  conveyance. 
OsterhoutY.  Shoemaker,  3  Hill,  513;  Watkins  v.  Holman,  16  Pet.  25. 

It  is  a  general  principle  that,  if  a  mortgagee,  executor,  trustee,  ten- 
ant for  life,  or  any  one  who  has  a  limited  interest  in  lands,  gets  an  ad- 
vantage by  being  in  possession  or  "  behind  the  back "  of  the  party 
interested  in  the  subject,  he  shall  not  retain  the  same  for  his  own  bene- 
fit, but  hold  it  in  trust.  Holridge  v.  Gillespie,  2  Johns.  Ch.  30 ; 
Baker  v.  Whiting,  3  Sumn.  (C.  C.)  476.  But  should  one  of  two 
tenants  in  common  enter  without  claiming  adversely  to  his  co-tenant, 
and  afterward  purchase  his  co-tenant's  interest  under  a  deed  fi-om  the 
sheriff,  and  then  openly  claim  the  entire  title,  his  possession  from  that 
moment  may  be  adverse.  Jackson  v.  Brink,  5  Cow.  483.  Though  a 
tenant  in  common  enter  without  claiming  adversely  to  his  co-tenant, 
YoL.  YI.— 57 
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his  possession  may  afterward  become  adverse  by  notorious  acts  and 
claim  of  title  to  the  whole.  Millard  v.  MoMullen,  68  N.  Y.  (23 
Sick.)  345.  A  person  who  holds  the  possession  of  land  under  a  hcense 
from  the  owner  cannot  set  up  an  adverse  possession  any  more  than  one 
taking  mider  a  lease.  Luce  v.  Carley^  24  "VVend.  451  ;  Baker  v. 
Mellish,  10  Ves.  Jr.  544 ;  Phillips  v.  Pearce^  5  Barn.  &  Ores.  433. 
Nor  can  his  grantee,  a  Hcense  not  being  transferable.  Babcock  v. 
Utter,  1  Abb.  Ct.  App.  27;  S.  C,  32  How.  Pr.  439;  1  Keyes,  397. 

Heirs  who  obtain  exclusive  possession  of  the  lands  of  their  ancestor 
cannot  set  up  an  adverse  claim  as  against  their  co-heirs.  Phelan  v. 
Kelly,  25  Wend.  389. 

Where  a  person  goes  into  possession  of  land  as  a  mere  "  squatter," 
disclaiming  title,  he  holds  as  tenant  at  will  of  the  true  owner,  and  c'an- 
not,  by  secretly  attorning  to  another,  change  the  character  of  his  pos- 
session so  as  to  make  it  adverse.     Gay  v,  Mitchell,  35  Ga.  139. 

Where  a  party  occupied  land  as  the  tenant  of  the  owner  until  the 
death  of  the  latter,  and  after  that  held  possession  in  right  of  his  wife, 
who  was  an  heir  of  the  deceased  owner,  during  which  he  acquired  the 
Interest  of  several  of  the  other  heirs,  he  always  recognizing  their  claims, 
it  was  held  that  his  possession  after  the  death  of  the  owner  was  not 
adverse  to  the  remaining  heirs,  but  in  consonance  with  their  rights. 
Busch  V.  Huston,  75  111.  343.  And  where  one,  after  occupying  a  house 
for  several  years  as  tenant  from  year  to  year,  found  no  one  to  receive 
the  rent  for  fifteen  years  before  his  death,  and  devised  the  house  (with 
power  of  sale  under  such  conditions  as  might  be  thought  expedient)  for 
the  benefit  of  his  wife  and  children ;  and  his  eldest  son  occupied  the 
house,  paying  a  rent  to  the  widow  for  fifteen  years  after  the  death  of 
the  father,  when  the  widow  died  ;  it  was  held  that,  notwithstanding  the 
infirmity  of  the  testator's  title,  the  son  could  not  insist  on  retaining 
possession  of  the  house  adversely  to  the  devisees  beneficially  interested 
under  the  will ;  but  that  the  latter  were  entitled  to  require  that  the 
property  should  be  sold  and  distributed  according  to  the  directions  of 
the  testator.  Hawksbee  v.  Hawksbee,  11  Hare,  230.  It  seems  that  if 
a  person  to  whom  a  particular  estate  is  given  by  will  for  his  life,  takes 
possession,  and  is  allowed  to  keep,  as  part  of  that  estate,  something  not 
strictly  belonging  to  it,  he  cannot  set  up  a  title  as  gained  by  adverse 
possession  against  the  remainder-man,  Anstee  v.  Nelms,  1  H.  &  N. 
225 ;  S.  C,  20  L.  J.  (Exch.)  5. 

§  8.  Against  whom  actiuired.  The  rule  is  explicit  and  impressive, 
in  enforcing  the  duty  of  all  courts,  both  in  law  and  in  equity,  to  render 
entire  obedience  to  all  the  provisions  of  the  statute  of  limitations ;  and 
all  persons  and  classes  are  ahke  barred  by  the  statute,  unless  there  is  a 
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saving  clause  in  their  favor.  And  where  the  statute  does  not  in  terms 
embrace  a  particular  case,  the  court  will  not  extend  its  provisions  to 
meet  it,  however  clearly  the  reason  of  the  statute  may  comprehend  it. 
Bedell  v.  Janney,  4  Gilm.  (111.)  193  ;  Given,^  v.  Bohhins,  11  Ala.  156 ; 
Beardsley  v.  Southmayd,  3  Greene  (N.  J.),  ITl;  Tdberrer  v.  Brent- 
nal^  3  Harr.  (N.  J.)  262,  Even  though  the  courts  of  justice  be  shut  by 
civil  war,  so  that  no  action  could  be  commenced  or  writ  sued  out,  yet 
the  statute  of  limitations  has  been  held  to  continue  to  run.  Beckford 
V.  Wade^  17  Yesey,  87 ;  Duplex  v.  Belioven,  2  Yern.  540 ;  Auhry  v. 
ForUsGue,  10  Mod.  206. 

If  an  adverse  possession  begins  to  run  in  the  life-time  of  and  against 
the  ancestor,  it  will  continue  to  run,  after  his  death,  against  the  heir, 
notwithstanding  any  existing  disability  on  the  part  of  the  latter,  when 
the  right  accrues  to  him  or  her.  Fleming  v.  Griswold,  3  Hill,  85  ; 
Becker  v.  Yan  Valketiburgh,  29  Barb.  319.  And  the  disability  that 
entitles  the  party  to  the  benefit  of  the  proviso  —  if  one  be  made  for  a 
disability  —  must  be  existing  at  the  time  the  right  first  accrues ;  so 
that  if  during  the  time  allowed  to  an  infant  a  subsequent  disability,  as 
coverture,  arises,  the  time  continues  to  run,  notwithstanding  such  disa- 
bility. Successive  or  cumulative  disabilities  are  not  within  the  policy, 
or  settled  and  sound  construction  of  the  statute.  Demarest  v.  Wyn- 
Tcooj>,  3  Johns.  Cli.  129;  Eager  y.  The  Commonwealth,  4  Mass.  182; 
Reimer  v.  Stuler,  20  Penn.  St.  458 ;  Tracy  v.  Atherton,  36  Yt.  503  ; 
Bunce  V.  Wolcott,  2  Conn.  27.  An  adverse  possession  commenced 
during  the  life-time  of  the  ancestor,  who  was  under  no  disability,  is  not 
affected  by  his  death  and  the  descent  of  his  estate  to  a  minor  heir;  nor 
is  a  disseizin,  commenced  when  the  owner  was  sane,  affected  by  his 
subsequent  insanity  during  the  period  of  limitation ;  nor  is  one  com- 
menced when  the  owner  was  a  feme  sole  affected  by  her  subsequent 
coverture.  Becker  v.  Van  Yalkenhurgh,  29  Barb.  319,  324 ;  Allis  v. 
Moore,  2  Allen,  306 ;  Currier  v.  Tale,  3  Allen,  328.  But  see  Wilson 
V.  Kilcannon,  4  Hayw.  (Tenn.)  182  ;  Davis  v.  Cooke,  3  Hawkes,  608; 
Everett  v.  Wliitfield,  27  Ga.  159. 

In  many  of  the  States,  married  women  are  now  authorized  to  sue 
for  the  recovery  of  their  lands,  and  in  some  instances,  it  has  been  held 
that,  since  the  statute  authorizing  married  women  to  sue,  the  disability 
of  coverture  is  abrogated ;  and  if  the  married  woman  was  an  infant) 
the  disability  of  both  coverture  and  infancy  was  abrogated.  Brown 
V.  Cousens,  51  Me.  301 ;  Thompson  v.  Cragg,  24  Tex.  583. 

Where  lands  are  held  adversely  against  tenants  in  common,  one  of 
whom  is  within  the  saving  clause  of  the  statute,  on  account  of  a  dis- 
ability, the  rights  of  the  others  are  not  thereby  saved.  Jackson  v.  Bradt, 


452  ADVEKSE  POSSESSION. 

2  Gaines,  169 ;  Marsteller  v.  MeClean,  7  Cranch,  156 ;  Biggs  v.  Dooley^ 
7  B.  Monr.  236.  But  see  Meese  v.  Keefe^  10  Ohio,  362  ;  Thompson  v. 
Gaillard,  3  Eich.  (S.  C.)  418. 

A  wrongful  continuation  of  possession  for  twenty  years  after  the 
expiration  of  a  title,  under  which  the  tenant  lawfully  entered,  con- 
stitutes such  an  adverse  possession  as  creates  a  bar  to  an  entry,  or 
to  an  ejectment.  Parker  v.  Gregory,  4  N.  &  M.  308;  S.  C,  2  A. 
&  E.  14.  As,  where  the  husband  of  a  tenant  for  life  held  over 
for  twenty  years  after  her  decease.  Id. 

A  lease  for  years  was  granted  to  a  married  woman  living  apart 
from  her  husband,  under  the  supposition  that  she  was  a  feme  sole  / 
and  it  was  held  on  a  question,  whether  there  had  been  an  adverse 
possession,  that  it  was  not  a  misdirection  to  put  it  as  a  question) 
whether  the  possession  had  been  adverse  as  against  the  wife,  instead 
of  as  against  the  husband.  Roe  d.  Wilkins  v,  Wilkins,  4  Ad.  &  E.  86  ; 
5  K  &  M.  434 ;  S.  C,  1  H.  &  W.  5Y4. 

§  9.  Against  whom  not  acquired.  Adverse  possession  does  not 
give  title  as  against  the  sovereign  power.  Gardiner  v.  Miller,  47 
Cal.  570.  So  mere  possession  of  government  land,  though  open,  ex- 
clusive and  uninterrupted  for  twenty  years,  creates  no  impediment 
to  its  recovery  by  the  government,  or  by  one  who  within  that  period 
receives  a  conveyance  from  the  government.  Oaksmifh  v.  Johnston, 
92  U.  S.  (2  Otto)  343. 

Possession  of  the  cestui  que  trust  is  not  adverse  to  the  title  of  his 
trustee.     Smith  d.  Dennison  v.  King,  16  East,  283. 

Possession  of  lands  acquired  and  held  under  a  parol  license  is 
not  adverse  to  that  of  the  licensor ;  and  an  uninterrupted  use  for 
twenty  years  of  the  rights  granted  by  the  license  will  not  prevent 
the  licensor  from  revoking  the  license.  Bahcock  v.  Utter,  1  Abb. 
(N.  Y.)  App.  Dec.  27.  Where  lands  of  a  married  woman  are  sold 
by  her  husband,  the  possession  of  the  grantee  does  not  become  adverse 
to  the  wife  until  the  marriage  is  terminated.  Stephens  v.  McCormicTc^ 
5  Bush  (Ky.),  181. 

Where  a  widow  continued  to  reside  in  a  freehold  house  of  which  she 
was  seized  for  more  than  twenty  years  after  her  husband's  death,  it 
was  held  that  her  possession  was  not  adverse,  except  perhaps  against 
the  heir,  as  her  possession  might  be  intended  to  be  in  respect  of  dower. 
Doe  d.  Hickman  v.  Haselwood,  1  N.  &  P.  352 ;  S.  C,  6  A.  &  E.  167 ; 
1  Jur.  J138;  W.,  W.  &  D.  116. 

An  adverse  possession  for  twenty  years  is  no  bar  to  the  church,  ex- 
cept as  against  the  same  incumbent  who  submits  to  it.  Runcorn  v. 
Doe  d.  Cooper,  8  D.  &  E.  450 ;  5  B.  &  C.  696.     Though  a  lessee  set8 
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up  an  adverse  claim  to  the  property  in  the  premises  which  he  holds 
under  tlie  lease,  yet  that  does  not  incapacitate  him  from  maintaining 
possession  under  the  lease.  Bees  d.  Powell  v.  King,  Forrest,  19  ;  S. 
C,  2  B.  &  B.  514. 

§  10.  Possession  must  be  actual.  In  determining  the  question  of 
adverse  possession,  the  jury  may  take  into  consideration  the  nature  and 
situation  of  the  land.  And  the  placing  of  deeds  on  record,  passing 
over  the  tract,  employment  of  agents  living  in  the  neighborhood  to 
look  after  it  and  prevent  trespasses  upon  it,  payment  of  taxes  contin- 
uously under  claim  of  title,  and  the  like  may  be  considered  by  them  ; 
and  it  is  not  always  necessary  to  prove  actual  occupation  by  the  claim- 
ant ;  but  the  facts  referred  to  would  not  be  sufficient  of  themselves  to 
establish  title  by  reason  of  adverse  possession,  unless  the  land  was  un- 
suscejitible  of  more  definite  and  actual  possession,  or  such  acts  were 
known  to  the  party  holding  the  legal  title  and  known  to  have  been 
done  under  claim  of   adverse  title.       Turner  v.  Hall,  60  Mo.  271. 

A  claimant  who  relies  upon  possession  to  defeat  the  lien  of  a  judg- 
ment must  prove  actual  possession.  It  is  not  sufficient  to  show  that 
he  had  such  possession  as  a  "deed  gave,"  without  explaining  by  the 
deed  itself,  or  otherwise,  what  was  the  character  and  extent  of  the  posses- 
sion which  the  deed  did  give,  or  what  was  done  under  the  deed,  in  the 
way  of  holding  or  using  the  property.  Eagle,  etc.,  P.  M.  Co.  v.  Bank 
of  Brunswick,  55  Ga.  4-1.  In  an  action  to  enforce  a  lien  on  property  in 
the  adverse  possession  of  a  third  party,  the  person  in  i^ossession  must 
be  made  a  party  defendant,  otherwise  the  judgment,  as  to  him,  is  void. 
Wingard  v.  Bam^ning,  39  Cal.  543.  To  acquire  a  right  by  prescrip- 
tion, there  must  be  an  actual  enjoyment,  and  only  that  which  is  pos- 
sessed can  be  so  acquired.  In  proving  a  prescription,  the  use  of 
the  right  is  the  only  evidence  of  the  extent  to  which  it  has  been  ac- 
quired.    Peterson  v.  McCullough,  50  Ind.  35. 

Claim  of  title,  however  notorious,  and  occasional  use  under  that 
claim,  without  actual,  continued  and  uninterrupted  possession  for 
twenty  years,  is  not  sufficient  to  bar  an  action  of  ejectment  by  a  party 
having  a  prior  right  of  entry.  Jones  v.  McCaidey,  2  Duv.  (Ky.)  14. 
A  general  inclosure  of  a  large  tract  of  land  is  not  sufficient  to  consti- 
tute an  actual,  exclusive  possession  of  a  specific  parcel  within  it,  when 
it  appears  that  much  of  the  land  within  the  inclosure  is  not  claimed, 
and  much  of  it  is  in  the  actual  occupancy  of  parties  claiming  and  hold- 
ing adversely.  Walsh  v.  Hill,  41  Cal.  571.  The  mere  fact  that  a 
person  built  a  fence  around  lands  is  not  evidence  of  any  possession  or 
occupation.  The  motive  and  claim  under  which  he  acted  should  be 
shown.     He  may  have  been  a  trespasser  ;  or  have  been  hired  by  the 
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owner,  or  have  acted  under  a  license,  etc.  The  mere  act  of  fencing  is 
not  evidence  of  an  occupancy  which  can  ripen  into  an  adverse  possession. 
Russell  V.  Davis,  38  Conn.  562.  Actual  possession  of  land  may  be 
had  without  fences  or  inclosure.  McCreenj  v.  Everding,  44  Cal.  246. 
The  record  of  a  survey  is  evidence  neither  of  title  nor  possession  ;  and 
marking  trees  around  a  piece  of  land  in  the  forest  is  not  of  itself  actual 
possession.  Oatman  v.  Fowler,  43  Yt.  462.  The  mere  cutting  of 
timber,  without  actual  occupation  or  cultivation,  or  inclosure  of  the 
land  or  some  part  of  it,  when  capable  thereof,  will  not  constitute  ad- 
verse possession,  but  will  be  a  mere  trespass.  Washhum  v.  Cutter,  17 
Minn.  361 ;  Rivers  v.  Thompson,  46  Ala.  335  ;  Durham  v.  Holeman, 
30  Ga.  619.  But  cutting  timber  upon  unindosed  wild  land  may  _be 
such  an  occupancy  as  w^ill  constitute  adverse  possession.  Clement  v. 
Perry,  34  Iowa,  564.  The  operations  of  building  a  shed,  quarrying 
rock,  erecting  a  lime-kiln  and  cutting  wood,  to  burn  it  for  the  purpose 
of  making  lime  on  the  land  in  dispute,  continued  uninterruptedly  for 
more  than  seven  years,  constitute  such  a  possession  as  will  give  a  good 
title,  to  the  person  claiming  adversely  under  it.  Moore  v.  Thompson, 
69  N.  C.  120.  But  paying  taxes  upon  a  piece  of  land  and  surveying  it 
are  not  acts  of  possession.  They  only  show  a  claim  of  title.  Paine 
V.  Rutchins,  49  Yt.  314. 

When  a  disseizor  enters  upon  and  cultivates  part  of  a  tract,  he  does 
not  thereby  hold  constructive  possession  of  the  whole  tract,  unless  his- 
entry  was  by  color  of  title  by  specific  boundaries  to  the  whole  tract. 
Ege  V.  Medlar,  82  Penn.  St.  86.  So  evidence  of  a  long  continued 
possession  and  claim  of  a  part  of  the  locus  in  quo,  consisting  of  dry  land, 
is  no  evidence  of  the  possession  of  another  part  of  the  locus  in  quo  cov- 
ered with  water,  adjoining  the  same.    Clarke  v.  Wagner,  Y4  N.  C.  791. 

The  "  constructive  possession,"  by  which  one  who  has  actual  posses- 
sion of  a  part  of  a  tract  described  in  a  deed  under  which  he  holds,  is 
deemed  to  be  constructively  in  possession  of  tlie  residue,  is  lost  by  his 
conveying  the  portion  which  he  holds  in  actual  possession.  The  grantee 
does  not  succeed  to  it,  and  the  original  party  can  no  longer  claim  it. 
Chandler  v.  Rushing,  38  Tex.  591. 

"Where  there  is  no  testimony  showing  that  it  is  necessary  to  inclose 
land  in  order  to  cultivate  it,  a  party  must  be  considei-ed  as  in  posses- 
sion of  all  the  land  he  actually  cultivates.  Where  the  party  also  has 
a  contract  of  purchase  from  the  State,  he  has  the  beneficial  estate  or 
interest  as  well  as  the  possession,  and  as  such  equitable  owner  and  actual 
possessor  is  entitled  to  enjoy  all  the  incidents  to  the  land  and  its  owner- 
ship as  well  as  the  land  itself .     Barnes  \.   -S'aJ/'OTi,  10  Nev.  217. 

Where  lessees  of  a  farm  embracing  wild  lands,  under  the  terms  of 
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their  lease — authorizing  them  to  cut  timber  from  any  part  thereof — do 

in  fact  fell  and  remove  timber  from  portions  of  the  wild  land,  such  acts 
are  circumstances  going  to  show  possession  of  the  whole  tract.  Mer- 
chanti  Bank  v.   Clavin^  60  Mo.  559. 

§  11.  Must  be  continued.  Adverse  possession,  to  confer  title,  must 
have  been  continuous  throughout  the  period  required  bj  the  statute  of 
limitations ;  and  an  answer  setting  up  such  adverse  possession  must 
aver  that  it  was  so  continuous.  Winsloio  v.  Winsloiv,  52  Ind.  8  ;  Bow- 
man V.  Zee,  48  Mo.  335 ;  McNamee  v.  Moreland,  26  Iowa,  96 ;  School 
Dist.  No.  8  of  Tliomjpson  v.  Lynch,  33  Conn.  330.  If  the  continuity 
be  broken,  either  by  fraud  or  a  wrongful  entry,  the  protection  given  by 
the  statute  is  lost.  San  Francisco  v.  Fulde,  3Y  Cal.  349.  See  De7i  v. 
Mulford,  1  Hay w.  320 ;  Den  v.  Ridley,  2  N.  C.  Law  Rep.  397 ;  Pede- 
rich  V.  Searle,  5  Serg.  <fe  R.  240.  Where  there  are  several  successive 
adverse  occupants  of  real  property,  the  last  one  may  tack  the  possession 
of  his  predecessor  to  his,  so  as  to  make  a  continuous  adverse  possession 
for  the  time  required  by  the  ^t2i\.w\B,  jpromded  there  is  a  privity  of  pos- 
session hetioeen  such  occujjantsi  and,  in  case  of  an  actual  adverse  posses- 
sion, such  privity  arises  from  a  parol  bargain  and  sale  of  the  possession 
of  the  premises,  followed  by  delivery  thereof,  as  well  as  by  a  formal 
conveyance  from  one  occupant  to  the  other.  Shuffieton  v.  Nelson,  2 
Sawyer,  540.  See  Wheeler  v.  Moody, 'd  Tex.  372;  Schrack  v.  Zid)ler, 
34Penn.  St.  38;  Sifnpson  v.  Downing,  23  "Wend.  316;  Christy  v. 
Alford,  17  How.  (U.  S.)  601.  So,  actual  possession  by  prior  occupants 
claiming  title,  although  having  no  color  of  title,  will  avail  a  subsequent 
occupant  under  color  of  title,  claiming  under  such  prior  occupants,  in 
making  out  a  possessory  title  in  himself.  Day  v.  Wilder,  47  Yt.  584. 
The  possession  of  a  defendant  in  execution  may  be  tacked  to  that  of  the 
purchaser  {Scheetz  v.  Fitzwater,  5  Penn.  St.  126) ;  and  in  Tennessee 
that  of  an  intestate  to  that  of  his  administrator.  Moffitt  v.  McDonald, 
11  Humph.  457.  Not  so  in  Maine.  Bidlen  v.  Arnold,  31  Me.  583. 
There  are,  too,  decisions  in  several  States  holding  that  the  adverse  pos- 
session of  different  occupants  may  be  added  together  to  make  up  the 
entire  term  of  limitation,  though  not  proved  to  be  connected.  Fanning 
V.  Wilcox,  3  Day  (Conn.),  258;  McCoy  v.  DicMnson  College,  5  Serg. 
&  R.  254. 

If  there  is  an  adverse  possession  of  land,  that  adverse  possession  will 
be  interrupted  (so  as  to  cause  the  statute  to  cease  to  run  as  against  the 
true  owner)  by  the  true  owner  entering  upon  the  land,  asserting  his 
rights,  and  entirely  removing  that  which  constituted  the  possession  of 
the  tortious  possessor.     And  as  a  matter  of  law  it  is  unnecessaiy  for  the 
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true  owner  to  go  on  and  show  that  he  continued  in  possession.  Worssam 
V,  Vandenhrande,  lY  W.  K.  53,  C.  P. 

If  one  enters  upon,  sets  apart,  and  asserts  an  exclusive  right  to,  a 
plat  of  land,  as  a  family  burial  ground,  for  a  series  of  years,  as  deaths 
may  occur  in  the  family  of  himself  or  his  friends,  it  will  constitute  an 
adverse  holding ;  actual  residence  upon,  or  continuous  occupancy,  in 
such  a  case,  is  unnecessary  ;  but,  where  the  possession  is  not  under  color 
of  title,  it  will  be  confined  to  such  parts  of  the  land  as  is  covered  with 
graves.     Mooney  v.  Cooledge,  30  Ark.  640. 

When  an  adverse  j)ossession  is  such  that  it  may  be  presumed  that 
the  true  owner  had  knowledge  of  it  and  had  acquiesced  in  it,  or,  if 
the  indications  of  the  claim  and  possession  are  so  patent  and  so  open 
that,  if  he  remained  in  ignorance,  it  must  have  been  his  own  fault,  he 
will  be  barred,  provided  that  the  adverse  possession  has  been  continued 
for  the  requisite  length  of  time.     Key  v.  Jennings,  QQ  Mo.  365. 

§  12.  Must  be  visible,  distinct  and  notorious.  A  party  cannot 
avail  hunself  of  tlie  statute  of  limitations  unless  his  possession  has  been 
in  point  of  fact  adverse  to  the  title  which  he  seeks  to  resist ;  and  to 
constitute  this  there  must  be  an  open,  visible  and  exclusive  possession 
of  the  land  in  controversy,  that  the  adverse  claimant  may  be  thus  noti- 
fied that  his  title  is  disputed.  Gillespie  v.  Jones,  26  Tex.  343 ;  Hawk 
V.  Senseman,  6  Serg.  &  R.  21.  The  use  and  enjoyment  of  what  is 
claimed  by  prescription  must  have  been  adverse,  under  a  claim  of  right, 
exclusive,  continuous,  uninterrupted,  and  with  the  knowledge  and  ac- 
quiescence of  the  owner  of  the  estate  in,  over,  or  out  of  which  the  ease  • 
ment  prescribed  for  is  claimed,  and  while  such  owner  is  able,  in  law,  to 
assert  and  enforce  his  rights,  and  to  resist  such  adverse  claim  if  not  well 
founded ;  and  it  must,  moreover,  be  of  something  which  one  party  could 
have  granted  to  the  other.  Peterson  v.  McCullough,  50  Ind.  35  ;  Thomp- 
son V.  Pioche,  44  Cal.  508  ;  Crispen  v.  Hanna/van,  50  Mo.  536.  The 
possession  of  a  common  grantor  cannot  be  adverse  as  between  grantees 
until  the  lines  are  run,  or  actual  claim  asserted.  Kellogg  v.  Mullen, 
39  Mo.  174.  If  two  adjoining  proprietors  agree  upon  what  shall  con- 
stitute their  division  line,  and  each  holds  open,  notorious  and  continued 
possession  up  to  such  line,  or  if  one  holds  such  possession  up  to  such 
line,  claiming  it  to  be  the  true  boundary,  and  the  other  takes  no  steps 
to  disturb  his  possession,  it  is  adverse,  and  the  statute  of  limitations 
will  apply.     Tarnm  v.  Kellogg,  49  Mo.  118.     Yol.  1,  pp.  718,  720. 

Where  one  has  the  legal  title,  the  legal  seizin  and  possession  follow ; 
and  any  one  setting  up  or  claiming  under  an  adverse  possession  must 
show  that  he,  or  those  under  wliom  he  claims,  liave  had  the  open,  noto- 
rious and  continued  adverse  possession,  under  c];n!ii  of  right  and  color 
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of  title,  for  the  period  limited  bj  the  statute.  Bradley  v.  V^est,  60 
Mo.  33. 

Where  a  person  is  in  possession  of  land,  under  a  deed  duly  recorded, 
his  possession  is  deemed  to  be  co-extensive  with  the  boundaries  defined 
in  the  deed.      Wilmn  v.  Williams,  52  Miss.  487. 

Evidence  of  a  fence  built  merely  for  convenience  in  working  a  farm, 
and  not  for  the  purpose  of  marking  boundaries  according  to  title,  is  of 
no  weight  in  determining  acts  of  possession  ;  but  a  fence  built  for  the 
purpose  of  notifying  all  interested  that  the  party  claims  to  that  line, 
and  his  acts  of  cultivation  within  it  are  done  under  that  claim,  is  a 
stroug'circumstance  to  show  occupation.     Soule  v.  Barloio,  49  Vt.  329. 

"Where  a  party  conveys  land  by  deed,  and  for  twenty  years  thereafter 
holds  open,  notorious,  exclusive  and  adverse  possession  of  such  lands, 
he  thereby  re-acquires  title  to  the  lands  as  effectually  as  if  fhey  had  been 
reconveyed  to  him.  •     Traijj  v.  Traij),  57  Me.  268. 

§  13.  Must  Ibe  adverse  or  hostile.  In  order  that  title  to  land  may 
be  gained  by  possession,  the  possession  must  be  not  only  exclusive  but 
adverse,  and  the  adverse  character  of  the  possession  must  be  proved  to 
the  satisfaction  of  the  jury  hke  any  other  fact.  It  cannot  be  assumed, 
as  matter  of  law,  from  mere  exclusive  possession  iiowever  long  contin- 
ued. Russell  V.  Davis,  38  Conn.  562/  Gruhe  v.  Wells,  34  Iowa,  148/ 
Mtisick  V.  Barney,  49  Mo.  458;  Carroll  v.  Gillion,  33  Ga.  539.  A 
sm-vey  unaccompanied  by  any  other  act  of  user  and  occupation  is  not 
such  a  distinct  and  notorious  act  of  possession  as  will  justify  the  reason- 
able presumption  of  an  ouster,  or  that  the  party  went  upon  the  land 
with  a  palpable  intent  to  claim  the  possession  as  his  own.  Beatty  v. 
Mason,  30  Md.  409.  Splitting  rails,  cutting  timber,  etc,  is  not  such 
adverse  and  hostile  possession  as  will  ripen  into  title.  Carrol  v.  Gillian, 
33  Ga.  539.  The  law  presumes  that,  where  title  is  shown,  the  true 
owner  is  in  possession  until  adverse  possession  is  proved  to  begin.  It 
does  not  begin  until  an  actual  entry  is  made,  accompanied  by  a  claim  of 
title  hostile  to  that  of  the  true  owner,  and  to  bar  a  right  of  entry  it  must 
be  continuous  for  the  statutory  period.  Miner  v.  Ma/yor,  etc.,  of  New 
York,  5  Jones  &  Sp.  (N.  Y.)  171 ;  Thomas  v.  Bahh,  45  Mo.  384. 
Where  owners  of  adjoining  lands  erroneously  locate  a  line  fence,  twenty 
years'  occupation  up  to  such  fence  is  sufficient  adverse  possession  to 
enable  the  person  whose  deed  does  not  cover  the  land  to  hold  the  same. 
Robinson  v.  Phillips,  1  T.  &  C.  (N".  Y.)  151 ;  S.  C.,  65  Barb.  418;  S. 
C.  affirmed,  56  IST.  Y.  (11  Sick.)  634.  To  make  the  possession  of  a 
party  a  bar  in  the  action  of  ejectment,  strict  proof  is  necessary  that  it 
was  hostile  in  its  inception.  Brandt  v.  Ogden,  1  Johns.  156 ;  Gay  v. 
YoL.  YI.— 58 
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Moffit,  2  Bibb,  507;  McGee  v.  Morgan,  1  A.  K.  Marsh.  62.      See 
Jackson  Y.Birner,  48  111.  203. 

In  aU  cases  where  a  party  is  in  possession  of  lands  in  privity  with  the 
rightful  owner,  nothing  short  of  an  open  and  explicit  disavowal  and 
disclaimer  of  a  holding  under  that  title,  and  assertion  of  title  in  himself, 
brought  home  to  the  owner,  will  satisfy  the  law.  Floyd  v.  Mintsey^ 
T  Kich.  (S.  C.)  181. 
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CHAPTEE  VI. 

ALIEN  AND  ALIENAGE. 
AETICLE  L 

OF    ALIE^TAGE    LN"    GENERAL. 

Section  1.  Definition  and  nature.  As  distinguished  from  a  subject 
or  citizen,  an  alien  is  a  person  born  in  another  or  foreign  country,  or  out 
of  the  allegiance  or  jurisdiction  of  the  government  as  to  which  his  statics 
is  to  be  determined.  2  Kent's  Com,  ttO ;  Ainslie  v.  Martin,  9  Mass. 
456 ;  Lynch  v.  Clarke,  1  Sandf.  Ch.  583  ;  S.  C,  3  N.  T.  Leg.  Obs.  236. 
But  not  all  who  come  within  the  terms  of  this  general  definition  are 
aliens,  for,  by  EngKsh  law,  the  children  of  public  ministers  in  foreign 
countries,  and  of  other  British  subjects  residing  abroad,  but  still  retain- 
ing theii'  allegiance  to  their  sovereign,  are  subjects  and  not  aliens;  and 
by  the  laws  of  the  United  States,  all  j)ersons  born  here,  and  not  subject 
to  any  foreign  power,  except  Indians  not  taxed,  and  all  children  born 
out  of  the  jurisdiction  whose  fathers  were  citizens  at  the  time  of  their 
birth,  are  citizens.  U.  S.  Rev.  Stat.,  ed.  of  1874,  p.  351 ;  Ludlam  v. 
Ludlam,  31  Barb.  486 ;  S.  C.  affirmed,  26  N.  Y.  (12  Smith)  356 ; 
DaA)is  V.  Ball,  1  N.  &  M.  (So.  Car.)  292. 

The  revolution  of  1776  changed  the  status  of  persons  previously  born 
here,  or  then  residing  here  as  British  subjects ;  those  adhering  to  the 
mother  country,  as  well  as  all  other  British  subjects  becoming  aliens  to 
us,  while  those  withdrawing  from  that  allegiance  and  remaining  here, 
became  American  citizens,  but  aliens  to  Great  Britain.  Dawson  v. 
Godfrey,  4  Cranch,  321 ;  Fairfax  v.  Hunter,  7  id.  603 ;  Inglis  v. 
Sailors''  Snug  Harhor,  3  Pet.  99 ;  Hollinsworth  v.  Duane,  "Wall.  Sr. 
51 ;  Kilham  v.  Wai^d,  2  Mass.  236. 

The  rights  of  citizenship  cannot  descend  to  persons  whose  fathers 
never  resided  in  the  United  States.  Neither  can  they  be  enjoyed  by 
persons  proscribed  by  any  State,  or  legally  convicted  of  joining  the 
British  army  during  the  revolutionary  war,  or  those  who  avoided  the 
draft,  or  deserted  from  the  army  dm*ing  the  late  rebellion. 

In  the  United  States  liberal  provisions  are  made  by  statute  for  the 
natm-alization  of  any  and  all  resident  aliens,  except  aliens  of  African 
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descent,  and  those  wlio  are  subjects  of  foreign  governments  at  war  with 
this  government.  U.  S.  Rev.  Stats,  1874,  p.  380  et  seq.  Such  natu- 
ralization relieves  them,  and  their  minor  children  resident  here,  of  nearly- 
all  the  disabilities  of  alienage.  Even  the  initial  proceeding,  that  of 
making  a  declaration  of  intention  to  become  a  citizen,  is,  by  the  laws  of 
many  of  the  States,  made  sufficient  to  entitle  them  to  a  majority  of  the 
rights  of  citizens,  including  the  right  of  suffrage,  within  the  limits  of 
such  States. 

§  2.  Common-law  rights  as  to  laud.  At  common  law,  an  alien 
could  acquire  a  defeasible  title  to  land  by  devise  or  purchase  ;  but  he 
could  take  no  title  by  mere  operation  of  law,  as  under  the  laws  of  de- 
scent, of  dower  or  of  curtesy.  2  Kent's  Com.  54  ;  Hunt  v.  WarnicTte^ 
Hardin  (Ky.),  QQ  ;  Stevenson  v.  Dunla^,  7  Monr.  143  ;  Wadswort'h  v. 
Wadsivorth,  12  N.  Y.  (2  Kern )  376 ;  JReese  v.  Waters,  4  Watts  &  S. 
145  ;  Paul  v.  Ward,  4  Dev.  (N.  C.)  249;  Mooers  v.  White,  6  Johns. 
Ch.  360  ;  Williams  v.  Wilso7i,  Mart.  &  Terg.  (Tenn.)  248 ;  Vaux  v. 
WesUtt,  1  McCord's  Ch.  352,  370  ;  Foss  v.  Crisjy,  20  Pick.  121 ;  Treze- 
vamt  V.  Osborn,  3  Brev.  (S.  C.)  29  ;  Mussey  v.  Pierre,  24  Me.  559 ; 
Collingwood  v.  Pace,  1  Yent.  417 ;  Marshal  v.  Conrad,  5  Call  (Ya.), 
364. 

But  though  he  could  take  land  under  a  devise  or  grant,  and  could 
hold  it  as  against  all  other  claimants,  yet  his  title  was  at  all  times  liable 
to  be  divested  by  the  sovereign  or  State,  and  that  liability  followed  it 
jeven  into  the  hands  of  his  grantee.  Such  title  was,  therefore,  good 
only  until  declared  forfeited  to  the  government  by  inquest  of  office 
found,  MoCreery  v.  Allender,  4  Har.  &  McH.  (Md.)  409 ;  University 
V.  Miller,  3  Dev,  (N.  C.)  191 ;  Craig  v.  Leslie,  3  Wheat.  589;  Doe 
V.  Robertson,  11  id.  332  ;  Bradstreet  v.  Supervisors,  13  Wend.  546 ; 
Munro  V.  Merchant,  28  N.  Y.  (1  Tiff.) 9  ;  Scanlan\,  Wright,  13 Pick. 
523 ;  Cross  v.  De  Yalle,  1  Wall.  1 ;  Montgomery  v.  Dorion,  7  N.  H. 
475  ;  Smith  v.  Zaner,  4  Ala.  99  ;  Cross  v.  De  Yalle,  1  Wall.  5  ;  Norris 
V.  Hoxjt,  18  Cal.  217  ;  Barley  v.  State,  40  Ala.  689.  The  same  dis- 
abihties  also  attached  to  aliens  in  respect  to  uses  and  trusts  arising  out 
of  real  estate.  A  title  to  land  held  in  trust  for  an  alien  was  subject  to 
be  divested,  the  same  as  if  held  by  him  in  his  own  name,  and  the  trust 
could  not  be  enforced.  Hammehin  v.  Clayton,  2  Woods,  336 ;  At- 
Jcins  V.  Kron,  5  Ired.  Eq.  207. 

As  he  could  not  acquire  a  perfect  title  by  grant  or  devise,  neither 
could  he  convey  one  to  his  grantee.  Having  no  inheritable  blood, 
he  could  no  more  transmit  land  by  descent  to  others,  than  he  could 
take  it  himself ;  and  alienage  in  any  mediate  ancestor  would  inters 
rupt  the   descent  between  persons    who  were  themselves  capable  of 
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taking  and  transmitting  land  by  descent.  Levy  v.  McCarteey  6  Pet. 
102,  113. 

Aliens  are  not  within  the  terms  "heirs  at  law,"  and  though  they 
may  be  nearest  of  kin  to  an  intestate,  his  estate  will  pass  to  his 
relatives  who  are  citizens,  or  escheat  to  the  State.  Orr  v,  Hodgson^ 
4  Wheat.  453 ;  Jackson  v,  Jackson,  7  Johns.  214 ;  Halyhwrton  v. 
Kershaw,  3  Dessaus.  106  ;  Ueeney  v.  Brooklyn  Benev.  8oc.,  33  Barb. 
360 ;  S.  C.  affirmed,  39  N.  Y.  (12  Tiff.)  333.  If  an  alien  dies  seized 
of  lands,  without  heirs  capable  by  law  of  taking  them  by  descent,  the 
freehold  cannot  be  kept  in  abeyance,  and  the  title,  therefore,  falls  to 
the  government,  without  office  found.  Slater  v.  Nason,  15  Pick.  345 ; 
Trustees  v.  Gray,  1  Litt.  149 ;  Stevenson  v.  DunlajPs  Heirs,  7  Monr. 
134 ;  I^ry  v.  Smith,  2  Dana,  38 ;  Collingioood  v.  Pace,  1  Sid.  193 ; 
Stokes  V.  Dawes,  4  Mason  (C.  C),  268 ;  White  v.  White,  2  Mete.  (Ky.) 
185 ;  Hinkle^s  Lessee  v.  Shadden,  2  Swan  (Tenn.),  46. 

If  the  possession  is  left  vacant,  the  title  and  possession  both  vest 
immediately  in  the  government ;  and  though  it  is  still  subject  to  any 
valid  liens  created  by  the  owner,  and  to  any  valid  debts  contracted  by 
him,  the  title  of  the  government  cannot  be  divested  by  a  judicial  sale 
in  a  proceeding  to  which  the  government  is  not  a  party.  Sands  v. 
Lynham,  2Y  Gratt.  291  ;  S.  C,  21  Am.  Eep.  348. 

These  principles  of  the  common  law  still  prevail  in  some  of  the 
American  States,  but  in  most  of  them  are  greatly  modified  by  statute, 
if  not  altoo-ether  abro2;ated. 

§  3.  Rights  under  treaties.  These  disabihties  of  aliens,  as  fixed 
by  the  common  law,  may  of  course  be  removed  by  the  governments 
recognizing  that  law,  either  by  statute  or  by  treaty.  Among  the  pro- 
visions of  treaties  made  between  this  and  other  countries  are  many  in- 
tended to  mitigate  the  severity  of  that  law.  Such  a  provision  in  the 
treaty  of  1782,  between  the  United  States  and  the  Netherlands,  enables 
the  subjects  of  the  latter  government  to  inherit  real  estate  in  tlys 
country,  without  naturalization.  University  v.  Miller,  3  Dev.  (N.  C.) 
188. 

The  treaty  of  1Y83,  between  the  United  States  and  Great  Britain, 
contained  a  provision  protecting  the  existing  titles  of  British  subjects 
to  lands  here,  which  would  otherwise  have  been  liable  to  forfeiture  for 
alienage  [Orr  v.  Hodgson,  4  Wheat.  453) ;  and  this  has  been  held  to  apply 
to  those  held  by  English  corporations.  Society  for  Proj)agation,  etc.  v. 
New  Haven,  8  Wheat.  464.  But  it  had  no  effect  upon  estates  which 
had  already  been  confiscated  and  the  confiscation  perfected  by  inquest 
and  lapse  of  time.  Commonwealth  v.  Bristow,  6  Call  (Ya.),  60.  The 
subsequent  treaty  of  1794  gave  the  subjects  of  either  government  the 
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rio-ht  to  hold  lands  within  the  territories  of  the  other ;  and  not 
only  protected  existing  titles  to  lands  here,  then  held  by  British  sub- 
jects, but  made  them  heritable  by  their  heirs.  Actual  possession  by 
the  ahen  at  the  date  of  the  treaty  was  not  made  essential.  It  has  been 
construed  to  apply  to  vested  remainders  as  well  as  to  estates  in  posses- 
sion ;  and  is  held  not  to  have  been  annulled  by  the  war  of  1812.  Fox 
V.  Southack,  12  Mass.  113  ;  Harden  v.  Fisher,  1  Wheat.  300 ;  Hughes 
V.  Edwards,  9  id.  189  ;  Ste2)hen  v.  Swann,  9  Leigh  (Ya.),  401;  Dun- 
can V.  Beard,  2  N.  &  M.  (So.  Car.)  400  ;  Megrath  v.  Robertson,  1 
Desaus.  (S.  C.)  449. 

That  treaty  did  not,  however,  save  to  the  heirs  of  one  who  came  after 
the  treaty  of  1783,  and  died  before  that  of  1794,  the  title  to  lands  of 
which  he  became  possessed  while  here  and  died  seized.  Blight  v.  Roch- 
ester, 7  "Wheat.  545.  Nor  did  it  remove  the  disability  of  alienage  as  to 
subsequently-acquired  lands.     Jackson  v.  Decker,  11  Johns.  418. 

It  has  been  held  that  these  treaties  have  for  their  object  merely  the 
security  of  British  subjects  in  the  disposition  of  their  real  property,  and 
could  not  have  in  view  any  privilege  of  aliens  to  succeed  as  heirs  to  the 
estates  of  American  citizens.  Love  v.  Iladden,  3  Brevard,  1 ;  Orser  v. 
Roag,  3  Hill,  79. 

The  treaty  of  1778,  between  the  United  States  and  France,  removed 
the  disability  of  alienage  as  between  citizens  of  the  two  countries,  by 
allowing  citizens  of  either  to  hold  lands  in  the  other,  and  dispose  of  the 
same,  and  to  inherit  without  being  naturalized ;  and  it  is  held  that  a 
title  once  vested  in  a  French  subject  in  lands  in  this  country  was  not 
divested  by  the  abrogation  of  that  treaty,  and  the  expiration  of  the  sub- 
sequent convention  of  1800.  Carneal  v.  Banks,  10  Wheat.  181 ;  Chirac 
V.  Chirac,  2  id.  259. 

These  provisions  by  treaty  constitute  a  part  of  the  supreme  law  of 
the  land  (U.  S.  Const.,  Art.  6,  §  2),  and  are  binding  upon  the  several 
States. 

§  4.  Rights  under  statutes.  The  laws  of  the  United  States  extend 
to  aliens  certain  rights.  Among  these  is  the  right,  after  declaring  their 
intention  to  become  citizens,  of  pre-empting  public  lands,  or  entering 
them  as  homesteads.  U.  S.  Eev.  Stats,  of  1874,  pp.  417-422.  And 
any  ahen  who  is  domiciled  here,  or  is  a  resident  of  a  foreign  country 
which  grants  similar  privileges  to  American  citizens,  may  obtain  pro- 
tection for  his  lawful  trade-marks,  or  patents  for  his  inventions  here. 

But  the  right  to  extend  privileges  to  aliens  is  not  confined  to  the 
Federal  government  alone.  Any  State  may  confer  upon  them  the  right 
to  take  lands  by  descent,  within  its  own  territory.  Montgomery  v. 
Dorion,  7  N.  H.  475,     Or  it  may  by  its  grant  of  lands  to  an  alien  con- 
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fer  a  title  which  will  descend  to  his  heirs,  though  they  may  be  non- 
resident aliens.  Commonwealih  v.  Heirs  of  Andre,  3  Pick.  224 ;  Good- 
ell  V.  Jackson,  20  Johns.  707.  Or  it  may  authorize  them  to  hold  lands, 
with  or  without  restrictions  as  to  leasing  or  conveying.  Jachson  v. 
Britton,  4  Wend.  507;  ElUce  v.  Winn,  12  id.  342  ;  Aldrich  v.  Ilanton, 
13  id.  458.  And,  accordingly,  statutes  of  that  character  have  been  en- 
acted in  nearly  all  of  the  States,  conferring  rights  more  or  less  restricted. 
Spratt  V.  Sjyratt,  1  Pet.  343 ;  Jackson  v.  Adams,  7  Wend.  367 ;  Duke 
of  Cumberland  v.  Gra/ves,  7  N.  Y.  (3  Seld.)  305.  And  see  Howard  v. 
Moot,  64  N.  Y.  (19  Sick.)  262.  Of  these  restrictions,  the  most  common 
relate  to  length  of  residence,  intention  to  become  citizens,  or  the  event- 
ual citizenship  of  those  to  whom  such  rights  are  accorded.  Trustees  v. 
Gray,  1  Litt.  (Ky.)  149  ;  Pijper  v.  Richardson^  9  Mete.  155 ;  Meeks  v. 
Riclibourgli,  1  Rep.  Con.  Ct.  411. 

The  common-law  doctrines  on  this  subject  now  prevail  m  very  few, 
if  any,  of  the  States.  In  Florida,  Illinois,  Iowa,  Maine,  Maryland, 
Massachusetts,  Michigan,  Nebraska,  New  Jersey,  Ohio,  Pennsylvania, 
and  Wisconsin,  they  have  been  entirely  abrogated,  and  aliens  may  pur- 
chase, hold,  inherit,  and  transmit  property,  the  same  as  native  born  cit- 
izens. In  Connecticut,  Mississippi,  and  New  Hampshire,  the  only  con- 
dition of  enjoying  those  rights  is  residence ;  while  California  requires  a 
non-resident  alien  to  whom  an  inheritance  falls  to  come  and  claim  it 
within  five  years  ;  and  Missouri  requires  that  an  alien  heir,  residing  in 
another  of  the  United  States,  shall  have  declared  his  intention  to  become 
a  citizen,  in  order  to  entitle  him  to  inherit.  See  Wacker  v.  Wacker, 
26  Mo.  426  ;  Siemssen  v.  Bofer,  6  Cal.  250.  In  Georgia,  Rhode  Island, 
Tennessee,  and  Texas,  resident  aliens  may  purchase  and  convey  lands, 
if  they  have  declared  their  intentions  to  become  citizens ;  and  so  they 
may  in  Alabama,  Arkansas,  and  Delaware,  but  in  the  latter  States,  to 
take  by  descent,  they  must  be  residents  of  the  United  States  at  the 
death  of  the  intestate.  In  Kentucky  aliens  enjoy  the  most  of  the  rights 
of  citizens,  but  two  years'  residence  is  necessary  to  enable  them  to  inherit 
lands.  Beard'  v.  Rowan,  1  McLean  (C.  C),  135 ;  'Wliite  v.  White,  2 
Mete.  (Ky-)  185 ;  Yeaker  v.  Yeaker,  4  id.  33  ;  Existache  v.  Rodaquest, 
11  Bush,  42;  Dudley  v.  Grayson,  6  Monr,  260.  Yirginia  permits 
aliens  to  hold  laud  for  twenty  years,  for  residence,  trade  or  manufacture. 
By  an  act  of  1779,  that  State  allowed  aliens  to  take  patents  for  land 
dm'ing  the  time  within  which  he  was  required  to  become  a  citizen ; 
confirming  the  title  if  he  afterward  became  such  citizen.  It  also  secured 
from  escheat  lands  acquired  by  aliens  under  statutes  preceding  the  patent, 
yet  left  them  in  other  respects  under  the  ordinary  alien  disabilities. 
Elmendorff  v.  Carmichael,  3  Litt.  (Ky.)  475 ;  Doe  v.  Robertson^  11 
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Wheat.  332.  Subsequent  statutes,  protecting  purchasers  of  such  lands 
before  escheat  to  the  State,  are  held  to  extend  to  equitable  as  well  as  to 
legal  estates.  Robertson  v.  Miller,  1  Brock.  (C.  C.)  466.  An  alien 
enemy  could,  in  that  State,  take  lands  by  devise,  and  it  has  been  held 
that  a  British  subject  to  whom  such  a  devise  was  made  in  1781,  could, 
by  the  treaty  of  1794,  hold  and  alien  the  lands  so  devised.  StepTien  v. 
Swann,  9  Leigh  (Va.),  404. 

A  South  Carolina  statute  of  1807  permitted  aliens,  who  had  declared 
their  intentions  to  become  citizens,  to  take  lands  by  grant,  and  lands 
held  by  them  might  be  conveyed,  devised  or  distributed  to  their  children, 
grand-children,  or  other  relations,  who  should,  within  one  year  after  the 
death  of  the  owner,  become  residents  of  the  State,  and  as  soon  as  al- 
lowed by  law,  become  citizens.  Richai  ds  v.  McDonald^  2  Rep.  Con. 
Ct.  18. 

An  English  statute,  held  in  1824  to  be  still  in  force  in  Maryland,  re- 
moving the  disability  as  to  claiming  title  by  descent  through  an  alien 
ancestor,  is  held  to  merely  put  the  claimant  in  the  same  position  as  he 
would  be  if  his  ancestor  had  not  been  an  alien ;  and  not  to  apply  to  the 
case  of  a  living  alien  ancestor,  so  as  to  create  a  title  by  heirship  where 
by  common  law  it  would  not  exist  if  the  ancestor  was  a  natural  born 
subject.  MoCreery  Y.  Somerville,  9  Wheat.  354.  The  same  construc- 
tion has  been  put  upon  a  similar  statute  in  Texas.  McKinney  v.  Saviego, 
18  How.  (U.  S.)  235. 

A  Maryland  statute  of  1791,  allowing  foreigners  to  hold  lands,  is  held 
to  be  a  mere  enabling  act,  applicable  only  to  those  who  could  not  other- 
wise take.  Lands  purchased  there  by  an  alien  before  naturalization  can 
be  held  under  that  law,  and  transmitted  to  his  alien  heirs  and  relations, 
even  after  he  becomes  a  citizen  ;  but  those  purchased  by  him  after  nat- 
uralization are  held  by  him  as  a  citizen,  and  cannot  be  so  transmitted. 
Spratt  v.  Spratt,  1  Pet.  343 ;  S.  C,  4  id.  393.  The  subsequent  statute 
of  1813  is  held  not  to  authorize  a  female  alien,  who  never  resided  in  the 
United  States  during  coverture  to  be  endowed,  or  to  inherit  from  her 
husband.     Btichancm  v.  Deshon,  1  Harr.  &  Gill  (Md.),  280. 

New  York  permits  aliens  who  have  declared  their  intention  to  become 
citizens,  and  taken  the  oath  as  to  actual  residence,  etc.,  required  by 
statute,  to  take  and  hold  lands  to  them  and  their  assigns.  Length  of 
residence  alone  does  not,  in  that  State,  entitle  an  unnaturalized  alien  to 
inherit  lands,  nor  enable  a  person  to  deduce  title  through  an  alien  an- 
cestor still  living.  Kennedy  v.  Wood,  20  Wend.  230  ;  People  v.  Irvin, 
21  id.  128.  An  act  of  1827,  investing  certain  persons  with  heritable 
blood  and  power  of  transmitting  to  next  of  kin,  is  held  not  to  permit 
their  estates  to  go  to  next  of  kin  who  are  aliens.     Parish  v.   Ward,  28 
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Barb.  328.  But  see  McCartij  v.  Terry ^  1  Lans.  236 ;  Ettenheimer  v. 
Heffernan,  fS()  Barb.  374.  An  act  of  1845  enabled  children  of  deceased 
resident  aliens  to  inherit  their  lands,  thongh  themselves  non-resident 
aliens,  but  the  title  of  male  heirs  who  were  of  full  age  was  defeasible  by 
the  State,  unless  they  declared  their  intention  to  become  citizens  before 
the  institution  of  proceedings  to  forfeit  them.  Goodrich  v.  Russell,  42 
N.  Y.  (3  Hand)  177.  See  Dusenherry  v.  Dawson,  9  Hun  (N.  Y.),  511 ; 
Hall  V.  Hall,  13  id.  306.  By  recent  statutes,  resident  aliens  can  take 
by  descent  from  their  parents,  and  the  title  of  citizens  is  not  affected  by 
the  alienage  of  former  owners. 

A  New  Jersey  statute  of  1817  enables  the  children  born  in  this 
country,  of  a  person  who  purchased  land  in  that  State  while  an  alien 
enemy,  and  continued  to  hold  it  after  that  date,  and  after  he  became 
an  alien  friend,  to  inherit  from  him,  and  his  widow  to  take  dower  in 
such  land.      Yeo  v.  Mercereau,  3  Harr.  (N.  J.)  387. 

Under  the  statutes  of  Indiana,  as  they  formerly  existed,  an  alien 
could  not  inherit  land  from  an  ancestor  not  fully  naturalized,  but  the 
rule  has  been  changed,  and  an  aHen  may  now  inherit.  Eldon  v.  Doe^ 
6  Blackf.  (Ind.)  341 ;  Murray  v.  Kelly,  27  Ind.  42.  Aliens  who 
have  declared  their  intention  can  hold  lands  in  the  territory  of  Mon. 
tana  Territory  v.  Lee,  2  Mont.  124. 

Alienage  of  an  ancestor  is  now  no  bar  to  a  title  by  descent  through 
him  in  a  majority  of  the  States. 

Although  aliens  may  be  under  disability  as  to  land,  yet  resident  ahens 
are  usually  permitted  to  inherit  personal  property.  Qreenheld  v.  Mor- 
rison, 21  Iowa,  538 ;  Polk  v.  Ralston,  2  Humph.  537. 

§  5.  Personal  disabilities.  Under  the  laws  of  the  United  States 
governing  the  registry  of  vessels,  an  alien  cannot  be  master  of  an 
American  ressel.  The  Dubuque,  2  Abb.  (U.  S.)  20.  Those,  laws  also 
provide  that  aliens  who  are  here  after  a  declaration  of  war  between  this 
and  their  native  country  shall  be  liable  to  be  removed  by  this  govern, 
ment  but  they  will  be  allowed  a  reasonable  time  to  remove  their  goods, 
which  time  is  in  some  cases  fixed  by  treaty.  IT.  S.  Rev.  Stats,  of  1874, 
p.  789. 

As  a  general  rule,  an  alien  cannot  vote  at  a  pubhc  election,  but  the 
charters  of  municipal  corporations  sometimes  permit  resident  aliens, 
otherwise  qualified,  to  vote  for  municipal  officers  {Stewart  v.  Foster,  2 
Binn.  120),  and  in  many  of  the  American  States,  aliens  are  permitted 
to  vote  after  making  their  declarations  of  intention  to  become  citizens. 
It  seems  that  a  member  of  a  religious  society  or  other  private  corpora- 
tion may  vote  at  a  corporate  election,  although  an  alien,  unless  there  is 
something  in  the  law  under  which  it  is  organized  expressly  or  impliedly 
YoL.  YL— 59 
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excludiiig  him.  Commonwealth  v.  Woeljper,  3  Serg,  &  K.  29  ;  Matter 
of  Barker,  6  Wend.  509. 

Nor  is  an  alien  eligible  to  a  public  office  ;  though  it  has  been  held 
that,  if  he  becomes  fullj  naturalized  before  the  commencement  of  a 
term  for  which  he  has  been  elected,  he  may  take  and  hold  it.  Walther 
V.  Raholt,  30  Cal.  185  ;  State  ex  rel.  Off  v.  Smith,  14  Wis.  49T ;  StaU 
ex  rel.  Sehuet  v.  Murray,  28  id.  96 ;  9  Am.  Rep.  489.  Nor  is  he  gener- 
ally a  competent  juror,  until  he  has  become  fully  naturalized.  Schvr 
maTcer  v.  State,  5  Wis.  324 ;  Byrne  v.  State,  12  id.  519  ;  Grubh  v. 
State,  14  id.  434  ;  Borst  v.  Becker,  6  Johns.  332.  But  the  objection, 
to  avail,  must  be  raised  before  verdict.  Hollingsworth  v.  Duane,  4 
DaU.  (Penn.)  353;  StaU^.  Quarrell,  2  Bay  (S.  C),  150;  Siller  y. 
Cooper,  4  Bibb,  90.  Alienage  is  not,  however,  good  ground  of  challenge 
to  a  juror  in  the  District  of  Columbia.  Mima,  Queen,  v.  IlepburUy 
2  Cranch  (C.  C),  3. 

An  alien  cannot  gain  a  settlement  under  the  pauper  laws,  Knox  v. 
Waldohorough,  3  Me.  455  ;  Jefferson  v.  Litchfield,  1  id.  196.  He 
cannot  by  intermarriage  with  a  female  citizen  obtain  control  of  her 
lands.     Fitzgerald  v.  Garvin,  Charlt.  (Ga.)  255. 

Although  alienage  of  the  vendee  is  not  a  sufficient  ground  for  re- 
scinding a  contract  for  the  sale  of  lands,  at  the  suit  of  the  vendor,  yet, 
it  is  sufficient  to  prevent  a  decree  for  specific  performance  in  favor  of 
the  vendee.  Hejpburn  v.  Dunlop,  1  Wheat.  19Y ;  Orr  v.  Hodgson,  4 
id.  453. 

A  contract  with  an  alien,  relative  to  personal  property,  is  lawful  and 
valid  ;  but  one  with  an  alien  enemy  is  unlawful,  unless  made  under  a 
license  of  the  government.  A  ransom  bond,  however,  is  valid.  Craw- 
ford V.  The  William  Penn,  3  Wash.  (C.  C.)  484. 

An  alien  residing  in  the  State  of  New  York  is  not  within  the  pro- 
vision of  the  statute  which  requires  non-residents  to  give  security  for 
costs  in  actions  brought  by  them  unless  such  residence  is  shown  to  be 
merely  temporary.     Norton  v.  MacKie,  8  Hun  (N.  T.),  520. 

An  alien  is,  in  general,  incompetent  to  devise  real  estate ;  but  an 
alien  friend  does  not  labor  under  any  disability  in  regard  to  executing 
wills  of  personal  estate.  Alien  enemies  are  incapable  of  making  a 
valid  will  even  of  personalty,  unless  by  force  of  special  license  from 
the  national  governinent  to  reside  and  transact  business  within  our 
jurisdiction  during  the  continuance  of  hostilities.     1  Redf .  on  Wills,  7. 

§  6.  Ownership  of  personal  property.  An  alien  may  acquire, 
hold  and  transmit  personal  property,  the  same  as  a  citizen  ;  and  he  may 
take  mortgage  security  for  a  debt.  See  Htighes  v.  Edwards,  9  Wheat. 
489.     As  we  have  before  seen,  he  may  take  such  property  by  descent. 
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He  may  also  take  it  by  bequest ;  and  if  a  provision  in  a  -will  of  real 
estate,  making  him  a  beneficiary,  can  be  construed  as  effecting  an  equit- 
able conversion,  he  can  take  under  it  as  a  bequest  of  personal  estate. 
Craig  v.  Leslie,  3  Wheat.  563. 

§  7.  Capacity  to  sue.  An  alien,  who  holds  land  under  a  special 
State  law,  may  maintain  a  suit  in  respect  thereto  in  a  United  States 
court.  Bonaparte  v.  Camden,  etc.,  M.  B.  Co.,  I  Bald.  (C.  C.)  216. 
The  right  of  an  alien  to  sue  in  a  United  States  court  is  not  lost  by  his 
residing  in  one  of  the  States.  Breedlove  v.  Nicolet,  7  Pet.  413.  An 
alien  enemy  cannot  sue  in  a  court  of  the  United  States,  nor  can  he 
sustain  a  claim  in  a  prize  court.  MumfordY.  Mumford,  1  Gallis.  (C.  C.) 
366  ;  The  Emulous,  id.  563. 

In  some  of  the  States  an  alien  friend  is  permitted  to  maintain  an 
action  for  the  recovery  of  lands  conveyed  to  him,  altliough  his  title  is 
defeasible  by  the  State,  or  for  rent  reserved  in  a  lease  thereof.  Ellice 
V.  Winn,  12  Wend.  342 ;  Bradstreet  v.  Supervisors,  13  id.  546  ; 
Overing  v  Russell,  32  Barb.  263  ;  Ford  v.  Harrington,  16  N.  Y. 
(2  Smith)  2S5  ;  Bouche  v.  Williamson,  3  Ired.  (N.  C.)  141.  But  a 
non-resident  alien  cannot  generally  maintain  ejectment  as  heir  at  law. 
Ennas  v.  Franklin,  2  Brev.  (S.  C.)  398 ;  Siemssen  v.  Bofer,  6  Cal. 
250. 

As  an  ahen  can  acquire  title  to  personal  property,  he  can  also  maintain 
suits  for  its  recovery  and  protection ;  and  if  he  takes  mortgage  security 
for  a  debt,  he  can  foreclose  the  mortgage  in  equity.  An  alien  friend 
can  bring  here  any  personal  action  for  injury  to  his  person  or  property 
which  a  citizen  can.  Taylor  v.  Carpenter,  2  Woodb.  &  M.  1 ;  Coffeen 
V.  Brunton,  4  McLean,  516.  And  one  alien  may  sue  another  in  our 
courts,  on  a  contract  made  abroad,  or  for  a  tort  committed  abroad,  if 
the  parties  are  within  the  jurisdiction.  Roberts  v.  Knight,  1  Allen, 
449 ;  Deioitt  v.  Buchanan,  54  Barb.  31. 

A  citizen  may  sue  an  alien  here,  even  during  war  between  this  coun- 
try and  his  own,  for  the  protection  of  his  property  or  rights,  whenever 
the  defendant  can  be  reached  by  process.  Master  son  v.  Howard,  18 
Wall.  99 ;  DeJarnett  v.  HeGiverville,  56  Mo.  440.  But  an  alien 
enemy  cannot  sue  in  the  hostile  country  during  the  war,  unless  he  con- 
tinues to  reside  there  with  the  permission  of  the  government,  or  upon 
a  contract  sanctioned  by  the  government.  1  Kent's  Com.  67 ;  Bell  v. 
Chapman,  10  Johns.  183  ;  Clarke^.  Morey,  id.  69  ;  Jackson  v.  Decker, 
11  Johns.  418  ;  Wells  v.  Williams,  1  Ld.  Kaym.  282;  Russell  v.  Skip- 
with,  6  Binney,  241 ;  Burnsides  v.  Matthews,  54  N.  Y.  (9  Sick.)  78. 
But,  if  the  right  of  action  accrued  before  the  alien  became  an  enemy, 
the  remedy  is  merely  suspended  during  the  war.     Samds  v.  N.  T.  L. 
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Ins.  Co.,  50  N.  Y.  (5  Sick.)  626  ;  S.  C,  10  Am.  Rep.  535  ;  RoUnson 
V.  International  Law  Ass.  Soc,  42  N.  Y.  (3  Hand)  54 ;  S.  C,  1  Am. 
Rep.  490  ;  Manftine  v.  Same,  62  Barb.  181.  The  same  rules  apply  to 
citizens  of  States  at  war  with  the  United  States,  as  to  foreign  enemies. 
Sam^dersonY.  Morgan,  39  N.  Y.  (12  Tifi.)  231;  Bonneau  v.  Bins- 
more,  23  How.  (N.  Y.)  39Y. 

If  the  plaintiff  became  an  enemy  after  judgment,  the  court  will  not, 
on  motion,  stay  or  set  aside  the  execution  {BucTdey  v.  Lytle,  10  Johns. 
Ill) ;  and  if  a  writ  of  error  is  pending  at  the  time  war  is  commenced, 
the  judgment  may  nevertheless  be  affirmed.  Owens  v.  Hanney,  9 
Cranch,  180.  But  if  the  alien  plaintifi  resides  in  a  country  at  peace 
with  ours,  the  plea  of  alien  enemy  will  not  avail.  Baby  v.  Bubois,  1 
Blackf.  (Ind.)  255. 

§  8.  Liability  to  be  sued.  An  alien  found  within  the  jurisdiction 
of  our  courts  is  liable  to  be  sued  therein  on  his  contracts  wherever 
made.  Barrell  v.  Benjamiin,  15  Mass.  354.  This  is  believed  to  be 
the  general  rule,  though  the  contrary  is  held  in  some  cases.  See 
Bumoussay  v.  Belevlt,  3  Harr.  &  McH.  (Md.)  151;  Brinley  v.  Avery, 
Kirby  (Conn.),  25. 

Even  an  alien  enemy  may  be  sued  here.  Buss  v.  Mitchell,  11  Fla. 
80.  And  he  may  employ  counsel  to  defend  in  such  suit.  McNair  v. 
Toler,  21  Minn.  175.  And  though  sued  as  a  non-resident,  and  beyond 
reach  of  service  of  process  by  publication,  because  within  the  hostile 
lines,  he  will  be  bound  by  the  judgment.  Borsey  v.  TJwmpson,  37 
Md.  25. 
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CHAPTER  yil. 

ALTERATION  OF  INSTRUMENTS. 
ARTICLE  I. 

OF   ALTERATION   IN   GENERAL. 

Section  1.  Definition  and  nature.  In  general  terras  an  alteration 
of  an  instrument  is  sometliing  by  which  its  meaning  or  language  is 
changed,  either  in  a  material,  or  in  an  immaterial  particular.  If  what 
is  written  upon  or  erased  from  the  paper  conta.'ning  an  instrument  has 
no  tendency  to  produce  this  result,  nor  to  mislead  any  person,  it  will 
not  be  an  alteration.  Morrill  v.  Otis,  12  N.  H.  466.  An  alteration 
may  be  made  by  the  agreement  of  the  parties  to  the  instrument ;  or 
by  a  party  entitled  under  it  without  the  consent  of  the  other  party ;  or 
by  a  stranger  to  the  instrument.  But  in  its  strictness,  the  term  "  alter- 
ation "  is  to  be  distinguished  from  the  act  of  a  stranger  in  changing  the 
form  or  language  of  the  instrument  which  is  called  a  spoliation. 
Bridges  v.  Winters,  42  Miss.  135  ;  S.  C,  22  Am.  Rep.  598.  This  dis- 
tinction is  not,  however,  always  observed  in  practice. 

It  is  a  principle  of  universal  application  that  the  material  alteration 
of  a  written  instrument  renders  it  void.  Angle  v.  North-  Western 
Mut.  Ins.  Co.,  2  Otto,  330. 

§  2.  Its  general  eflfect.  The  general  effect  of  a  willful  and  material 
alteration  of  a  written  instrument,  made  by  one  of  the  parties  to  it 
after  execution,  and  without  the  authority  or  consent  of  the  other 
party,  is,  to  defeat  any  rights  he  would  otherwise  have  under  it 
{Wright  v.  Wright,  2  Halst.  [N.  J.]  175  ;  Tillou  v.  Clinton,  etc.,  Mut. 
Ins.  Co.,  7  Barb.  564 ;  Burnham  v.  Ayer,  35  N.  H.  351 ;  Newill  v. 
Mayherry,  3  Leigh  [Ya.],  250 ;  Marcy  v.  Dunlap,  5  Lans.  [N.  T.] 
365  ;  Davis  v.  Coleman,  7  Ired.  [N.  C]  L.  424) ;  unless  it  be  explained. 
Williams  v.  Starr,  5  Wis.  534.  And  where  an  agreement  is  reduced 
to  writing,  whether  under  seal  or  not,  so  as  to  merge  the  original 
promise  and  the  written  agreement  is  so  altered  as  to  avoid  it,  the 
party  cannot  resort  to  the  original  contract.  Mills  v.  Starr,  2  Bailey 
(S.  C),  359  ;  W/ieelocJc  v.  Freeman,  13  Pick.  165 ;  Smith  v.  Mace,  44 
N.  H.  553 ;  Meyer  v.  Euneke,  55  N.  Y.  (10  Sick.)  412. 
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But  an  alteration  wliicli  does  not  vary  the  meaning  of  an  instru- 
ment does  not  avoid  it  though  made  by  the  party  claiming  under  it. 
Nichols  V.  Johnson,  10  Conn.  192 ;  Pequawket  Bridge  v.  Mathes,  8 
N.  H.  139.  The  doctrine  that  any  material  alteration  beneficial  to  the 
party  making  the  alteration  will  vitiate  the  instrument  is  said  to  be 
founded  on  a  j^resumption  of  fraud ;  and  the  alteration  must  be  such 
as  to  effect  some  change  in  the  meaning  or  legal  operation  of  the 
instrument.  Huntington  v.  Finch,  3  Ohio  St.  445.  And  see  Moye  v. 
Herndon,  30  Miss.  110. 

§  3.  Alteration  before  delivery.  That  the  alteration  oi  an  instru- 
ment made  before  dehvery  does  not  affect  the  validity  of  it,  see 
Wickes  V.  Caidk,  5  Harr.  &  J.  (Md.)  36 ;  Ravisies  v.  Alson,  5  Ala.  297. 

So  held  of  a  bond.  See  Downes  v.  Richardson,  5  B.  &  Aid.  674,  681. 
But  it  is  held  that  a  material  alteration  of  a  note,  made  by  one  of  the 
promisors  before  its  delivery  without  the  knowledge  of  the  other 
promisor,  makes  the  note  void  as  against  the  other  promisor,  although 
the  alteration  is  made  without  the  knowledge  of  the  payee  and  without 
fraudulent  intent.  Drajper  v.  Wood,  112  Mass.  315;  S.  C,  17  Am. 
Eep.  92.     See  post,  p.  485,  Art.  6. 

§  4.  Alteration  by  consent.  An  alteration  of  an  instrument  made 
by  the  consent  of  jparties  does  not  invalidate  the  instrument  {Camden 
Banh  V.  Hall,  2  Green's  [N.  J.]  L.  583 ;  Smith  v.  Weld,  2  Penn.  St.  54  j 
Hills  V.  Barnes,  11  N.  H.  395  ;  Qollins  v.  Collins,  51  Miss.  311 ;  S.  C, 
24  Am.  Rep.  633,  639) ;  and  such  consent  may  be  implied  from  circum- 
stances, custom,  the  nature  of  the  alteration,  etc.  {Ogle  v.  Graham,  2 
Penr.  &  W.  [Penn.]  132 ;  Hale  v.  Russ,  1  Me.  334) ;  at  least,  where  th& 
alteration  is  immaterial.  See  id.;  Woodworth  v.  Bank  of  America,  19 
Johns.  391.  And  it  has  been  held  that  an  alteration,  even  in  a  material 
part,  and  after  execution,  may  be  made,  if  it  is  proved,  or  may  be  pre- 
sumed to  have  been  done  by  consent  of  all  parties.  Woolley  v.  Constant^ 
4  Johns.  54 ;  Barrington  v.  Bank  of  Washington,  14  Serg.  &  R.  (Penn.) 
405 ;  Richmond  Manuf.  Co.  v.  Davis,  7  Blackf.  (Ind.)  412  ;  Speaks  y. 
United,  States,  9  Cranch,  28.  The  parties  must,  however,  be  at  that 
time  legally  competent  to  consent.  Moore  v.  Bickham,  4  Binn.  (Penn.) 
1.  And  it  is  held  in  Connecticut  that  a  material  alteration,  even  by 
consent  of  parties,  after  execution  and  acknowledgment  before  a  mag- 
istrate, will  be  inoperative,  without  a  re-acknowledgment  {Ooit  v.  Stark- 
weather, 8  Conn.  289) ;  though  it  is  otherwise  as  respects  an  immaterial 
alteration.  Id.  In  Pennsylvania,  not  the  smallest  alteration,  even  by 
consent,  can  be  made  after  acknowledgment,  without  there  be  a  re-ac- 
knowledgment. Moore  V.  Bickham,  4  Binn.  1.  In  England,  if  the 
alteration  be  made  with  the  consent  of  all  the  parties  to  the  instrument. 
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still,  as  it  thereby  becomes  a  new  contract,  the  old  stamp  will  not  suffice 
{Bowman  v.  NichoU,  5  T.  R.  537) ;  unless,  indeed,  the  alteration  was 
merely  to  correct  a  mistake,  and  so  render  the  instrument  what  it  was 
originally  intended  to  have  been.  Byrorrh  v.  Thompson^  11  Ad.  &  El. 
31;  Cariss  v.  Tattersall,  3  Scott  (N.  R.),  257;  S.  C,  2M.  &  G.  890; 
1  Sm.  Lead.  Cas.  957.  An  alteration  of  a  note  made  with  the  assent 
of  a  party  with  a  view  to  its  immediate  discount,  but  upon  the  agree- 
ment that  the  consent  of  another  party  to  it,  then  absent,  shall  be  sub- 
sequently obtained,  does  not,  such  consent  not  having  been  obtained, 
render  the  note  so  negotiated  invalid  against  the  assenting  party. 
Stoddard  v.  Penniman,  113  Mass.  386. 

§  5.  Filling  blauks.  It  may  be  deemed  as  pretty  well  settled  by 
the  authorities  that  where  a  party,  intending  to  enter  into  an  obligation, 
signs  the  paper  in  blank,  entirely,  or  as  to  any  particular,  there  is  an 
implied  authority  to  any  holder  to  fill  all  blanks,  at  his  discretion,  in 
general  conformity  to  the  character  of  the  paper,  without  vitiating  it. 
Bank  of  Commoiiwealth  v.  IfcChord,  4  Dana  (Ky.),  191 ;  Page  v. 
Morrel,  3  Abb.  Ct.  App.  (N.  Y.)  433 ;  S.  C,  33  How.  244 ;  3  Keyes, 
111',  SpitlerY.  James,  32  Ind.  202;  S.  C,  2  Am.  Rep.  334;  Hardy  v. 
Norto7i,  m  Barb.  527 ;  Tocum  v.  Smith,  63  111.  321 ;  S.  C,  14  Am. 
Rep.  120;  McGrath  v.  ClarJc,  56  N.  Y.  (11  Sick.)  34;  S.  C,  15  Am. 
Rep.  372.  See  Holmes  v.  Trmnjper,  22  Mich.  427;  S.  C,  7  Am.  Rep. 
661,  669,  n.  But  where  the  character,  or  legal  tenor  and  effect  of  the 
instrument  is  changed,  parties  not  consenting  are  discharged.  Id. 
Thus,  where  a  person  signs,  as  drawer,  a  form  of  a  bill  of  exchange, 
blank  as  to  the  names  of  the  drawee  'and  payee,  the  date,  the  amount, 
and  the  place  where  payable,  and  delivers  it  to  another,  at  the  request 
and  for  the  accommodation  of  the  latter,  and  it  is  afterward  filled  up  as 
a  promissory  note,  without  the  knowledge  or  consent  of  such  signer, 
he  is  released  from  liability  as  maker  or  surety  upon  the  note  in  the 
hands  of  the  person  chargeable  with  such  alteration.  Luellen  v.  Hare, 
32  Ind.  211.  And  the  fact  that  a  blank  space  has  been  left  in  a  note 
sufficient  for  the  insertion  of  additional  words  therein  without  creating 
suspicion,  will  not  alone,  and  as  matter  of  law,  authorize  the  holder  to 
insert  additional  words,  after  the  execution  and  delivery  of  the  note, 
without  the  consent  of  the  maker.  Bruce  v.  Westcott,  3  Barb.  374. 
Where  a  party  to  a  negotiable  instrument  intrusts  it  to  another  for  use 
as  such,  with  blanks  not  filled,  it  carries  on  its  face  an  implied  author- 
ity to  complete  it  by  filling  them,  but  not  to  vary  or  alter  its  material 
terms  by  erasing  what  is  wi'itten  or  printed  as  a  part  thereof,  nor  to 
pervert  its  scope  or  meaning  by  filling  the  blanks  with  stipulations 
repugnant  to  what  was  plainly  and  clearly  expressed  in  the  instrument. 
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Angle  V.  Worth'  Western  Mut.  Life  Ins.  Co.,  2  Otto,  330.  It  is  for 
the  jury  to  determine  whether  the  instrument  was  delivered  as  an 
incomplete  paper,  with  blanks  to  be  filled.  AhhottY.  Rose,  62  Me. 
194 ;  S.  C,  16  Am.  Rep.  427. 

So,  an  instrument  required  by  law  to  be  under  seal,  if  executed  in 
blank  as  to  the  name  of  the  grantee,  mortgagee,  obligee,  covenantee,  etc., 
as  the  case  may  be,  is  void ;  and  the  mere  delivery  of  such  an  instru- 
ment does  not  authorize  the  party  to  whom  it  may  be  delivered,  to  fill 
up  the  blank,  although  the  delivery  may  have  been  made  for  a  valuable 
consideration.  Smith  v.  Fellows,  9  Jones  &  Sp.  (N.  Y.)  36.  And  see 
Chaunceij  v.  Arnold,  24  N.  Y.  (10  Smith)  330. 

§  6.  Of  the  intent.  It  is  held  that  an  immaterial  alteration  of  a 
written  instrument  does  not  vitiate  it,  although  made  with  a  fraudulent 
intent  {Moye  v.  Herndon,  30  Miss.  110 ;  Robinson  v.  Phoenix  Ins. 
Co.,  25  Iowa,  430 ;  Booth  v.  Powers,  56  N.  Y.  [11  Sick.]  22 ;  Miller  v. 
Reed,  27  Penn.  St.  246) ;  while  a  onaterial  alteration  will  invalidate  the 
instrument,  though  made  without  a  fraudulent  motive.  Murray  v.  Gray- 
ham,  29  Iowa,  520 ;  Fay  v.  Smith,  1  Allen,  477.  The  material  test  as 
to  Hability  on  an  altered  instrument  is  whether  its  identity  remains.  If 
the  alteration  of  a  note,  etc.,  be  made  fraudulently,  or  with  an  illegal 
intent,  or  the  original  words  cannot  be  certainly  restored,  or  any  party 
has  become  interested  in  it,  or  affected  by  it,  or  related  to  it,  since  the 
alteration,  so  that  the  alteration  will  do  him  wrong,  the  party  making 
the  alteration  must  abide  by  it  and  its  consequences.  Kountz  v.  Ken- 
nedy, 63  Penn.  St.  187 ;  S.  C,  3  Am.  Rep.  541.  Otherwise  he  may 
restore  the  note,  etc.,  to  its  original  form  and  force.  Id. 

§  7.  By  a  stranger.  It  was  formerly  held  that  a  material  alteration 
made  even  by  a  stranger  rendered  the  instrument  void,  notwithstanding 
the  original  words  might  be  restored.  Pigotfs  Case,  11  Co.  Rep.  27. 
And  see  Master  v.  Miller,  4  Term  R.  320 ;  S.  C,  2  H.  Bl.  141.  But 
the  modern  and  more  sensible  rule  is,  that  an  alteration  made  by  a 
stranger  to  the  instrument,  without  procurement  or  connivance  of  either 
party,  does  not  affect  the  rights  of  either,  if  the  original  tenor  of  the 
instrument  can  be  ascertained.  Hunt  v.  Gray,  35  N.  J.  Law,  227;  S. 
C,  10  Am.  Rep.  232 ;  Bigelow  v.  Stepliens,  35  Yt.  521 ;  Nichols  v. 
Johnson,  10  Conn.  193 ;  Boyd  v.  McConnell,  10  Hmnph.  (Tenn.)  68  ; 
Croft  V.  White,  36  Miss.  455 ;  Luhhering  v.  Kohlhrecher,  22  Mo.  596 ; 
Marcy  v.  Dunlop,  5  Lans.  (N.  Y.)  365 ;  Ilenfree  v.  Bromley,  6  East, 
309.  See  Bridges  v.  Winters,  42  Miss.  135  ;  S.  C,  2  Am.  Rep.  598. 
And  an  alteration  made  by  the  agent  of  the  maker,  under  the  supposi- 
tion that  he  has  authority  to  make  such  alteration,  will  not  render  the 
instrmnent  void,  iu  the  absence  of  any  proof  of  a  fraudulent  intent. 
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Collins  V.  Makepeace^  13  Ind.  448  ;  Yan  Brunt  v.  Eoff^  35  Barb.  501 ; 
Miller  V.  Meed,  3  Grant's  (Penn.)  Cas.  51.  So,  it  is  held  that  if  an  agent 
of  a  payee,  intrusted  with  the  note  for  the  purpose  of  having  it  dis- 
counted in  bank,  alter  it,  such  alteration  will  be  considered  the  act  of  a 
stranger,  and  will  iiot  avoid  the  note.  Sunt  v.  Gray,  35  N.  J.  Law,  227; 
S. C,  10  Am.  Rep.  232.  So,  one  who  is  simply  an  agent  to  sell  goods, 
and  receive  and  transmit  the  price  to  his  principal,  is  not  the  agent  of 
his  principal  to  alter  a  note  so  received,  and  an  alteration  by  him  is 
simply  deemed  a  s])oliation.  Bigelow  v.  Stiphens,  35  Vt.  521.  But 
an  alteration  made  by  the  payee's  wife,  without  his  consent,  was  held 
fatal  in  Morrison  v.  Welty,  18  Md.  169. 

§  8.  By  mistake.  An  alteration  made  by  mistake  does  not  in 
general  affect  the  liability  of  the  parties  to  the  instrument.  NoveUi 
V.  Bossi,  2  B.  &  Ad.  757,  765  ;  Warwick  v.  Bogers,  5  M.  &  G.  352 ;  S. 
C,  6  Scott  N.  R.  1 ;  Cochran  v.  Neheher,  48  Ind.  459.  And  see  the 
cases  cited  in  the  preceding  section.  Thus,  it  is  said,  "  if  the  absence 
of  intention  to  cancel  be  clearly  shown,  the  thing  is  not  canceled." 
Maule,  J.,  in  Bamberger  v.  Commercial  Credit  Mut.  Ass.  So.,  15  C. 
B.  676,  693. 

§  9.  Ratification.  A  party  to  an  instrument  may  ratify  or  consent 
to  an  alteration  after  it  has  been  made  {Tarleton  v.  Shingler,  7  C.  B. 
812  ;  Grimstead  v.  Briggs,  4  Iowa,  559 ;  King  v.  Hunt,  13  Mo.  97) ; 
and  without  a  new  consideration.  Pelton  v.  Prescott,  13  Iowa,  567.  And 
a  subsequent  ratification  of  the  alteration  will  be  equivalent  to  an 
original  authority  to  make  it.     Humphrey  v.  Guillow,  13  X.  H.  385. 

§  10.  What  are  material  alterations.  When  any  alteration  is 
made  which  causes  the  instrument  to  speak  a  language  different  in  legal 
effect  from  that  which  it  originally  spoke,  it  is  a  material  alteration. 
Bridges  v.  Winters,  42  Miss.  135  ;  S.  C.,  2  Am.  Rep.  598.  See  ante,  p. 
469,  §  1.  And  it  may  be  stated  as  a  general  principle,  that,  in  order  to 
avoid  an  instrmnent,  the  alteration  must  be  material.  See  ante,  p.  472, 
§  6.  Whether  an  alteration  is  material  is  a  question  of  law,  and  it  is 
held  to  be  error  for  the  court  to  leave  it  to  be  determined  by  the  jury, 
Stej^hens  v.  Graham,  7  Serg.  &  R.  508  ;  Bohinson  v.  Phcenix  Ins.  Co., 
25  Iowa,  430  ;  Steele  v.  Spencer,  1  Pet.  (U.  S.)  552  ;  Bowers  v.  Jewell, 
2  N.  H.  543. 

Instances  of  material  alterations  will  be  found  in  subsequent  articles. 

§  11.  What  are  immaterial  alterations.  Where  the  law  would 
supply  the  matter  added,  or  it  is  in  an  immaterial  portion  of  the  in- 
strument, the  alteration  is  said  to  be  immaterial.  Bni'nham  v.  Ayer. 
35  K  H.  351 ;  Brown  v.  Pinhham,  18  Pick.  172.  And  it  was  for- 
merly the  English  rule  that  an  alteration,  although  immaterial,  would 
YoL.  YL— 60 
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avoid  the  instrument.  See  PigoWs  Case,  11  Co.  Rep.  27.  But  in  a 
recent  English  case,  the  court  examined  the  authorities  at  length,  and 
said,  "  we  think  we  are  not  bound  by  the  doctrine  in  PigotCs  Case,  or 
the  authority  cited  for  it  ;  and  not  being  bound,  we  are  certainly  not 
disposed  to  lay  it  down  as  a  rule  of  law  that  the  addition  of  words 
which  cannot  possibly  prejudice  any  one  destroys  the  validity  of  the 
note.  It  seems  to  us  repugnant  to  justice  and  common  sense,  to  hold 
that  the  maker  of  a  promissory  note  is  discharged  from  his  obligation 
to  pay  it,  because  the  holder  has  put  in  wa-iting,  on  the  note,  what  the 
law  would  have  supposed,  if  the  words  had  not  been  written."  Aldous 
V.  Cormmll,  L.  R.,  3  Q.  B.  573.  The  rule  established  by  the  weight 
of  the  later  decisions,  therefore,  is,  that  an  immaterial  alteration,  which 
does  not  vary  the  meaning  of  an  instrument,  does  not  avoid  it,  although 
made  by  the  party  claiming  under  it.  Bitrnham  v.  Ayer,  35  N.  H.  351 ; 
Cole  V.  Bills,  U  id.  227.  And  see  ante,  pp.  469, 479,  §§  2,  6  and  7.  It  has 
been  held  that,  where  gold  is  the  legal  tender,  the  addition  of  the  woi'ds 
"  in  gold,"  so  as  to  make  the  note  payable  in  gold,  is  not  a  material 
alteration,  if  done  without  a  fraudident  intent,  as  it  does  not  affect  the 
legal  liability  of  the  parties.  Bridges  v.  Winters,  42  Miss.  135  ;  S.  C, 
2  Am.  Rep.  598.  But  see  Langenherger  v.  Kroeger,  4SCal.  147  ;  S.  C, 
17  Am.  Rep.  418.  So,  an  alteration  is  in  general  harmless,  where  it 
was  made  to  correct  a  mistake,  and  to  conform  the  instrument  to  what 
all  the  parties  to  it  agreed,  or  intended  it  should  be.  Ilervey  r.  Har- 
vey, 15  Me.  357 ;  Ames  v.  Colburn,  11  Gray,  390 ;  Derby  v.  Thrall, 
44  Yt.  413  ;  S.  C,  8  Am.  Rep.  389 ;  DuTzer  v.  Franz,  7  Bush  (Ky.), 
273  ;  S.  C,  3  Am.  Rep  314.    And  see  ante,  p.  478,  §  4. 

§  12.  Presiimptious.  The  authorities  are  divided  upon  the  ques- 
tion whether,  when  a  material  alteration  appears  upon  the  face  of  the 
instrument,  it  is  to  be  presumed,  in  the  absence  of  explanation,  to  have 
been  made  before  or  after  the  execution  and  delivery.  Some  of  the 
cases  hold  it  to  be  a  presumption  of  fact  that  an  apparent  alteration  was 
made  after  the  execution  of  the  instrument,  and  that  the  question  is 
for  the  jury  to  determine.  Croft  v.  ^Vhite,  36  Miss.  455 ;  Paine  v. 
Edsell,  19  Penn.  St.  180;  Crabtree  v.  ClarTc,  20  Me.  337;  White  v. 
Bass,  32  Ala.  432  ;  Provost  v..  Grats,  1  Pet.  (C.  C.)  365.  The  rule 
most  in  accordance  with  the  judicial  decisions  of  the  State  of  New 
York  is  stated  to  be  that  the  instrument,  with  all  the  circumstances  of 
its  history,  its  nature,  the  appearance  of  the  alteration,  the  possible 
or  probable  motives  to  the  alteration  or  against  it,  and  its  effect 
upon  the  parties  respectively,  ought  to  be  submitted  to  the  jury, 
for  them  to  determine  when  it  was  made,  and  whether  fraudulently 
or  not ;  and  that  the  court  cannot  presume  from  the  mere  fact  that 
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an  alteration  appears  on  the  face  of  the  instrument,  whether  under 
seal  or  otherwise,  that  it  was  made  after  the  signing.  Mayhee  v. 
Stiiffin,  2  E.  D.  Smith  (K  T.),  1 ;  S.  C.  affirmed,  16  N.  Y.  (2 
Smith)  560.  The  doctrine  is  stated  in  nearly  the  same  language  by  the 
com*ts  in  New  Hampshire,  and  it  is  added  that  in  the  great  majority 
of  cases  the  jury  would  be  able  to  settle  the  questions  readily  upon  a 
preponderance  of  the  e^ddence,  where  they  should  consider  the  paper 
in  connection  with  all  the  circumstances  above  stated.  But  if  they 
should  not  be  able  to  do  so,  and  could  not  find  any  preponderance  of 
the  evidence  as  to  when  the  alteration  was  made,  or  if  there  is  an  entire 
absence  of  evidence  and  of  circumstances,  both  in  the  instrument  and 
in  the  evidence  aliunde,  from  which  an  inference  can  be  legitimately 
drawn  as  to  the  time  when  it  was  actually  made,  then  the  presumption 
arises  that  the  alteration  was  made  after  the  execution  of  the  instru 
ment ;  and  this  is  a  presumption  of  fact  which  the  jury  are  to  make, 
mider  proper  instructions  from  the  court,  where  they  shall  be  unable 
to  find  the  fact  from  any  evidence  or  circumstances  in  the  case.  Cole  v. 
mils,  4A  N.  H.  227. 

In  many  of  the  States  it  is  held  that  the  presumption  will  be,  in  the 
absence  of  all  proof  or  circumstances  tending  to  show  how  the  facts 
were,  that  the  alteration  was  made  before  the  execution  of  the  instru- 
ment. See  Gooch  v.  Bryant,  13  Me.  390 ;  Worth  River  Meadow  Co. 
V.  Shrewsbury  Church,  2  Zabr.  (N.  J.)  424 ;  Sirrine  v.  Briggs,  31  Mich. 
443 ;  McCormick  v.  Fitzmorris,  39  Mo.  34 ;  Bailey  v.  Taylor,  11 
Conn.  531 ;  Simpson  v.  Stockhouse,  9  Penn.  St.  186.  In  Vermont  it 
is  held  in  the  like  case  that  the  presumption  should  be  that  the  alter- 
ation was  made  at  the  time  of  the  execution,  and  it  is  said  that  this 
is  according  to  the  rule  of  the  common  law.  Beaman  v.  Ritssell,  20 
Yt.  205.  See,  also,  Farnsworth  v.  Sharp,  4  Sneed  (Tenn.),  55 ; 
Matheivs  v.  Coalter,  9  Mo.  705 ;  Stoner  v.  Ellis,  6  Ind.  152. 

In  South  Carolina  it  is  held  that,  whether  an  alteration  was  made 
before  or  after  an  instrument  was  executed,  is  generally  a  question  of 
fact  upon  all  the  circumstances.  The  party  offering  the  instrument  is 
not  bound  to  offer  evidence  to  show  when  the  alteration  was  made,  but 
may  rely  upon  appearances  on  the  face  of  the  instrument  itself  to 
explain  it.      WicTcer  v.  Pope,  12  Rich.  (S.  C.)  387. 

In  Ohio  the  doctrine  is,  that,  where  an  alteration  is  suspicious,  and 
beneficial  to  the  holder  of  the  instrument,  the  party  seeking  to  enforce 
it  is  required  to  explain  it  before  he  can  I'ecover  ;  but  where  such  is  not 
the  nature  of  the  alteration,  it  will  be  presumed  to  have  been  made 
either  before  the  execution  of  the  paper,  or  by  the  consent  of  the  par- 
ties.    Huntington  v.  Finch,  3  Ohio  St.  445. 
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So,  in  a  recent  case  in  New  York,  it  is  said  to  be  a  salutary  rule 
which  the  courts  are  generally  disposed  to  adopt,  that  where  an  altera- 
tion in  an  instrument  appears  suspicious  on  its  face,  and  is  not  duly 
noted  on  the  paper,  the  burden  of  proof  is  upon  the  party  who  claims 
that  the  alteration  was  genuine.  O'Donnell  v.  Harmon,  3  Daly  (N. 
T.),  424.  See,  also,  Pr Ingle  v.  Chambers,  1  Abb.  (N.  Y.)  Pr.  58  ; 
Burton  v.  Pressly,  1  Cheves  (S.  C),  part  2,  1. 

Where  the  alteration  was  not  in  the  handwriting  of  the  party,  nor 
of  the  only  person  likely  to  have  access  to  the  instrument,  and  there 
was  no  evidence  that  it  was  made  at  the  instance  of  the  party  offering 
it,  except  the  fact  that  the  paper  was  in  her  custody,  the  court  presumed 
the  alteration  to  have  been  made  by  a  stranger.  Craft  v.  WJiite,  36 
Miss.  455. 

ARTICLE  II. 

ALTERATION    OF    BONDS. 

Section  1.  In  general.  A  material  alteration  or  interlineation  in  a 
bond  made  after  execution,  as  a  general  rule,  avoids  it.  Miller  v.  Stew- 
art, 4  Wash.  (C.  C.)  26 ;  Rucker  v.  Howard,  2  Bibb  (Ky.),  168 ; 
Smith  V.  United  States,  2  Wall.  219.  The  general  principle  running 
through  all  the  cases  in  relation  to  alterations  and  interlineations  of  a 
material  character,  in  all  instruments  under  seal  is,  that,  as  to  such  of 
the  parties  thereto  who  have  not,  prior  to  or  at  the  time,  assented  to 
the  alteration  or  interlineation,  the  instrument  is  absolutely  void  (Id. ; 
Warring  v.  Williams,  8  Pick.  322 ;  Cleaton  v.  Chambliss,  6  Rand. 
[Va.]  86) ;  and,  as  it  respects  a  bond,  it  has  been  held,  that  where  a 
material  alteration  has  been  made  therein,  it  cannot  be  rendered  valid 
by  the  subsequent  assent  of  the  obligor  without  a  new  signing,  sealing 
and  delivery.  Sams  v.  Peojple^  8  111.  32 Y.  See  ante,  p.  4Y8,  Art.  1,  §  4. 
Some  of  the  cases,  however,  hold  that  when  the  alteration  is  made  by 
consent  of  the  parties,  whether  given  before  or  after  execution,  the 
instrument  is  binding,  and  that  such  consent  may  be  proved  by  parol. 
See  id.;  Sjpeake  v.  United  States,  9  Cranch,  28;  Kerivin's  Case,  8 
Cow.  118.  Where  the  defendant  had  executed  a  bond  entirely  in 
blank,  and  it  was  filled  up  and  afterward  shown  to  him,  and  he  admit- 
ted his  signature  and  did  not  deny  that  he  would  be  bound  by  it,  it 
was  held  that  it  was  a  valid  bond.  Byers  v.  McClanahan,  6  Gill  & 
J.  (Md.)  250.  So,  it  is  said  in  Hill  v.  Scales,  7  Yerg.  (Tenn.)  410, 
that  if  the  name  of  an  obligor  be  signed  without  his  authority,  yet, 
if  he  afterward  acknowledge  the  bond  to  be  his,  he  will  be  bound. 

A  bond  is  not  avoided  by  the  tearing  off  of  the  seal  by  the  obligor, 
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"whether  done  fraudulently  or  innocently,  if  without  the  assent  of  the 
obhgee.  Cutis  v.  United  States,  1  Gall.  (C.  C.)  69  ;  United  States  v, 
Sj>aidding,  2  Mas.  (C.  C.)  4T8.  But,  it  is  held  that  a  bond  to  which  a 
writing  was  attached  which  has  been  torn  off,  cannot  be  received  in 
evidence  after  such  mutilation.     Price  v.  Talhnan,  1  1!:^.  J.  Law,  M7. 

§  2.  Materiality  of  the  alteration.  Immaterial  alterations  of  a 
bond  will  not  invalidate  the  instrument  {Reed  v.  Kemp,  16  111.  4-15. 
See  ante,  p.  472,  Art.  1,  §  6) ;  nor  even  if  material,  when  made  by  a 
stranger,  and  without  the  participation  of  any  party  interested,  lerry 
V.  Hazlewood,  1  Duv.  (Ky.)  104.  See  ante,  p.  472,  Art.  1,  §  7.  An 
alteration  in  a  bond  by  a  clerk  in  the  custom  house  after  its  execution 
for  the  pur23ose  of  correcting  it,  but  not  affecting  its  construction,  was 
held  to  be  the  act  of  a  stranger  and  immaterial,  and  that  it  chd  not 
avoid  the  bond.  United  States  v.  Hatch,  Paine  (C.  C),  336.  So,  an 
alteration  by  a  judge,  of  a  bond,  taken  by  him  after  it  is  beyond  his 
power  to  withdraw  or  vacate  it,  does  not  affect  its  validity,  although 
in  a  material  part.     Harris  v.  Bradford,  4  Ala.  214. 

The  cutting  off  of  a  receipt  wi'itten  on  the  margin  of  the  bond  by 
the  obligee  is  not  a  mutilation  of  the  bond.  Goodfellow  v.  Inslee,  12 
InT.  J.  Eq.  355.  And  the  obliteration  by  the  holder  of  a  bond  of  a 
payment  indorsed  on  it  does  not  destroy  the  validity  of  the  bond. 
Such  an  entry  is  no  more  than  a  receipt,  and  constitutes  no  part  of  the 
bond.  Siinms  v.  Paschall,  5  Ired.  (K.  C.)  L.  276.  See,  also,  Bryan 
V.  Dyer,  28  111.  188. 

§  3.  Altering  as  to  the  parties.  The  insertion  of  the  name  of  an 
obligor  in  the  body  of  a  bond  after  he  has  executed  it  is  not  a  material 
alteration,  and  does  not  avoid  the  instrument  since  he  would  be  held 
if  it  had  not  been  inserted.  Stone  v.  Wilson,  4  McCord  (S.  C),  203  ; 
Wilder  v.  Butterfield,  50  How.  (N.  Y.)  385.  And  see  Richardson  y. 
Rogers,  id.  403 ;  Gotten  v.  Williams,  1  Fla.  37.  But  the  erasure  of 
the  names  of  a  part  of  the  obligors  in  a  bond  without  the  assent  of  the 
others  is  a  material  alteration  and  avoids  the  bond  as  to  all  {Briggs  v. 
Glenn,  7  Mo.  572) ;  and  in  an  action  on  a  bond  against  several  obligors 
where  it  appears  that  the  name  of  one  of  the  obligors  was  erased  from 
the  bond,  and  the  suit  is  brought  against  all  except  him,  it  lies  upon 
the  obligee  to  show  that  the  erasure  was  made  with  the  consent  of  the 
other  parties.  Barrington  v.  Banh  of'  Washington,  14  Serg.  &  R, 
405.  So,  after  a  bond  with  sureties  has  been  executed  and  delivered, 
the  erasure  of  the  name  of  one  of  the  sureties,  and  the  substitution  of 
another,  if  done  while  the  bond  is  in  the  control  of  the  obligee,  and 
without  the  knowledge  or  consent  of  the  other  sureties,  wiU  avoid  the 
bond.     State  v.  Polke,  7  Blackf.  (Ind.)  27.     See,  also,  State  v.  Va7i  Pelt, 
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1  Smith  (Ind.),  118  ;  S.  C,  1  Ind.  304 ;  Smith  v.  United  States,  2 
"Wall.  219.  It  has  likewise  been  held  that,  if  after  the  execution  of  a 
bond  by  several  persons,  it  is  altered  hj  inserting  in  the  body  of  it  the 
names  of  others  as  co-obligors,  and  adding  their  signatures  and  the  cir- 
cumstances under  which  the  alteration  was  made,  are  not  explained  by 
the  obligee,  the  bond  will  be  considered  void  as  to  the  first  obhgors, 
and  a  suit  against  all  the  obligors  cannot  be  sustained.  Harper  v.  State, 
7  Blackf.  (Ind.)  61.     And  see  Oneal  v.  Zo7ig,  4  Cranch,  60. 

The  erasure  of  the  name  of  one  obligee,  and  the  substitution  of  an- 
other, avoids  the  instrument  as  to  parties  not  consenting.  Smith  v. 
Weld,  2  Penn.  St.  54.  Thus,  if  a  replevin  bond,  made  to  one  obligee, 
is  altered  after  its  execution,  and  made  payable  to  another,  without  au- 
thority from  the  parties,  the  alteration  is  a  material  one,  and  avoids  -the 
bond ;  and  the  burden  is  upon  the  person  making  the  alteration  to  show 
that  he  had  authority.  DolUer  v.  Norton,  17  Me.  307.  So,  a  bond 
was  signed  by  A  and  B,  and  left  in  B's  hands  to  raise  money  thereon, 
with  the  understanding  that  the  money  should  be  obtained  of  C,  though 
B  was  not  forbidden  to  get  it  of  any  one  else,  and  a  blank  was  left  for 
the  obligee.  B  got  the  money  of  D,  and  inserted  his  name  in  the  blank, 
and  it  was  held  that  A  was  not  liable  to  D  on  the  bond  {Preston  v.  Hull, 
23  Graft.  [Ya.]  600  ;  S.  C,  14  Am.  Rep.  153) ;  for  the  reason,  that  the 
instrument  when  he  signed  it  was  not  a  bond.  Id.  And  it  was  asserted 
that  to  fill  the  blank  in  such  case  would  be  in  effect  to  write  a  new  con- 
tract over  the  signature  of  the  surety.  Id.  But  where  the  principal  in 
a  bail  bond,  after  the  surety  had  signed  it,  but  before  delivery,  erased 
the  name  of  the  sheriff  as  obligee,  and  inserted  that  of  the  constable  who 
served  the  writ,  at  his  suggestion  and  in  his  presence,  it  was  held  that 
the  alteration  did  not  avoid  the  obligation  of  the  surety,  his  consent  be- 
ing presumed.     Hale  V.  ^?^S5, 1  Me.  334. 

So,  where  the  obligee  in  a  bond  attempted  to  retrace  part  of  the  obli- 
gor's name,  which  had  been  blotted  with  ink  and  obscured,  and,  in  doing 
so,  mis-spelled  it,  but  not  so  as  to  alter  the  sound,  and  no  fraud  being 
imputable  to  the  act,  it  was  held  that  the  obligation  was  not  thereby 
avoided.  Dunn  v.  Clements,  7  Jones'  (N.  C.)  L.  58.  And  see  State  v. 
Dean,  40  Mo.  464 ;  Turner  v.  Billagram,  2  Cal.  520. 

An  alteration  in  a  material  part  of  a  bond,  given  by  a  trustee,  to  show 
the  interest  of  a  cestui  que  trust,  made  without  the  knowledge  of  a 
trustee,  by  a  party  beneficially  interested  therein,  will  destroy  the  bond, 
but  will  not  operate  to  destroy  an  estate  which  existed  before  and  inde- 
pendently of  the  bond.     Williams  v.  Van  Tuyl,  2  Ohio  St.  336. 

§  4.  Altering  the  date.  It  is  held  that  a  bond  is  valid,  though  there 
is  no  date,  or  an  erroneous  one.     Fournier  v.  Cyr,  64  Me.  32  ;  ante^ 
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Yol.  1,  p.  673.  And  the  alteration  of  the  date  in  a  bond,  after  its  exe- 
cution, from  the  " day  of  December,  1823,"  to  the  "  3d  day  of 

May,  1824,"  was  held  to  be  an  immaterial  alteration,  and  such  as  did 
not  affect  the  validity  of  the  bond,  especially  as  it  did  not  appear  to 
have  been  made  by  the  obligee.    State  v  Miller,  3  Gill  (Md.),  335. 

§  5.  Altering  as  to  witnesses.  Where  a  person  puts  his  name  to  a 
bond  as  a  subscribing  witness,  without  the  knowledge  or  consent  of  the 
obligor,  it  is  not  such  an  addition  to,  or  alteration  of  the  bond,  as  to 
vitiate  and  render  it  void.  Blackwell  v.  Lane,  4  Dev.  &  Bat.  (N.  C.) 
L.  113.  But  if,  after  the  execution  and  delivery  of  an  unattested  bond, 
the  obligee  fraudulently,  and  with  a  view  to  some  improper  advantage, 
and  without  the  knowledge  and  assent  of  the  obligor,  procures  a  person 
who  was  not  present  to  put  his  name  thereto  as  a  subscribing  witness, 
the  obligor  is  thereby  discharged.  Adams  v.  F7'ye,  3  Mete.  (Mass.)  103; 
Homer  v.  WalUs,  11  Mass.  309. 

§  6.  Altering  the  amount.  It  has  been  held  that  the  penalty  of  an 
official  bond  cannot  be  inserted  by  a  third  person  after  the  execution  by 
the  obligor,  in  his  absence,  without  an  express  authority,  under  his  hand 
and  seal.  State  y.  Boring,  15  Ohio,  507;  Famulener  v.  Anderson,  15 
Ohio  St.  473.  So,  where  an  administrator's  bond  failed  to  express  any 
sum  for  which  the  obligors  were  bound,  and  no  blank  being  left  in  such 
bond,  it  was  held  not  to  be  a  binding  instrument,  and  that  the  sureties 
therein  were  not  liable.  Evarts  v.  Steger,  6  Oreg.  55.  On  the  other 
hand,  in  an  action  upon  an  undertaking  where  the  obligors  bound  them- 
selves in  the  sum  of  "  five  hundred,"  but  omitted  to  use  the  word  "  dol- 
lars," it  was  held  that  the  undertaking  must  be  construed  in  connection 
with  the  statute  which  authorized  it,  and  that  the  omitted  word  might 
be  supplied,  and  the  instrument  read  as  though  it  had  been  expressed. 
Whitney  v.  Darrow,  5  id.  442. 

Where  a  bond  was  declared  on  as  a  bond  of  a  certain  sum,  and  the 
evidence  was  that  it  had  been  altered  to  that  sum,  from  a  smaller  one,  it 
was  held  that  the  plaintiff  had  no  right  to  recover  the  latter  sum,  because 
his  e\ddence  did  not,  upon  non  est  factum,  support  the  issue  made  by 
his  replication.  MatTds  v.  Mathis,  3  Dev.  &  B.  (JST.  C.)  60.  See 
Gardinier  v.  Sislc,  3  Penn.  St.  326;  Peoj^le  v.  Broion,  2  Dougl. 
(Mich.)  9. 

An  alteration  of  a  bond  after  its  execution,  by  adding  the  words  "  in 
specie,"  after  the  sum  payable  in  the  bond,  without  the  knowledge  or 
consent  of  a  surety,  is  held  to  be  material,  and  will  avoid  the  bond  as  to 
him.     Darwin  v.  Bijypey,  63  N.  C.  318. 

§  7.  Changing  rate  of  interest.  An  alteration  in  a  bond  of  the  rate 
of  interest  from  four  and  one-half  to  four  and  three-fourtlis  per  cent, 
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after  the  bond  was  overdue,  is  held  to  be  immaterial,  and  will  not  preju- 
dice the  plaintiff's  right  of  recovery  thereon.  Burhholder  v.  Lajyp^  31 
Penn.  St.  322. 

A  writing  obligatory  was  executed  by  three  obligors,  by  which  they 
bound  themselves  to  pay  to  the  obligee  a  sum  of  money,  nine  months 
after  date.  One  of  the  obligors  was,  in  fact,  a  principal,  and  the  others 
sureties.  After  the  obligation  was  executed,  the  principal,  on  the  same 
day,  without  the  knowledge  of  the  sureties,  made  a  memorandum  at 
the  foot  thereof,  under  his  hand  and  seal,  stating  that  the  obligation  was 
to  bear  interest  from  its  date,  and  it  was  held  that  this  memorandum  did 
not  discharge  either  the  principal  or  the  sureties  from  their  obligation. 
Tre'nvper  v.  'Wemj)hill,  8  Leigh  (Ya.),  623.  Changing  the  rate  of  in- 
terest in  a  note  from  six  to  seven  per  cent  is  a  material  alteration. 
Harsh  v.  Klepper,  28  Ohio  St.  200. 

§  8.  Changing  the  numbers  The  alteration  of  the  numbers  of  a 
negotiable  bond  payable  to  bearer,  although  made  with  fraudulent  in- 
tent, will  not  invalidate  the  title  of  a  subsequent  innocent  holder.  Com/- 
monwealth  v.  Emigrant,  etc.,  Bank,  98  Mass.  12. 

ARTICLE  III. 

ALTERATION    OF    DEEDS. 

Section  1.  In  generaL  As  it  regards  the  effect  of  an  alteration  in 
a  deed,  the  general  rule  now  received  is,  that  an  alteration  after  execu- 
tion, made  by  one  claiming  a  benefit  under  the  deed,  or  by  his  privity, 
destroys  the  instrument  as  to  him,  and  he  can  never  sue  upon  it.  Lewis 
V.  Payn,  8  Cow.  71 ;  Witliers  v.  Atkinson,  1  Watts,  237 ;  Bliss  v. 
Mclntyre,  18  Vt.  466 ;  1  Smith's  Lead.  Cas.  (7th  Am.  ed.)  1280.  It 
is  even  held  that  when  a  deed  has  been  acknowledged  before  a  magis- 
trate, appointed  by  law  to  take  and  certify  the  acknowledgment,  in 
order  that  the  deed  may  be  recorded,  the  parties  have  no  right  to  make 
the  most  trifling  alteration.  Coit  v.  Starkweather,  8  Conn.  289 ; 
Moore  v.  Bickhanv,  4  Binn,  (Penn.)  1.  And  authority  to  alter  a  deed 
is  not  to  be  implied.  Wallace  v.  Harmstad,  15  Penn.  St.  462.  But 
erasures  made  during  the  execution  of  a  deed,  and  noted  in  the  attesta- 
tion, will  not  \dtiate  it.  Britton  v.  Stanley,  4  Whart.  (Penn.)  114. 
And  see  Collins  v.  Collins,  51  Miss.  311 ;  S.  C,  24  Am.  Rep.  '632.  And 
an  alteration  in  a  deed  before  it  reaches  the  hands  of  the  grantee  does 
not  avoid  it  against  hun,  when  he  is  innocent  in  the  matter.  Pojie  v. 
Chafee,  14  Rich.  (S.  C.)  Eq.  69.  So,  a  deed  by  husband  and  wife, 
altered  after  execution  by  the  husband's  consent,  is  still  good  against 
him,  though  void  as  against  the  wife.     PrettymoM  v.  Goodrich,  23  111. 
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330.  And  in  general,  where  an  alteration  is  made  in  a  deed  by  a  party 
entitled  under  it,  it  is  avoided  only  as  to  him,  and  the  instrument  con- 
tinues unchanged  in  law,  as  to  other  innocent  parties  to  it.  Thus, 
where  a  conveyance  of  land,  reserving  a  rent  in  fee,  is  altered  by  the 
insertion  of  material  words,  after  delivery,  by  the  grantor  or  his  agent, 
the  land  passes  discharged  of  the  covenant ;  and  the  covenant  being 
avoided  by  such  alteration  as  relates  to  the  covenantee,  and  his  right  of 
action  extinguished,  a  purchaser,  although  in  good  faith,  and  without 
notice,  is  in  no  better  situation  than  he  was.  Arrison  v.  Ilarmstead, 
2  Penn.  St.  191.  And  see  Wallace  v.  Harmstad,  44  id.  492 ;  Woods 
V.  Hilderbrand,  46  Mo.  284 ;  S.  C,  2  Am.  Rep.  513 ;  Herrick  v. 
Malin,  22  "Wend.  388.  An  alteration  in  a  deed  of  land,  though  made 
subsequently  to  its  execution,  and  feloniously,  does  not  avoid  the  title. 
Jackson  v.  Jacoby^  9  Cow.  125. 

Where  a  deed  was  executed  with  a  blank  left  therein  for  the  name  of 
the  grantee,  and  in  that  condition  placed  in  the  hands  of  an  agent, 
with  verbal  authority  to  fill  the  blank,  and  the  agent  did  fill  the  blank 
with  the  name  of  a  grantee  in  the  absence  of  the  grantor  and  delivered 
the  deed,  it  was  held  that  the  deed  was  valid.  Field  v.  Stagg,  52 
Mo.  534  ;  S.  C,  14  Am.  Rep.  435.  But  see  contra,  Upton  v.  Archer, 
41  CaL  85 ;  S.  C,  10  Am.  Rep.  266.     See  ante,  p.  471,  Art.  1,  §  5. 

§  2.  Presiimptious  as  to  alteration.  See,  generally,  as  to  pre- 
sumptions, ante,  p.  474,  Art.  1,  §  12.  According  to  some  of  the  decisions, 
the  presumption  is,  that  any  material  alteration  in  a  deed,  which  is  not 
noted  in  the  attestation  clause,  has  been  made  since  execution ;  and  the 
party  claiming  under  the  deed  must  show  the  contrary,  or  otherwise 
explain  the  alteration.  Montag  v.  Linn,  23  111.  551 ;  Acker  v.  Ledyard, 
8  Barb.  514 ;  Doio  v.  Jewell,  18  JST.  II.  340.  And  see  Van  Horn  v. 
Bell,  11  Iowa,  465.  But  see  Pullen  v.  Shaio,  3  Dev.  (N.  C.)  L.  238 ; 
Ely  V.  Ely,  6  Gray,  439. 

Where  an  interlined  or  altered  deed  is  offered  in  evidence,  the  bur- 
den of  proof  is  held  to  lie  upon  the  party  seeking  to  be  benefited  by 
such  interlineations  or  alterations,  to  show  that  they  were  made  before 
execution  ;  and  all  the  circumstances  are  to  go  to  the  jury.  Jordan  v. 
Stewart,  23  Penn.  St.  244.     And  see  Roberts  v.    linger,  30  Cal.  676. 

The  fact  that  a  deed  is  written  in  two  different  kinds  of  ink,  or  that 
the  grantee's  name  is  written  over  an  erasure  of  another  name,  is  not 
sufficient  to  exclude  the  deed  as  evidence,  nor  does  it  raise  a  presump- 
tion of  an  alteration,  but  the  question  may  be  left  to  the  jury,  and 
these  circumstances  may  be  explained  by  the  party  offering  the  deed, 
either  before  or  after  it  is  read.  Bmith  v.  McGoioan,^  Barb.  404; 
S.  C,  1  Code  R.  1.  See  Howard  v.  Colquhoun,  28  Tex.  134. 
YoL.  VI.— 61 
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§  3.  Of  immaterial  alterations.  Alterations  in  deeds  are  iinma- 
terial,  where  neither  the  rights,  interests,  duties  or  the  obligations,  of 
either  of  the  parties,  are  in  any  manner  affected  or  changed.  See  Smith 
V.  Crooher,  5  Mass.  538 ;  1  Sm.  Lead  Cas.  (7th  Am.  ed.)  1286.  Thus 
where  words  interlined  in  a  deed  do  not  change  its  sense  or  meaning, 
the  interlineation  is  immaterial,  and  does  not  affect  the  validity  of  the 
deed.  Gordon  v.  Sizer,  39  Miss.  805.  And  the  general  rule  as  now 
settled  may  be  taken  to  be,  that  an  immaterial  alteration  of  a  deed 
will  not  vitiate  the  instrument,  unless  it  is  fraudulent.  See  Dunn  v. 
Clements,  7  Jones'  (N.  C.)  L.  58  ;  AdaTTls  v.  F/ye,  3  Mete.  (Mass.)  103  ; 
Langdon  v.  Paul,  20  Yt.  217 ;  Rale  v.  Buss,  1  Me.  334.  But  in 
some  of  the  cases  it  is  said  that  the  immaterial  alteration  by  a  party 
claiming  under  the  deed  will  avoid  it  as  to  him.  Malin  v.  Malin,  1 
"Wend.  625  ;  Smith  v.  Weld,  2  Penn.  St.  54  ;  Van  Brunt  v.  Van- 
Brunt,  3  Edw.  Ch.  14.  See  Collins  v.  Collins,  51  Miss.  311 ;  S.  C,  24 
Am.  Rep.  632. 

In  Waring  v.  Smith,  2  Barb.  Ch.  119,  it  is  held  that  an  alteration 
of  a  deed  by  a  stranger,  without  the  privity  or  consent  of  the  grantee, 
will  not  render  a  deed  void,  where  the  original  contents  of  the  deed 
can  be  ascertained  ;  but  the  burden  of  proof  is  on  such  grantee,  to 
show  that  the  alteration  was  not  made  by  him,  or  with  his  privity  or 
consent.  See,  also,  Lee  v.  Alexander,  9  B.  Monr.  (Ky.)  25.  A  deed 
is  not  avoided  by  having  the  seal  torn  therefrom  by  a  stranger.  Bees  v. 
Overhaugh,  6  Cow.  746.  And  where  the  names  of  two  of  the  grant- 
ors, who  had  executed  a  deed,  were  inserted  in  the  body  of  the  deed 
after  execution,  it  was  held  that  this  alteration  could  not  affect  the  va- 
lidity of  the  deed  to  pass  the  title  of  other  grantors.  Bird  v.  Bird, 
40  Me.  398. 

ARTICLE  IV. 

ALTERATION  OF  M0ETGAOE8. 

Section  1.  Mortgages  of  real  estate.  It  is  held  that  a  material 
alteration  made  in  a  mortgage,  without  the  consent  of  the  mort- 
gagor, either  by  the  mortgagee,  or  a  third  person,  at  his  instance, 
will  avoid  the  mortgage,  so  far  that  no  action  can  be  maintained 
upon  it  to  enforce  the  debt.  Waring  v.  Smyth,  2  Barb.  Ch.  119  ; 
Marcy  v.  Dunlap,  5  Lans.  (N.  Y.)  365.  It  is  even  held  that  a 
mortgage,  executed  in  blank,  that  is,  without  inserting  the  name  of 
any  mortgagee,  may  not  be  filed  in,  without  the  express  authority  of 
the  grantor,  evidenced  otherwise  than  by  mere  delivery.  An  instru- 
ment in  the  form  of  a  mortgage,  but  containing  the  name  of  no  mort- 
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gagee,  does  not  become  effectual  by  delivery  to  one  who  advances  money 
upon  the  faith  of  an  agreement  that  he  shall  hold  the  instrument  as 
security  for  such  advance.  Chauncey  v.  Ai'iwld^  24  N.  Y.  (10  Smith) 
330.  See,  also,  Smith  v.  Fellows,  9  Jones  &  Sp.  (N.  Y.)  36  ;  Pres- 
ton V.  Hull,  23  Gratt.  (Ya.)  600 ;  S.  C,  14  Am.  Rep.  153.  Mortgages 
have,  however,  been  held  valid,  although  the  mortgagee's  name  had  been 
inserted  after  execution,  by  an  agent  without  authority  under  seal. 
Van  Etta  v.  Evenson,  28  Wis.  33  ;  S.  C,  9  Am.  Rep.  486. 

Where  one  of  two  mortgagors  after  signature  of  his  co-mortgagor, 
and  unknown  to  him,  added  in  the  description,  further  property  of  the 
two  mortgagors,  it  was  held,  that  the  mortgage  was  valid  against  both 
mortgagors,  as  to  the  property  described  before  the  alteration,  and 
against  the  altering  mortgagor,  also,  for  the  further  property  described 
by  him  in  his  addition.      Van  Horn  v.  Bell,  11  Iowa,  465. 

So,  it  is  held  that  a  mortgage  of  land  is  not  rendered  invalid  by  the 
fraudulent  addition,  by  the  grantee,  of  the  name  of  the  grantor's  wife, 
as  a  party  signing  the  same  for  the  purpose  of  releasing  dower.  Ken- 
dall V.  Kendall,  12  Allen,  92. 

§  3.  Chattel  mortgages.     See  Yol.  2,  pp.  174  et  seq. 


ARTICLE  V. 

ALTERATION  OF  CONTRACTS. 

Section  1.  In  generaL  Any  ordinary  contract  may  be  altered  by  con- 
sent of  parties.  See  ante,  p.  470,  Art.  1,  §  4.  If,  therefore,  both  the  par- 
ties to  a  contract  agree  to  an  altei'ation  of  it,  they  are  still  bound  by  it, 
but  the  surety  of  either  will  be  discharged.  If  the  surety,  however, 
consents  to  the  alteration,  or  if  he  subsequently,  with  a  full  knowledge 
of  the  facts,  approves  of  it,  he  remains  bound  for  the  performance  of 
the  agreement.     Gardiner  v.  HaThack,  21  111.  129. 

The  addition  of  a  word  which  the  law  would  supply  if  it  were  not 
added  to  the  writing,  is  not  stich  an  alteration  as  avoids  a  contract 
{Hunt  V.  Adams,  6  Mass.  519) ;  and  an  alteration  by  a  stranger, 
though  material,  will  not  render  the  instrument  inoperative.  Kichols 
V.  Johnson,  10  Conn.  192.  See  ante,  p.  472,  Art.  1,  §  7.  So  it  has  been 
held  that  the  addition  of  a  clause  in  writing,  to  a  printed  agreement,  is 
not  presumed  to  have  been  made  after  the  execution  of  the  instrument, 
so  as  to  throw  the  burden  of  explaining  it  on  the  holder  of  the  paper. 
Ellison  V.  Mobile,  etc.,  II.  R.  Co.,  36  Miss.  572.  See  ante,  p.  474,  Art. 
1,  §  12. 

And  where  an  agreement  signed  by  three  was  altered,  by  consent  of 


484  ALTEEATION  OF  INSTKUMENTS. 

two  of  them,  by  adding  seals  to  the  three  names,  and  interlining  the 
words  "jointly  and  severally,"  and  then  was  delivered  by  those  two,  it 
was  held  that  they  were  bound  by  the  instrument  in  its  altered  form. 
Warring  v.  Williams,  8  Pick.  322. 

But  where  it  was  alleged  that  after  the  execution  of  an  agreement 
to  sell  certain  goods  and  account  for  the  proceeds  thereof,  the  holder 
changed  the  date  from  the  lOtli  to  the  16th  of  May,  it  was  held  that  the 
date  was  an  essential  part  of  the  agreement,  and  if  changed,  avoided  it. 
Getty  V.  Shearer,  20  Penn.  St.  12. 

§  2.  Of  assignments.  We  have  seen,  ante,  p.  476,  Art.  2,  that  an  in- 
strument which  has  been  fraudulently  altered  in  a  material  part  is  thereby 
rendered  void,  and  will  not  support  an  action.  This  rule  applies  to 
assignments,  and  it  is  held  that  an  addition  of  the  name  of  the  assignee 
to  an  assignment,  after  its  execution,  is  a  material  alteration,  which 
will  call  for  explanation  from  the  party  offering  the  instrument.  Park 
V.  Glover,  23  Tex.  469. 

The  question  of  a  material  alteration  in  a  written  assignment  of  a  con- 
tract, more  nearly  concerns  the  actual  parties  to  the  assignment,  than 
the  parties  to  the  contract.  Hence  it  is  held  that  a  material  alteration  in 
the  assignment,  which,  unless  explained,  might  affect  it  as  between  the 
parties  thereto,  will  not  necessarily  affect  it  as  between  the  assignee  and 
the  contractor.     Minert  v.  Emerick,  6  Wis.  355. 

§  3.  Bills  of  lading.  See  Yol.  1,  p.  531.  When  an  action  brought 
against  the  owner  of  a  vessel,  for  not  delivering  goods  pursuant  to  the 
bill  of  lading,  is  founded  on  the  breach  of  duty  as  a  carrier,  the  fact  that 
the  plaintiff  has  made  an  alteration  in  the  bill  of  lading  is  immaterial, 
since  it  cannot  affect  the  question  of  the  wrongful  breach  of  duty.  Ben- 
lury  V.  Hathaway,  6  Ired.  (K.  C.)  L.  303. 

§  4.  Of  Mils  of  sale.  Where  a  buyer,  in  a  bill  of  sale,  willfully  alters 
it  for  the  purpose  of  covering  property  from  execution,  such  altered  in- 
strument is  not  evidence  to  go  to  the  jury,  in  an  action  by  such  buyer 
against  the  sheriff  for  taking  the  goods.  Bahh  v.  Clemson,  10  Serg.  & 
B.  419. 

§  5.  Of  guaranty.  In  an  action  on  a  written  guaranty  which,  on  its 
face,  appeared  to  have  been  altered  by  an  interlineation,  it  was  held  that 
the  burden  of  proof  was  on  the  plaintiff  to  show  that  the  interlineation 
was  made  before  the  instrument  was  executed.  Wilde  v.  Armshy,  6 
Gush.  314.     See  ante,  p.  474,  Art.  1,  §  12. 

§  6.  Of  insurance  policy.  A  policy  of  insurance  and  indorsements 
thereon,  constituting  a  contract  of  insurance  with  the  assured,  will  not 
be  avoided  by  even  a  material  alteration  of  a  contract  between  the  com- 
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panj  and  another  party,  indorsed  on  the  same  policy.  Robinson  v.  Phoi- 
nix  Lis.  Co.,  25  Iowa,  430. 

§  7.  Of  receipts.  An  officer  having  attached  goods,  delivered  them 
to  A,  who  gave  his  receipt  for  tliem  ;  soon  afterward,  B  signed  the  same 
receipt,  the  goods  having  been,  in  the  meantime,  attached  and  taken 
away  by  C.  A  brought  an  action  against  C  for  taking  the  goods,  and, 
wishing  to  offer  B  as  a  witness,  procured  his  name  to  be  cut  from  the 
receipt,  with  the  consent  of  B  and  the  officer ;  and  it  was  held  that  the 
receipt  was  not  thereby  destroyed.  Burrows  v.  Stoddard,  3  Conn. 
160. 

ARTICLE    YI. 

ALTERING    NEGOTIABLE    INSTEUMENTS. 

Section  1.  In  generaL  It  is  said  in  Wood\.  Steele,  6  Wall.  80,  that 
the  doctrine  as  now  settled  in  both  English  and  American  jurisprudence 
is,  that  a  material  alteration  in  any  commercial  paper,  without  the  con- 
sent of  the  party  sought  to  be  charged,  extinguishes  his  liability.  The 
English  courts  have  gone  so  far  as  to  hold  that  a  material  alteration, 
even  by  a  stranger,  as  completely  avoids  the  written  instrument  as  if 
made  by  a  party  claiming  under  it.  Davidson  v.  Cooper,  11  M.  (fe  W. 
778  ;  S.  C.  affirmed,  13  id.  343  ;  Bank  of  Hindustan  v.  Smith,  36  L. 
J.  (C.  P.)  241.  But,  as  we  have  seen,  ante,  p.  472,  Art.  1,  §  7,  in  this 
country,  an  alteration  by  a  stranger,  though  material,  will  not  render 
the  instrument  inoperative.  See,  also,  Bigelow  v.  Stilphens,  35  Yt.  521 ; 
Nichols  V.  Johnson,  10  Conn.  192,  It  is,  however,  held  that  the  holder 
of  a  bill  has  no  right  to  make  an  alteration  in  it,  even  to  correct  a 
mistake,  unless  to  make  the  instrument  conform  to  what  all  parties  to  it 
agreed,  or  intended  it  should  be.  Hervey  v.  Harvey,  15  Me.  357 ;  Mc- 
Raven  v.  Crisler,  53  Miss.  542.     See  Ames  v.  Colburn,  11  Gray,  390. 

When  a  negotiable  instrument  has  become  void  by  alteration,  the  in- 
strument itself  cannot  be  the  foundation  of  a  recovery  in  any  form  of 
action.  Martendale  v.  Follet,  1  N.  H.  95.  But  if  an  alteration  is  made 
without  fraudulent  intention,  the  payee  may  resort  to  the  original  in- 
debtedness, if  that  was  independent  of  the  note,  and  has  not  been  dis- 
charged by  the  execution  of  it.  Merrick  v.  Boury,  4  Ohio  St.  60 ; 
Lewis  V.  SchencTc,  18  IS".  J.  Eq.  459;  Booth  v.  Powers,  56  N.  Y.  (11 
Sick.)  22.  But  to  have  such  resort,  the  plaintiff  must  produce  and  sur- 
render the  note.  Id.  And  when  an  instrument  is  fraudulently  altered 
by  one  claiming  under  it,  there  can  be  no  recovery  upon  the  original 
consideration.  Kennedy  v.  Crandell,  3  Lans.  (N.  Y.)  1 ;  Meyer  v. 
HuneTce,  55  N.  Y.  (10  Sick.)  412;  Smith  v.  Mace,  44  N.  H.  553. 
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If  the  maker  of  a  biU,  note  or  check  issues  it  in  such  a  condition 
that  it  maj  easily  be  altered  without  detection,  he  is  liable  to  a  hona 
fide  holder  who  takes  it  in  the  usual  course  of  business  before  maturitj. 
Brawn  v.  Reid,  79  Penn.  St.  370 ;  21  Am.  Eep.  75. 

§  2.  As  to  sureties.  It  is  a  doctrine  now  well  supported  bj  author- 
ity, that  a  promisor,  who  has  signed  a  note  as  surety  merely,  will  be  dis- 
charged by  an  unauthorized  material  alteration  of  the  note  after  the 
surety  signed  it,  and  before  delivery  to  the  payee.  Crocket  v.  Tlwmason^ 
5  Sneed  (Tenn.),  312;  Ivory  v.  Michael,  33  Mo.  398  ;  McCraraer  v. 
Thmnpson,  21  Iowa,  244;  Drajper  v.  Wood,  112  Mass.  315  ;  S.  C,  17 
Am.  Rep.  92,  97,  note.  Intrusting  a  note  made  by  several  joint  makers 
to  one  of  their  nimiber  for  delivery  to  the  payee,  does  not  imply  an  au- 
thority to  him  to  add  to  it  any  thing  to  increase  the  liability  of  the  others. 
Schnewind  v.  Hacket,  54  Ind.  248.  And  where,  without  the  consent 
of  the  original  parties  to  the  note,  the  name  of  another  maker  is  added, 
the  alteration  will  discharge  the  original  maker,  and  the  party  who  sub- 
sequently signs  his  name  will  be  liable  as  upon  a  new  note  executed  by 
him  alone.  DicTcerman  v.  Miner,  43  Iowa,  508.  See,  also,  Goodspeed 
V.  Cutler,  75  111.  534. 

"Where  two  sureties  sign  a  note,  and  afterward  the  name  of  one  is 
cut  off  without  the  consent  of  the  other,  and  another  surety  substituted, 
this  is  a  matei'ial  alteration,  and  discharges  the  liability  of  the  surety 
not  consenting  to  the  change.     Davis  v.  Coleman,  7  Ired.  424. 

But  a  note  signed  in  blank  by  a  surety,  subsequent  to  which,  and 
without  his  knowledge,  seals  were  affixed  to  it,  may  be  enforced  in  the 
hands  of  an  innocent  holder,  in  the  manner  and  to  the  extent  contem- 
plated by  the  surety.  Fidlerton  v.  Sturges,  4  Ohio  St.  529.  And  if 
one  is  induced  to  sign  a  note  as  surety,  supposing  a  forged  name  thereto 
to  be  genuine,  he  is  still  bound,  if  the  obligee  was  ignorant  of  the  cir- 
cumstances. Chase  Y.  IIathorn,&llsLe.  dO^  ;  Trevathan  v.  Caldwell, 
4  Heisk.  (Tenn.)  535.  So,  one  who,  knowing  the  signature  to  a  note 
to  be  forged,  acknowledges  is  at  his  own,  intending  to  be  bound  thereby, 
is  so  bound,  just  as  if  he  had  originally  authorized  the  signing.  Wel- 
lington V.  JacTcson,  121  Mass.  157.     ^ol.  1,  p.  233. 

The  addition  of  the  word  "gold"  to  a  promissory  note  payable  in 
dollars  by  the  principal  before  its  delivery,  without  the  consent  of  his 
sureties,  is  held  to  be  a  material  alteration,  and  that  no  action  can  be 
maintained  thereon  against  the  sureties.  Bogarth  v.  Breedlove,  39 
Tex.  561.     See  ante,  p.  473,  Art.  1,  §  11. 

§  3.  As  to  indorsers.  The  indorser  of  a  note  is  not  bound  by  a 
fraudulent  alteration  made  subsequently  to  his  indorsement,  unless 
through  neghgence  the  instrument  has  been  so  loosely  di-awn  as  to  easily 
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admit  of  alteration,  and  in  a  manner  not  calculated  to  place  a  man 
of  ordinary  prudence  on  the  alert.  Capital  Bank  v.  Armstrong^  62 
Mo.  59 ;  Seilel  v.  Vaughan.  69  111.  257.  See  Yol.  1,  tit.  Bills  and 
Motes. 

An  alteration  shortening  the  time  of  payment,  made  by  the  maker 
before  negotiating  the  note,  but  after  A  had  indorsed  it,  for  the  pm*- 
pose  of  taking  up  a  previous  note  of  the  parties,  such  alteration  being 
made  without  A's  consent,  will  discharge  the  liability  of  A  as  indorser. 
Bell  V.  State  Bank,  7  Blackf.  (Ind.)  456.  And  see  Haskell  v.  Cham- 
pion, 30  Mo.  136  ;  Bachellor  v.  Priest,  12  Pick.  399.  But  where  the 
maker  of  a  promissory  note  which  had  been  drawn  for  a  certain  sum 
by  him,  and  indorsed  for  his  accommodation  by  another,  afterward 
altered  it  to  a  larger  sum,  by  taking  advantage  of  a  vacant  space  left 
in  the  printed  form  on  which  it  was  written,  it  was  held,  on  a  case 
stated,  that  the  holder  was  entitled  to  judgment  for  the  true  amount 
of  the  note  against  the  indorser.  Worrall  v.  Gheen,  39  Penn.  St. 
388. 

And  it  is  held  that  when  a  note  is  indorsed  in  blank,  a  mistake  made 
by  writing  over  the  signature,  a  contract  not  authorized  by  the  circum- 
stances, will  not  discharge  the  mdorser,  jio  fraud  being  intended.  Sey- 
mour V.  Mickey,  15  Ohio  St.  515.  And  see  Levi  v.  Mendell,  1  Duv. 
(Ky.)  77 ;  Douglass  v.  Scott,  8  Leigh  (Ya.),  43  ;  Wilson  v.  Henderson, 
9  Sm.  &  M.  (Miss.)  375. 

A  note  was  indorsed  by  the  payee  and  by  another  person.  The 
maker  in  good  faith,  but  without  the  knowledge  or  consent  of  the  in- 
dorsers,  inserted  the  name  of  the  second  indorser  as  a  payee  in  the  body 
of  the  note,  and  discounted  it,  and  it  was  held  that  the  alteration  re- 
leased both  indorsers.     Aldrich  v.  Smith,  37  Mich.  468. 

§  4.  As  to  indorsees.  To  strike  out  the  name  of  the  indorsee,  in 
a  full  or  special  indorsement  of  a  promissory  note,  and  substitute  the 
name  of  another,  without  the  consent  of  the  indorser,  is  a  material 
alteration  of  the  contract,  and  no  recovery  can  thereafter  be  had  upon 
it,  against  the  indorser.      Grimes  v.  Piersol,  25  Ind.  246. 

§  5.  What  are  material.  See  ante,  p.  473,  Art.  1,  §§  10,  11.  An 
alteration  of  a  negotiable  instrument,  sufficient  to  discharge  the  party 
bound  for  the  payment  thereof,  must  be  made  in  a  material  part.  And 
as  a  general  rule,  the  insertion  of  words  which  do  not  affect  the  rights 
or  responsibilities  of  the  parties  will  not  render  the  instrument  void, 
in  the  absence  of  any  fraudulent  intent  to  change  its  legal  effect.  Kin- 
cannon  V.  Carroll,  9  Terg.  (Tenn.)  11  ;  Blair  v.  Bank  of  Tennessee, 
11  Humph.  84  ;  HxLmphreys  v.  Crane,  5  Cal.  173.  See  Booth  v. 
Towers,  56  N.  T.  (11  Sick.)  22.     Thus  where  an  alteration  in  a  prom- 
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issory  note  conforms  to  the  true  intention  of  tlie  parties  thereto,  is  hon- 
estly made  to  correct  a  mistake,  and  with  no  intent  of  procuring 
any  advantage,  it  will  not  vitiate  the  note.  The  law  will  presume  or 
dispense  with  the  assent  of  the  maker  of  the  note  to  such  alteration. 
McRaven  v.  Crisler,  53  Miss.  542.  See,  also,  Conner  v.  Routh,  7 
How.  (Miss.)  176;  Newins  v.  DeGrand,  15  Mass.  436. 

Where  a  negotiable  promissory  note  was  made  payable  on  a  condi- 
tion, and  the  condition  was  written  below  the  note,  on  the  same  piece 
of  paper,  it  was  held  that  the  note  and  the  condition  were  parts  of  a 
single  entire  contract,  and  that  the  fraudulent  removal  of  the  condition, 
by  tearing  the  paper,  was  such  a  material  alteration  as  rendered  the 
note  void  in  the  hands  of  a  hona  fide  holder.  Gerrish  v.  Glines,  56 
N.  11.  9.  See,  also,  Cochran  v.  Nebeher^  48  Ind.  459  ;  Benedict 
v.  Cowden,  49  N.  Y.  (4  Sick.)  396 ;  S.  C,  10  Am.  Pwep.  382.  But 
where  the  words  alleged  to  have  been  erased  were  merely, — "  This  note 
is  given  upon  condition," — and  there  is  nothing  to  show  what  the  con- 
dition was,  it  was  held  that,  as  the  words  were  immaterial,  the  erasure 
did  not  vitiate.     Palmer  v.  Largent,  5  Neb.  223. 

Where  one  of  the  makers  of  a  promissory  note,  after  full  knowledge 
of  an  alteration  therein,  distinctly  and  unconditionally  promises  to  pay 
it,  it  becomes  immaterial  whether  the  alteration  was  material,  as  by 
such  act  he  adopts  the  note  as  his  own,  and  is  bound  to  pay  it  ( Good- 
speed  V,  Cutler,  75  111.  534) ;  and  partial  payments  of  a  promissory  note, 
and  with  full  knowledge  of  the  fact,  will  be  deemed  to  be  a  ratification 
of  the  alteration.  Evans  v.  Foreman,  60  Mo.  449.  See  ante,  p.  473, 
Art.  1,  §  9. 

Where  the  payee  of  a  note,  desiring  to  transfer  it,  and  being  ignorant 
of  the  appropriate  method,  erased  his  own  name  and  inserted  that  of 
the  transferee,  but  subsequently,  and  before  delivery,  restored  the  in- 
strument to  its  original  form  and  transferred  it  by  indorsement,  it  was 
held  that  the  alteration  was  not  material.  Horst  v.  Wagner,  43  Iowa, 
373 ;  S.  C,  22  Am.  Eep.  255. 

§  6.  Alteration  as  to  consideration.  Where  a  promissory  note 
which  does  not  state  that  it  is  given  for  any  consideration  is  altered  by 
adding  a  consideration,  the  alteration  is  material.  Lowe  v.  Argrove,  30 
Ga.  129.  So,  adding  the  words  "  with  difference  of  exchange,"  though 
made  under  an  honest  mistake  of  right,  avoids  a  note.  MerricTcY.  Boury^ 
4  Ohio  St.  60.  Where  two  sign  a  note,  and  one  of  them  afterward  alters 
it,  by  increasing  the  sum  payable,  without  the  other's  consent,  the  latter 
is  discharged.  Goodman  v.  Eastman,  4  N.  H.  455.  If  one  of  the  par- 
ties to  a  note  add  the  words  "  after  due,  ten  per  cent,"  the  alteration  is 
material,  and  will  release  a  party  not  ratifying  or  consenting  to  the 
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change.  And  it  is  held  that  the  rule  holds,  even  though  the  alteration 
be  made  with  honest  intent,  in  order  to  conform  the  note  to  the  agree- 
ment of  the  parties.  The  alteration  vitiates  the  note,  regardless  of  the 
intention.  Evans  v.  Foreinan,  60  Mo.  449.  The  fraudulent  alteration 
of  a  promissory  note,  by  the  insertion  of  word's  which  make  it  appear 
to  be  for  a  greater  sum  than  that  for  which  it  was  originally  given, 
avoids  the  note  in  the  hands  of  a  l)onajide  indorsee  for  a  valuable  con- 
sideration, although  the  alteration  could  not  be  detected  on  a  careful 
scrutiny.  Wade  v.  Withington,  1  Allen,  561.  The  maker  must  guard 
the  public  against  frauds  and  alterations  by  refusing  to  sign  negotiable 
paper  in  such  form  as  to  admit  of  fraudulent  practices  with  ease,  and 
without  ready  detection.     Zimmerman  v.  Rote^  75  Penn.  St.  188. 

On  the  settlement  of  an  account,  a  note  was  written  underneath  the 
same,  on  the  same  paper,  reciting  the  account  as  the  consideration.  Af- 
terward the  note  was  separated  from  the  account,  and  the  words  "  on 
demand  "  added,  and  it  was  held  that  the  alteration  was  material.  Ben- 
jamin V.  McConnell,  9  111.  536. 

It  is  held  to  be  a  material  alteration  to  alter  a  note  in  amount  {Bank 
of  Com,merce  v.  Union  Bank,  3  N.  T.  [3Comst.]  230;  G7'eenfield Sav- 
ings Bank  v.  Stowell,  123  Mass.  196) ;  even  if  the  amount  be  dimin- 
ished. Portage  County  Bank  v.  Lane,  8  Ohio  St.  405  ;  Ghism  v. 
Toomer,  27  Ark.  108.  The  payee  may,  however,  alter  the  body  of  the 
note  to  make  the  amount  correspond  with  the  margin,  where  that  is 
correct,  and  the  error  was  accidental.  Olute  v.  Small,  17  Wend.  237. 
And  see  Boyd  v.  Brotherson,  10  id.  93 ;  Peyton  v.  Harman,  22  Gratt. 
643.  So,  an  alteration  of  figures  in  the  margin  of  a  note,  which  were 
made  to  conform  to  the  words  in  the  body  thereof,  was  held  to  be  im- 
material, these  figures  not  constituting  part  of  the  note.  Sm^ith  v.  Smithy 
1  R.  I.  398.  See  Schryver  v.  Eawks,  22  Ohio  St.  308 ;  ^Yoolfolk  v. 
Bank  of  Amsrica,  10  Bush  (Ky.),  504. 

§  7.  In  name  of  payee.  It  is  well  settled,  that  rendering  a  non-ne- 
gotiable note  negotiable,  as  by  the  interlineation  or  insertion  of  the 
words  "  bearer  "  or  "  order,"  is  a  material  alteration  {Bruce  v.  Wescott, 
3  Barb.  374;  Scott  Y.Walker,  Dudley  [Ga.],  243);  and  will  avoid  the 
note,  even  in  the  hands  of  a  hona  Jlde  purchaser  before  maturity.  More- 
Tiead  v.  Parkersburg  Nat.  Bank,  5  W.  Ya.  74 ;  S.  C,  13  Am.  Rep.  636. 
And  in  Booth  v.  Powers,  56  K  T.  (11  Sick.)  22,  it  was  held  that  where 
a  note  is  made  payable  to  the  order  of  A,  an  alteration  by  erasing  the 
words  "  to  the  order  of,"  and  inserting  "  or  bearer,"  after  the  payee's 
name,  is  a  material  one,  and  vitiates  the  note.  See  Williams  v.  Starr, 
5  Wis.  534.  But  in  the  English  case  of  Atwood\.  Griffin,  2  Carr.  & 
P.  368,  it  was  held  that  if  an  accommodation  bill  is  drawn  payable  to 
Vol.  YI.— 62 
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"bearer,"  and  after  acceptance,  the  words  "  or  order  "  are  added,  the 
bill  is  not  thereby  vitiated,  and  may  be  sued  on  without  a  new  stamp. 
See  Kershaw  v.  Cox,  3  Esp.  246  ;  Knill  v.  Williams,  10  East,  431. 

Before  a  note  payable  to  the  maker's  order  was  indorsed  by  him,  and 
after  its  accommodation  indorsement  by  P.,  the  maker,  without  P.'s 
knowledge  or  consent,  in  negotiating  it  to  S.,  erased  the  word  "  myself," 
and  made  it  payable  to  S.  This  was  held  to  be  a  material  alteration, 
avoiding  P.'s  liability.  Stoddard  v.  Penniman,  108  Mass.  366  ;  S.  C, 
11  Am.  Kep.  363.     See  German  Bank  v.  Dunn,  62  Mo.  T9. 

An  alteration  by  interpolating  the  words  "  or  bearer  "  in  an  instru- 
ment in  the  form  of  a  promissory  note,  but  made  expressly  subject  to 
the  conditions  of  a  mortgage  not  payable  absolutely,  but  only  on  certain 
contingencies,  in  no  way  invalidates  or  changes  the  legal  effect  of  the 
instrument.  Such  an  instrument  is  not  negotiable,  and  the  use  of  the 
words  in  question  would  not  make  it  so.  Goodenoio  v.  Curtis,  33  Mich. 
505. 

§  8.  As  to  time  of  payment.  The  alteration  of  a  note  in  respect  to 
the  time  of  payment,  as  by  altering  the  date  so  as  to  make  it  payable  in 
the  future,  when  by  the  date  the  time  limited  had  already  expired,  is  a 
material  alteration,  and  avoids  the  note  as  to  the  parties  not  assenting 
thereto.     Owings  v.  Arnot,  33  Mo.  406 ;  King  v.  Hunt,  13  id.  97. 

An  alteration  in  the  date  of  a  bill  of  exchange,  payable  at  a  specified 
period  after  its  date,  is  a  material  alteration ;  and  where  the  bill  is 
declared  upon  with  its  altered  date,  the  defense  is  available  to  the 
acceptor  under  a  traverse  of  the  acceptance.  Hvrschman  w  Budd,  L. 
E.,  8  Exch.  171 ;  5  Eng.  Eep.  361.  An  alteration  in  the  date  of  a 
note  and  cognovit,  so  as  to  make  the  note  fall  due  one  year  later,  is  a 
material  alteration,  at  least,  as  to  a  surety  on  the  note.  Wyman  v. 
Toemam.s,  84  Til.  403. 

§  9.  As  to  rate  of  interest.  The  addition  of  an  interest  clause  to  a 
promissory  note,  or  the  alteration  of  the  note  by  increasing  the  rate  of 
interest,  avoids  the  note  as  to  such  promisors  as  do  not  consent  thereto 
{Schnewind  v.  Hacket,  54  Ind.  248  ;  Lee  v.  StarMrd,  55  Me.  491) ;  al- 
though the  alteration  is  made  without  fraudulent  intent  [Fay  v.  Smithy 
1  Allen,  477 ;  Harsh  v.  Klepper,  28  Ohio  St.  200  ;  Warpole  v.  Ellison^ 
4  Houst.  [Del.]  322);  and  even  in  the  hands  of  a  honafide  \\(^Aq:X  {Brad- 
ley V.  Mann,  37  Mich.  1 ;  Holmes  v.  Trumjper,  22  id.  427 ;  S.  C,  7 
Am.  Eep.  661  ;  Washington  Savings  Bank  v.  Ecli!y,  51  Mo.  272);  and 
even  though  the  note  was  altered  before  delivery  to  the  payee.  Wa- 
terman V.  Yose,  43  Me.  504  ;  Draper  v.  Wood,  112  Mass.  315  ;  17  Am. 
Eep.  92.  And  altering  a  note  so  it  should  draw  interest  a  month 
sooner  than  it  did  as  it  was  executed,  was  held  to  release  the  surety, 
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althougli  he  had  afterward,  but  without  knowledge  of  the  alteration, 
made  a  payment  on  the  note.  Benedict  v.  Mine/',  5S  111.  19.  So, 
where  a  note  was  payable  in  one  sum,  with  "  interest  annually,"  it  was 
held  to  be  a  material  alteration  to  insert  "  paid  "  between  "  interest  " 
and  "annually."  Patterson  v.  McNeelij,  16  Ohio  St.  348.  See,  also, 
Dewey  v.  Reed,  40  Barb.  16.  So,  adding  to  a  note,  with  the  consent 
of  the  maker,  the  words  "  interest  payable  semi-annually,"  was  held  to 
avoid  it  as  to  the  sureties,  and  that,  at  the  trial,  the  payee  could  not 
strike  out  the  added  words,  and  recover  on  the  note  in  its  original  form. 
Fulmer  v.  Seitz,  68  Penn.  St.  237 ;  S.  C,  8  Am.  Rep.  172.  It  has, 
however,  been  held  that  filling  a  blank  with  the  rate  of  interest  wiU 
not  avoid  the  note  in  the  hands  of  a  ho7ia  fide  holder.  Rainholt  v. 
Eddy,  34  Iowa,  440 ;  11  Am.  Rep.  152.  And  see  Yishe7'  v.  Wehster,  8 
Cal.  109. 

§  10.  As  to  place  of  payment.  An  alteration  of  a  note,  by  erasure 
of  the  place  at  which  it  was  made. payable  (  White  v.  Ilass,  32  Ala.  430); 
or  by  adding  the  place  of  payment  (  Woodworth  v.  Bank  of  America, 
19  Johns.  391 ;  Major  v.  Hansen,  2  Biss.  195  ;  Whitesides  v.  Northern 
Bank  of  Ky.,  10  Bush  [Ky.],  501 ;  19  Am.  Rep.  74) ;  is  a  material 
alteration  (id.) ;  unless  a  blank  be  left  for  it,  when  the  holder  may  fill 
it.  BedlichY.  Doll,  54  N.  Y.  (9  Sick.)  234 ;  S.  C,  13  Am.  Rep.  573. 
See  American  Nat.  Bank  v.  Bangs,  42  Mo.  450. 

§  11.  Altering  special  stipulations.  Adding  special  stipulations, 
as,  "  without  defalcation  or  set-off,"  is  a  material  alteration  of  a  prom- 
issory note.  Davis  v.  Carlisle,  6  Ala.  707.  So,  in  a  note  payable  in 
"merchantable  neat  stock,"  an  insertion  of  the  word  "young"  after 
the  word  "  merchantable,"  is  a  material  alteration.  Martendale  v.  Fol- 
let,  1  N.  H.  95.  But  the  insertion  of  "  good  "  before  the  words  "  mer- 
chantable wool,"  in  a  note,  does  not  affect  it.  State  v.  Cilley,  id.  97. 
So,  where  a  maker,  after  indorsement,  added  "  payable  before  maturity, 
and  interest  on  unexpired  term  refunded,  if  I  so  elect,"  it  was  held  not 
to  discharge  the  indorser.  Herrick  v.  Baldwin,  17  Minn.  209  ;  S.  C, 
10  Am.  Rep.  161.  So,  the  unauthorized  addition  of  the  words  "  with- 
out relief  from  valuation  or  appraisement  laws,"  by  an  agent  intrusted 
wath  the  filling  up  and  negotiation  of  a  blank  bill  of  exchange,  will  not 
render  it  invalid,  there  being  a  complete  bill  of  exchange  without  them. 
Holland  v.  Hatch,  15  Ohio  St.  464.  And  since  the  statute  law  of 
Pennsylvania  has  destroyed  the  common-law  distinction  between  the 
remedies  on  joint  and  several  instruments,  an  interlineation  of  the  words 
"  or  either  of  us,"  in  a  promissory  note,  is  not  a  material  alteration,  nec- 
essary to  be  accounted  for  by  the  holder.  Miller  v.  Reed,  27  Penn.  St. 
244 ;  S.  C,  3  Grant's  (Pa.)  Cas.  51. 
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§  12.  Altering  signatures.  See  rnite,  pp.  486,  48Y,  §§  2-4.  Signing 
new  names  to  a  promissory  note,  without  the  knowledge  and  consent  of 
one  who  has  already  signed  it  as  surety  for  the  maker,  is  such  a  material 
alteration  of  the  instrument  as  furnishes  such  surety  with  a  good  defense 
against  the  note.  Mc  Vean  v.  /Scott,  46  Barb.  379.  So,  an  alteration  of 
a  promissory  note,  procured  by  the  payee,  by  the  addition  of  the  name  of 
another  party  as  maker,  after  its  execution  and  delivery  to  the  payee  by 
the  former  parties,  and  without  their  consent,  avoids  it  as  to  such  orig- 
inal parties,     lowers  v.  £riggs,  20  Ind.  139. 

But  where  the  payee  of  an  individual  promissory  note,  after  its  de- 
livery to  him,  induced  another  person  to  sign  it,  it  was  held,  in  an  action 
against  the  maker  by  an  innocent  purchaser,  not  to  be  a  material  alter- 
ation, nor  one  affecting  the  validity  of  the  note.  Card  v.  Miller,  1  Hun 
(K  T.),  504  ;  S.  C,  3  N.  Y.  Sup.  Ct.  (T.  &  C.)  635.  So,  where  a  note, 
given  for  accommodation,  appeared  to  have  been  altered  after  the  sig- 
nature of  one  maker,  by  the  addition  of  other  names,  as  joint  makers, 
and  also  by  striking  out  the  words  "  after  date,"  it  was  held  that  these 
alterations  were  not  sufBcient  to  prevent  the  note  from  being  a  subsist- 
ing obligation  against  the  first  maker.  J^inghaTn  v.  Reddy,  5  Ben. 
(Dist.  Ct.)  266.  And  see  Montgomery  Railroad  v.  Hurst,  9  Ala. 
513. 

Where  the  holder  of  a  note  made  by  a  principal  debtor  and  sureties, 
by  an  arrangement  with  the  principal,  suffered  the  signature  of  one  of 
the  sureties  to  be  erased,  it  was  held  that  the  note  was  still  valid  against 
such  principal.  People  v.  Call,  1  Denio,  120.  So,  erasing  the  name 
of  a  surety  to  a  joint  and  several  promissory  note,  by  agreement  between 
the  surety  and  the  payee,  is  not  such  an  alteration  as  will  invalidate  the 
note  as  against  the  principal ;  it  does  not  prejudice  him.  Huntington 
V.  Finch,  3  Ohio  St.  448 ;  BrougUon  v.  West,  8  Ga.  248. 

§  13.  Adding  or  removing  seals.  Affixing  a  seal  to  the  name  of  a 
party  to  a  written  instrument,  when  its  legal  effect  would  be  in  some 
way  thereby  changed,  undoubtedly  is  a  material  alteration.  And  where 
the  defendant's  note  to  the  plaintiff  was  altered  by  the  wife  of  the  latter 
by  affixing  seals  thereto,  without  the  knowledge  or  consent  of  either 
party  to  the  note,  the  note  was  held  to  be  avoided  thereby.  Morrison 
V.  Welty,  18  Md.  169.  But,  affixing  a  seal  to  a  note  after  its  execution, 
by  a  surety,  and  before  it  was  negotiated  to  the  holder,  and  without  his 
knowledge  or  consent,  will  not  avoid  the  instrument  in  his  hands.  Ftd- 
lerton  v.  Sturges,  4  Ohio  St.  529. 

"Where,  after  the  death  of  a  payee,  in  a  sealed  note,  the  note  was  found 
among  his  papers  with  the  seal  carefully  cut  out,  leaving  only  sufficient 
to  show  the  character  of  the  instrument,  it  was  held  that  the  destruction 


ALTEPwATIOK  OF  INSTKUMEKTS.  493 

of  the  seal  must  be  considered  the  act  of  the  payee,  and  that  it  vitiated 
the  note.     Porter  v.  Bolnj,  2  Rich.  (S.  C.)  Eq.  49. 

§  14.  Altering  attestation.  Adding  the  name  of  a  subscribing 
witness  to  a  promissory  note,  when  there  was  none  before,  in  States 
where  the  operation  of  statutes  of  limitation  is  thereby  affected,  is  a 
material  alteration  {Homer  v.  WalUs,  11  Mass.  309) ;  but  adding  a  sec- 
ond witness  where  there  was  already  one  is  immaterial,  for  it  does  not 
affect  the  operation  of  the  statute.  Pord  v.  F'ord,  lY  Pick.  418.  And 
it  is  held  in  Maine  that  adding  the  signature  of  an  attesting  witness, 
where  there  was  none  before,  does  not  annul  the  note,  if  the  alteration 
was  made  without  any  intention  to  defraud.  Thornton  v.  Ajppleton,  29 
Me.  298. 

Where  the  payee  of  a  promissory  note  tore  from  it  the  name  of  the 
subscribing  witness,  the  alteration  was  held  to  be  material,  and  the  note 
thereby  avoided.     Sharpe  v.  Bogwell,  1  Dev.  (N.  C.)  Eq.  115. 

§  15.  Collateral  memorandum.  See  ante,  p.  487,  §  5.  The  sever- 
ance from  a  promissory  note  of  a  memorandum,  made  at  the  same  time 
and  upon  the  same  paper  as  the  note,  and  modifying  its  obligation,  if 
done  without  the  consent  of  the  maker,  is  a  material  alteration,  and 
vitiates  the  note,  even  in  the  hands  of  an  innocent  holder.  Benedict  v. 
Cowden,  49  I^.  Y.  (4  Sick.)  396  ;  S.  C,  10  Am.  Eep.  382 ;  Wait  v.  Pome- 
roy,  20  Mich.  425  ;  S.  C,  4  Am.  Eep.  395.  And  see  State  v.  Stratton, 
27  Iowa,  420 ;  S.  C,  1  Am.  Rep.  282.  Thus,  where  a  bargain  was 
made  as  to  the  terms  of  payment  for  land,  and  a  note  was  thereupon 
written,  payable  on  demand,  and  the  promisor  objected  that  it  was  not 
according  to  the  bargain,  and  a  memorandum  was  then  written  on  the 
same  paper,  according  to  the  bargain,  it  was  held  that  cutting  off  this 
memorandum  was  a  material  alteration  that  avoided  the  note.  WheelocJc 
V.  Freeman,  13  Pick.  165. 

But  the  addition  of  a  date  to  an  indorsement  of  a  partial  payment  on 
the  back  of  a  note  is  not  an  alteration  of  the  instrument.  Howe  v. 
Thompson,  11  Me.  152. 

§  16.  Altering  amount.  The  alteration  of  a  note  in  amount  is  ma- 
terial, except  where  made  in  accordance  with  the  original  intention  of 
the  parties  {Hamelin  v.  Bruck,  9  Q.  B.  306  ;  Greenfield  Savings  Bank 
V.  Stowell,  123  Mass.  196  ;  ante,  p.  488,  §  6) ;  and  even  if  the  amount  be 
diminished.  Portage  County  Bank  v.  Lane,  8  Ohio  St.  405  ;  Chism  v- 
Toomer,  27  Ark.  108. 

§  17.  Presumptions.  See  ante,  p.  474,  Art.  1,  §  12.  The  maker  of 
negotiable  paper  is  always  presumed,  in  the  absence  of  evidence,  to  have 
issued  it  clear  of  all  blemishes,  erasures  and  alterations,  whether  of  the 
date  or  body  of  the  instrument,  and  the  burden  of  showing  an  alteration 
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apparent  upon  inspection  to  have  been  lawfully  made  is  upon  tlie  holder, 
even  though  the  alteration  be  beneficial  to  the  maker.  Heffner  v.  Wen- 
rich,  32  Penn.  St.  423 ;  Neff^.  Horner,  63  id.  32Y ;  3  Am.  Rep.  555  ; 
War^ole  v.  Ellison,  4  Houst.  (Del.)  322 ;  Clifford  v.  Parher,  2  Man. 
&  Gr.  909.  But  where  the  defendant  alleges  an  alteration  of  a  note 
after  he  signed  it,  if  the  alteration  be  not  apparent  upon  the  face  of 
the  instrument,  the  burden  is  on  him.  Mellcel  v.  State  Sewings  Insti- 
tution, 36  Ind.  355.  See  King  v.  Bush,  36  111.  142  ;  Planters',  etc., 
Bank  V.  Irwin,  31  Ga.  371;  Jones  v.  Ireland,  4  Iowa,  63. 

§18.  Recovering  on  original  consideration.  The  general  rule  is, 
that  if  an  alteration  is  made  without  fraudulent  intention,  the  payee 
may  resort  to  the  original  indebtedness,  if  that  was  independent  of  the 
note,  and  has  not  been  discharged  by  the  execution  of  it.  Booth  v. 
Powers,  56  N.  Y.  (11  Sick.)  22 ;  Hunt  v.  Gray,  35  N.  J.  Law,  227 ; 
S.  C,  10  Am.  Rep.  232.     And  see  ante,  p.  485,  §  1. 


ARTICLE  YI. 

ALTERING   OFFICIAL    PAPERS. 

Section  1.  In  general.  Alterations  in  official  documents,  which  have 
always  remained  in  official  custody,  are  presumed  to  have  been  rightly 
made.  Bevotj  v.  New  York,  22  How.  (N.  Y.)  226 ;  S.  C,  35  Barb.  264. 
And  where  an  officer's  return  has  been  interlined,  and  it  does  not  appear 
when  the  interhneation  was  made,  the  presumption  is  that  it  was  made 
before  the  officer  made  his  return,  as  he  would  be  presumed  to  have 
done  his  duty.  Sloan  v.  Stanley,  11  Ired.  (N.  C.)  Law,  627.  See 
Gregory  v.  Ford,  14  Cal.  138. 

Where  a  sheriff,  after  he  had  gone  out  of  office,  amended  a  deed  that 
had  been  given  by  him  while  in  office,  and  created  no  new  right  by  the 
amendment,  it  was  held  that  the  alteration  did  not  affect  the  deed,  and 
was  good,  especially  as  it  was  unnecessary.  Flemming  v.  Powell,  2 
Tex.  225. 

ARTICLE  YIII. 

ALTERING   WILLS. 

Section  1.  In  general.  Where  interlineations  or  erasures  appear  in 
a  will,  and  no  mention  is  made  of  them  at  the  time  of  execution,  they 
will  be  presumed  to  have  been  made  prior  to  the  act  of  execution. 
Wikoff's  A^ppeal,  15  Penn.  St.  281. 

The  fact  that  words  appear  in  a  will  which  are  not  in  the  handwriting 
of  the  testator  is  not  good  cause  for  annulling  the  will,  if  the  words 
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themselves  do  not  change  the  meaning,  nor  alter  the  disposition  made 
by  the  testator,  in  his  own  handwriting.  Heirs  of  McMichael  v. 
Ba/nhston,  24  La.  Ann.  451.  See  Malin  v.  MaUn,  1  Wend.  625.  And 
it  is  held  that  an  alteration  of  a  pecuniary  legacy  in  a  will,  by  the  legatee 
or  a  stranger,  will  not  avoid  the  will  as  to  other  bequests.  Smith  v. 
Fenner,  1  Gall.  (C.  C.)  170. 

After  the  due  execution  of  a  will  of  real  and  j)ersonal  property,  the 
interlineation  of  a  new  pecuniary  legacy  by  the  scrivener,  at  the  testa- 
tor's request,  and  in  the  presence  of  one  only  of  the  subscribing  wit- 
nesses, does  not  invalidate  the  will.  Wheeler  v.  Bent,  7  Pick.  61.  And 
see  Zocke  v.  James,  11  M.  &  W.  901 ;  Jackson  v.  Holloway,  7  Johns. 
394.  So,  an  addition  of  words  to  a  wiU  by  interlineation,  in  the  testa- 
tor's handwriting,  after  the  execution,  but  at  a  time  not  ascertained,  by 
which  a  bequest  of  personal  property  was  enlarged,  was  held  to  be  valid 
and  operative.     Pringle  v.  McPherson,  2  Desau.  (S.  C.)  524. 

It  is  held  in  a  recent  case  in  ISTew  York  that  a  testator  cannot,  by 
obliterations,  partially  revoke  a  will  duly  executed.  Thus,  the  testator, 
after  he  had  duly  executed  his  will,  made,  in  his  own  handwriting,  va- 
rious alterations.  Some  legacies  he  erased,  some  he  directed  to  go  to 
other  persons,  and  he  also  changed  one  of  the  executors,  and  it  was  held 
that  the  will,  as  originally  executed,  should  be  upheld.  Quinn  v.  Qidnrij 
1  N.  Y.  Sup.  Ct.  (T.  &  C.)  437.  See  MoPherson  v.  Glarh,  3  Bradf. 
(K.  Y.)  92 ;  Ruddy  v.  Tllrich,  69  Penn.  St.  177;  S;  C,  8  Am.  Kep. 
238. 
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CHAPTER  yill. 

ANOTHER  ACTION  PENDING. 
ARTICLE  I 

GENERAL    EULES    AND   PEINCIPLES. 

Section  1.  Definition  and  nature.  It  is  the  professed  object  of  law, 
both  common  and  statutory,  to  provide  remedies  for  the  enforcement 
of  every  right,  and  the  redress  of  every  wrong ;  but  it  is  careful  not  to 
permit  its  process  to  be  perverted  into  a  means  of  annoyance  or  oppres- 
sion. It  sometimes  peraiits  separate  causes  of  action  to  be  joined  in 
the  same  suit,  or  to  be  sued  separately,  at  the  option  of  the  plaintiff ; 
and  sometimes  requires  that  all  claims  of  a  similar  character  be  so  joined. 
But  it  presumes  that  a  single  question  can  be  tried  and  determined  by 
means  of  a  single  action ;  and  will  not  permit  a  plaintiff  to  maintain 
more  than  one  action  against  the  same  party  for  the  same  cause,  at  one 
time.  See  Wenhuorth  v.  Barnum,  10  Johns.  228  ;  Harrington  v. 
Libbey,  6  Daly  (N.  Y.),  259.  Certain  limitations  of  this  general  state- 
ment will  be  noticed  hereafter. 

If,  then,  the  plaintiff  in  a  suit  commences  another  suit  against  the 
same  party,  for  the  same  cause,  the  defendant  is  entitled  to  take  ad- 
vantage, in  the  second  suit,  of  the  pendency  of  the  first ;  and  the  ques- 
tion for  our  consideration  in  this  article  is,  in  what  manner  and  to  what 
extent  can  he  avail  himself  of  it.  The  plaintiff,  in  commencing  the  first 
suit,  has  merely  exercised  a  right  guaranteed  to  him  by  law,  and  his 
attempt  to  exercise  the  same  right  a  second  time  can  have  no  possible 
effect  upon  his  cause  of  action.  But  the  pendency  of  the  first  must  and 
does  affect  the  present  right  to  maintain  the  second  suit.  It  is,  there- 
fore, usually,  though  not  always,  matter  in  abatement  and  not  in  bar, 
and  must  be  pleaded  in  abatement,  and,  under  common-law  practice, 
before  pleading  defenses  in  bar.  Davis  v.  Grainger,  3  Johns.  259 ; 
Compton  V.  Greeii,  9  How.  (N.  Y.)  228  ;  EstepY.  Larsh,  21  Ind.  190  ; 
White  V.  Talmage,  3  Jones  &  Sp.  (N.  Y.)  223.  And  see  Dawletj  v. 
Brown,  9  Hun  (N.  Y.),  461. 

Under  the  practice  established  by  the  New  York  Code,  if  the  pen- 
dency of  the  prior  action  appears  on  the  face  of  the  complaint,  it  should 
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be  taken  advantage  of  by  demurrer,  otherwise  by  answer.  Bishop  v. 
Bishop,  7  Eobt.  (N.  T.)  194.  See  Clark  v.  Clark,  id.  276.  In  an 
action  in  justice's  court,  the  pendency  of  a  prior  action  before  another 
Justice  can  be  taken  advantage  of  only  by  answer.  Wright  v.  Maseras, 
56  Barb.  521.  If  the  prior  action  is  for  part  of  an  entire  demand,  its 
pendency  must  be  pleaded  in  abatement  of  an  action  for  the  balance. 
If  the  prior  action  has  been  compromised,  but  no  discontinuance  entered, 
it  is  still  available,  as  a  pending  action,  in  abatement,  but  not  in  bar. 
O'Beirne  v.  Lloyd,  1  Sweeny,  19  ;  S.  C,  6  Abb.  (N.  S.)  387. 

Formerly,  the  second  suit  was  deemed  ^/'^'mfi^yac^e  vexatious,  because 
unnecessary,  and  the  pendency  of  the  first  was  absolute  ground  for 
abating  the  second  suit ;  but  the  modern  practice  is,  not  to  infer  it  to 
be  vexatious,  but  to  inquire  into  the  circumstances  of  the  case,  and  de- 
termine that  question  as  a  matter  of  fact.  State  v.  Dougherty:^  45  Mo. 
294. 

§  2.  It  must  ])e  a  prior  action.  It  is  only  a  prior  suit  that  can  be 
pleaded  in  abatement.  The  commencement  of  a  new  suit  for  the  same 
cause  does  not  work  a  discontinuance  of  one  previously  commenced,  but 
the  pendency  of  the  fi.rst  may  be  pleaded  in  abatement  of  the  second. 
Blair  v.  Cary,  9  Wis.  543  ;  Wood  v.  Lake,  13  id.  84  ;  Ballou  v.  Ballou, 
26  Yt.  673  ;  Benner  v.  Marshall,  1  Wheat.  215.  A  suit  in  which  the 
jiu-isdiction  of  a  court  of  the  United  States  has  attached  is  not  liable  to 
be  abated  by  an  attachment,  subsequently  issued  in  a  State  court,  against 
the  debt  or  instrument  on  which  the  prior  suit  was  brought.  Camp- 
lellY.  Emerson,  2  McLean  (C.  C),  30  ;  Wallace  v.  McConnell,  13  Pet. 
136. 

A  prior  personal  action  will  not  be  abated  on  motion  of  the  defend- 
ant, because  of  the  commencement  of  another  suit,  even  when  the  par- 
ties and  cause  of  action  are  the  same,  much  less  if  they  are  different. 
Rizer  v.  GilljMtricTc,  16  Kans.  564.  A  suit  against  a  carrier  for  the 
value  of  goods  consumed  in  a  warehouse  is  no  bar  to  a  prior  action 
against  the  warehouseman  to  recover  the  insurance  money  received  by 
them  on  such  goods,     Clark  v.  Wilder,  25  Penn.  St.  314. 

§  3.  The  action  must  be  pending.  To  avail  as  a  ground  of  abate- 
ment of  the  second  suit,  the  first  one  must  have  been  pending  when  the 
second  was  commenced,  and  not  merely  at  the  time  of  trial  of  the  latter. 
Hope  V.  Alley,  11  Tex.  259. 

As  to  when  an  action  is  to  be  deemed  commenced,  so  as  to  become  a 
pending  action,  different  rules  prevail  in  different  parts  of  this  country. 
In  some  States  the  mere  issuing  of  the  writ  is  deemed  the  commence- 
ment of  an  action  ;  at  least,  when  it  is  issued  with  an  intention  to  have 
it  served,  and  is  placed  in  the  hands  of  an  ofiicer  for  that  pm'pose.  Car- 
YoL.  YI.— 63 
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Renter  v.  Butterfield,  3  Johns.  Cas.  145  ;  Ford  v.  Phillijps,  1  Pick.  202 ; 
Thompson  v.  Bell,  6  Monr.  560 ;  Day  v.  Lamb,  7  Yt.  426  ;  Bronson 
V.  Earl,  IT  Johns.  65  ;  Johnson  v.  Farwell,  7  Me.  370.  In  others,  the 
suit  is  deemed  commenced  upon  the  actual  service  of  tlie  process.  Cla^^k 
V.  Helms,  1  Root  (Conn.),  487 ;  Perkins  v.  Perkins,  7  Conn.  558 ;  Graves 
V.  Ticknor,  6  N.  H.  537. 

The  plea  of  a  prior  suit  pending  is  an  affirmative  plea,  and  it  is  neces- 
sary for  the  defendant  who  pleads  it  to  establish  it  affirmatively,  and 
to  do  so  by  record  evidence.  Fovjler  v.  Byrd,  1  Hemp.  213.  Its  com- 
mencement must,  therefore,  have  become  a  matter  of  record,  by  entry 
in  court  or  otherwise.  Parkers.  Colcord,  2  N.  H.  36  ;  Commonwealth 
V.  Churchill,  5  Mass.  174.  But  the  return  of  the  process  makes  it  a 
part  of  the  record,  and  such  process  and  its  return  is  therefore  evidence 
of  its  commencement. 

If  the  first  action  is  pending  at  the  time  the  second  is  commenced, 
its  dismissal  or  discontinuance,  after  its  pendency  has  been  pleaded  in 
abatement  in  the  latter  suit,  has  in  some  cases  been  held  insnfiicient  to 
prevent  the  abatement  of  that  suit  {Frogg  v.  Long,  3  Dana  [Ky.],  157); 
even  though  the  plaintiff  gave  the  defendant  written  notice  of  the  dis- 
continuance of  the  first  before  he  commenced  the  second  suit.  Gamshy 
V.  Pay,  52  N.  H.  513.  But  other  cases  hold  that  the  plea  must  show 
that  the  prior  action  is  still  pending  {Ilixon  v.  Schooley,  2  Dutch.  [N. 
J.]  461 ;  O'Beirne  v.  Lloyd,  1  Sweeny,  19  ;  S.  C,  6  Abb.  [N.  S.]  387) ; 
and  others  still,  that  the  plaintiff  may  avoid  the  plea  by  discontinuing 
the  first  suit  at  least  by  the  time  that  issue  is  perfected  in  the  second 
suit,  and  it  is  noticed  for  trial  {Swart  v.  Borst,  17  How.  [N.  Y.]  69) ; 
and  even  that  it  is  a  good  reply  to  such  plea  that  the  prior  action  has 
been  dismissed  since  the  plea.  Cliainberlain  v.  Fckert,  2  Biss.  124. 
Especially  where  it  was  dismissed  without  prejudice.     Trabue  v.  Short, 

5  Cold.  (Tenn.)  293. 

§  4.  The  prior  action  must  be  in  a  competent  court.  In  England 
it  has  been  held  that  the  prior  suit,  to  be  available  in  abatement  of  the 
subsequent  one,  must  be  in  a  court  not  inferior  to  that  in  which  the  sec- 
ond is  brought.  Laughton  v.  Taylor,  6  M.  &o  W.  695  ;  Brinsby  v.  Gold, 
12  Mod.  204 ;  Seers  v.  Turner,  2  Ld.  Raym.  1102.  But  in  this  country 
it  is  deemed  sufficient  that  the  court  wherein  the  cause  is  first  brought 
has  jurisdiction  to  try  an  action  of  that  class,  and  render  a  valid  judg- 
ment.    Boswell  V.  Tunnell,  10  Ala.  958  ;  Johnston  v.  Bower,  4  Hen. 

6  Munf.  (Ya.)  487 ;  Slyhoqf  v.  Flitcraft,  1  Ashm.  (Pa.)  171 ;  Mer- 
riam  v.  Baker,  9  Minn.  40. 

The  pendency  of  a  statutory  arbitration  has  been  held  a  good  ground 
for  abatement  of  an  action  between  the  same  parties  to  recover  a  demand 
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included  in  tlie  submission.  Fahy  v.  Brannagan^  56  Me.  42.  See, 
also,  Bower  v.  Talhnan,  5  Watts  &  Serg.  556. 

But  the  pendency  of  a  suit  in  a  court  not  having  rightfui  jurisdiction 
will  not  avail  to  abate  a  subsequent  suit  for  the  same  cause  in  a  court  of 
rightful  jurisdiction.  Bood  v.  Bsla/va,  lY  Ala.  430.  Nor  will  the  pen- 
dency of  a  suit,  the  complaint  in  which  is  so  defective  that  no  court 
could  properly  render  judgment  upon  it,  bar  the  prosecution  of  another 
suit  for  the  same  cause.     Beynolds  v.  Harris,  9  Cal.  338. 

§  5.  The  action  must  be  oue  between  the  same  parties.  In  order 
to  avail  in  abatement  or  bar  of  a  second  suit,  the  prior  suit  must  be  be- 
tween the  same  parties  ;  and  the  plaintiff  must  sue  in  the  same  capacity, 
and  the  parties  stand  in  the  same  relation  to  each  other,  in  both  suits. 
Casey  v.  Harrison^  2  Dev.  (N.  C.)  244;  Thomas  v.  Freelon,  17  Yt. 
138  ;  Cornelius  v.  Yanarsdallen^  3  Penn.  St.  434  ;    Wadleigh  v.  Yeazie^ 

3  Sumn.  (C.  C.)  165  ;  Colt  v.  Fartridge,  7  Mete.  570 ;  Hashins  v.  Lom- 
lard,  16  Me.  140 ;  Auhurn  City  Bank  v.  Zeonard,  20  How.  (N.  Y.) 
193 ;  S.  C,  40  Barb.  119 ;  Danvers  v.  Dorrity,  14  Abb.  Pr.  (N.  Y.) 
206. 

It  is  no  defense  to  an  action  for  the  conversion  of  bonds  intrusted  to 
the  defendant  for  sale,  that  a  prior  suit  in  replevin  by  another  claimant 
is  pending  against  the  defendant,  if  the  plaintiff  in  the  subsequent  suit 
was  not  made  a  party  thereto,  until  after  he  commenced  his  suit.  Welch 
V.  Sage,  47  N.  Y.  (2  Sick.)  143.  Where  a  vendor  of  goods  has  made  a 
valid  election  to  rescind  the  sale  for  fraud,  the  mere  commencement  of 
an  action  by  him  against  his  vendee  for  the  purchase-price  is  no  defense 
to  an  action  by  him  against  third  parties  for  the  conversion  of  the  same 
goods.  Kinney  v,  Kiernan,  49  N.  Y.  (4  Sick.)  164.  Where  several 
persons  are  liable  on  the  same  demand,  the  pendency  of  a  suit  against 
one  of  them  is  not  good,  either  in  bar  or  in  abatement  of  a  suit  against 
another  of  them.  Henry  v.  Goldney,  15  Mees.  &  W.  494  ;  Oridley  v. 
Rowland,  1  E.  D.  Smith  (N.  Y.),  670.  An  action  for  an  injunction 
and  receiver,  brought  for  the  benefit  of  all  the  creditors  of  an  insolvent 
partnership,  is  no  bar  to  an  action  by  one  creditor  for  the  same  purpose, 
unless  the  former  action  has  proceeded  to  judgment.  Lachaise  v.  Marks, 

4  id.  610.  Nor  can  the  plea  of  pendency  of  a  former  action  be  sustained 
where,  in  the  one  case,  the  action  is  against  a  firm,  on  a  joint  or  firm 
indorsement,  and  in  the  other,  is  against  one  of  the  firm  alone,  and  upon 
a  several  liability  in  which  the  partnership  has  no  interest,  and  which 
can  involve  it  in  no  responsibility.  Blackburn  v.  Watson,  85  Penn. 
St.  241. 

An  individual  creditor  of  a  corporation,  who  is  entitled  to  enforce 
his  claim  against  the  stockholders,  may  maintain  an  action  for  that  pur- 
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pose,  notwithstanding  anotlier  creditor  may  have  previously  commenced 
proceedings  in  equity,  for  sequestration  of  its  property  and  the  appoint- 
ment of  a  receiver.  Kincaid  v.  Dwinelle,  5  Jones  &  Sp.  (N.  Y.)  326  ; 
S.  C.  affirmed,  59  N.  Y.  (14  Sick.)  548.  And  a  creditor,  entitled  to 
enforce  his  claim  against  the  trustees  of  a  corporation  jointly  and  sever- 
ally liable  on  account  of  a  failure  to  file  the  annual  report  required  by 
law,  may  sue  one  of  them  severally,  notwithstanding  the  pendency  of 
another  action  against  all  the  trustees  jointly,  to  enforce  their  joint  lia- 
bility for  making  a  false  certificate  that  all  the  capital  stock  was  paid  in. 
Nimmons  v.  Tappan^  2  Sweeny  (N.  Y.),  652. 

It  has  been  held  in  Kew  York  that  it  is  a  good  defense  to  an  action 
of  ejectment,  that  another  action  is  pending  for  the  same  land,  in  which 
the  parties  are  identical,  except  that  in  the  former  a  co-plaintiff  is  joined 
with  the  plaintiff,  who  sues  alone  in  the  second  suit.  Bitter  v.  Worthy 
68  N.  Y.  (13  Sick.)  62Y.  Eut  generally  all  the  parties  must  be  the  same 
in  both  suits. 

The  pendency  of  an  action  against  two  persons  to  recover  possession 
of  lands  held,  by  them  under  a  referee's  sale,  in  which  they  are  not 
alleged  to  have  any  joint  interest  in  the  same  parcel  of  land,  may  be 
pleaded  in  abatement  of  subsequent  suits  against  them  severally  to  re- 
cover the  same  lands  with  mesne  profits.  Dawley  v.  Brown,  65  Barb. 
107 ;  9  Hun,  461.  But  the  pendency  of  a  prior  suit,  wherein  some  of 
the  defendants  in  the  subsequent  suit  are  defendants,  and  the  plaintiS 
could  be  made  a  party  and  litigate  the  matters  involved  therein,  is  not 
good  in  abatement  of  the  latter  suit.  Loycl  v.  Reynolds,  29  Ind.  299. 
A  partition  suit  by  heirs  is  no  bar  to  proceedings  by  the  widow  of  the 
deceased  for  admeasurement  of  dower,  although  the  court  has,  in  such 
suit,  obtained  jurisdiction  of  her  rights  and  interests.  Matter  of  Sijp- 
perly,  44  Barb.  370. 

It  is  no  defense  to  an  action  to  foreclose  a  mortgage,  that  the  person 
for  whose  benefit  it  was  given  has  commenced  a  prior  action  to  rescind 
the  contract  of  sale,  for  which  the  mortgage  was  part  consideration,  and 
to  have  the  same  delivered  up  and  canceled;  Pullman  v.  Alley,  53  N. 
Y.  (8  Sick.)  637.     ^QQpost,  p.  502,  §  7. 

A  defendant  cannot  plead  in  abatement  a  prior  suit  brought  by  him- 
self against  the  plaintiff.  New  England  Screw  Co.  v.  Bliven,  3  Blatchf. 
(C.  C.)  240 ;   Oshorn  v.  Cloud,  23  Iowa,  104. 

§  6.  The  action  must  be  for  the  same  cause.  In  addition  to  the 
requisites  already  considered,  the  prior  action  must  be  for  the  same 
cause,  in  order  to  bar  or  abate  the  subsequent  one.  Harris  v.  Johnson, 
65  N.  C.  478  ;  Commonwealth  v.  Cope,  45  Perm.  St.  161 ;  Lore  v.  Tru- 
man. 10  Ohio  St.  45.     And  it  must  also  be  of  the  same  nature.     Thus, 
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proceedings  in  rem  do  not  necessarily  interfere~with  those  in  personam^ 
until  satisfaction  is  obtained  in  one  {The  Kalorama  \.  The  Custer^  10 
Wall.  201 ;  Harmer  v.  Bell,  22  E.  L.  &  Eq.  62) ;  nor  do  actions  on  a 
joint  liability  with  those  on  a  several  liability  \u  respect  to  the  same 
debt  {Sowter  v.  Dunston,  1  M.  &  Ry.  508  ;  Wise  v.  Prowse,  9  Price, 
393  ;  Newton  v.  Belcher,  9  Q.  B.  612) ;  nor  do  ^proceedings  to  forfeit 
shares  in  a  stock  company,  with  an  action  for  calls  {Great  Northern  By. 
Co.  V.  Kennedy,  4  Exch.  417 ;  Inglis  v.  Great  Northern  By.  Co.,  16 
Eng.  L.  &  Eq.  55) ;  nor  do  proceedings  in  bankruptcy,  or  on  a  judge's 
order  for  payment,  with  a  common-law  action  for  the  debt  ( Covington 
Y.  Hogarth,  7  M.  &  G.  1030  ;  Wade  v.  Simeon,  1  C.  B.  610) ;  nor  do 
proceedings  in  other  than  common-law  courts,  with  those  in  a  common- 
law  court,  unless  identical  in  their  scope.  Miles  v.  Inhabitants  cf 
Bristol,  3  B.  &  Ad.  915  ;  Foreman  v.  Jeyes,  5  id,  835  ;  Davis  v.  Salter, 
2  Cr.  &  J.  466  ;  Murjyhy  v.  Cadel,  2  Bos.  &  P.  137. 

A  common-law  action  for  services  in  fitting  out  a  vessel  for  sea,  and 
for  wages  as  master,  should  not,  therefore,  be  abated  or  stayed  on  ac- 
count of  the  pendency  of  an  action  in  rem  against  the  vessel  to  enforce 
payment  of  the  same  demand  {People  v.  Judge  of  Wayne  dr.,  27  Mich. 
406  ;  S.  C,  15  Am.  Rep.  195);  nor  an  action  for  freight-money,  on  ac- 
coimt  of  the  pendency  of  such  a  suit  against  the  vessel  for  non-delivery 
of  freight  {Bussell  v.  Alvarez,  5  Cal.  48) ;  nor  an  action  founded  on  the 
master's  lien  upon  freight,  on  account  of  the  pendency  of  a  suit  against 
the  vessel  for  advances,  unless  such  lien  existed  at  the  commencement 
of  the  action  in  rem.     Sorley  v.  Brewer,  1  Daly  (N.  Y.),  79. 

The  following  are  other  instances  of  actions,  founded  on  the  same 
right,  which  may  be  maintained  simultaneously,  because  not  of  the  same 
nature  :  Actions  to  enforce  mechanics'  liens,  and  actions  for  the  debts 
on  which  those  liens  are  founded  (  Webh  v.  Yan  Zandt,  16  Abb.  Pr.  [N. 
Y.]  190 ;  Gainbling  v.  Haight,  59  N.  Y.  [14  Sick.]  354) ;  actions  upon 
the  primary  debt,  and  actions  upon  securities  given  as  collateral  thereto 
{Corn  Exch.  Ins.  Co.  v.  Babcock,  8  Abb.  [N.  S.]  256  ;  S.  C.,  57  Barb. 
231)  ;  and  an  action  by  a  purchaser  of  land  at  sheriff's  sale,  for  the  rents 
and  profits  during  the  time  allowed  by  law  for  redemption,  and  one  of 
ejectment  to  recover  possession  of  the  same  premises.  Henry  v.  Everts, 
30  Cal.  425. 

Unless  the  two  actions  appear  to  be  for  the  same  identical  cause,  they 
can  be  prosecuted  at  the  same  time,  KelseyY.  Ward,  16  Abb.  Pr.  (N. 
Y.)  98.  And  the  question  usually  is,  not  whether  the  debt  or  claim 
for  which  the  second  suit  was  brought  could  have  been,  but  whether  it 
was  included  in  the  first  action.  Chase  v.  Ninth,  etc.,  Ba/nh,  56  Penn. 
St.  355.     The  pendency  of  a  prior  action,  in  which  the  plaintiff  might 


502  ANOTHER  ACTION  PENDING. 

have  recovered  the  property  for  which  the  second  suit  was  brought,  is 
no  bar  to  the  latter  suit,  if,  when  the  first  was  commenced,  the  plaintiff 
did  not  know  that  the  defendant  had  such  property,  and,  consequently, 
did  not  claim  it.  Risley  v.  Squire,  53  Barb.  280.  See  Geeri/Y.  Weljster, 
11  Hun  (N.  Y.),  428,  430.  The  pendency  of  one  suit  by  an  attorney 
against  his  client  for  services  is  no  bar  to  a  subsequent  suit  for  services 
not  alleged  or  shown  to  be  the  same.  Porter  v.  Ruckman,  38  N.  Y. 
(11  Tiff.)  210.  And  the  pendency  of  one  action  for  divorce  on  the 
ground  of  adulteries  committed  by  the  defendant  is  no  bar  to  a  second 
action  for  divorce  founded  on  adulteries  committed  by  him  after  the 
commencement  of  the  first.  Cordier  v.  Cordier,  26  How.  (N.  Y.) 
187. 

The  pendency  of  an  action  for  damages  will  not  prevent  the  plaintiff 
therein  from  setting  up  the  same  damages  as  a  counter-claim  in  a  suit 
afterward  brought  against  him  by  the  defendant  therein.  Wiltsie  v. 
Northam,  3  Bosw.  (N.  Y.)  162.  A  replevin  against  a  sheriff  for  goods 
seized  in  attachment,  and  a  suit  against  him  by  the  plaintiff  in  replevin 
as  assignee  of  the  attachment  debtor  for  the  proceeds  of  perishable  goods 
sold  by  him,  may  be  prosecuted  at  the  same  time.  Witty  v.  Cam])hell^ 
44  N.  Y.  (5  Hand)  410. 

In  criminal  law,  it  is  held  that  the  pendency  of  one  indictment  for 
a  particular  offense  is  no  ground  for  a  plea  in  abatement  to  another  in- 
dictment for  the  same  offense,  where  both  are  pending  in  the  same  court, 
so  as  to  be  under  its  control ;  but,  otherwise,  where  they  are  in  different 
com'ts.  People  v.  Fisher,  14  Wend.  9 ;  Commonwealth  v.  Drew,  3 
Gush.  279  ;  State  v.  Yarlrough,  1  Hawks  (N.  C),  78. 

§  7.  Whether  at  law  or  in  equity.  The  rule  that  a  plaintiff"  shall 
not  be  permitted  to  employ  two  suits,  where  one  will  answer,  prevails 
in  equity  as  well  as  at  law.  The  pendency  of  an  action  at  law  for  the 
same  cause  is  a  good  defense  to  a  suit  in  equity,  if,  in  the  first,  tlie  ]:)lain- 
tiff  may  recover  the  same  damages  as  in  the  second,  and  the  equitable 
relief  asked  is  unnecessary.  Draper  v.  Stouveriel,  38  N.  Y.  (11  Tiff.) 
219;  Heinj) stead  \ .  Conway,  6  Ark.  317.  A  judgment  debtor  who 
sues  his  own  judgment  creditor,  and  in  such  suit  attaches  the  judg- 
ment against  himself,  cannot,  while  that  is  pending,  sue  in  equity  to 
set  off  the  same  claim  against  the  judgment.  Butler  v.  Wehle,  4  Hun,  54 ; 
6  N.  Y.  Sup.  Ct.  (T.  <fe  C.)  241.  And  while  an  action  for  an  accounting 
and  settlement  is  pending  between  partners,  the  defendant  therein  can- 
not maintain  an  action  against  the  plaintiff  for  the  same  purpose,  even 
though  his  complaint  contains  special  averments,  and  asks  extended  re- 
lief, the  character  of  the  action  remaining  unchanged.  Ward  v.  Gore, 
37  How.  Pr.  119.     And  see  Harrington  v.  Lihhy,  6  Daly  (N.  Y.),  259. 
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A  biU  for  additional  and  collateral  matters,  which  might  have  been  in- 
troduced into  the  former  bill  by  amendment,  is  for  the  same  cause,  and 
a  plea  of  the  pendency  of  the  former  bill  is  good.  Dickinson  v.  Cod- 
wise,  4  Edw.  Ch.  341. 

The  pendency  of  a  suit  in  equity  for  the  same  money  is  no  ground 
for  the  abatement  of  an  action  at  law,  where  the  result  of  the  second 
action  may  be  necessary  for  perfecting  the  decree  in  the  first  {Kittredge 
V.  Race,  92  IT.  S.  [2  Otto]  116) ;  nor  that  of  a  foreclosure  suit,  for  the 
abatement  of  a  suit  at  law  on  the  debt,  unless  by  virtue  of  some  statute 
{Joslin  V.  Millsjpaugli,  27  Mich.  517) ;  nor  that  of  a  suit  to  foreclose  a 
mortgage  for  non-payment  of  one  installment  of  interest,  for  the  abate- 
ment of  another  action  to  foreclose  it  for  the  non-paj^ment  of  the  install- 
ment next  falling  due  {Jacobs  v.  Lewis,  47  Mo.  344) ;  nor  that  of  an 
action  to  foreclose  a  prior  mortgage,  for  the  abatement  of  an  action  by 
the  subsec[uent  mortgagee,  though  made  a  defendant  thereto,  to  foreclose 
his  mortgage  {Finlc  v.  Allen,  4  Jones  &  Sp.  [N.  Y.]  350) ;  nor  that  of 
an  action  to  establish  an  equitable  title  to  land,  or  to  quiet  title,  for  the 
abatement  of  an  ejectment  for  such  land  {Bolton  v.  Landers,  27  Cal. 
104  ;  Quinn  v.  Quinn,  27  Wis.  168) ;  nor  that  of  an  action  of  trespass 
on  land,  for  the  abatement  of  a  bill  in  equity  to  restrain  future  trespasses 
{Stewards  Appeal,  56  Penn.  St.  413) ;  nor  is  the  pendency  of  a  suit  in 
equity  to  re-instate  a  dismissed  appeal  good  cause  for  the  abatement  of 
a  suit  on  the  appeal  bond,  in  the  absence  of  any  injunction  to  restrain  it. 
Evans  V.  Lingle,  55  111.  455.  And  the  pendency  of  a  suit  for  divorce 
when  necessaries  were  furnished  the  wife,  is  no  defense  to  an  action 
against  the  husband  for  the  value  of  those  necessaries,  if  she  was  not 
provided  for  by  him,  unless  alimony  had  been  allowed  her.  Johnstone 
V.  Allen,  6  Abb.  (N.  S.)  306 ;  S.  C,  39  How.  506 ;  3  Daly,  43. 

§  8.  Actions  in  foreign  courts.  The  pendency  of  an  action  in  a 
foreign  court  is  no  bar  to  a  new  suit  in  the  country  where  the  defendant 
resides,  for  the  same  cause ;  neither  is  it  ground  for  abatement  or  stay 
of  proceedings  therein.  Cox  v.  Mitchell,  7  C.  B.  (N.  S.)  55  ;  Bowne  v. 
Joy,  9  Johns.  221;  McJiltony.  Love,  13  111.  486;  Salmon  v.Wooton, 
9  Dana,  422 ;  Chatzel  v,  Bolton,  3  McCord,  33 ;  Lyman  v.  Brown,  2 
Curtis  (CO.),  559. 

Even  the  arrest  and  holding  to  bail  of  the  defendant  in  a  suit  com- 
menced in  a  foreign  country  cannot  generally  be  pleaded  in  abatement 
of  the  subsequent  suit  in  the  home  court.  Maule  v.  Murray,  7  T.  R. 
470  ;  Imlay  v.  Ellefsen,  2  East,  453. 

§  9.  Actions  in  State  or  national  courts.  As  to  the  effect  of  the 
pendency  of  a  suit  in  a  State  court  upon  one  for  the  same  cause  in  a  court 
of  the  United  States,  or  the  reverse,  the  decisions  are  at  variance.     It 
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is  held  in  New  York  that  several  actions  for  the  same  cause  may,  at  the 
same  time,  be  prosecuted  in  courts  of  different  States,  or  in  a  court 
of  the  United  States  and  one  of  a  State  not  in  the  same  jurisdiction,  or 
perhaps  within  it ;  but  that  the  plaintiff  cannot  use  in  each  court  all  the 
remedies  and  processes  allowed  by  its  laws,  to  the  needless  vexation  of 
the  defendant  [LoriUard  F.  Ins.  Co.  v.  Meshural,  7  Eobt.  [N.  Y.]  308); 
and  that  the  pendency  of  an  action  in  a  court  of  the  United  States  is  no 
bar,  and  no  ground  for  a  stay  of  proceedings  in  a  new  suit  in  a  State  court. 
Walsh  V.  DtirMn,  12  Johns.  99.  And  the  United  States  courts  hold 
that  the  pendency  of  a  suit  in  a  State  court  is  no  defense  in  abatement 
of  an  action  for  the  same  cause  in  the  United  States  circuit  court. 
Loving  V.  Marsh.,-  2  Cliff.  311 ;  Greenwood  v.  Rector.,  1  Hemp.  Y08. 
Otherwise,  if  property  sufficient  to  satisfy  the  demand  has  been  attached 
in  the  action  in  the  State  court  of  another  State.  Laxorence  v.  Rem- 
ington.^ 6  Biss.  M.  But  it  is  held  in  New  Hampshire  that  the  United 
States  circuit  court  for  the  district  of  New  Hampshire  is  not  a  foreign 
court  as  to  courts  of  that  State ;  and  the  pendency  of  a  suit  in  the  former 
court  is  good  in  abatement  of  the  suit  in  the  State  court.  Smith  v,  At- 
lantio  M.  F.  Ins.  Co.,  22  N.  H.  21. 

§  10.  Actions  in  another  State.  The  general  rule  is,  that  the  pen- 
dency of  a  suit,  either  at  law  or  in  equity,  in  another  State,  is  not  a  good 
plea  in  abatement  to  a  subsequent  suit  for  the  same  cause.  Humphries 
V.  Dawson.,  38  Ala.  199 ;  Smith  v.  Lathrop,  44  Penn.  St.  326 ;  Hogg  v. 
Charlton,  25  id.  200 ;  Telverton  v.  Conant,  18  N.  H.  123 ;  Wood  v. 
Lalce,  13  Wis.  84;  Eaton,  etc.,  R.  R.  Co.  v.  Hunt,  20  Ind.  457 ;  Brad- 
ley V.  Bank,  id.  528  ;  Burrows  v.  Miller,  5  How.  (N.  Y.)  51 ;  Williams 
V.  Ayrault,  31  Barb.  364 ;  Allen  v.  Watt,  69  111.  655 ;  Seevers  v.  Cle- 
ment, 28  Md.  426  ;  Davis  v.  Morton,  4  Bush  (Ky.),  442. 

It  is  no  defense  to  an  action  on  a  note  that  one  of  the  plaintiffs  has 
sued  thereon  in  another  State,  and  attached  property  there  sufficient  to 
satisfy  the  demand.  Hecker  v.  Mitchell,  5  Abb.  Pr.  (N.  Y.)  453 ;  S. 
C,  6  Duer,  687.  Nor  is  it  a  defense  to  an  action  by  the  receivers  of 
an  insurance  company  that  the  claim  has  been  garnished  or  attached  in 
a  prior  action  pending  in  a  court  of  another  State,  to  which  the  receivers 
were  parties.  Osgood  v.  Maguire,  61  Barb.  54.  Nor  does  the  pendency 
of  an  action  against  a  buyer  of  goods  in  another  State  effect  an  action 
in  New  York  for  the  possession  of  such  goods  in  the  hands  of  the  as- 
signee of  such  purchaser,  on  the  ground  of  fraud  in  the  transfer.  King 
V.  Phillips,  8  Bosw.  (N.  Y.)  603. 

§  11.  Effect  of  pending  appeal.  An  appeal  pending  from  a  judg- 
ment dismissing  an  action  is  no  bar  to  a  cross-action  by  the  defendant. 
Lord  V,  OstroMder,  43  Barb.  337.     But  an  appeal  pending  from  a  judg- 
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ment  foreclosing  a  mortgage  is  a  good  defense  to  an  action  to  set  aside 
the  mortgage  as  a  cloud  on  title,  l)y  one  who  was  a  party  and  appeared 
in  the  foreclosure  action.  Allen  y.  Malcolm,  12  Abb.  (N.  S.)  335. 
And  where  judgment  has  been  rendered  in  an  action  in  favor  of 
some  of  the  defendants  and  against  others,  and  the  latter  appeal,  they 
can  plead  the  pendency  of  their  appeal  in  abatement  of  a  subsequent 
action  for  the  same  cause.  Gregory  v.  Gregory,  1  Jones  &  Sp.  (N. 
Y.)  1. 

§  12.  Effect  of  a  writ  of  error.  It  has  been  held  in  New  York 
that  the  pendency  of  a  writ  of  error  on  a  judgment  may  be  pleaded  in 
abatement,  but  not  in  bar,  of  a  suit  on  such  judgment.  Jenhins  v.  £*e- 
poon,  2  Johns.  Cas.  312.  But  in  Illinois  it  is  held  that  the  pendency  of 
a  writ  of  error  cannot  be  pleaded  in  abatement  of  another  action  in  the 
same  State,  unless  such  writ  operates  as  a  supersedeas ;  nor  then,  if  sued 
out  after  the  commencement  of  the  second  suit.  Mojilton  v.  Love,  13 
ni.  486.  And  a  writ  of  error  brought  to  reverse  a  judgment  dismissing 
a  bill  in  chancery,  after  another  bill  has  been  filed  by  the  administrator 
of  the  plaintiff,  wiU  itself  be  abated.  Carr  v.  Casey,  20  111.  637. 
Vol.  YI.— 64 
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CHAPTER  IX. 

ARBITRATION  AND  AWARD. 

ARTICLE  I. 

OF    ARBITEATION    AND     AWARD. 

Section  1.  Definition  and  nature.  Arbitration  is  an  amicable  mode 
of  settling  disputes  by  referring  them  to  the  decision  of  one  or  more 
individuals  mutually  agreed  upon  by  the  parties.  The  agreement  is 
called  a  submission,  the  persons  agreed  upon  are  called  arbitrators,  and 
their  decision  is  called  an  award.  The  purpose  is  to  avoid  needless  and 
expensive  litigation,  and  the  object  has  met  with  so  much  favor  that 
statutes  have  been  enacted  providing  that,  in  certain  cases,  the  award 
of  arbitrators  may  be  accepted  as  the  judgment  of  the  court  in  cases 
depending  between  the  parties.  This  class  of  submissions  are  called 
statutory  submissions,  and  are  regulated  by  and  must  conform  to  the 
statute. 

But  common  law  submissions  differ  from  the  former  class,  in  that 
they  are  dependent  entirely  upon  the  agreement  of  the  parties,  and 
have  no  validity  if  either  withdraws  his  assent  before  an  award  is 
made,  and  in  that  the  award  merely  has  the  force  of  a  debt  in  favor 
of  the  person  in  whose  favor  it  is  made,  against  the  other  party,  and 
can  only  be  enforced  by  an  action  at  law  thereon,  or  by  application  to 
a  court  of  equity  for  a  specific  performance.  But,  while  a  common- 
law  award  is  not  a  judgment  in  the  strict  sense  of  the  word,  and  cannot 
be  enforced  as  such,  yet,  it  possesses  many  of  the  attributes  of  a  judg- 
ment, and  in  many  cases  reaches  farther,  and  more  effectually  settles 
controversies  between  parties  than  would  a  judgment  of  a  court  of  law. 
A  court  of  law  can  only  conclude  the  parties,  as  to  matters  set  forth  in 
the  declaration  under  which  the  judgment  is  rendered,  and  only  their 
legal  rights,  leaving  all  equitable  rights  still  open  for  adjustment.  But 
an  award  reaches  out  and  embraces  and  settles  all  the  rights  of  the 
parties  as  to  the  matters  submitted,  hoth  legal  and  equitable,  and  for- 
ever settles  all  controversies  pertaining  thereto,  so  that  no  other  human 
tribunal,  as  between  the  parties  thereto,  and  their  privies,  can  ever  re- 
adjudicate  them,  unless  the  award  is  first  set  aside  upon  the  ground  of 
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fraud  or  mistake.     See  Jones  v.  Welwood^  9  Hun  (N,  Y.),  166,  169 ; 
Locke  V.  Filley,  14  id.  139. 

§  2.  Common  law  submissiou.  At  the  common  law,  a  submission 
may  be  made  either  in  writing  or  by  parol,  by  the  agreement  of  the 
parties,  and  an  award  made  in  pursuance  of  a  parol  submission  is  as 
binding  upon  the  parties  as  one  made  in  writing.  A  submission  by 
parol  implies  a  promise  to  submit  and  abide  by  the  award,  and  binds 
both  parties  as  effectually  as  a  written  submission  could,  and  places  them 
under  the  same  obligations  to  each  other,  and  imposes  upon  them  the 
same  liabihties  {Evans  v.  McKinsey,  Litt.  Sel.  Cas.  [Ky.]  262),  as  to  all 
matters,  the  title  to  which  can  be  passed  by  parol.  Davy  v.  Faw,  7  Cr. 
(TJ.  S.)  1Y2.  But  disputes  concerning  real  estate  cannot  be  submitted 
by  parol,  even  at  common  law  {Miller  v.  Graham,  1  Brev.  448);  and 
such  a  submission  would  be  unavailing  to  vest  a  title  to  lands,  as  a  right 
or  title  thereto  can  only  be  vested  by  deed.  The  common-law  rule  may 
be  said  to  be,  that  a  parol  submission  is  valid  and  binding  except  when 
the  controversy  relates  to  land,  or  to  some  matter  in  reference  to  which 
the  parties  could  not  bind  each  other  by  parol.  Valentine  v.  Yaleritine, 
2  Barb.  Ch.  430 ;  Titus  v.  Sca/ntling,  4  Blackf .  89 ;  Shockey  v.  Glas- 
ford,  6  Dana,  9  ;  Martin  v.  Chajmian,  1  Ala.  278  ;  French  v.  JVew,  28 
K  y.  (1  Tiff.)  147;  2  Abb.  Ct.  App.  209.  But,  even  if  the  ride  were 
otherwise,  relative  to  submissions  relating  o  land,  such  submissions 
would  be  void  under  the  statute  of  frauds.  Stark  v.  Cannady,  3  Litt. 
(Ky.)  399,  402 ;  Fhilhriclc  v.  FreUe,  18  Me.  255.  It  is  held  that  matters 
relating  to  the  price  of  land  may  be  submitted  by  parol  {Davy  v.  Faw, 
7  Cr.  [U.  S.]  172) ;  and  it  has  been  held  in  Pennsylvania  that  a  parol 
submission  as  to  a  boundarj^  line  is  valid.  Bowne  v.  Cooper,  7  Watts,  311. 
See,  also,  Orr  v.  Hadley,  36  N".  H.  575.  And  so  is  a  parol  submission 
as  to  damages  growing  out  of  a  contract  relating  to  land  {Carson  v. 
Farlywine,  14  Ind.  256) ;  if  the  contract  itself  is  valid.  McMullen  v. 
Ifayo,  8  Sm.  &  M.  298.  But  if  the  contract,  in  reference  to  which  the 
submission  is  made,  is  within  the  statute  of  frauds,  the  submission  is 
void.  Thus,  where  "  the  right  to  a  mill  and  lumber  "  was  submitted  to 
arbitration  by  parol,  the  award  was  held  to  be  inoperative,  the  terms 
of  the  submission  being  broader  than  the  statute  of  frauds  would  justify, 
which  makes  contracts  as  to  leases  of  lands,  for  a  longer  period  than  one 
year,  not  binding  unless  made  in  writing.  McMullen  v.  Mayo,  8  Sm. 
&  M.  298.  It  is  not  essential  in  order  to  warrant  a  submission  at  com- 
mon law,  that  any  suit  should  be  pending  between  the  parties  {Fitus  v. 
Scantling,  4  Blackf.  89) ;  nor  is  it  necessary  that  there  should  be  an 
express  agreement  to  abide  by  the  award,  as  from  the  submission  the 
law  implies  such  promise.      Yalentine  v.  Yalentine,  2  Barb.  Ch.  430. 
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At  the  common  law,  unless  otherwise  specially  stipulated  by  the  parties, 
a  submission  to  arbitration  of  a  pending  suit  operated  as  a  discontinu- 
ance thereof.  Mooers  v,  Allen,  35  Me.  276 ;  Croolcer  v.  Buck^  41  id. 
355 ;  Wilson  v.  Williams,  ^^  Barb.  209.  But  if  the  submission  pro- 
vides for  the  entry  of  a  judgment  on  the  award,  and  judgment  is  entered 
accordingly,  the  parties  are  concluded  by  their  agreement,  and  cannot 
be  heard  to  allege  that  the  submission  and  judgment  were  not  warranted 
by  law.  Id. ;  Green  v.  Patchen,  13  Wend.  293.  And  see  Itogers  v. 
Wall,  6  Humph.  (Tenn.)  29  ;  McMinnville,  etc.,  R.  J2.  Co.  v.  Hiiggins, 
59  Tenn.  177. 

A  verbal  submission  is  superseded  if  a  written  submission  is  after- 
ward made  {Symonds  v.  Mayo,  10  Cush.  39 ;  Freeman  v.  Beadle,  2 
Koot  [Conn.],  492) ;  and  a  submission  in  writing  to  three  arbitrators 
will  supersede  a  previous  or  even  a  simultaneous  submission  to  two,  by 
parol.  Loring  v.  Alden,  3  Mete.  (Mass.)  576.  Provision  is  made  in  all 
the  States  for  the  arbitration  of  disputes  between  parties,  under  a  rule  of 
court,  in  which  case  the  award  of  the  arbitrators  is  adopted  as  the 
judgment  of  the  court,  and  in  many  of  the  States  this  j^roceeding  may 
be  adopted,  even  though  no  cause  is  pending  between  the  parties.  But 
these  statutory  provisions  do  not  supersede  the  common-law  j)ractice  of 
arbitration,  unless  expressly  so  provided  ;  and  parties,  who  do  not  choose 
to  resort  to  the  statutory  method,  may  conform  to  the  requisites  of  the 
common-law  practice,  and  the  award  will  be  binding  and  operative. 
Peachy  v.  Ritchie,  4  Cal.  205 ;  Peirce  v.  Kirlty,  21  Wis.  124  ;  Byrd 
V.  Odem,  9  Ala.  755;  Howard  v.  Sexton,  4  N.  T.  (4  Comst.)  157;  S. 
C,  1  Denio,  440;  Overly  v.  Overly,  1  Mete.  (Ky.)  11  ;  Coffin  v. 
Woody,  5  Blackf .  423  ;  Conger  v.  Dean,  3  Iowa,  463.  See,  also,  Day 
V.  Hammond,  57  N.  Y.  (12  Sick.)  479  ;  S.  C,  15  Am.  Eep.  522.  And 
it  is  held  in  some  of  the  States  that  a  submission  and  award,  which 
cannot  be  sustained  under  the  statute,  may  yet  be  good  as  a  common- 
law  submission  and  award  {Tyler  v.  Dyer,  13  Me.  41 ;  Estejp  v.  Larsh, 

16  Ind.  82 ;    Willingham  v.  Harrell,  36  Ala.  583 ;  Moore  v,  Barnett, 

17  Ind.  349)  ;  but  in  others  it  is  held,  that,  where  it  is  evident  thai 
the  parties  intended  a  statutory  arbitration,  the  proceedings  must  be 
judged  by  the  statute,  and  if  not  sufficient  under  its  provisions,  they 
cannot  be  sustained  as  a  common-law  arbitration.  This  is  upon  the 
principle  that  the  evident  intention  of  the  parties  must  control  and 
that  they  cannot  be  bound  simply  because  the  proceedings  can  be 
sustained  when  it  was  evidently  their  intention  only  to  be  bound  in 
a  certain  other  way  entirely  difEerent  in  its  result  and  effect  [Deerjield 
V.  Arms,  20  Pick.  480 ;  Pierce  v.  Kirhy,  21  Wis.  124) ;  and,  where 
it  is  uncertain  whether  the  parties  intended  a  statutory  or  a  common- 
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law  submission,  effect  is  to  be  given  to  their  intention   as  gathered 
from  the  submission  itself.     Large  v.  Passmore,  5  S.   &  K.    (Penn.) 
51.     A  submission  does  not  requu-e  any  particular  form   of  words. 
It   is   enough   if  there  is  an   agreement  to  abide  by  the   decision   of 
certain  persons   upon  a  particular  matter.      Khnhall  v.  Wcdker,   30 
HI.  482;    Willson  v.   Gett?/,  57  Penn.  St.   266.     But,  if  a  statutory 
submission  is  intended,  the  provisions  of  the  statute  as  to  the  form 
and  mode  of  execution  must  be  strictly  complied  with.       Thus,  if 
the  statute  requires  that  the  submission  shall  be  under  seal,  the  seal  is 
an  indispensable  requisite  {Hamilton  v.  Hamilton^  2T  111.  158),  and  must 
be  affixed  to  the  instrument  by  a  person  having  authority  to  do  so 
{Madison  Ins.  Co.  v.  Griffin^  3  Ind.  27Y) ;  and  if  so  required  must  be 
acknowledged  {Fhik  v.  FinTi,  8  Iowa,  313) ;    and  an  acknowledgment 
executed  by  one  only  of  two  parties  is  not  sufficient  {Horton  v.  Wilde 
8  Gray,  425) ;  and  a  specification  of  the  demand  submitted,  if  so  pro- 
vided, must  be  annexed  to  the  submission  {Bullard  v.  CooUdge,  3  Mass. 
324  ;  Pierce  v.  Pierce,  30  Me.  113) ;  and  must  be  subscribed  by  the 
party  making  it  {Mansfield  v.  Doughty,  3  Mass.  398) ;  and  indeed  the 
statute  should  in  all  respects  be  complied  with,  and  if   any  imperative 
provision  of  the  statute  is  omitted,  it  vitiates  it,  and  it  cannot  be  treated 
as  a  valid  statutory  submission  even  though  the  parties  assent  to  its 
being  so  treated  {Francis  v.  Ames,  14  Ind.  251 ;  Sargent  v.  Ham/pden, 
29  Me.  70) ;  nor  can  a  submission  as  to  matters  not   within  the  pro- 
visions of  the  statute  be  regarded  as  binding  although  formally  sub- 
mitted by  both  parties.     Butler  v.  Mace,  47  Me.  423.     In  order  to  be 
operative  as  a  vahd  submission  it  must  be  mutual,  and  equally  bindino- 
upon  both  parties.     Thus,  where  the  consideration  for  a  submission  on 
the  part  of  a  son  was  an  undertaking  on  the  part  of  the  other  party — his 
father — to  convey  certain  land  which  he  held  in  trust  under  a  will,  and 
which  he  had  no  legal  right  to  convey,  it  was  held  that,  as  the  submis- 
sion was  not  binding  upon  hoth  parties,  it  was  not  binding  as  to  either. 
Yeamans  v.  Teamans,  99  Mass.  585.     So  the  submission  must  have 
been  fairly  obtained.     If  one  of  the  parties  was  induced  to  enter  into 
it  through  the  fraud  of  the  others,  as  by  inducing  the  other  party  to 
accept  a  person  as  an  arbitrator  whom  he  knew  to  be  prejudiced  or  in- 
terested, or  where  one  of  the  parties  is  guilty  of  any  species  of  fraud 
that  induced  the  other  to   enter  into  the  submission.      Emerson  v. 
Vdall,  13  Yt.  477 ;  BtdTdey  v.  Starr,  2  Day  (Conn.),  552 ;  Sj)urch  v. 
CrooTc,  19  111.  415  ;  Baird  v.  Crutchfield,  6  Humph.  (Tenn.)  171.  But 
in  order  to  invalidate  the  submission,  there  must  have  been  a  design  to 
deceive,  and  the  other  party  must  have  been  prejudiced  thereby.    Pice 
V.  Loomis,  28  Ind.  399 ;  Ellmaker  v.  BulUey,  16  S.  &  R.  (Penn.)  72 
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§  3.  Parties  to  submission.  Of  course,  any  person  of  sound  mind 
who  is  not  under  any  legal  disability  may  bind  himself  by  a  submis- 
sion to  arbitration.  But,  if  he  enters  into  a  contract  of  submission  on 
behalf  of  some  other  person,  it  must  appear  that  he  had  the  requisite 
authority  to  bind  such  person  in  that  respect,  or  that  such  person,  know- 
ing the  facts,  ratified  his  acts.  The  mere  fact  that  two  or  more  per- 
sons are  jointly  interested  in  a  matter,  whether  as  joint  contractors,  co- 
sureties, tenants  in  common,  joint-owners  or  as  copartners,  does  not 
authorize  one  to  bind  the  other  by  a  submission  to  arbitration,  whether 
the  instrument  be  under  seal  or  otherwise.  Stead  v.  Salt^  3  Bing.  101 ; 
Adams  v.  Bankhart,  1  C.  M.  &  E.  681 ;  Martin  v.  Thrasher,  40  Yt. 
460 ;  Karthaus  v.  Ferrer,  1  Pet.  222.  Such  a  power  does  not  arise 
out  of  the  relation  of  joint  ownership,  joint  liability,  or  even  out  of  the 
relation  of  copartnership.  Adamis  v.  Bankhart,  1  Or.  M.  &  E.  681 
Harper  v.  Fox,  7  "W.  &  S.  142  ;  Harrington  v.  Higham,  13  Barb.  660 
Armstrong  v.  Bohinson,  5  G.  &  J.  (Md.)  412,  422  ;  Ahhott  v.  Dexter, 
6  Gush.  108 ;  Jooies  v.  Bailey,  5  Cal.  345 ;  Backtis  v.  Coyne,  35  Mich.  5 
Morrow  v.  Biley,  15  Ala.  710,  In  all  such  cases,  all  the  parties  who 
are  to  be  bound  by  an  award  must  be  parties  thereto.  Yol.  5,  p.  133. 
But  a  person  who  is  to  be  affected  by  an  award  may,  by  his  assent 
thereto  even  after  an  award  is  made,  be  treated  as  ratifying  the  act  of 
the  party  making  the  submission,  so  as  to  make  it  obligatory  upon  him, 
and  this  may  be  implied  from  an  acceptance  of  the  fruits  of  the  award 
with  knowledge  of  the  facts.  Buchanan  v.  Corry,  19  Johns.  137,  141. 
So,  too,  in  the  case  of  partners,  when  in  order  to  secure  the  right  of  the 
firm,  under  a  contract,  it  is  necessary  that  a  submission  should  be  made 
within  a  certain  time,  one  partner  may,  in  the  absence  of  his  copart- 
ners, submit  the  matter  to  arbitration,  and  his  copartners  will  be  bound 
thereby  unless  they  afterward  seasonably  dissent  therefrom  {Brink  v. 
]^ew  Amsterdam  Ins.  Co.,  5  Eobt.  [1^.  Y.]  104),  and  in  such  a  case, 
when  the  partnership  had  a  right  which,  by  the  terms  of  a  contract 
which  it  had  entered  into,  it  would  lose  unless  a  submission  was  season- 
ably made,  and  the  other  partners  were  absent  so  that  they  could  not 
be  consulted  in  reference  to  the  matter,  the  submission  by  one  partner 
would  seem  to  be  such  a  necessary  act  that  authority  would  be  implied 
so  as  to  make  his  act  binding  upon  the  firm.  Ferrer  v.  Oven  7  B.  & 
C.  427.  Generally,  however,  in  the  absence  of  proof  of  express  author- 
ity, or  a  subsequent  ratification,  a  submission  by  one  copartner  will  be 
void  as  to  the  others  {Martin  v.  Thrasher,  40  Yt.  460,  465  ;  Backus  v. 
Coyne,  25  Mich.  5 ;  Karthatis  v.  Ferrer,  1  Pet.  222,  228 ;  McBride 
V.  Hagan,  1  Wend.  327,  337  ;  Wood  v.  Shepherd,  2  P.  &  H.  442,  457), 
but  in  all  cases  the  submission  will  be  binding  upon  the  party  making 
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it  {Elliot  V.  Ba/vis,  2  B.  &  P.  338 ;  Strangford  v.  Green,  2  Mod.  228 ; 
Jackson  V.  Stanford,  19  Ga.  14 ;  Armstrong  v.  Rohinson,  5  G,  &  J. 
[Md.]  412 ;  Doe  v.  Tii^jper,  4  Sm.  &  M.  261 ;  Laijton  v.  Hastings,  2 
Harr.  [Del.]  147;  Potter  v.  McCoy,  26  Penn.  St.  458),  the  rule  being, 
that,  where  one  undertakes  to  submit  to  an  award  for  another,  he  shall 
be  bound  by  it  and  his  bond  shall  be  forfeited,  if  the  person  for  whom  he 
undertook  does  not  do  what  the  award  requires  of  him.  Shelf  v. 
Bailey,  Com.  R.  183.  Thus,  where  an  attorney  for  B,  concerning 
matters  with  C,  undertakes  with  C  to  submit  such  matters  to  arbitra- 
tion for  B,  the  award  will  be  good  to  bind  the  attorney,  although 
inoperative  as  to  B.  Bacon  v,  Biibarry,  Salk.  70 ;  S.  C,  1  Ld.  Raym. 
246.     See,  also,  HoAjnes  v.  Wright,  4  Hayw.  (Tenn.)  63. 

But  whatever  the  rule  may  be  as  it  resj^ects  the  personal  liability  of 
an  agent,  it  is  well  settled  that  an  attorney  at  law,  as  such,  has  author- 
ity to  submit  the  cause  to  arbitration  {Thomas  v.  Ilewes,  2  C.  &  M. 
519 ;  Faviell  v.  Eastern  Counties  Railway  Co.,  2  Exch.  344  ;  Jenkins 
V.  Gillespie,  10  Miss.  31 ;  Holker  v.  Parker,  7  Or.  436),  and  the  sub- 
mission, although  made  without  the  knowledge  or  authority  of  his 
client,  is  binding  upon  the  latter.  Id. ;  Morris  v.  Grier,  76  N.  C.  410. 
And  an  oral  agreement  to  submit  is  sufficient,  if  it  appears  to  have  been 
known,  fully  understood,  and  assented  to,  by  the  attorney.  Everett  v. 
CharUstown,  12  Allen,  93.  See,  also,  StoJcely  v.  Rohinson,  34  Penn. 
St.  315. 

A  corporation  may  submit  a  case,  or  matters  of  difference  between 
it  and  an  individual  or  another  corporation,  and  such  submission  may 
be  made  by  the  officer  thereof  who  is  empowered  by  its  by-laws,  charter, 
or  by  vote  of  the  corporation,  to  act  for  it  in  such  matters,  and  a  special 
resolution  or  vote  is  not  necessary.  Isaacs  v.  Beth  Hamedash  Society, 
1  Hilt.  (N.  T.)  469  ;  Tuscaloosa  Bridge  v.  Jemison,  33  Ala.  476. 
A  power  to  sue  and  be  sued  includes  the  power  to  arbitrate,  that  being 
one  of  the  modes  of  settling  disputes  {AlexoMdria  Canal  Co.  v.  Sioann, 
5  How.  [U.  S.]  83) ;  and  if  a  submission  is  made  by  an  agent  without 
any  express  authority,  yet,  if  it  is  shown  that  the  corporation  has  pre- 
viously frequently  ratified  submissions  made  by  him,  it  will  be  bound. 
Wood  V.  Atd)urn  R.  R.  Co.,  8  N.  Y.  (4  Seld.)  160.  The  rule  is  that, 
where  there  is  a  power  to  contract  with  a  liability  upon  the  contract, 
there  is  generally  a  power  to  arbitrate,  hence  it  is  held  that  a  municipal 
coi-poration,  or  any  department  thereof,  may  make  a  valid  submission. 
Brady  v.  Mayor  of  Brooklyn,  1  Barb.  584 ;  City  of  Shaivneetown 
V.  Baker,  85  111.  563  ;  Kane  v.  Fon  Du  Lac,  40  "Wis.  495  ;  Reming- 
ton V.  Harrison  County  Court,  12  Bush,  148.  The  selectmen  of  a 
town  have  been  held  authorized  to  submit  to  arbitration   any   claim 
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that  they  have  power  to  audit  and  adjust,  and  the  town  is  bound  by 
the  award  made  {Dix  v.  Ditmmerston,  19  Yt.  262 ;  Boston  v.  Braser, 
11  Mass.  447;  Campbell  v.  Upton,  113  id.  67) ;  and  it  has  been  held 
that  an  agent  of  a  town,  elected  to  bring  and  defend  suits  on  behalf  of 
the  town,  may  bind  it  by  arbitration.  BucMand  v.  Conway,  16  Mass. 
396 ;  Schoff  v.  Bloomfield,  8  Yt.  472.  A  guardian  may  bind  his  ward 
by  a  submission.  Weed  v.  Ellis,  3  Cai.  (1^.  Y.)  253 ;  Weston  v. 
Stuart,  11  Me.  326 ;  Hutchins  v.  Johnson,  12  Conn.  376.  And  it 
seems  that  the  father  of  a  minor  child,  in  a  case  where  the  child  has 
been  injured,  may  submit  the  whole  matter  of  damages  done  to  the 
infant  to  arbitration,  and  if  the  arbitrators  award  entire  damages  for 
the  injury  done  to  the  parent,  and  also  for  those  done  to  the  child,  the 
award  is  valid,  as  to  both,  the  parent  having  a  right  to  receive  satisfac- 
tion for  the  injury  done  to  his  child  as  well  as  for  the  damage  to  him- 
self. Beehe  v.  Trafford,  Kirby  (Conn.),  215.  And  see  Smith  v.  Kirk- 
patrick,  58  Ind.  254.  An  executor  or  administrator  may  submit  to 
arbitration  all  demands  in  favor  of  or  against  the  estate  he  represents, 
and  the  award  will  bind  the  estate  {Ailing  v,  Munson,  2  Conn.  692  ; 
Bean  v,  Farnam,  6  Pick.  269  ;  Swicard  v.  Wilson,  2  Const.  Rep. 
(S.  C.)  218;  Jones  \.  Beyer,  16  Ala.  221 ;  Bennett  v.  Pierce,  28  Conn. 
315  ;  Kendall  v.  Bates,  35  Me.  357 ;  BoyntonY.  Boynton,  10  Yt.  117. 
But  the  question  whether  an  executor  or  administrator  can  submit 
matters  for  or  against  the  estate  to  arbitration  will  depend  upon  the 
powers  which  he  possesses.  If  his  powers  as  to  the  collection  or  pay- 
ment of  claims  are  restricted  by  statute,  he  possesses  no  such  power. 
Clark  V.  Hogle,  52  Bl.  427.  An  infant  is  not  bound  by  an  award  in 
pursuance  of  a  submission  entered  into  by  liim  [Britton  v.  Williams, 
6  Munf.  [Ya.]  458 ;  Baker  v.  Loveti,  6  Mass.  80) ;  nor,  unless  her 
common-law  disability  has  been  removed  by  statute,  can  a  married 
woman  be  so  bound.  Memphis,  etc.,  R.B.  Co.  v.  Scruggs,  50  Miss.  285  ; 
Palmer  v.  Davis,  28  N^.  Y,  242.  But  when  she  is  given  the  right  to 
contract  and  to  sue  or  be  sued,  she  will  be  bound.  Id. ;  Smith  v. 
Sweeney,  35  K  Y.  (8  Tiff.)  291.  An  officer  of  the  State  or  mtional 
government  has  no  authority  to  submit  matters  on  their  belialf,  unless 
the  power  is  given  by  statute.  United  States  v.  Ames,  1  Wood.  &  M. 
(C.  C.)  76.  An  agent,  unless  specially  authorized  so  to  do.,  has  no  au- 
thority to  enter  into  a  submission  on  behalf  of  his  principal,  and 
authority  to  settle  a  claim  does  not  confer  authority  upon  him  to  settle 
it  by  arbitration.  Thus,  where  the  authority  of  an  agent  was  "  if  you 
can  honorably  and  fairly  settle  with  Reynolds  for  me,  out  of  court,  do 
eo ;  if  not,  let  the  court  and  jury  settle,"  it  was  held  that  the  agent 
was  not  thereby  authorized  to  submit  the  matter  to  arbitration,  and  it 
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■was  also  held  by  the  court  that  authority  to  exercise  a  reasonable  dis- 
cretion, or  to  submit  to  a  reasonable  sacrifice,  did  not  confer  such  power. 
Scarborough  Y.  Reynolds,  12  Ala.  252.  When  an  agent  is  specially 
authorized  to  submit  {BuIUUy.  Musgrave,  3  Gill  [Md.],  31);  or,  where 
after  a  submission  the  principal  ratifies  his  act,  the  principal  is  bound. 
Wood  Y.  Auburn  R.  R.  Co.,  8  N.  T.  (4  Seld.)  160.  But  the  princi- 
pal, in  either  of  the  cases  named,  is  not  bound  by  the  agent's  ratifica- 
tion or  afiirmance  of  the  award  when  made.  Bullitt  \.  Musgrave,  3 
Gill  (Md.),  31.  After  a  party  has  taken  and  enjoyed  large  benefits 
from  an  award,  it  is  too  late  for  him  to  object  thereto,  on  the  ground 
that  his  agent  had  no  written  or  legal  authority  to  bind  him  by  the 
submission.  Perry  x.  Mulligan,  58Ga.  479.  And  see  Memjphis,  etc., 
R.  R.  Co.  V.  Scruggs,  50  Miss.  285. 

§  4.  What  matters  may  be  submitted.  At  the  common  law,  the 
title  to  land  cannot  be  conveyed  by  award,  but  the  question  of  title 
may,  under  a  proper  submission,  be  determined  by  arbitration  and  the 
arbitrators  may  award  that  the  one  shall  convey  to  the  other,  and  upon 
refusal  of  the  party  to  convey  according  to  the  award,  an  action  upon 
the  bond,  if  a  bond  was  given,  or  if  not,  an  action  upon  the  case  may 
be  maintained  against  him  for  not  doing  it  (Kyd  on  Awards,  34 ;  3  Bl. 
Com.  16 ;  Hunter  v.  Rice,  15  East,  100 ;  Taylor  v.  Parry,  1 M.  &  Gr. 
604)  ;  and  now  a  court  of  equity  will  decree  a  specific  performance  of  an 
award  directing  a  conveyance  of  real  estate  {McNeil  v.  Magee,  5  Mas. 
[C.  C]  244;  Jones  v.  Boston  Mill  Co.,  6  Pick.  148;  Ballance  v.  Un- 
derhill,  4  111.  453 ;  McNear  v.  Bailey,  18  Me.  251) ;  when  the  sub- 
mission is  under  seal  and  executed  with  such  formalities  and  conditions 
that  such  an  award  may  properly  be  made.  Akely  v.  Akely,  16  Vt. 
450.  Even  though  an  award  cannot  of  itself  give  a  title  to  land,  yet  it 
may  settle  a  controversy  relating  thereto,  and  will  preclude  the  person 
against  whom  it  is  given  from  disputing  the  title  in  an  action  of  eject- 
ment. Doe  V.  Rosser,  3  East,  15.  In  such  cases  the  party  is  estopped 
by  his  own  agreement  from  disputing  the  other  party's  title.  Shelton 
V.  Alcox,  11  Conn.  240 ;  Shepard  v.  Ryers,  15  Johns.  497 ;  Whitney 
V.  Holmes,  15  Mass.  152.  The  award  does  not  have  the  operation  of 
conveying  the  land,  but  it  concludes  him,  by  his  own  agreement,  from 
disputing  the  other  party's  title  {Morris  v.  Rosser,  3  East,  15) ;  and 
thus,  the  effect  of  the  common-law  rule  is  practically  destroyed,  or, 
rather,  overcome,  and  now,  whenever  the  parties  by  their  own  act 
transfer  real  property  or  exercise  any  act  of  ownership  respecting  it, 
they  may  refer  any  dispute  concerning  it  to  arbitration,  and  the  arbi- 
trators may  order  any  act  to  be  done  by  either,  which  the  parties  have 
power  to  do  by  agreement.  Blair  v.  Wallace,  21  Cal.  317.  The 
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award  itself  does  not  pass  the  title,  but  it  may  be  set  up  by  way  of 
estoppel,  or  may,  in  a  proper  case,  be  specifically  enforced  by  a  court 
of  equity.     Parmalee  v.  Allen,  32  Conn.  115 ;    Williams  v.   Warren, 
21  111.  541 ;  Philbrick  v.  Preble,  18  Me.  255  ;  Hodges  v.  Saunders, 
17  Pick.  470.     It  is  held  that  even  a  parol  submission  in  regard  to  real 
estate  is  valid  if  the  contract  as  to  the  real  estate  between  the  parties 
to  the  award  is  itself  binding  {McMullen  v.  Mayo,  8  Sm.  &  M.  298) ; 
and  in  all  cases,  where  the  submission  only  relates  to  the  payment  of 
money,  the  fact  that  the  controversy  relates  to  real  estate  does  not  in- 
validate the  award,  even  though  the  submission  is  by  parol,  if  the  con- 
tract to  which  the  submission  relates  is  not  within  the  statute  of  frauds. 
And  where  the  submission  is  in  writing  and  under  seal,  the  title  to  real 
estate  may  be  settled  under  it.     Page  v.  Foster,  7  N.  H.  392  ;  Carey  v. 
Wilcox,  6  id.  177.  Although  arbitrators  cannot  award  land  so  as  to  pass 
the  title  {Pen  v.  Allen,  2  N.  J.  Law,  34,  48),  yet  they  may  award  that 
one  party  shall  convey  it  to  the  other,  and  the  award,  being  treated  as  a 
contract  between  tlie  parties,  will  be  specifically  enforced.     Imlay  v. 
Wilioff,  4  ]Sr.  J.  Law,  132.     Where  the  award  relates  to  the  boundaries 
of  land,  it  should  fix  the  lines  so  distinctly  that  an  officer  would  have 
no  trouble  in  ascertaining  and  giving  possession  of    the  premises  and 
designating  its  limits  and  bounds.     Aldrich  v.  Jessiman,  8  N.  H.  516. 
Any  matter  growing  out  of  a  legal  contract  may  be  submitted  to  arbi- 
tration, but  as  the  parties  cannot,  by  any  act  of    theirs,  give  validity 
to  an  illegal  transaction,  it  follows  as  a  matter  of  course  that  a  submis- 
sion involving  matters  void  for  illegality,  or  as  being  against  public 
policy,  cannot  be  made  the  subject-matter  of  a  submission  to  arbitra- 
tion, nor  will  a  submission  be  upheld  where  part  of    the  matters  have 
been  made  the  subject-matter  of  an  indictment    {Watson  v.  McCul- 
lum,  8  T.  E,.  520)  ;    nor  can  criminal   matters  be  submitted  {Jaiies' 
Case,  1  Leon,  203 ;    Ilason  v.  Watkins,  2  Yent.  109) ;    nor  can  the 
question  be  submitted  whether  a  man  sliall  marry  a  certain   woman, 
because  such  a  submission  is  against  public  policy,  as  all  marriages  ought 
to  be  free,     1  Bac.  Abr.  304.     But  damages  resulting  from  the  breach 
of  a  contract  to  marry,  as  well  as  any  thing  relating  to  a  marriage  por- 
tion, may  be  submitted.     Id.      It  was  formerly  held  that  debts  due 
under  a  specialty  could  not  be  submitted,  nor  any  matter  that  was  in- 
volved in  a  judgment.     But  this  rule  no  longer  prevails,  and  it  is  now 
held  that  matters  growing  out  of  contracts  under  seal,  or  even  matters 
of  record,  may  be  submitted  to  arbitration,  as  a  suit  upon  or  matters 
relating  to  an  administration  bond  {Stout  v.  Commonwealth,  2  Rawle 
[Penu.],  341) ;  or  debt  on  a  bail  recognizance  {Stevenson  v.  Docherty,  3 
Watts,  176)  ;  or  a  scire  facicos  upon  a  judgment  upon  an  award.  Hill 
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V.  Craivford,  8  S.  &  R.  477.  A  certain  and  fixed  debt,  against  which 
there  is  no  claim  of  oii-set,  and  to  which  there  is  no  defense,  is  held  not 
to  be  discharged  bj  an  award,  when  no  other  matter  is  submitted,  as 
the  end  and  design  of  an  arbitration  is,  to  reduce  uncertain  debts  and 
duties  to  a  certainty,  and  where  it  is  certain  before  arbitration,  there  is 
no  mutuality  in  the  submission  and  the  agreement  is  a.  nudum  pactum. 
Rolle's  Abr.  264.  But,  if  the  sum  due  to  one  man  is  certain,  and  he 
submits  it  with  other  matters  that  are  not  certain,  the  award  will  be 
good,  although  he  is  awarded  only  a  part  of  the  sum  {Godfrey  y.  Ood- 
frey,  2  Mod.  303) ;  and,  generally,  things  which  by  themselves  cannot 
be  submitted,  may,  when  joined  with  others  which  may  be,  form  the 
basis  of  a  valid  award.  Goxall  v.  Sharp,  1  Keb.  937 ;  Morris  v. 
Creach,  1  Lev.  292 ;  Sower  v.  Bradfield,  Cro.  Eliz.  422.  Generally  it 
may  be  said  that  all  matters  of  difference  growing  out  of  contracts,  or 
differences  relating  to  things  real  or  personal,  as  well  as  matters  involv- 
ing the  question  of  liability,  or  of  damages  in  actions  ex  delicto,  such  as 
trespass,  trover  conspiracy,  actions  for  a  nuisance,  for  negligence,  etc., 
may  be  submitted  to  arbitration ;  and  an  award  made  in  pursuance 
thereof  will  be  binding  upon  the  parties.  Noble  v.  Peebles,  13  S.  &  R. 
319  ;  Pey toe's  Case,  9  Coke,  78  ;  DeLong  v.  Stanton,  9  Johns.  38.  But 
when  a  submission  is  made  under  a  statute,  it  cannot  embrace  matters 
that  are  excepted  by  the  statute,  so  that,  in  determining  whether  a  cer- 
tain dispute  can  be  made  the  subject  of  statutory  arbitration,  the  statute 
itself  should  be  consulted  to  ascertain  whether  the  matter  is  excepted 
under  its  provisions. 

§  5.  Of  agreements  to  submit.  A  mere  agreement  to  submit  cer- 
tain matters  to  arbitration  does  not  amount  to  a  submission,  nor  can  it 
be  specifically  enforced  {King  v.  Howard,  27  Mo.  21 ;  Agar  v.  Mack- 
lew,  2  Sim.  &  Stu.  418),  nor  can  it  be  set  up  as  a  defense  to  an  action 
either  at  law  or  in  equity.  But  where,  by  the  terms  of  a  contract,  it  is 
agreed  that  no  action  shall  be  brought  until  the  damages  are  fixed  by 
arbitration,  the  condition  is  valid  and  must  be  substantially  complied 
with  before  an  action  will  lie  {Morton  v.  Cameron,  3  Robt.  [N.  Y.] 
189),  as  where  a  building  contract  provides  that  all  disputes  respecting 
"  the  work  or  finish  of  the  building  "  shall  be  submitted  to  arbitration. 
Haggart  v.  Morgan,  5  J^.  Y.  (1  Seld.)  422.  And  see  Strohmaier  v. 
Zeppenfeld,  3  Mo.  App.  Rep.  429.  So,  a  condition  in  a  policy  of  in- 
surance providing  that,  in  case  of  loss,  any  disagreement  as  to  the  amount 
thereof  shall  be  submitted,  is  valid  and  no  action  can  be  brought  upon 
the  policy  unless  this  condition  is  complied  with,  or  a  waiver  or  some 
other  legal  excuse  for  non-compliance  is  shown.  Mentz  v.  Armenia 
Fire  Ins.  Co.,  79  Penn.  St.  478 ;  21  Am.  Rep.  80 ;  Ins.  Co.  v.  Morse, 
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20  Wall.  445  ;  Scott  v.  Avery,  5  H.  L.  Cas.  827  ;  Trott  v.  City  Ins.  Co., 

1  Cliff.  (C.  C.)  439  ;  Braunstein  v.  Accidental  Ass.  Co.,  1  B.  &  S.  782 ; 
Wright  V.  Ward,  24  L.  T.    (JST.  S.)  439  ;  S.  C,  20  W.  E.  21.     But 

where  such  a  condition  goes  to  the  very  foundation  of  the  action,  and 
operates  to  oust  the  jurisdiction  of  the  courts,  it  is  void  as  being 
against  the  policy  of  the  law,  and  an  action  may  be  brought  without 
offering  to  comply  with  the  condition.     Thus,  in  Goldstone  v.  Oshorne, 

2  C.  &  P.  550,  one  of  the  conditions  of  a  policy  of  insurance  was  that 
if  any  difference  should  arise  on  any  claim,  it  should  be  immediately 
submitted  to  arbitration,  and,  after  directing  how  the  arbitrators  should 
be  chosen,  provided  that  no  compensation  should  be  payable  until  after 
an  award  had  been  made  determining  the  amount  thereof.  It  was 
held  that  this  condition  was  only  operative  as  to  the  amount  of  dama- 
ges and  that,  if  the  insurers  denied  any  liahility  under  the  policy,  an 
action  might  be  brought  without  complying  with  the  condition  (see, 
also,  Mentz  v.  Armenia  Fire  Ins.  Co.,  79  Penn.  St.  478 ;  S.  C,  21 
Am.  Rep.  80),  because  the  tendency  of  such  a  provision  would  be  to 
oust  the  jurisdiction  of  the  courts.  Gr'ay  v.  Wilson,  4  Watts,  41 ; 
Rojper  v,  lendon,  1  El.  &  El.  825 ;  Tredwen  v.  Holman,  1  H.  &  C. 
72 ;  Howe  v.  Williams,  97  Mass.  163  ;  Lowndes  v.  Earl  of  Stamford, 
18  Q.  B.  425.  If,  however,  after  a  loss,  the  parties  submit  (xZZ  questions 
to  arbitration,  and  there  is  no  fraud,  the  award  is  binding,  and  the  same 
rule  applies  to  all  contracts  containing  such  a  provision.  Kynaston  v. 
Liddell,  8  Moore,  223  ;  McDermott  v.  U.  S.  Ins.  Co.,  3  S.  &  R.  (Penn.; 
604 ;  Zallee  v.  Laclede,  etc.,  Ins.  Co.,  44  Mo.  530.  The  courts  will 
not  interfere  if  the  parties  see  fit  to  resort  to  such  a  tribunal  voluntarily, 
but  it  will  not  compel  them  to  do  so.  Patterson  v.  Triurrvph  Ins.  Co., 
64  Me.  500. 

The  parties  to  an  arbitration  have  the  right  to  submit  a  portion  only 
of  the  subjects  involved,  and  an  award  will  not  be  set  aside  for  not 
including  matters  not  brought  to  the  attention  of  the  arbitrators. 
Jones  v.  Welwood,  71  N.  Y.  (26  Sick.)  208. 

§  6.  Revocation.  All  common-law  submissions  to  arbitration,  whether 
by  parol,  in  writing  or  by  deeds,  are  revocable,  even  though  the  parties 
expressly  agree  that  they  shall  not  be.  No  stipulation  in  such  agree- 
ments will  be  sustained,  either  at  law  or  in  equity,  which  deprives  a 
party  from  having  recourse  to  courts  of  justice  to  settle  his  differences, 
if  he  so  elects ;  consequently,  independent  of  some  statutory  restric- 
tion, an  agreement  of  this  character  cannot  be  made  irrevocable  {Marsh 
V.  Pacher,  20  Yt.  198  ;  Davis  v.  Maxwell,  27  Ga.  368 ;  Johnson  v. 
Andress,  5  Phil.  [Penn.]  8  ;  Tohey  v.  Connty,  3  Story  [C.  C],  800); 
and  this  right  may  be  exercised  any  time  before  the  award  is  actually 
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made  {Leonard  v.  House,  15  Ga.  473 ;  Allen  v.  Watson,  16  Johns. 
205  ;  Bray  v.  JEnglish,  1  Conn.  198 ;  Aspinvxdl  v.  Tousey,  2  Tyler 
[Yt.],  328);  and  by  such  revocation  he  annuls  all  contracts  relative  to 
the  submission,  and  leaves  the  other  party  to  rest  entirely  on  the  pen- 
alty of  the  bond,  if  there  is  one,  or  to  his  remedy  upon  the  case,  if  no 
bond  was  entered  into.  Pond  v.  Harris,  113  Mass.  114  ;  Asjpinwall  v. 
Towsey,  2  Tyler  (Yt),  328;  Miller  \ .  Junction  Canal  Co.,  53  Barb. 
590 ;  Craftshury  v.  Hill,  28  Yt.  763  ;  Brown  v.  Leavitt,  26  Me.  251. 
In  Pennsylvania  it  has  been  held  that,  where  by  agreement  of  the  par- 
ties, proceedings  in  chancery  for  an  account  were  discontinued,  and  in 
consideration  thereof  a  submission  to  a  final  reference  under  the  statute 
was  made,  that  the  submission  was  irrevocable  {McGheehen  v.  Duffield, 

5  Penn.  St.  497) ;  and  the  same  rule  prevails  in  Maryland  with  the  fur- 
ther provision  that  even  the  parties  by  consent  cannot  revoke  the  rule 
without  leave  of  court.  P?dllipsy.  Shipley,  1  Bland,  516.  But  it  will 
be  found  in  reference  to  statutory  arbitrations,  that  the  question  of  the 
right  of  revocation  will  depend  upon  the  provision  of  the  statute  itself, 
in  that  respect.  Montgomery  County  v.  Carey,  1  Ohio  St.  463 ; 
Bloomer  v.  Sherman,  5  Paige,  575  ;  Heath  v.  President  of  Gold  Ex- 
change, 38  How.  Pr.  168.  After  an  award  is  made  and  published, 
neither  party  can  revoke  the  submission  without  the  consent  of  the 
other  {Marsh  v.  Parker,  20  Yt.  198 ;  Clement  v.  Hadloch,  13  N.  H. 
185) ;  and  in  I^ew  York  it  has  been  held  that,  after  the  case  has  been 
argued  and  submitted  to  the  arbitrator,  the  power  of  revocation  is  lost 
{Bank  of  Monroe  v.  Widner,  11  Paige's  Ch.  529)  ;  and  this  seems  to 
be  in  accordance  with  the  provisions  of  the  statute  as  now  existing 
in  that  State.  Heath  v.  JSfew  York  Gold  Exchange,  38  How.  168  ;  S. 
C,  7  Abb.  (IST.  S.)  251.  If  the  submission  is  by  parol,  it  may  be  re- 
voked by  parol,  but  the  party  must  give  distinct  notice  of  revocation 
1  Bac.  Abr.  306  ;  Keyes  v.  Fulton,  42  Yt.  159.  A  submission  in 
writing  can  only  be  revoked  in  writing  {McFarlane  v.  Cushman,  21 
Wis.  401 ;  Mullins  v.  Arnold,  4  Sneed  (Tenn.),  262 ;  Evans  v.  Cheek, 
3  Hayw.  42  ;  Ya7i  Antwerp  v.  Stewart,  8  Johns.  125) ;  and  where  the 
submission  is  under  seal,  it  has  been  held  that  the  revocation  must  also 
be  under  seal  {Brown  v.  Lea/oitt,  26  Me.  251 ;  Wallis  v.  Carpenter,  13 
Allen,  1 9)  ;  and  it  has  been  held  that  a  parol  agreement  between  the 
parties  to  waive  and  abandon  an  award,  made  under  a  submission 
under  seal,  cannot  be  plead  in  bar  to  an  action  on  the  bond. 
Braddick  v.  Thompson,  8  East,  344.  A  revocation  is  presumed 
from  the  fact  that  one  of  the  parties  brings  an  action  against 
the   other   after   a   submission  is   entered   into.        Peters  v.    Craig, 

6  Dana,  307.     If  the  submission  is  made  by  one  party  on  one  side,  and 
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two  on  the  other,  one  of  the  two  cannot  revoke  it  without  the  assent 
of  the  other.  Robertson  v.  McNiel,  12  Wend.  578  ;  1  Bac.  Abr.  308. 
The  death  of  one  of  the  parties  to  the  submission  operates  as  a  revo- 
cation per  se  {Malntire  v.  Morris,  14  "Wend.  90  ;  Bristow  v.  Binns, 
3  D.  &  E.  181 ;  Cooj?er  v.  Johnson,  2  B.  &  Aid.  394  ;  Fotts  v.  Ward, 
1  Marsh.  3G6)  ;  unless  otherwise  expressly  provided  in  the  articles  of 
submission  (Macdongall  v.  Robertson,  2  Y.  &  J.  11 ;  Wrightson  v. 
Bywater,  3  M.  &  W.  199)  ;  so  the  marriage  of  Sifeme  sole,  after  submis- 
sion and  before  award,  puts  an  end  to  the  powers  of  the  arbitrators 
(1  Bac.  Abr.  309) ;  and  if  she  gave  a  bond,  her  bond  is  thereby  forfeited, 
but  it  seems  that  the  forfeiture  may  be  saved  by  the  husband  and  wife 
offering  to  submit  again,  Charnley  v.  Winstanley,  5  East,  266 ; 
Samin  v.  Norton,  3  Keb.  9.  The  bankruptcy  of  one  of  the  parties 
may  or  may  not  operate  as  a  revocation  according  to  the  provisions  of 
the  bankrupt  law.  If  the  claims  involved  in  the  admission  are  proved 
or  allowed  in  the  bankrupt  court  and  the  assignee  does  not  make  him- 
self a  party  to  the  submission,  the  bankruptcy  proceedings  will  super- 
sede the  award.  Rex  v.  Bingham,  2  Tyrw.  46.  A  revocation  upon  a 
condition  is  a  complete  revocation  and  takes  away  the  powers  of  the 
arbitrator  {Crofoot  v.  Allen,  2  "Wend.  494);  and  after  a  revocation, 
the  party  cannot  withdraw  the  same  and  permit  the  arbitrator  to  pro- 
ceed so  as  to  save  the  forfeiture  of  his  bond,  or  his  liability  for  the 
expenses  of  the  other  party.  Nungate  v.  Digelder,  2  Keb.  10  ;  Noble 
V.  Harris,  3  id.  745.  If  either  of  the  arbitrators  refuses  to  act,  the 
submission  becomes  abortive,  and  both  parties  are  released  therefrom 
(  Wooley  V.  Clarh,  2  D.  &  E.  158  ;  Blundell  v.  Brettargh,  17  Yes.  Jr. 
242) ;  unless  provision  is  made  for  such  a  contingency  by  agreeing  upon 
a  substitute.  In  some  of  the  States  the  statute  makes  provision  for 
this  contingency.  Wilson  v.  Cross,  7  Watts  (Penn.),  495  ;  Binsse  v. 
Wood,  47  Barb.  624.  In  Massachusetts,  it  is  held  that,  under  the 
statute,  the  award  must  be  made  by  the  arbitrators  named  in  the  rule, 
and  that  the  parties  cannot,  even  by  an  agreement  in  writing  indorsed 
upon  the  rule,  substitute  another.  Woodbury  v.  Proctor,  9  Gray,  18. 
But  in  Yirginia  the  right  of  substitution  is  recognized.  Ross  v.  Pleas- 
ants, Wythe,  147.  The  notice  of  revocation  is  sufficient  if  it  is  suf- 
ficiently definite  to  give  the  other  party  to  understand  that  such  is  his 
intention.     Frets  v.  Frets,  1  Cow.  335. 

§  7.  Who  may  Ibe  arbitrators.  The  parties,  knowing  the  facts, 
may  submit  their  differences  to  any  person  whether  he  is  interested  in  the 
matters  involved  {Monongahela  Nav.  Co.  v.  Fenton,  4  W.  &  S.  [Penn.] 
205) ;  or  is  related  to  one  of  the  parties,  and  the  award  will  be  bind- 
ing upon  them,  and  knowledge  of  such  facts  coming  to  them  after  the 


AKBITRATIOlSr  AND   AWAED.  519 

sitbmission  is  made,  but  while  there  is  still  power  to  revoke,  if  be  neg- 
lects to  revoke  the  submission  but  permits  the  award  to  be  made,  he 
is  treated  as  having  waived  the  objection  and  is  bound  by  the  award. 
Da/ois  V.  Forshee,  34  Ala.  107.  But  if  the  facts  were  unknown  to  one 
of  tlie  parties  the  objection  would  be  fatal  to  the  award.  JBroivri  v. 
Leavitt,  26  Me.  251 ;  HicJcs  v.  McDonnell,  99  Mass.  459.  Infants, 
mimarried  women,  and  indeed  any  person  of  ordinary  discretion  may 
be  an  arbitrator,  because  every  person  must  use  his  own  discretion,  and 
being  at  liberty  to  choose  whom  he  Hkes  best,  he  cannot  afterward 
object  to  the  want  of  honesty  or  of  understanding  in  them,  or  that  they 
have  not  done  him  justice.     1  Bac.  Abr.  31Y. 

§  8.  General  powers  and  duties.  There  is  a  broad  distinction  be- 
tween the  powers  of  arbitrators  under  a  common-law  submission,  and 
those  appointed  under  a  statute,  and  this  distinction  must  not  be  lost 
sight  of.  In  a  common-law  submission  the  arbitrators  are  not  required 
to  be  sworn,  nor  are  they  bound  to  conform  to  the  rules  of  law  or 
equity  in  the  admission  of  evidence,  or  in  arriving  at  a  result.  So 
long  as  they  keep  within  the  limits  of  the  submission  and  do  not  act 
corruptly,  and  there  is  no  fraud  or  evident  mistake,  their  decision  is 
conclusive.  Brown  v.  Bellows,  •!  Pick.  179,  192  ;  Todd  v.  Barloio,  2 
Johns.  Ch.  551.  They  have  the  power  to  decide  upon  both  the  law  and 
the  fact,  and  neither  party  can  complain  that  they  have  made  a  mistake 
in  either  respect.  Mitchell  v.  DeSchaatnps,  13  Rich.  9  ;  Memjphis,  etc., 
R.  R.  Co.  V.  Scruggs,  50  Miss.  285  ;  Mickles  v.  Thayer,  14  Allen,  114; 
Portland  Maniifg  Co.  v.  Fox,  18  Me.  117  ;  Crabtree  v.  Green,  8  Ga. 
8  ;  Conrad  v.  Johnson,  20  Ind.  421.  They  are  at  liberty  to  decide 
according  to  equity  and  good  conscience  irrespective  of  the  rules  of 
law  {Bliss  V.  Rollins,  6  Yt.  529)  ;  and  in  a  case  where  an  action  of 
slander  was  submitted,  and  the  arbitrators  awarded  damages  for  words 
not  actionable,  the  court  refused  to  interfere  {Shephard  v.  Watroiis,  3 
Cai.  [IST.  r.]  166) ;  and  the  rule  generally  is,  both  at  law  and  in  equity, 
that  arbitrators  are  clothed  with  authority  to  decide  the  questions  sub- 
mitted to  them,  and  that,  if  their  authority  has  been  fairly  exercised, 
their  decision  cannot  be  revised.  To  warrant  the  court  in  reviewing 
their  action  upon  the  merits  something  more  than  error  of  law  or  of 
judgment  as  to  the  facts  must  be  established.  It  must  appear  either 
that  they  have  transcended  their  powers,  or  have  committed  a  mistake 
so  gross  and  palpable  as  to  evince  partiality,  corruption  or  grave  mis- 
conduct ( Wynn  v.  Bellas,  34  Penn.  St.  160  ;  Perkins  v.  Giles,  53 
Barb.  342  ;  Wade  v.  Powell,  31  Ga.  1 ;  Mtdder  v.  CraA)at,  2  Bay  [S. 
C],  370 ;  Bennett  v.  Russell  34  Mo.  524 ;  Webher  v.  Ives,  1  Tyler 
[Yt.],  441 ;  Goldsmith  v.  Tilly,  1  H.  &  J.  [Md.]  361 ;  Bell  v.  Price, 
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22  N.  J.  L.  578 ;  Wheatleij  v.  Martin,  6  Leigli  [Va.],  62  ;  Aspley  v. 
Thomas,  17  Tex.  220  ;  Brown  v.  Green,  7  Conn.  536 ;  Bridgman  v. 
Bridgman,  23  Mo.  272) ;  resnlting  in  an  injury  to  the  party  seeking 
to  avoid  their  action  {Daniels  v.  Willis,  7  Minn.  374 ;  Pomroy  v. 
Kibhee,  2  Root  [Conn.],  92 ;  Davy  v.  /^o-?^,  7  Cr,  171 ,'  TomUnson  v. 
Ha/nnmond,  8  Iowa,  40) ;  as  a  party  benefited  by  a  mistake  has  no 
reason  to  complain.  Galvin  y.  Thompson,  13  Me.  367 ;  Lyman  v. 
Arms,  5  Pick.  21 3 ;  Macon  v.  Crump,  1  Call.  [Va.]  575  ;  Tw-  re  Brad- 
shaw,  12  Q.  B.  562. 

Since  the  arbitrators  are  personally  trusted  by  the  parties,  with  the 
authority  to  act  for  them  in  reference  to  all  the  matters  submitted, 
they  have  no  power  to  transfer  their  duties  to  another  ;  consequently, 
an  award  that  the  parties  shall  abide  by  the  determination  of  some 
other  person  named  by  them  is  void,  for  two  reasons  :  first,  because  it 
leaves  the  parties  to  abide  by  the  judgment  of  a  person  not  selected 
by  them ;  and,  secondly,  because  the  award  is  uncertain  and  indeter- 
minate. Cookson  V.  Ogle,  Lutw.  550  ;  Winch  v.  Saunders  Case,  2  Roll, 
214;  Levezey  v.  Gorgas,  4  Dall.  (Fa.)  71.  But  while  the  arbitrators 
cannot  delegate  to  another  any  of  their  judicial  powers,  they  may  award 
that  others  shall  do  a  certain  ministerial  act  in  subserviency  to  their 
awards.  Moore  v.  Barnett,  17  Ind.  349  ;  Thorp  v.  Cole,  2  Cr.  M.  &  R. 
367  ;  S.  C,  4  Dowl.  (P.  C.)  457.  Thus,  an  award  directing  that  one  of  the 
parties  should  pay  a  certain  sum  per  acre,  for  every  acre  of  land,  to  be 
measured  by  an  able  measurer  in  the  presence  of  the  arbitrators,  at  the 
rate  of  so  many  yards  to  the  pole,  would  be  good,  for  it  is  only  a 
ministerial  act.  Hunter  v.  Bennison,  Hardres,  43.  So  an  award  that 
certain  releases,  conveyances  or  securities  shall  be  executed  according  as 
counsel  may  advise,  has  also  been  held  good.  Cater  v.  Startute,  Styles, 
217;  Rolle's  Abr.  (Arbitration,  1  and  5).  And  ^^e  Harvey  v.  Shelton, 
7Beav,  455  ;  Moore  v.  Barnett,  17  Ind.  349.  But  the  rule  is  other- 
wise where  tlie  award  provides  that  such  instruments  shall  be  exe- 
cuted as  a  person  not  a  counselor  shall  advise.  Emery  v.  Emery,  Cro. 
Eliz.  726.  The  arbitrators  may  recommend  that  the  parties  shall  do 
such  things  as  a  stranger  may  direct  or  advise,  because  if  the  parties  do 
not  comply,  it  is  mere  surplusage,  not  being  a  delegation  of  authority. 
1  Bac.  Abr.  323.  So,  the  arbitrators  must  exhaust  their  power  in 
the  award.  That  is,  they  must  do  all  that  they  intend  to  do ;  they 
cannot  reserve  power  in  themselves  to  do  other  or  further  acts,  as  this 
would  enable  them  to  make  a  double  award  (Rolle's  Abr.  256  ;  Warley 
V.  Bechwith,  Hob.  218  ;  Winch  v.  Sanders,  Cro.  Jac.  584),  and  does 
not  definitely  and  certainly  settle  the  differences  of  the  parties.  Id. 

The  power  of  arbitrators  is  exhausted  when  they  have  once  made  an 
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award,  and  a  second  award  is  void.  Bayne  v.  Morris,  1  "Wall.  97 ; 
Doke  V.  Jatnes,  4  N.  T.  568.  But  if  a  parol  award  is  made,  it  is  not 
vitiated  bj  an  attempt  to  subsequently  reduce  it  to  writing.  Harden 
V.  Harden,  11  Gray,  435.  Tliey  cannot  make  their  award  in  parcels, 
at  different  times.  Thus,  if  parties  submit  all  delfts,  trespasses,  etc.,  to 
them,  they  cannot  make  an  award  relating  to  the  debts  at  onetime,  and 
an  av.'ard  relating  to  the  trespasses  at  another  ;  but,  of  course,  they  may 
deliberate  in  reference  to  one  thing  one  day,  and  another  upon  another 
day,  and  then  make  their  award  as  a  whole  (1  Bac.  Abr.  318) ;  and,  unless 
otherwise  specially  provided  in  the  submission,  the  award  may  be  made 
when  the  parties  are  not  present.  Withers  v.  Drew,  Cro.  Eliz.  676  ; 
Zell  V.  Johnston,  76  N.  C.  302.  If  two  or  more  arbitrators  are  chosen, 
all  must  act,  and  all  must  concur  in  the  award,  and  an  award  made  by 
a  majority,  unless  specially  so  provided  in  the  submission,  or  to  be 
inferred  from  the  manner  or  circumstances  of  the  submission,  will  not 
bind  the  parties.  McCrary  v.  Harrison,  36  Ala.  577;  Hohson  v.  Ma- 
Arthur,  16  Pet.  182 ;  Norfleet  v.  Southall,  3  Mui-ph.  189 ;  Hoff  v. 
Taylor,  5  IST.  J.  Law,  829.  But  if  the  parties  agree  that  the  acts  of  a 
majority  shall  bind,  the  majority  having  notified  all  the  arbitrators  of 
the  time  and  place  of  hearing,  may  proceed  and  hear  the  parties  and 
make  an  award,  if  the  other  arbitrator  refuses  to  attend.  Crofoot  v. 
Allen,  2  "Wend.  494.  It  is  not  necessary  that  the  arbitrators  should 
agree  iipon  every  question  that  arises  during  the  progress  of  the  hearing, 
such  as  relates  to  the  admission  or  rejection  of  evidence,  and  similar 
questions.  It  is  enough  if  they  agree  in  the  final  award  {Camphell  v. 
Western,  3  Paige,  124) ;  and  after  an  arbitrator  has  signed  the  award, 
he  will  not  be  permitted  to  say  that  he  did  not  concur  in  its  provisions. 
Campbell  v.  Western,  3  Paige,  124.  In  Massachusetts  it  has  been  held 
that  where  land  was  to  be  conveyed  according  to  the  appraisal  of  three 
arbitrators,  the  appraisal  of  two,  in  the  presence  of  the  third,  is  binding, 
although  the  appraisal  is  not  concurred  in  by  him.  Phippen  v.  Stickney, 
3  Mete.  (Mass.)  384.  But  this  is  not  the  general  rule,  nor  is  it  consist- 
ent with  the  principles  underlying  the  law  applicable  to  arbitrations  ; 
and,  unless  otherwise  agreed  in  the  submission,  all  must  concur  in  the 
award,  or  it  is  not  operative  and  binding  upon  the  parties  {Hobson  v. 
Mc Arthur,  16  Pet.  1S2 ;  McCrary  v.  Harrison,  36  Ala.  577  ;  Harry- 
mam,  V.  Harryman,  43  Md,  140)  ;  though  a  different  rule  prevails  where 
authority  is  confided  to  several  persons  in  matters  of  pid)lic  concern. 
If  a  power  be  of  a  public  nature,  the  majority  may  perform  the  act  del- 
egated, the  power  being  considered  joint  and  several.  Eames  v.  Haines, 
41  N.  H.  177 ;  Gas  Company  v.  Wheeling,  8  West  Ya.  320  ;  Patterson 
V.  Leavitt,  4  Conn.  50 ;  Young  v.  Buckingham,  5  Ohio,  485  ;  Sinclair 
YoL.  YL— 66 
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V.  Jackson^  8  Cow.  543  ;  Withnell  v.  Gariham^  6  Term  R.  388.  Unless 
the  submission  expressly  shows  that  the  parties  intended  that  the  arbi- 
trators should  decide  the  questions  in  dispute  without  the  aid  or  presence 
of  the  parties,  or  it  is  evident  that  such  was  the  intention,  as,  where  the 
matter  is  merely  one  of  appraisal  {Bushey  v.  Cullen,  20  Md.  534 ;  Col- 
lins V.  Yanderbilt,  8  Bosw.  313 ;  Miller  v.  Kennedy^  3  Rand.  2) ;  the 
arbitrators  must  give  both  parties  notice  of  the  time  and  place  of  meet- 
ing, and  they  have  no  authority  to  proceed  ex  parte  {Bullitt  v.  Mus- 
grawe^  3  Gill  [Md.],  31  ;  Armstrong  v.  United  States^  1  Dev.  Ct.  of 
Claims,  22 ;  Wehher  v.  Ives,  1  Tyler  [Vt.],  441 ;  Uyshaw  v.  Hargrove, 
6  Sm.  &  M.  286  ;  Frey  v.  Yanlear,  1  S.  &  R.  435) ;  and,  where  the 
parties  are  entitled  to  notice  in  the  first  instance,  they  are  entitled  to 
notice  of  the  time  and  place  of  any  subsequent  hearing,  and  it  is  im- 
proper, and  will  invalidate  the  award,  if  the  arbitrators  make  an  exam- 
ination, or  hear  testimony  at  the  request  of  one  of  the  parties,  without 
notice  to  the  other.  Collins  v.  VanderMlt,  8  Bosw.  313  ;  Chaplin  v. 
Kirwan,  1  Dall.  18Y ;  Peters  v.  NewhirTt,  6  Cow.  103 ;  Blanton  v. 
Gale,  6  B.  Monr.  260.  But  if  the  parties  appeared,  the  fact  that  notice 
was  not  given  of  the  time  and  place  of  meeting  is  no  objection.  The 
parties  are  treated  as  having  waived  notice.  Madison  Ins.  Co.  v. 
Griffi,n,  3  Ind.  27Y ;  Shochey  v.  Glasford,  6  Dana  (Ky.),  9.  If  the  sub- 
mission fixes  the  time  when  the  hearing  shall  be  had,  the  parties  are 
entitled  to  no  other  notice,  and  the  hearing  cannot  be  adjourned,  if  one 
of  the  arbitrators  does  not  attend,  by  the  arbitrator  who  does  attend,  to 
any  other  time,  without  the  consent  of  the  parties.  Weir  v.  Johnston, 
2  S.  &  R.  (Penn.)  459.  But  when  the  arbitrators  attend  at  the  time 
and  place  named,  and  there  is  no  limitation  upon  their  powers  in  tliis 
respect  in  the  submission,  they  may  adjourn  the  hearing  because  of  the 
absence  of  one  of  the  parties  {Stiles  v.  Carlisle,  etc..  Turnpike  Co., 
10  id.  286) ;  or  for  any  reason  in  their  discretion.  Steeley  v.  Irvine,  6 
id.  128  ;  Boring  v.  Boring,  2  West  Ya.  29Y ;  Deputy  v.  Butts,  4  Harr. 
(Del.)  352.  If  one  of  the  arbitrators  does  not  appear  at  the  time  ap- 
pointed for  hearing,  their  power  is  not  determined,  but  they  may 
appoint  a  new  time  within  a  reasonable  time,  unless  the  submission  is 
revoked.  Ilarinngton  v.  Rich,  6  Yt.  ^^Q.  But  in  Pennsylvania  it  is 
held  that  unless  the  parties  appjear  at  such  new  session,  their  power  is 
determined.      Weir  v.  Johnston,  2  S.  &  R.  459. 

Unless  the  statute  gives  them  that  power,  arbitrators  cannot  adminis- 
ter an  oath  to  witnesses  {People  v.  Townsend,  5  How.  [N.  Y.]  315);  but 
in  some  of  the  States  that  power  is  accorded  to  them  by  statute.  Imlay 
V.  WiTcoff,  4  N.  J.  Law,  132.  In  some  of  the  States  the  arbitrators  are 
required  to  be  sworn,  and  when  such  a  requirement  exists,  it  must  be 
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complied  witli,  or  their  award  will  be  invalid  {Jackson  v.  Steele^  Sneed 
[Kj.],  29 ;  Otis  v.  JSforthrup,  2  Miles  [Penn.],  350);  unless  the  parties 
have  waived  the  oath  (  Woodroio  v.  (9'  Conner,  28  Yt.  ^76  ;  Howard  v. 
Sexton,  1  Denio,  440) ;  and  such  waiver  may  be  implied  from  the  fact 
that  the  parties,  knowing  the  fact,  proceeded  without  objection.  Win- 
ship  V.  Jewett,  1  Barb.  Ch.  173.  But  under  a  common-law  submission 
the  arbitrators  are  not  required  to  be  sworn.  Bradstreet  v.  ErsTiine, 
50  Me.  407;  Howard  v.  Sexton,  4  N.  Y.  (4  Comst.)  157.  Arbitrators 
have  authority  to  inquire  and  act  in  reference  to  any  matter  submitted 
to  them  {Maynard  v.  FredericTc,  7  Cush.  247);  but  they  have  no  powei 
to  act  in  reference  to  any  matter  not  submitted  to  them,  and  their  action 
upon  such  matters  is  utterly  void.  Harrington  v.  Brown,  9  Allen,  579. 
It  is,  however,  held  that  if  the  decision  of  a  question  submitted  to  arbi- 
trators involves  the  decision  of  another  question  not  submitted,  their 
decision  of  the  latter  is  not  error.  Zell  v.  Johnston,  76  IST.  C.  302.  As 
to  matters  within  their  authority,  they  may  decide  according  to  the  equity 
of  the  case.  Edrington  v.  League,  1  Tex.  64  ;  CooTi  v.  Carpenter,  34 
Yt.  121. 

Whether  the  submission  so  provides  or  not,  the  arbitrators  are  enti- 
titled  to  pay  for  their  services  for  all  the  time  spent  by  them  in  the 
matter,  and  may  retain  the  award  in  their  hands  until  paid  {Clement  v. 
Comstock,  2  Mich.  359);  and  an  express  promise  is  not  essential.  Hin- 
man  v.  Hapgood,  1  Denio,  188  ;  Hassinger  v.  Diver,  2  Miles  (Penn.), 
411 ;  Goodall  v.  Cooley,  29  Is.  H.  48.  Whether  express  power  is  given 
oi  not,  it  is  held  in  many  of  the  States  that  the  arbitrators  have  an  im- 
plied authority  to  determine  and  award  what  costs,  including  their  own 
fees,  shall  be  paid,  and  who  shall  pay  them.  Burnell  v.  Hverson,  50 
Yt.  449 ;  Hewitt  v.  Furman,  16  S.  &  P.  (Penn.)  135  ;  Chaser.  Strain, 
15  IS".  H.  535 ;  Dudley  v.  Thomas,  23  Cal.  365 ;  Nichols  v.  Ins.  Co., 
22  Wend.  125  ;  Dicker  son  v.  Tyner,  4  Blackf.  253  ;  McClure  v.  Shroyer, 
13  Mo.  104.  But  in  others  it  is  held  that  no  such  power  can  be  implied, 
and  that  if  the  submission  is  silent  upon  that  point,  they  have  no  power 
to  award  costs.  Hanson  v.  Webber,  40  Me.  194  ;  Clement  v.  Comstock^ 
2  Mich.  359  ;  Maynard  v.  Frederick,  7  Cush.  247 ;  Dundon  v.  Stai'im,, 
19  Wis.  261.     And  see  Morrison  v.  Buchanan,  32  Yt.  289. 

§  9.  Of  umpires.  An  umpire  can  only  be  selected  by  the  arbitrators 
when  the  submission  so  provides,  and  if  arbitrators  call  in  a  third  person 
to  decide  between  them,  when  no  such  power  is  conferred  by  the  sub- 
mission, the  award  will  be  void  {Daniel  v.  Daniel,  6  Dana  [Ky.],  98  ; 
Sharp  V.  Lipsey,  2  Bail.  [S.  C]  113);  but  when  such  power  is  conferred, 
the  arbitrators  may  appoint  the  umpire  at  the  outset,  before  they  enter 
upon  the  consideration  of  the  subjects  submitted.     But  he  can  only  act 
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in  case  there  is  a  disagreement.  Woodrow  v.  G'  Conner^  28  Yt.  Y76  , 
Dudley  V.  Thomas,  23  Cal.  365 ;  Bigelow  v.  Maynard,  4  Cusli.  317 ; 
Bigden  v.  Martin,  6  H.  &  J.  (Md.)  403  ;  Dudley  v.  Thomas,  23  Cal. 
365;  Peck  v.  TT^M^/,  2  McCord  (S.  C),  279  ;  JVewton  v.  West,  3  Mete. 
(Ky.)  24.  It  is  said  in  Harding  v.  Watts,  15  East,  556,  to  be  "  very 
convenient  for  arbitrators  to  begin  by  appointing  an  nmpire,  because 
they  are  more  likely  to  agree  upon  a  proper  choice  of  one  before  they 
themselves  begin  to  quarrel."  And  see  Leonard  v.  Cox,  64  Mo.  32. 
The  appointment  should  be  made  in  writing,"  when  the  submission  is  in 
writing,  although  the  question  as  to  whether  a  parol  appointment  can 
be  made  when  the  submission  is  silent  on  that  point,  does  not  seem  to 
be  definitely  settled  {Sharp  v.  Lipsey,  2  Bailey  [S.  C],  113) ;  at  all" 
events,  it  is  too  late  to  interpose  an  objection  upon  that  ground  after 
the  award  is  made  {Knowlton  v.  Homer,  30  Me.  552) ;  and,  in  the  ab- 
sence of  proof  to  the  contrary,  the  award  is  evidence  of  the  appointment. 
Elmendorfy.  Harris,  9/3  Wend.  628. 

An  umpire  must  give  the  parties  an  opportunity  to  be  heard  {Taher 
V.  Jenny,  Sprague,  315) ;  and  should  examine  the  witnesses  and  docu- 
ments for  himself,  in  the  j)resence  of  the  parties  (  Walker  v.  Walker,  28 
Ga.  140 ;  Falconer  v,  Montgomery,  4  Dall.  232) ;  and  if  he  makes  an 
award  without  giving  the  parties  an  opportunity  to  be  heard,  it  will  be 
invalid  {Small  v.  Courtney,  1  Brev.  [S.  C]  205  ;  Daniel  v.  Daniel,  6 
Dana  [Ky.],  93 ;  Frissell  v.  Fickes,  27  Mo.  557);  particularly  is  this  the 
case  if  he  is  requested  by  either  party  to  hear  the  proofs.  Graham  v. 
Graham,  9  Penn,  St.  254.  But  the  parties  may  waive  this  right,  and 
leave  the  umpire  to  decide  according  to  the  evidence  given  before  the 
arbitrators  {Crdbtree  v.  Green,  8  Ga.  8;  Graham  v.  Graham,  12  Penn. 
St.  128) ;  and  if  the  parties  permit  him  to  proceed  without  requesting 
a  hearing,  they  are  treated  as  having  waived  their  rights  in  this  regard. 
Sharp  V.  Lipsey,  2  Bailey  (S.  0.)  113 ;  Grahams.  Graham,  12  Penn. 
St.  128 ;  Kile  v.  Chapin,  9  Ind.  150.  He  may  make  an  award  alone 
{Shields  V.  Ltenno,  1  Overt.  [Tenn.]  313) ;  and  may  make  it  before  the 
time  named  for  the  arbitrators  to  make  it  {Richards  v.  Brockenhrough, 
1  Rand.  [Va.]  449) ;  and,  even  though  the  award  does  not  show  that  he 
was  chosen  and  acted  as  umpire,  yet  that  fact  may  be  proved  by  evidence 
dehors  the  award  {Bison  v.  Berry,  4  Rand.  [Va.]  275) ;  and  his  award 
is  conclusive.  Butler  v.  Mayor,  etc.,  1  Hill  (N.  Y.),  48J.  His  award 
is  not  invalidated,  even  though  all  the  other  arbitrators  sign  it,  as  their 
signatures  may  be  treated  as  surplusage.  Frissell  v.  Ficks,  '^2,1  Mo.  557 ; 
Bison  V.  Berry,  4  Rand.  (Ya.)  275  ;  Tyler  v.  Wehl,  10  B.  Monr.  (Ky.), 
123  ;  Kile  v.  Chayin,  9  Ind.  150 ;  Bigden  v.  Martin,  6  H.  &  J.  (Md.) 
403 ;  King  v.  Cook,  T.  M.  P.  Charlt.  (Ga.)  286.     His  award,  properly 
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made,  is  final  {Betterton  v.  Adams,  13  La.  Ann.  334) ;  and  lie  should 
pass  upon  the  whole  matter,  and  not  confine  his  investigation  merely  to 
the  points  of  difference  between  the  arbitrators  {Ha/ven  v.  Wi?ini.nmniet 
Co.,  11  Allen,  3Y7 ;  Bassett  v.  Cunningham,  9  Gratt.  684) ;  and  his 
decision  is  final  and  conclusive,  although  in  some  matters  he  differs 
from  all  the  arbitrators.     Bassett  v.  Cunningham,  9  Gratt.  (Va.)  684. 

§  10.  Of  the  award  generally.  An  award  must  follow  the  submis- 
sion, and  any  excess  of  authority  exercised  by  the  arbitrators  invalidates 
it  {Adams  v.  Adams,  8  I^.  H.  82 ;  Lee  v.  Onstott,  1  Pike  [Ark.],  206 ; 
Gibson  V.  Powell,  5  Sm.  &  M.  Y12 ;  Stevens  v.  Gratj,  2  Harr.  [Del.]  347) ; 
as,  in  such  cases,  the  parties  can  only  be  bound  in  reference  to  those 
matters  as  to  which  they  have  consented  to  be  bound.  But  the  court 
will  presume  that  they  have  acted  within  the  hmits  of  their  authority, 
and  if  either  party  claims  the  contrary,  the  burden  is  upon  him  to  show 
the  excess  ;  and,  although  the  words  of  the  award  are  so  comprehensive 
as  to  take  in  matters  not  within  the  submission,  the  presumption  applies 
until  it  is  clearly  shown  that  matters  in  excess  thereof  are  embraced  in 
it.  Solomons  v.  McKinstry,  13  Johns.  27.  When  the  award  is  con- 
tradictory, so  that  one  part  is  irreconcilable  with  another,  the  first  part 
will  prevail,  and  the  latter  be  rejected.  Cox  v.  Jagger,  2  Cow.  638. 
If  an  award  provides  that  each  party  shall  do  an  act,  and  one  of  the  acts 
is  not  within  the  submission,  the  award  will  be  so  far  void,  and  if  the 
acts  are  dependent  the  entire  award  will  be  void.  Brown  v.  Warnock, 
5  Dana  (Ky.),  492. 

The  award  must  pursue  the  submission  in  form,  as  well  as  in  sub- 
stance, as,  where  the  submission  provides  that  the  award  shall  be  in 
writing  and  under  seal,  and  shall  be  published  by  a  certain  day,  a  failure 
in  either  of  these  respects  is  fatal.  As,  if  in  such  a  case  the  award  be 
by  parol ;  or  if  it  be  in  writing,  but  not  under  seal ;  or  if  it  is  made  at 
a  later  day  than  that  fixed  upon,  it  cannot  be  enforced,  because  it  does 
not  follow  the  submission  in  form.  Henderson  v.  'Williamson,  1  Strange, 
116 ;  Sallows  v.  Girling,  Cro.  Jac.  277  ;  Stanton  v.  Henry,  11  Johns. 
133.  A  mere  misrecital  does  not  inv-alidate  it,  if  it  is  really  made  in 
accordance  with  the  submission  {Dole  v.  Dawson,  2  Keb.  878 ;  S.  C,  1 
Yent.  184;  Adams  v.  Adams,  2  Mod.  169) ;  as,  if  an  umpire  states  in 
his  award  that  the  parties  had  bound  themselves  to  abide  by  his  award, 
when  in  fact  they  had  only  bound  themselves  to  stand  by  the  award  of 
the  arbitrators,  it  will  be  good,  because  in  legal  effect,  and  by  fair  in- 
tendment, it  is  correct.  Id.  If  the  submission  sim2:)ly  relates  to  partic- 
ular matters,  an  award  that  the  parties  shall  execute  general  releases  is 
bad,  because  it  requires  them  to  execute  releases  that  cover  matters  not 
submitted.     Hill  v.  Thorn,  2  Mod.  309;  Lee  v.  Elhins,  12  id.  585  ^ 
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Williams  V.  Richardson^  8  Taunt.  697.  Thus,  where  the  submission 
is  of  all  actions,  an  award  that  covers  causes  of  action,  about  which  no 
action  is  pending,  is  bad,  but  such  an  award  would  be  good  if  the  sub- 
mission was  of  all  actions  and  controversies.  3  Yiner's  Abr.  49.  So, 
if  the  submission  is  of  all  actions  between  the  parties,  and  the  award 
provides  that  they  shall  make  releases  of  all  actions  to  the  time  of  the 
award,  the  award  is  bad,  because  the  submission  only  authorized  the  ar- 
bitrators to  act  in  reference  to  actions  pending  at  the  time  of  suhmission. 
Yanlore  v.  Trijpjp,  3  Yin.  Abr.  48.  A  submission  to  arbitrators  of  an 
action  pending  between  the  parties  to  the  submission,  and  of  "  all  other 
actions  and  causes  of  action,"  and  of  "  all  other  matters  in  controversy," 
is  a  general  submission  of  all  questions  and  controversies  between  the 
parties.  Jones  v.  Welwood,  71  N.  Y.  (26  Sick.)  208.  In  eases  of 
doubt,  the  presumption  is  in  favor  of  an  intention  that  all  matters 
should  be  decided.  Id.  If  an  award  directs  a  payment  to  a  stranger, 
such  part  of  the  award  may  be  void  and  the  other  part  remain  good, 
because  the  parties  are  not  prejudiced  if  this  part  of  the  award  is 
not  performed.  Pojpe  v.  Brett,  2  Saund.  293.  So,  where  an  award 
directed  a  lease  for  life  to  one  of  the  parties,  with  remainder  to  a  stran- 
ger in  fee,  it  was  held  good,  because  the  parties  were  not  prejudiced  by 
the  award  {Bretton  v.  Pratt,  Cro.  Eliz.  758) ;  and  it  has  been  held  that 
an  award  void  in  part  and  good  in  part,  may  be  upheld  as  to  that  which 
is  good,  unless  the  objectionable  part  is  so  dependent  upon  that  which 
is  unobjectionable  as  to  be  inseparable  therefrom.  Dolce  v.  James,  4 
N.  Y.  (4  Comst.)  568  ;  Reynolds  v.  Reynolds,  15  Ala.  398  ;  Rixford  v. 
Wye,  20  Yt.  132;  Banks  v.  Adams,  23  Me.  259;  Parmalee  v.  Allen, 
32  Conn.  115 ;  Chase  v.  Strain,  15  N.  H.  535  ;  Rogers  v.  Tatum,  25 
N.  J.  Law,  281 ;  ^Yalker  v.  Walker,  28  Ga.  140  ;  Caton  v.  MacTavish, 
10  Gill  &  J.  (Md.)  192  ;  Wijnn  v.  Bellas,  34  Penn.  St.  160 ;  Gilson  v. 
Powell,  5  Sm.  &  M.  712  ;  Barrows  v.  Cajpen,  11  Gush.  37 ;  Galloways. 
Webb,  Hard.  (Ky.)  326 ;  Carson  v.  Earlywine,  14  Ind.  256  ;  Gibson  v. 
Broadfoot,  3  Desaus.  (S.  C.)  11.  Thus,  an  unauthorized  award  of  costs 
will  only  be  void  as  to  that  matter,  and  will  stand  as  to  all  others  {Day 
V.  Hooper,  51  Me.  178 ;  Blossom  v.  Van  Amringe,  63  K.  C.  65  ;  Uubhell 
V.  Bissell,  2  Allen,  196 ;  Garitee  v.  Carter,  16  Md.  309) ;  but  in  order 
that  the  good  part  of  an  award  may  stand,  it  must  appear  to  be  in  no 
way  affected  by  the  portion  which  is  bad  (  Wise  v.  Geiger,  1  Cr.  [C.  C.] 
92)  ;  and  so  independent  thereof  that  justice  can  be  done  to  the  parties 
by  rejecting  the  bad,  otherwise  the  whole  award  must  fall,  PhilhricTt 
V.  Preble,  18  Me.  255.  Thus,  if  a  gross  sum  is  awarded,  and  it  appears 
that  the  award  was  founded  in  part  upon  matters  not  submitted,  the 
whole  award  is  void.     But  where  the  award  states  the  sums  in  items,  so 
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that  the  authorized  is  distinguished  from  the  unauthorized,  the  unau- 
thorized will  be  rejected,  and  the  award  will  stand  as  to  the  rest.  Chase 
V.  Strain,  16  N.  11.  535.  "Where  an  award  is  good  in  part  and  void  in 
part,  the  good  part  cannot  be  enforced  if  either  party  can  object  to  the 
performance  on  his  part  on  account  of  the  want  of  a  remedy  to  enforce 
the  other,  the  part  which  is  void.  Gibson  v.  Powell,  5  Sm.  &  M.  712, 
722. 

If  the  arbitrators  award  that  either  party  shall  do  an  unlawful  act, 
the  award  is  void  as  to  that  part  of  it.  Auhert  v.  Maze,  2  B.  &  P. 
371.  So,  if  an  award  orders  one  of  two  things  to  be  done,  and  either 
of  the  two  are  uncertain  or  impossible,  the  award  will  be  good  and  the 
party  bound  to  perform  the  other  of  them  {Simmonds  v.  Swaine,  I 
Taunt.  549 ;  OldfieWs  Case,  1  Leon,  SO-l) ;  and  the  same  rule  prevails 
when  the  award  is  in  part  impossible.  Rolle's  Abr.,  tit.  Arbitration, 
(N.)  pi.  6.  The  general  rule  is,  that  where  the  matters  awarded  are 
distinct,  so  that  the  good  can  be  separated  from  the  bad,  and  the  two 
are  in  no  wise  dependent  upon  each  other,  the  award  may  be  good  as  to 
one  and  void  as  to  the  other.  Lee  v.  Elkins,  12  Mod.  585  ;  Simmonds 
V.  Swaine,  1  Taunt,  549,  555  ;  Darling  v.  Darling,  16  Wis.  644 ;  Har-- 
rington  v.  Broion,  9  AUen,  579  ;  Rixford  v.  Nye,  20  Yt.  132 ;  Jackson 
V.  Ambler,  14  Johns.  96 ;  HoaglandY.  Veghte,  23  JS".  J.  Law,  92;  Cowan 
V.  McNeeley,  10  Ired.  5.  But,  where  several  things  are  awarded,  and 
the  award  is  entire,  and  not  in  its  nature  divisible,  it  is  void  m  toto. 
Bonner  v.  Charlton,  5  East,  139 ;  Cook  v.  Carpenter,  34  Yt.  121  ; 
Adams  v.  Adams,  8  K.  H.  82 ;  Sweet  v.  Matthewson,  1  R.  I.  420  ; 
Morris  v.  Morris,  9  Gratt.  (Ya.)  637;  Hubbell  v.  Bissell,  13  Gray, 
298 ;  Cullifer  v.  Gilliam,  9  Ired.  126  ;  Hazen  v.  Addis,  14  :N'.  .T. 
Law,  333 ;  Black  v.  Ilickey,  48  Me.  545  ;  Gibson  v.  Powell,  5  Sm.  & 
M.  712;  Buckley  v.  Ellmaker,  13  S.  &  R.  (Pa.)  71. 

In  order  to  constitute  a  valid  award,  there  are  at  least  ten  things 
that  are  indispensably  necessary ;  1st,  matter  of  difference ;  2d,  a  sub- 
mission ;  3d,  parties  to  the  submission ;  4th,  arbitrators ;  5th,  giving 
up  or  delivery  of  the  award ;  6th,  that  it  be  made  according  to  the 
submission ;  7th,  that  it  finally  determines  the  controversy ;  8th,  that 
it  shall  be  at  least  in  appearance  beneficial  to  the  parties ;  9th,  that  its 
performance  is  possible  and  lawful ;  10th,  and  that  there  be  a  remedy 
by  which  either  party  can  enforce  his  rights  under  the  award.  2  West's 
Symboleog.  167  b.  There  are  many  other  requisites  that  will  be  treated 
of  distinctively,  but  these  are  the  main  ones,  and  are  indispensable. 

When  the  submission  is  by  parol  or  in  writing  and  is  silent  as  to 

how  the  award  shall  be  made,  it  may  be  made  by  parol  (  Valentine  v. 

Valentine,  2  Barb.  Ch.   430;    Phillbrick  v.  Preble,  18  Me.   255; 
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Goodell  V,  Raymond,  27  Yt.  241) ;  but  a  parol  award  is  not  operative 
to  pass  the  title  of  real  estate.     PhillhricTc  v.  Preble,  18  Me.  255. 

An  award  must  be  of  things  possible  for  the  parties  to  perforin,  and 
reasonable.  If  it  provides  that  one  of  the  parties  shall  give  a  note  to 
the  other  and  procure  a  certain  person  to  become  surety  thereon,  it  is 
bad,  because  the  j)arty  has  no  means  by  law  to  compel  such  person  to 
become  surety,  so  an  award  that  one  party  shall  give  a  note  tvith  sure- 
ties is  void  as  to  the  sureties ;  but  an  award  that  one  party  shall  pay 
another  a  certain  sum  is  good,  whether  he  has  the  means  of  paying  it 
or  not.  But  an  award  that  the  parties,  or  either  of  them,  shall  do  an 
act  that  it  is  unreasonable  to  require  them  to  do,  or  that  they  have  not 
the  power  to  do,  is  bad,  as  an  award  that  requires  one  of  the  parties  to 
convey  to  the  other  property  that  he  does  not  own,  or  to  deliver  up  to 
the  other  property  which  is  in  the  custody  of  another,  and  which  the 
party  has  no  legal  means  of  taking  out  of  such  person's  custody.  Lee 
V.  Elkins,  12  Mod.  585.  An  action  will  not  lie  upon  an  award  founded 
on  the  composition  of  a  felony.  Levy  v.  Lioss,  T.  U.  P.  Charlt.  (Ga.) 
291.  "When  a  submission  is  made  by  one  in  a  representative  capacity, 
as  executor  or  guardian,  the  award  cannot  be  made  to  bind  him  person- 
ally.    Tallman  v.  Tollman,  5  Cush.  325. 

An  award  may  be  made  to  cover  all  matters  that  come  within  the 
terms  of  the  submission  according  to  a  fair  interpretation  of  the  language 
used.  Thus,  a  submission  of  all  debts  and  demands  will  uphold  an  award 
that  the  parties  shall  release  all  judgments,  executions  and  extents. 
Roberts  v.  Mariett,  2  Saund.  188,  190.  A  submission  of  certain  suits 
and  controversies  particularly  stated,  "  and  of  divers  other  matters,"  is 
equivalent  to  a  general  submission,  and  will  uphold  an  award  covering 
all  controversies  between  the  parties.  Monroe  v.  Allaire,  2  Gaines  (N. 
T.),  320,  326.  So,  a  submission  of  "  all  injuries  "  will  sustain  an  award 
covering  all  debts,  duties,  trespasses,  etc.,  because  whatever  is  against  law 
is  an  injury.  So,  where  the  submission  is  "  of  all  matters  of  difference 
in  a  certain  cause,"  the  arbitrators  are  not  confined  to  the  pleadings  in 
the  cause,  but  may  take  into  consideration  any  cross  demands  or  col- 
lateral issues,  or  matters  of  defense,  whether  pleaded  or  not,  and  their 
award  will  be  good.  Green  v.  Woring,  1  W.  Bl.  475  ;  Woglam  v.  Burnes, 
1  Binn.  (Penn.)  109 ;  Malcolm  v.  Fullarion,  2  T.  E.  645.  .  So,  a  sub- 
mission of  all  matters  in  variance  authorizes  an  award  for  the  partition 
of  lands,  and  to  dii'ect  how  the  partition  shall  be  made,  if  the  partition, 
at  the  time  when  the  submission  was  made,  was  a  matter  of  variance. 
Gratz  V.  Gratz,  4  Rawle  (Penn.),  411.  A  submission  reciting  that 
"  whereas  a  controversy  is  now  existing  concerning  the  settlement  of 
book  accounts,  and  all  other  deal  and  disputes  between  them,"  and  sub- 
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mitting  *'  all  controversies,  wliich  we  cannot  settle  ourselves,  if  any  there 
be,"  does  not  include  matters  not  in  controversy,  and  not  laid  before  the 
arbitrators,  and  their  award  is  not  a  bar  to  suits  brought  to  recover  for- 
such  matters.  Robinson  v.  Morse^  29  Yt.  404.  When  matters  relating 
to  a  will  are  submitted,  the  award  is  binding  upon  the  parties  to  the 
submission,  even  thougli  it  is  in  some  respects  inconsistent  with  the 
provisions  of  the  will.  Thus,  a  dispute  relating  to  the  division  of  lands 
under  a  will  was  submitted  in  general  terms,  and  the  ai-bitrators  awarded 
that  one  of  the  parties  was  entitled  to  a  certain  number  of  acres,  to  be 
divided  from  the  rest  by  a  special  line,  and  the  other  to  the  residue  of 
the  tract,  it  was  held  that  the  award  was  binding,  although  the  line  es- 
tablished by  it  was  different  from  the  dividing  line  named  in  the  will. 
Hollingsioorth  v.  Lujjton,  4  Munf.  (Ya.)  114. 

Where  a  submission  is  full  and  general  of  all  matters  in  question 
between  the  parties,  and  the  intent  appears  to  have  every  thing 
decided,  if  any  thing  is,  a  decision  of  all  matters  submitted  will  be 
imperatively  required  to  validate  the  award,  and  an  award  determining 
a  part  only,  is  void.     Jones  v.  Welwood,  71  IST.  Y.  (26  Sick.)  208. 

An  award  must  be  published  to  both  parties,  if  the  submission  so 
requires,  or  to  all  who  submit,  if  there  be  more  than  two  {Huntgate  v. 
Mease,  (Jro.  Eliz.  885);  and,  as  it  is  complete  before  delivery  [Brown 
V.  Vawser,  4  East,  584  ;  Rowsby  v.  Manning,  3  Mod.  331) ;  it  need  not 
be  delivered  to  the  parties  unless  the  submission  so  requires.  Rowsby 
V.  Manning,  id.  But  where,  by  the  submission,  it  is  required  to  be  de- 
livered within  a  certain  time,  it  must  be  dehvered  within  that  time,  or 
it  will  be  inoperative,  and  it  seems  that  an  extension  of  the  time  cannot 
be  made  or  proved  by  parol.  Flatter  v.  McDei^mott,  15  Ind.  389; 
Goldsborough  v.  Mo  Williams,  2  Cr.  (C.  C.)  401.  The  delivery  of  a 
copy  of  an  award  is  a  publication  thereof  {Low  v.  Nolte,  16  111.  475) ; 
and  the  delivery  of  such  copies  upon  Sunday  is  valid.  Kiger  v.  Go'its, 
18  Ind.  153;  Blood  v.  Bates,  31  Yt.  147.  Where  the  defendant  re- 
fused to  pay,  according  to  agreement,  for  the  reason  that  the  decision  as 
to  the  amount  he  was  to  pay  was  an  award  made  on  Sunday,  it  was  held 
that  the  announcement  on  Sunday  of  a  decision  made  and  finally  com- 
municated to  the  defendant  on  a  week  day,  could  not  vitiate  the  contracts 
Crosby  v.  Blanchard,  50  id.  696.  In  a  common-law  arbitration,  if  there 
is  no  time  or  place  named  in  the  submission  for  the  publication  of  the 
award,  the  arbitrators  must  notify  the  parties  when  and  where  they 
will  publish  the  same  [Francis  v.  Ames,  14  Ind.  251) ;  but,  unless  the 
submission  requires  it,  it  is  not  necessary  that  it  should  be  published  or 
notice  thereof  be  given  to  the  parties,  nor  that  it  should  be  in  writing. 
Denman  v.  Bayless,  22  111.  300.  In  the  case  of  a  statutory  arbitration 
YoL.  YL— 67 
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where  tlie  award  is  to  become  a  rule  of  the  court,  even  though  the  sub- 
mission requires  that  notice  of  the  filing  of  the  award  shall  be  given,  a 
failure  in  that  respect  is  no  ground  of  exception,  but  must  be  taken  ad- 
vantage of  by  motion  to  set  aside,  or  the  objection  is  treated  as  waived 
{Masterson  v.  Kidwell,  2  Or.  [C.  C]  669) ;  and  an  award  of  pending 
suits  need  not  be  returned  into  court  unless  so  required  by  the  statute, 
or  by  the  terms  of  the  submission.  WUlingham  v.  Harrell,  36  Ala.  583. 
The  rules  in  reference  to  statutory  arbitrations  and  awards  vary  ac- 
cording as  the  statutes  vary,  and  in  a  work'  of  this  character  it  would 
not  be  profitable  to  give  the  rules  as  adopted  in  the  various  States,  as 
the  reader  would  have  no  means  of  ascertaining  their  applicability  in 
a  given  case,  without  knowing  the  provisions  of  the  statute  under 
which  the  awards  and  the  decisions  were  made.  Awards  are  as  final 
and  conclusive  between  the  parties  as  the  judgment  of  a  court  of  law, 
as  to  all  matters  within  the  limits  of  the  submission,  and,  when  there 
is  no  charge  of  corruption,  fraud  or  misconduct  on  tlie  part  of  the  ar- 
bitrators, and  the  award  on  its  face  is  final  and  valid,  extrinsic  evidence 
is  not  admissible  to  invalidate  it  {Head  v.  Muir,  3  Rand.  [Ya.]  122 ; 
Ehert  v.  Ehert,  5  Md.  353  ;  Todd  v.  Barlow,  2  Johns.  Ch.  551 ; 
Lewis  V.  Wild7nan,  1  Day  [Conn.],  153  ;  Dorset/  v.  Jeoffray,  3  H.  & 
M.  [Md.]  121),  and  no  agreement  or  understanding  outside  the  award, 
that  it  was  to  be  considered  as  open  for  further  proof,  can  be  set  up  to 
invalidate  it  WJieatley  v.  Martin,  6  Leigh  [Va.],  62  ;  Todd  v.  Bar- 
low, 2  Johns.  Ch.  551 ;  Bumpass  v.  Well,  4  Port.  (Ala.)  65.  It 
cannot  be  shown  that  the  arbitrators  were  mistaken,  or  proceeded  upon 
erroneous  principles.  Thus,  where  a  question  as  to  a  water-power  was 
submitted  and  they,  after  making  numerous  experiments,  constructed  a 
table  on  hydraulic  principles  by  which  the  use  of  the  water  was  to  be 
calculated,  it  was  held  that  evidence,  to  show  that  .the  table  was  con- 
structed on  erroneous  principles,  was  not  admissible.  Boston  Water- 
Power  Co.  V.  Gray,  6  Mete.  (Mass.)  131.  Under  a  general  submis- 
sion, the  arbitrators  have  the  power  and  the  right  to  decide  both  upon 
the  law  and  the  facts,  and  an  error  in  either  respect  will  not  invalidate 
their  award  {Mitchell  v.  DeSchaiivps,  13  Rich.  [S.  C]  9  ;  Jo7ies  v. 
Boston  Mill  Corporation,  6  Pick.  148 ;  Conrad  v.  Johnson,  20  Ind. 
421 ;  Qrabtree  v.  Green,  8  Ga.  8 ;  Curley  v.  Dean,  4  Conn.  259 ; 
Smith  V.  Smith,  4  Rand.  [Ya.]  95),  and  wliere  a  question  of  law  alone 
is  submitted,  the  award  is  binding,  although  the  decision  is  contrary  to 
law.  Id.  Nor  can  an  award  be  impeached  for  an  erroneous  judgment 
of  the  arbitrators  upon  the  facts.  Jolly  v.  Blanchard,  1  Wash. 
(C.  C.)  252 ;  Curley  v.  Dean,  4  Conn.  259 ;  Cromwell  v.  Owings,  6  H. 
L  J.  (Md.)  10.     They  are  the  judges  of  what  evidence  they  will  receive 
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and  consider  and,  unless  in  the  reception  or  rejection  of  evidence  they 
are  guilty  of  such  partiality  as  evinces  fraud  or  corruption,  their  award 
cannot  be  attacked  upon  that  ground.  Vieh'V.  Troy  &  Boston  R.  R. 
Co.,  21  Barb.  381 ;  Pike  v.  Gage,  29  N.  H.  461. 

If  the  arbitration  is  statutory,  the  same  rule  prevails  unless  the 
statute  makes  different  provisions,  and  if  the  statute  prescribes  distinct 
grounds  upon  which  the  award  may  be  reviewed,  it  cannot  be  inter- 
fered with  upon  any  other  grounds  than  those  designated.  Remelee  v. 
Hall,  31  Yt.  582 ;  Pierce  v.  Perkins,  2  Dev.  Eq.  250 ;  Ewing  v. 
Beauchamjy,  3  Bibb  (Ky.),  41  ;  Muldrow  v.  Norris,  2  Cal.  74 ;  John- 
son V.  mile,  13  N.  H.  286 ;  Hayes  v.  Miller,  12  Ind.  187 ;  Taylor  v. 
Sayre,  24  K.  J.  Law,  647 ;  Elrad  v.  Simmons,  40  Ala.  274 ;  Dulin 
V.  Caldwell,  29  G-a.  362 ;  Northern  Cent.  R.  R.  Co.  v.  Canton  Co., 
24  Md.  492 ;  Leach  v.  Weeks,  2  Abb.  N.  S.  (N.  Y.)  269.  An  award 
cannot  be  attacked  upon  a  ground  of  which  the  party  was  fully  aware 
before  it  was  made  (  Willingham  v.  Harrell,  36  Ala.  583 ;  Hoogs  v. 
Morse,  31  Cal.  128) ;  nor  to  parts  of  the  award  that  do  not  affect  the 
party  objecting  {Nettleton  v.  Buckingham,  1  Root  [Conn.],  149)  ;  nor 
can  a  third  person  attack  it  {Penniman  v.  Patchen,  6  Yt.  325) ;  nor 
can  a  party  object  to  any  irregularity  that  might  have  been  available 
before  the  award  was  made  and  of  which  he  was,  or  ought  to  have 
been,  cognizant.  Christman  v.  Moran,  9  Penn.  St.  487 ;  Cromwell  v. 
Owings,  6  H.  &  J.  (Md.)  10. 

§  11,  Award,  by  whom  made.  Unless  the  submission  provides 
that  an  award  may  be  made  by  a  majority  of  the  arbitrators,  all  of 
them  must  join  in  the  award,  and  if  there  are  four  arbitrators  and  only 
three  join  in  the  award,  it  is  utterly  void  {Smith  v.  Walden,  26  Ga. 
249  ;  Eames  v.  Eames,  41  1^.  H.  177  ;  Patterson  v.  Leavitt,  4  Conn. 
50;  Russell  v.  Gray,  6  S.  &  K.  [Pcnn.j  145;  Hoffman  v.  Hoffman, 
26  N.  J.  Law,  175 ;  Payne  v.  Moore,  2  Bibb  [Ky.],  163 ;  Patton  v. 
Collins,  Sneed  [K}^],  153;  Green  v.  Miller,  6  Johns.  39;  Jeffei'sonr 
ville  R.  R.  Co.  V.  Mounts,  7  Ind.  669),  and  the  same  rule  prevails  un- 
der the  statutes,  unless  a  contrary  provision  is  made.  Jeffersonville 
R.  R.  Co.  V.  Mounts,  7  Ind.  669.  But  if  the  parties  agree  that  an 
award  may  be  made  by  a  majority  of  the  arbitrators,  although  the  sub- 
mission is  silent  upon  that  point,  the  award  will  be  binding  {Thomp- 
son V.  Blanchard,  2  Iowa,  44),  as  when  several  arbitrators  are  ap- 
pointed, and  one  refuses  to  act,  if  the  parties  go  on  before  the  others, 
their  award  will  be  operative.  Kile  v.  Chajjin,  9  Ind.  150.  But  in 
order  to  avoid  an  award  made  by  a  majority  of  arbitrators,  upon  the 
ground  that  the  others  dissented,  it  must  be  shown  that  they  dissented 
when  the  award  was  published.     Thus,  where  an  award  which  was 
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made  by  two  of  three  arbitrators  recited  that  two  of  the  arbitrators 
heard  the  proofs  and  made  the  award,  it  was  held  that  parol  proof  was 
admissible  to  show  that  the  other  was  present  and  heard  the  proofs 
when  the  matters  were  submitted,  and  that  he  did  not  in  fact  dissent 
from  the  award,  but  neglected  to  join  in  making  it,  under  the  mistaken 
supposition  that  his  power  had  been  revoked  and  that  the  award  was 
valid.  Schultz  v.  Ualsey,  3  Sandf.  405.  See,  also,  to  the  same  effect, 
Jackson  v.  Gager,  5  Cow.  383. 

When  the  parties  agree  that  a  majority  of  the  arbitrators  may  make 
an  award,  an  award  made  by  a  majority  is  valid,  if  all  were  present  and 
heard  the  proofs  [Bachelder  v.  Wallace^  1  Wasli.  T.  126  ;  Maynard  v. 
Frederick,  7  Cush.  247) ;  and  an  award  made  by  a  majority  in  such  "a 
case  is  valid,  although  the  other  was  not  present  at  the  making  of  the 
award,  if  he  refused  to  act  further.  Thus,  where  three  arbitrators  were 
agreed  upon,  with  the  provision  that  the  award  of  two  should  be  bind- 
ing, met  together  and  heard  the  parties  ;  and  after  several  consultations 
failed  to  agree,  and  one  of  them  said  that  he  should  not  sit  with  them 
again,  it  was  held  that  an  award  made  by  two  at  another  meeting,  of 
which  the  other  had  no  notice,  was  valid.  Carpenter  v.  Wood,  1  Mete. 
(Mass.)  409 ;  I^ingston  v.  Kincaid,  1  Wash.  (C.  C.)  448.  But  even 
though  the  submission  provides  that  a  majority  may  make  an  award,  all 
the  arbitrators  must  be  notified  of  the  time  and  place  of  hearing  {Brower 
V.  Kingsley,  1  Johns.  Cas.  334 ;  Bidson  v.  Lohnes,  29  N.  Y.  291 ;  Doll- 
ing V.  Machett,  Willes,  215) ;  and  must  be  present  at  the  hearing,  uidess 
the  parties  waive  all  objections  in  that  respect,  or  the  award  is  void. 
Maynard  v.  Frederick,  7  Cush.  247 ;  Carpenter  v.  Wood,  1  Mete. 
(Mass.)  409 ;  Kingston  v.  Kincaid,  1  Wash.  (C.  C.)  448 ;  Sperry  v. 
Kicker,  4  Allen,  17 ;  Battey  v.  Button,  13  Johns.  187 ;  Bulson  v. 
Lohnes,  29  N.  Y.  291  ;  FranUin  Mining  Co.  v.  Pratt,  101  Mass.  359  ; 
Dunphy  V.  Ford,  2  Mont.  300.  An  award  made  by  a  majority  of  ar- 
bitrators is  not  vitiated  because  it  is  signed  by  other  persons  not  named 
as  arbitrators.  Carter  v.  Sams,  4  Dev.  &  B.  182;  Bla/ricliard^ .  Mur- 
ra/y,  15  Yt.  548.  In  some  of  the  States,  in  the  case  of  statutory  arbi- 
trations, it  is  held  that  an  award  made  by  a  majority  is  vahd,  but  at 
common  law,  unless  otherwise  agreed,  all  must  concur  or  the  award  is  of 
no  binding  force.  Parnell  v.  Parnell,  3  Strobh.  (S.  C.)  486  ;  Kile  v. 
Chapin,  9  Ind.  150  ;  Quimby  v.  MeVvin,  28  N.  H.  250.  As  to  when 
an  umpire  may  make  an  award,  see  ante,  p.  523,  §  9.  The  arbitrators 
may  employ  the  counsel  of  one  of  the  parties  to  draw  up  their  awards. 
Underiwod  v.  Bedford,  etc.,  K.  R.  Co.,  11  C.  B.  (N.  S.)  442  ;  Moore 
V.  Fwing,  1  IST.  J.  Law,  144. 

§12.  At  wliat  time.     Under  a  common-law  submission  an  award 
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cannot  be  made  after  the  expiration  of  the  time  limited  in  the  submission, 
unless  the  parties  consent  thereto.  White  v.  Puryear,  10  Yerg.  441;  Hall 
V.  Hall,  3  Conn.  308  ;  Smith  x.  Sjjencer,  1  McCord's  Ch.  92  ;  White  v. 
Kemhle^  3  N.  J.  Law,  349.  But  if  it  is  made  within  the  time,  ready  for 
delivery,  it  is  a  sufficient  compliance,  although  it  is  not  published  within 
the  time,  unless  the  submission  provides  that  it  shall  be  made  and  pub- 
lished within  the  period  named  {McClure  v.  Bhroyer,  13  Mo.  104; 
2faHinY.  McCormick,  34  N.  J.  Law,  23;  Willardv.  Biokford,  39  N. 
H.  536) ;  and,  although  no  time  is  named  in  the  award  within  which 
the  award  shall  be  made,  jet,  if  there  is  any  thing  from  which  such  a 
limitation  can  be  implied,  it  will  be  implied.  Thus,  where  the  submis- 
sion did  not  expressly  fix  the  time  within  which  the  award  should  be 
made,  but  provided  that  the  party  found  to  be  indebted  should  pay  the 
amount  by  a  certain  day,  it  was  held  to  operate  as  an  implied  limitation 
on  the  arbitrators'  power  as  to  time,  and  that  an  award  could  not  be  made 
by  them  a^ier  such  day,  without  the  consent  of  the  parties.  People  v. 
Townsend,  5  How.  (IST.  Y.)  315.  But  contra,  see  Armstrong  v.  Robin- 
son, 5  G.  &  J.  412.  Where  a  submission  provided  that  the  award  should 
be  made  and  ready  for  delivery  within  ninety  days,  it  was  held  that,  if 
the  award  was  made  and  ready  to  be  delivered  to  the  prevailing  party 
within  that  time,  upon  payment  of  the  fees,  it  was  within  the  provisions 
of  the  submission  ( Willard  v.  Bickford,  39  N.  H.  536)  ;  and  if  it  was 
ready  but  not  delivered  until  a  day  later,  it  is  sufficient,  if  neither  party 
demanded  it  before  {Owen  v.  Boerumn,  23  Barb.  187) ,  and  if  the  sub- 
mission requires  that  it  shall  be  made  and  published  within  a  certain 
time,  its  delivery  to  one  of  the  parties  is  a  sufficient  compliance.  Pixford 
V.  Nye,  20  Yt.  132.  AYhere  no  time  is  specified  within  which  an  award 
shall  be  made,  it  may  be  made  at  any  time  before  the  submission  is  re- 
voked, and  being  delivered  to  one  of  the  parties,  with  the  signature  of 
only  one  arbitrator,  it  may  thereafter  be  signed  by  the  other,  and  being 
so  signed,  will  become  valid  and  operative.  Small  v.  Thurlow,  37  Me. 
504  ;  Saunders  v.  Heaton,  12  Ind.  20  ;  Nichols  v.  Rensselaer  Ins.  Co., 
22  Wend.  125.  Where  the  submission  or  the  bond  requires  that  an 
award  shall  be  made  within  a  certain  stated  time,  yet  if  it  also  contains 
a  provision  that  in  case  either  party  by  his  action  shall  delay  the  arbi- 
trators, they  shall  be  at  liberty  to  make  up  their  award,  taking  such  time 
therefor  as  they  shall  deem  reasonable  ;  if  either  party  secures  an  ad- 
journment, or  otherwise  delays  the  arbitrators,  they  may  make  up  their 
award  upon  a  day  subsequent  to  that  named,  and  it  will  be  valid  and 
operative.     Armstrong  v.  Robinson^  5  Gill  &  J.  (Md. )  412. 

An  award  made   upon  the  Sabbath    may  be  valid.     Thus,  where 
parties    submitted  their   difference  to  arbitration  and  the  arbitrators 
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met  on  Saturday  and  heard  the  parties,  and  continued  tlieir  hearing 
until  after  midaight  and  then  remained  together  until  they  had 
made  their  award  which  they  published  to  the  parties  who  still  re- 
mained together,  it  was  held  that  it  was  valid.  Sargeant  v.  Butts,  21 
Yt.  99.  An  announcement,  on  Sunday,  of  a  decision  made  and  finally 
communicated  to  the  defendant  on  a  week  day,  will  not  vitiate  his  con- 
tract to  pay  such  damages  as  the  arbitrator  should  award.  Crosbij  v. 
Blanchard,  50  Yt.  696.  An  award  delivered  at  another  day  and  place 
than  that  named  in  the  submission  is  valid,  if  tlie  parties  consent  to 
receive  it  {EJhonmglt.  v.  Gates,  3  Keb.  69) ;  and  it  takes  effect  from 
the  day  of  its  delivery,  and  not  from  the  day  of  its  date.  Cahle  v. 
Rodgers,  3  Bulst.  313.  An  award  is  considered  as  ^published  within 
the  meaning  of  the  term  as  employed  in  submission,  when  the  parties 
have  notice  that  it  is  ready  for  delivery  {3fusselhrooh  v.  Duiikin,  9 
Bing.  605);  and  if  it  is  made  and  ready  to  be  delivered  within  the 
time  named,  and  notice  thereof  is  given  to  one  of  the  parties  only,  it 
has  been  held  a  sufficient  publication  within  the  time,  tliough  not 
actually  delivered.  Jones  v.  Corry,  5  Bing.  N.  C.  187 ;  Brown  v. 
Yawser,  4  East,  584.  It  is  enough  if  the  parties  have  such  notice  of 
the  award  as  will  enable  the  parties  to  obtain  knowledge  of  its  con- 
tents {Brooke  v.  Mitchell,  6  M.  &  "W.  4Y3) ;  under  statutory  submis- 
sions, the  question  as  to  whether  an  award  is  made  in  time  must 
depend  upon  the  provisions  of  the  statute.  If  the  statute  provides 
that  the  parties  may  enlarge  the  time,  or  that  the  court  may  do  it  upon 
application,  or  that  the  arbitrators  may  do  it  for  certain  causes,  the 
submission  must  yield  to  the  statute,  although  a  certain  time  is  named 
therein  within  which  the  award  shall  be  made,  because  the  statute  is 
deemed  a  part  of  the  contract. 

§  13.  General  tbrBii  and  requisites.  An  award  must  conform  to 
the  submission  in  form,  as  well  as  in  substance.  Henderson  v.  Willimn- 
son,  1  Stra.  116.  If  the  submission  provides  that  it  shall  be  made  in 
writing,  or  in  writing  under  seal,  it  must  be  so  made  or  it  will  be  in- 
valid, Thaire  v.  Thavre,  Palm.  109.  But  if  no  provision  is  made 
in  that  respect,  in  the  submission,  and  the  character  of  the  submission 
is  not  such  as  to  raise  any  implied  provision  in  that  respect,  it  may  be 
made  by  parol  and  may  be  delivered  ore  tenus.  Oates  v.  Broramell, 
2  Yent.  242;  Marsh  v.  Packer,  20  Yt.  198;  Jones  v.  Deioey,  17  N. 
H.  596.  Under  a  statutory  submission  the  award  must  be  made  as  the 
statute  provides.  Tuscaloosa  Bridge  Go.  v.  Jemison,  33  Ala.  476 ; 
Yalle  V.  Northern  Mo.  R.  R.  Co.,  37  Mo.  445.  Thus,  if  the  statute 
or  the  submission  requires  that  it  shall  be  witnessed  {Estep  v.  Larsh, 
16  Ind.  82;  Newman  v.  Labeaume,  9  Mo.  30);  or  that  it  shall  be  in 
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■vrritirig  {Darling  v.  Darling,  16  Wis.  644 ;  Roguet  v,  Carmouche,  5 
La.  Ann.  133 ;  Steelman  v.  Stewart,   2  K.   J.  Law,  230) ;  or  that  it 
sliall  be  under  seal,  the  statutory  direction  must  be  substantially  com- 
pHed  with,  unless  waived  bj  the  parties.     Cheney  \.    Gates,  12  Yt. 
565 ;  Stanton  v.  Henry,  11  Johns.  133.     When  the  submission  or  the 
statute  requires  the  award  to  be  in  writing,  it   can  only  be  proved  by 
written  evidence  {Darling  v.  Darling,  16  Wis.   644),  and,  indeed,  in 
all  respects,  the  provisions  of  the  submission  or  of  the  statute  as  to  the 
award  must  be  substantially  complied  with,  whether  they  relate  to  its 
form  or  substance  {Meld  v.  Oliver,  43  Mo.  200 ;  JVew  Albany,  etc., 
R.  R.  Co.Y.McPheters,  12  Ind.  472),   and,  in  case  of  a  submission 
under  seal  or  in  reference  to  contracts  under  seal,  the  parties  cannot  by 
parol  waive  compliance  therewith.     Thus,   where,  after  a  submission 
in  writing  and  under  seal,  of  matters  in  reference  to  a  lease  under  seal, 
the  parties  informed  the  arbitrators  that  they  need  not  make  an  award 
in  writing  and  the  arbitrators  in  pursuance  of  such  waiver  made  an 
award  by  parol,  and  the  court  held  that  it  was  void,  for  the  reason  that, 
not  being  in  writhig,  it  did  not  discharge  the  covenants  of  the  lease 
under  seal  not  yet  broken,  and  consequently  would  not  operate  as  a  bar 
to  an  action  for  their  breach.  French  v.  Wew,  28  ]^.  Y.  (1  Tiif.)  147  ;  re- 
versing S.  C,  20  Barb.  481.     An  award  must  be  complete  when  signed 
and  delivered,  as  the  powers  of  the  arbitrators  are  then  exhausted  and 
they  have  no  power  to  amend  the  award,  even  to  correct  an  apparent 
clerical  mistake.     Dudley  v.   Thomas,   23   Cal.   365.     So,   the  award 
must  be  complete,  as  they  can  make  but  one,  and  if  they  attempt  to 
make  several  awards,  upon  distinct  matters,  they  are  all  void.     3  Yin. 
Abr.  62.     But,  unless  void  because  not  co-extensive  with  the  submis- 
sion, it  would  seem  that  the  first  award  would  be  good.     Fitzherbert's 
Nat.   Brev.,  Arbitrament,  pi,  62.     If  the  arbitrators  make  an  award 
that  is  defective  in  some  respects,  and  afterward  make  a  new  one  like 
the  first  in  all  respects  except  that  the  defects  are  remedied,  the  second 
award  is  invalid,  but  the  first  one  will  stand.     Dolie  v  James,  4  JST.  Y. 
(4  Comst.)  568.     But  if  awards  are  made  by  several  instruments  and 
all   delivered  at  the  same  time,  they  are  to  be  treated  as  one  award. 
Ott  V.  Schroepijel,  5  N.  Y.  (1  Seld.)  482.     When  the  award  substan- 
tially conforms  to  the  statute  or  submission,  the  fact  that  there  is  not 
a  literal  comphance  will  not  invalidate  it.     Thus  where  the  award  was 
required  to  be  in  writing,  subscribed  by  the  arbitrators  or  any  two  of 
them,  and  attested  by  a  subscribing  witness,  an  award  signed  by  the 
three,  with  a  witness  to  only  two  of  the  signatures,  is  valid,  for  it  is 
complete  without  the  signature  of  the  third,  and  that  may  be  treated 
as  superfluous.     Ott  v.  Schroejppel^^  4  Barb.  250. 
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So,  where  an  umpire  makes  an  award,  it  is  not  vitiated  because  an 
arbitrator,  or  even  all  tlie  arbitrators,  join  with  him  in  making  it.  Mayor, 
etc.,  V.  Butler,  1  Barb.  325;  1  Hill,  489.  The  award  need  not  show 
on  its  face  that  the  arbitrators  have  complied  with  all  the  legal  requisites 
to  make  it  a  valid  instrument,  as,  that  thej  notified  the  parties  of  the 
time  and  place  of  meeting  (Id. ;  Uj>shaw  v.  Hargrove,  6  Sm.  &  M.  286  ; 
Rigden  v.  Martin,  6  H.  &  J.  403);  or,  where  it  is  made  bj  a  majority  of 
the  arbitrators,  that  they  all  met  and  heard  the  parties  {AcJcley  v.  Finch, 
7  Cow.  290  ;  Rixford  v.  Nije,  20  Yt.  132  ','Short\.  Pratt,  6  Mass.  496 ; 
Houghton  v.  Biorroughs,  18  N.  H.  499);  or  that  they  acted  within  the 
scope  of  the  submission  {Hoffman  v.  Hoffman,  26  N.  J.  Law,  175);  or 
that  they  were  sworn.  Negley  v.  Stewart,  10  S.  &  R.  (Penn.)  207.  It 
is  highly  proper  that  the  award  should  show  compliance  with  these 
requisites,  but  failing  to  do  so,  compliance  may  be  shown  by  evidence 
dehors  the  award.  Mayor,  etc.,  v.  Butler,  1  Barb.  325  ;  Rigden  v. 
Martin,  6  H.  &  J.  403.  But  where,  upon  its  face,  the  award  shows 
that  the  requirements  of  the  submission  or  of  the  statute  have  not  been 
complied  with,  it  is  void,  as,  where  the  award  is  required  to  be  made  at 
a  day  certain,  and  it  bears  a  subsequent  date,  without  showing  any  ex- 
tension of  the  time  by  the  parties  {Bloomer  v.  Slierman,  2  Edw.  Ch. 
452) ;  or  where  the  award  is  required  to  be  in  writing,  and  a  part  of  it 
is  embraced  in  writing  and  a  part  is  by  parol  {Tudor  v.  Covell,  20  N.  H. 
I7l);  or  if  it  is  required  to  be  under  seal,  but  is  not  {Price  v.  Thomas, 
4  Md.  514 ;  Rea  v.  Gihbons,  7  S.  &  E.  [Penn.]  204 ;  Stanton  v.  Henry, 
11  Johns.  133);  or  to  be  acknowledged,  and  it  is  not  {Heath  v.  Tenney, 
3  Gray,  380),  the  award  will  be  void,  unless  the  parties  have  waived  the 
informahty,  either  expressly  or  impliedly.  Ellison  v.  Chapman,  7 
Blackf.  224.  After  an  award  is  delivered,  the  arbitrators  cannot  alter 
it,  even  to  correct  a  clerical  mistake,  even  though  the  time  limited  by 
the  submission  has  not  expired  {Irvine  v.  Elnon,  8  East,  54);  and  an 
alteration  of  the  sum  awarded,  after  notice  of  the  making,  although  upon 
the  same  day  and  before  delivery,  is  void.  But  if  the  alteration  has  not 
rendered  the  award  illegal  as  it  stood  before  the  alteration,  it  will  stand 
as  it  existed  before  the  alteration  was  made.  Henfree  v.  Bromley,  6 
East,  309.  In  Ward  v.  Dean,  3  B.  &  Adol.  234;  Butler  v.  Boyles,  10 
Humph.  155 ;  Bayne  v.  Morris,  1  Wall.  97 ;  Dudley  v.  Thomas,  22 
Cal.  365,  the  award  found  that  the  plaintiff  had  no  cause  of  action,  and 
that  a  verdict  should  be  entered  for  the  defendant,  and  then,  by  mistake, 
provided  that  the  costs  should  be  paid  by  the  defendant,  meaning  the 
plaintiff,  it  was  held  that  the  arbitrator  having  executed  his  award,  could 
not  rectify  the  mistake,  nor  can  the  court  permit  it  to  be  altered  {Oxen- 
den  V.  Crojyper,  10  Ad.  c%  El.  197) ;  even  to  make  it  conform  to  the 
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terms  of  the  submiaeion  {Hall  v.  Alderson,  2  Bing.  476) ;  unless  tlie 
parties,  all  of  them,  consent  thereto  {Sx  parte  Cuerton,  7T>.  &  R.  774; 
Fenton  v.  Dines,  4  Jur.  554) ;  except  where  the  statute  provides  there- 
for. Bird  V.  Penrice,  6  M.  &  W.  754 ;  Zachay^y  v.  Shepherd,  2  T.  R. 
781 ;  Synge  v.  Jervolse,  8  East,  466.  Where  the  arbitrators  alter  their 
award  after  it  is  delivered,  by  appending  other  papers  thereto,  the  orig- 
inal award  will  stand,  and  the  matter  added  will  be  treated  as  surplusage. 
Woodbury  v.  JVorfhy,  3  Me.  85 ;  Dudley  v.  Thomas,  23  Cal.  365  ;  J.Z- 
drich  V.  Jessi/man,  8  N.  H.  516 ;  Lansdale  v.  Kendall,  4  Dana  (Ky.), 
613.  Their  power  is  exhausted  when  the  award  is  made  and  published, 
and  thereafter  they  have  no  more  power  to  change  it  than  mere  stran- 
gers thereto.  Butler  v.  Boyles,  10  Humph.  155  ;  Lansdale  v.  Kendall, 
4  Dana  (Ky.),  613  ;  Talbot  v.  Hartley,  1  Cr.  (C.  C.)  31 ;  Dolce  v.  James, 
4  N.  Y.  (4  Comst.)  568.  But  the  burden  is  upon  the  party  raising  the 
objection  to  the  award  to  prove  the  alteration.  Prima  facie  possession 
of  an  award  is  proof  that  it  was  originally  made  as  it  appears.  Brown 
V.  Warnock,  5  Dana  (Ky.),  492  ;  Lansdale  v.  Kendall,^  id.  613.  But 
the  parties  may  consent  that  an  alteration  may  be  made,  and  an  altera- 
tion made  in  pursuance  thereof  is  valid.  Evelith  v.  Chase,  17  Mass. 
458.  But  it  is  held  that,  where  their  award  is  to  be  returned  by  them 
to  the  court,  their  powers  are  not  terminated  until  it  is  so  returned  by 
them  {French  v.  Moseley,  1  Litt.  248) ;  but,  otherwise,  their  powers 
cease  when  the  award  is  made  and  signed  and  published,  and  after  that 
they  have  no  power  to  change,  or  to  refuse  to  deliver  it.  Thompson  v. 
Mitchell,  35  Me.  281. 

§14.  Award  must  not  exceed,  and  must  be  co-extensive  with 
the  submission.  The  authority  of  arbitrators  is  derived  entirely 
from  the  submission,  consequently  their  award  must  not  embrace  any 
matters  not  submitted  to  them,  and  if  it  does,  it  will  be  void,  at  least 
for  the  excess.  Cook  v.  Carpenter,  34  Yt.  121 ;  Beynolds  v.  Reynolds, 
15  Ala.  398  ;  Mays  v.  Myatt,  59  Tenn.  309  ;  Lee  v.  Onstott,  1  Ark. 
206  ;  Gibson  v.  Powell,  5  Sm.  &  M.  712  ;  Smith  v.  Kincaid,  7  Humph. 
28;  Fountain  v.  Harrington,  3  Harr.  (Del.)  22 ;  Solomons  v.  McKinstry, 
13  Johns.  27 ;  Huff  v.  Parker,  4  Dall.  285  ;  Adams  v.  Adams,  8 
]^.  H.  82  ;  Bean  v.  Farnam,  6  Pick.  269 ;  Sessions  v.  Barfield,  2 
Bay  (S.  C),  94.  An  award  that  contains  any  allowance  for  matters 
not  submitted  is  wholly  void  if  it  is  not  distinguishable  from  the  resi- 
due, and  imless  it  appears  that  the  consideration  of  the  unsubniifcted 
matters  was  so  disconnected  from  the  residue  as  to  have  had  no  influ- 
ence upon  it.  Boynton  v.  Frye,  33  Me.  216  ;  Adams  v.  Adams,  8 
N.  H.  82 ;  Ebert  v.  Ebert,  5  Md.  353.  But  the  award  will  stand  if 
the  parties  ratify  it  {Bullitt  v.  2Iusgrave,  3  Gill  [Md.],  31)  ;  and  if 
YoL.  YI.— 68 
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one  party  accepts  from  the  other  party  part  pei'formance  of  his  part 
of  such  an  award,  he  is  estopped  from  afterward  setting  up  its  inva- 
lidity. Culver  V.  Ashley^  19  Pick.  300.  An  award  in  excess  of  the 
matter  submitted  does  not  annul  the  original  contract  which  was  the 
subject  of  the  reference,  further  than  the  award  pursues  the  submis- 
sion, nor  then,  if  it  is  void  in  toto,  because  the  parties  are  left  precisely 
the  same  as  thougli  no  award  had  been  made.  Walsh  v.  Gilmor,  3 
H.  &  J.  (Md.)  383 ;  Bullitt  v.  Miisgrave,  3  Gill  (Md.),  31. 

The  parties  seeing  fit  to  acquiesce  in  an  award  for  matters  not 
embraced  in  the  submission,  third  persons  cannot  attack  it  upon  that 
ground.  Pennhnan  v.  Patchin,  6  Yt.  325.  Unless  the  award  upon 
its  face  shows  that  matters  not  submitted  are  embraced  in  it,  it  will  be 
presumed  that  it  only  comprehends  matters  that  were  within  the  terms 
of  the  submission,  and  the  bm-den  is  upon  the  party  attacking  it  upon 
that  ground  to  establish  its  excessive  character.  Parsons  v.  Aldrich^ 
6  N.  H.  264 ;  Reynolds  v.  Reynolds,  15  Ala.  398 ;  Blair  v.  Wallace, 
21  Cal.  317  ;  Clement  v.  Comstock,  2  Mich.  359  ;  Iluhlard  v.  Firman, 
29  111.  90.  In  New  Hampshire  it  is  held  that  an  award  covering 
matters  in  excess  of  the  submission  will  not  be  set  aside  for  that  rea- 
son, if  the  amount  of  the  excess  is  ascertained  and  released  or  dis- 
charged. Richardson  v.  Huggins,  23  IST.  II.  106.  But  this  would 
depend  entirely  upon  the  fact,  whether  the  excess  could  be  readily 
ascertained  and  distinguished  from  the  residue.  Sawyer  v.  Freeman, 
35  Me.  542.  When  the  submission  and  the  award  are  both  by  parol, 
the  question  is  for  the  jury  to  determine  what  was  submitted,  and 
what  was  decided  by  the  award.  Torrence  v.  Graham,  1  Dev.  &  B. 
(N.  C.)  L.  284.  Although  a  matter  is  not  expressly  submitted,  yet,  if 
by  fair  implication  it  comes  within  its  terms,  or  if  it  is  a  natural  or 
necessary  incident  of  the  matter  submitted,  it  will  be  presumed  that 
the  parties  intend  to  have  it  acted  upon  by  the  arbitrators,  and  an 
award  covering  it  will  be  upheld.  Thus,  if  a  submission  recites  that 
certain  disputes  have  arisen  out  of  a  sale  and  re-sale  of  land,  and  sub- 
mits all  and  every  matter  of  dispute  arising  from  or  growing  out  of 
the  transaction  ;  an  award  that  pro\ddes  that  one  party  shall  pay  the 
other  a  certain  sum  of  money  and  receive  a  conveyance  of  the  land, 
will  be  upheld,  although,  upon  the  face  of  the  submission,  the  power 
is  not  given  to  the  arbitrator  to  direct  such  conveyance.  The  power 
is  an  incident  of  the  matter  submitted  {Blair  v.  Wallace,  21  Cal. 
31 Y;  Pen  v.  Taylor,  3  N.  J.  Law  [2  Penn.],  640;  Brown  v.  Bellows, 
4  Pick.  192) ;  and  in  all  such  cases  the  award  will  be  upheld.  WaugJt  v. 
Mitchell,  1  Dev.  &  B.  Eq.  510  ;  Mchols  v.  Pens.  Ins.  Co.,  22  Wend.  125,- 
Chase  V.  Strain,  15  JST.  H.  535.     The  award  must  be  co-extensive  with 
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the  submission,  and  cover  all  the  matters  submitted  {Carnochan  v. 
Christie,  11  Wheat.  446  ;  Tudor  v.  Scovell,  20  K.  H.  171 ;  Buntam 
V.  Curtis,  27  lU.  374) ;  and  if  the  arbitrators  refuse  to  decide  upon  some 
of  the  matters  submitted,  their  award  will  be  void.  Smith  v.  Potter, 
27  Yt.  304;  Rarker  v.  Rough,  7  K.J.  Law  (2  Ilalst.),  428  ;  Muldrow 
V.  Norris,  12  Cal.  331.  But,  even  though  the  award  does  not  in 
terms,  yet,  if  in  effect  it  includes  all  the  matters  submitted,  it  is  valid. 
Smith  V.  Demarest,  8  N.  J.  Law,  195;  Rarden  v.  Rarden,  11  Gray, 
435  ;  Pearce  v.  Mclnttjre,  29  Mo.  493. 

In  order  to  invalidate  an  award  upon  the  ground  that  it  does  not  em- 
brace all  the  matters  submitted,  it  must  appear  that  they  were  made 
known  to  the  arbitrators,  and  that  they  declined  or  neglected  to  pass 
upon  them.  McNear  v.  Bailey,  18  Me.  251  ;  Yarney  v.  Breioster, 
14  K.  H.  49  ;  Baspolis  Case,  8  Coke,  97  h.  Prima  facie  an  award  is 
good,  although  not  co-extensive  with  the  submission,  because  it  is  pre- 
sumed that  it  embraces  all  that  was  called  to  the  attention  of  the  arbi- 
trators, and  if  in  fact  other  matters  were  called  to  their  attention  and 
not  passed  upon  by  them,  the  fact  must  be  proved.  Ott  v.  Schroejypel, 
5E".  Y.  (1  Seld.)  482;  McNear  v.  Bailey,  18  Me.  251;  Kleine  v. 
Catara,  2  Gall.  (C.  C.)  61 ;  Rorrel  v.  M^ Alexander,  3  Eand.  (Ya.) 
94.  But  to  a  declaration  upon  an  award,  a  plea,  setting  forth  that  the 
arbitrators  had  refused  to  hear  or  investigate  a  matter  embraced  in  the 
submission,  is  good,  and  a  bar  to  a  recovery  {Rarker  \.  Rough,  7 1*^. 
J.  Law  [2  Ilalst.],  428),  and  even  though  the  arbitrators  heard  the 
parties  and  investigated  the  matters,  but  accidentally  omitted  them 
from  the  award,  they  cannot  correct  the  mistake,  and  the  award  is  void. 
Porter  v.  Scott,  7  Cal.  312.  And  see  Waller  v.  Shannon,  44  Conn. 
480.  Courts  are  more  liberal  in  their  construction  of  awards  than  for- 
merly, and  the  nice  distinctions  formerly  maintained  are  now  disre- 
garded, and  an  award  may  be  good  though  made  for  less  than  was  submit- 
ted, unless  it  is  shown  that  the  arbitrators  were  requested  to  pass  upon 
certain  matters,  but  omitted  to  do  so  {Raiahins  v.  Calcoxtgh,  1  Burr. 
277 ;  Simmonds  v.  Swaine,  1  Taunt.  549,  554  ;  Bradford  v.  Bryan, 
"Willes,  268),  and  this  is  always  a  good  defense  to  an  award.  Mitchell  v. 
Staveley,  16  East,  58 ;  Ingram  v.  Milnes,  8  East,  445.  A  submission 
of  all  matters  in  difference  between  parties  imports  all  matters  which 
any  individual  may  have  jointly  or  severally  against  any  other,  for 
the  submission  is  to  be  construed  distributively.  Thus  an  award  that 
one  obligor  shall  pay  a  certain  sum  to  a  co-obligor  is  good.  Winter  v. 
Wliite,  1  Brod.  &  Bing.  350.  An  award  in  ejectment  for  the  plaintiff 
is  good,  although  neither  damages  nor  costs  are  awarded,  as  it  will  be 
presumed   that  no  claun  was  urged  before   the   arbitrators   therefor. 
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Harvey  v.  Snow,  1  Yeates  (Penn.),  156.  So,  under  a  submission  of 
two  counter  demands,  an  award  that  one  of  the  parties  recover  of  the 
other  a  fixed  sum  "  and  the  same  is  in  full  of  all  matters  referred,"  is 
good.  Harden  v.  Harden,  11  Gray,  435.  The  arbitrators  are  only 
bound  to  pass  upon  such  matters  as  are  presented  to  them,  and  an  award 
made  upon  such  matters  is  good  whether  it  embraces  all  that  were  sub- 
mitted or  not.     Middroio  v.  Norris,  12  Cal.  331. 

§  15.  Must  be  entire  and  possible.  In  order  to  be  operative  as  a 
valid  award,  it  must  be  both  entire  and  possible  in  its  requirements  of 
the  parties,  as  an  award  that  leaves  the  questions  submitted  open  in  any 
respect,  fails  to  carry  out  the  intention  of  the  parties,  and  is  consequently 
void  {Sutton  v.  Horn,  7  S.  &  R.  [Penn.]  228 ;  McCrary  v.  Harrison, 
36  Ala.  577  ;  Archer  v.  WilUainson,  2  IT.  &  G.  62  ;  AMy  v.  AMy,  16 
Yt.  450);  and  the  same  rule  applies  to  an  award  that  requires  a  party  to 
do  that  which  it  is  impossible  for  him  to  do.  Lee  v.  Elkins,  12  Mod. 
585.  Thus,  an  award  that  one  of  the  parties  shall  procure  another  per- 
son to  do  an  act  that  such  person  is  under  no  legal  obligation  to  do 
{Anonymous^  3  Leon,  62) ;  as,  to  procure  a  certain  person  to  become 
surety  for  the  payment  of  the  award,  is  void,  because  the  party  has  no 
remedy  at  law  or  in  equity  by  which  he  can  compel  such  person  to  be- 
come surety  for  him  {Oldfield  v.  Wilmer,  1  Leon,  140  ;  Thurshj  v.  Hel- 
hot,  3  Mod.  272);  or  an  award  that  requires  a  party  to  convey  or  deliver 
to  the  other  property  to  which  he  has  no  title,  or  to  pay  the  award  out 
of  the  funds  of  an  estate  which  he  has  no  right  to  use  for  his  private 
purposes.  Adamis  v.  Staley,  2  Show,  61.  By  impossible,  as  used  in 
this  connection^  is  meant  an  act  which  the  party  cannot  legally  do,  or 
the  doing  of  which  he  has  no  legal  remedy  to  enforce ;  therefore,  an 
award  that  required  him  to  do  that  which  he  is  not,  in  law,  authorized 
to  do,  as,  to  assign  an  apprentice  {Hern  v.  Dry  den,  11  Mod.  272) ;  or 
commit  a  trespass,  or  establish  a  nuisance,  or  to  do  any  illegal  act,  or  one 
which  he  cannot  compel  the  doing  of,  is  impossible,  and  consequently 
absolutely  void.  Adams  v.  Staley,  2  Show,  61 ;  Horn  v.  Dryden,  11 
Mod.  272. 

§  16.  Must  be  mutual.  An  award  which  gives  a  benefit  to  one  party 
without  any  correlative  advantage  to  the  other,is  void  {Colston  v.  Harris, 
Cro.  Eliz.  904 ;  Yeale  v.  Warner,  1  Saund.  326 ;  Belmont  v.  Tyson,  3 
Blatchf.  [C.  C]  530)  ;  as,  if  it  is  only  binding  upon  one  of  the  parties 
(Id.),  or  when  it  cannot  be  enforced  in  those  matters  in  favor  of  one  of 
the  parties.  Brazill  v.  Isham,  12  IST.  Y.  (2  Kern.)  9.  It  is  said  that, 
if  an  award  is  final,  and  puts  an  end  to  the  controversies  submitted,  it 
is  mutual.  Carper  v.  Hirst,  1  Lutw.  539  ;  Blackledge  v.  Simpson,  2 
Hayw.  30.     It  is  not  necessary  that  the  same  acts,  in  the  same  unquali 


AKBITRATION  AND   AWARD.  541 

fied  manner,  should  be  awarded  on  each  side  to  render  the  award  mutual, 
or  that  each  should  be  equally  benefited  thereby  ;  it  is  sufficient  if  it 
puts  an  end  to  a  controversy  and  discharges  both  (Munro  v.  Alaire,  2 
Caines,  320) ;  and  does  not  leave  him  who  is  to  pay  liable  to  a  snit  upon 
the  original  demand  therefor.  BlacMedge  v.  Simj)son,  2  Hayw.  30.  Nor 
is  it  necessary  that  the  award  should  give  the  same  remedy  to  the  parties. 
One  may  be  directed  to  pay  money,  and  the  other  to  do  a  specific  thing 
{KtmcTde  v.  KuncJde,  1  Dall.  364) ;  nor  is  it  an  objection  that  one  is  to 
perform  before  the  other  is  to  execute  a  release.  Munro  v.  Alaire,  2 
Caines  (N.  Y.),  320.  An  award  ordering  the  payment  of  money  carries 
mutuality  in  itself,  as  it  must  be  held  to  carry  satisfaction  of  the  matter 
submitted.  Weed  v.  Ellis,  3  Caines,  253  ;  BaspoWs  Case,  8  Co.  97  5. 
In  a  word,  nothing  more  is  requisite  to  constitute  mutuality  in  an  award 
than  that  the  thing  awarded  to  be  done  should  be  a  final  discharge  of 
all  future  claim  by  the  party  in  whose  favor  the  award  is  made  against 
the  other  for  the  matter  submitted.  Therefore,  an  aw^ard  that  one  party 
shall  pay  another  a  certain  sum  for  a  trespass  is  good  [Nichols  v.  Grun- 
nion,  Hob.  49 ;  Ormelade  v.  Coke,  Cro.  Jac.  354) ;  although  the  other 
party  is  not  required  to  do  any  act,  because  by  the  payment  of  the  money 
the  original  demand,  which  is  merged  in  the  award,  is  fully  discharged. 
Reynolds  v.  Reynolds,  15  Ala.  398.  So,  an  award  that  one  party  shall 
pay  the  other  a  certain  sum  as  costs  in  a  suit  commenced  by  him  against 
the  other  without  cause,  and  that  all  suits  and  differences  shall  cease 
{Walmough  v.  Holgate,  2  Yent.  221;  Squire  \.  Grevell,  6  Mod.  34); 
or  that  one  party  shall  pay  the  other  a  certain  sum,  and  take  his  mare 
away,  within  a  week.  Coojjer  v.  Hirst,  1  Lutw.  539.  It  is  not  essential 
that  the  award  should  state  that  the  sum  ordered  to  be  paid,  or  an  act  to 
be  done  by  one  of  the  parties,  shall  be  in  satisfaction,  or  even  tliat  it 
should  contain  any  equivalent  terms ;  as  such  is  the  legal  effect,  and  sat- 
isfaction will  be  presumed.  But  it  would  seem  that  the  award  should 
express  for  what  cause  the  money  is  to  be  paid,  or  the  act  is  to  be  done. 
Nichols  V.  Grunnion,  Hob.  49.  But  if  it  recites  that  it  is  made  "  of 
and  concerning  the  premises,"  or  if  it  recites  the  matters  submitted,  it 
will  be  good.  Gray  v.  Gwennap,  1  B.  &  Aid.  106.  But  an  aw^ard 
that  is  binding  upon  but  one  party,  except  possibly  in  the  case  of  infants 
and  married  women,  when  the  other  knew  before  the  award  was  made, 
or  ought  to  have  known,  that  they  could  not  be  bound,  is  void ;  as,  an 
award  made  upon  a  submission  between  a  consignee  and  a  master  of  a 
vessel,  that  is  not  binding  upon  the  charterer  in  whose  favor  it  is  made. 
Belmont  v.  Tyson,  3  Blatchf.  (C.  C.)  530.  So,  where  an  officer  of  a 
municipal  corporation,  acting  in  excess  of  his  powers,  submits  a  claim 
against  the  city  or  town  to  arbitration,  the  award  will  not  be  binding 
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upon  the  other  party,  because  not  binding  upon  the  city  or  town.  Fur- 
Ush  V.  Ball,  8  Me.  315. 

§  VI.  Must  be  flnaL  An  award  must  finally  determine  all  the  mat- 
ters embraced  in  it,  and  this  element  is  indispensable  to  its  validity,  and 
it  must  so  determine  tliem  that  they  can  never  afterward  become  the 
subject  of  litigation  between  the  parties.  ^Yait6  v.  Barry,  12  Wend, 
377 ;  Dundon  v.  Starin,  19  Wis.  261 ;  McKeen  v.  Olij)hant,  18  N".  J. 
Law  (3  Harr.),  M2 ;  Young  v.  Shooh,  -4  Eawle  (Penn.),  299.  Being 
in  the  nature  of  a  judgment,  it  must  ascertain  and  decide  as  to  the 
matters  submitted,  so  that  no  further  controversy  can  arise  thereon. 
The  very  object  of  the  submission  is  to  secure  this  result;  andan 
award  that  fails  in  that  respect  is  void.  Patton  v.  Baird,  7  Ired.  Eq. 
255 ;  McCrary  v.  Barrison,  36  Ala.  577 ;  Sample  v.  Butchinson,  4 
Phila.  (Penn.)  249.  Thus,  an  award  that  one  party  shall  pay  the 
other  a  certain  sum,  less  what  has  already  been  paid,  without  setting 
forth  what  has  been  paid,  or  furnishing  means  for  determining  it,  is  void 
for  want  of  finality,  because  it  leaves  the  question  as  to  the  sum  to  be 
deducted  still  open  to  litigation  between  the  parties.  Waite  v.  Barry, 
12  Wend.  377.  So  where  in  the  case  of  a  claim  by  one  part  owner 
of  a  vessel  against  another  part  owner,  for  insurance  collected  by  the 
latter,  the  award  was,  that  "  there  is  due  to  C,  the  amount  collected  on 
pohcy  of  insurance  held  by  F.  for  his  (C.'s)  sixteenth  part  of  barque 
S."  was  held  void  because  it  did  not  determine  that  P.  had  i-eceived 
any  money,  nor,  if  any,  how  much.  Colcord  v.  Fletcher,  50  Me.  398. 
So,  where  an  award  directed  that  one  of  the  parties  should  pay  to  the 
others  a  certain  sum  of  money  for  stociv  held  by  him,  it  was  held  void 
for  want  of  finality,  because  it  did  not  direct  a  transfer  of  the  stock. 
Matter  of  Williams,  4  Denio,  194.  See,  also,  Jones  v.  Welwood,  9 
Hun  Q^.  Y.),  166.  It  must  be  final  without  reference  to  other  per- 
sons, or  to  any  future  examinations  except  in  relation  to  the  payment 
of  costs,  which  may  be  left  to  the  proper  officer  {Selhy  v.  Bussell,  12 
Mod.  139  ;  Nichols  v.  Grunnion,  Hob.  49) ;  but  it  seems  that  an  award 
which  leaves  nothing  to  be  done  to  dispose  of  the  whole  matter  in  con- 
troversy but  some  ministerial  acts,  such  as  selecting  property  to  replace 
that  which  is  lost,  or  the  calculation  of  interest  for  a  specific  period  at 
a  specified  rate,  or  the  adding  up  of  accounts,  or  the  measurement  of  a 
definite  piece  of  land,  etc.,  is  final  witliin  the  meaning  of  tlie  rule 
{Owen  V.  Boerum,  23  Barb.  187) ;  but  if  the  arbitrators  reserve  to 
themselves,  any  future  power  {Calvert  v.  Carter,  6  Md.  135) ;  Binge  v. 
Fines,  1  Sid.  59) ;  or  if  they  definitely  settle  all  matters  but  one,  and 
leave  either  party  a  right  to  sue  on  that  {Bradford  v.  Bryan,  Willes, 
268)  ;  or  which  merely  orders  a  stay  of  proceedings  {Tipping  v.  Smith, 
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2  Stra.  1024) ;  or  a  nonsuit,  is  bad.  Simon  v.  Gavil,  1  Salk.  74.  But 
it  seems  that  while  the  award  of  a  nonsuit  is  bad,  that  one  that 
awards  that  each  shall  discontinue  actions  begun  against  eacii  other 
{Inymm  v.  Wehh,  1  Roll.  362) ;  or  shall  dismiss  the  same  {Knight  v. 
Burton,  6  Mod.  231) ;  or  that  all  actions  between  them  shall  cease 
{Onyons  v.  Cheese,  1  Lutw.  533)  ;  or  that  they  shall  proceed  no  further 
in  their  actions,  is  final  and  valid,  because  it  will  be  presumed  that  it 
was  intended  by  such  awards  to  put  an  end  to  the  actions  forever. 
Gray  v.  Gray,  Cro.  Jac.  525  ;  Onyons  v.  Cheese,  1  Lutw.  533.  But  where 
mutual  suits  are  pending  between  parties,  an  award  upon  one  only  is 
void  for  want  of  finality.  Morse  v.  Hale,  27  Yt.  660  ;  Coupland  v. 
Anderson,  2  Call  (Ya.),  106.  But  an  award,  in  an  action  submitted, 
that  the  defendant  recover  his  costs,  is  final,  because  it  will  be  presumed 
that  it  was  intended  as  an  award  that  there  was  no  cause  of  action. 
Buckland  v.  Conway,  16  Mass.  396 ;  Blossom  v.  Van  Amringe,  63 
K.  C.  65  ;  Traquair  v.  Redinger,  4  Yeates  (Penn.),  282  ;  McDermot 
V.  TJ.  8.  Ins.  Co.,  3  S.  &  R.  (Penn.)  604.  In  order  to  render  an 
award  sufficiently  final,  it  must  dispose  of  all  the  matters  in  controversy, 
and  that  too  in  a  definite  and  intelligible  manner  {Akely,  v.  Akely,  16 
Yt.  450;  Calvert  v.  Carter,  6  Md.  135);  and  it  must  not  be  upon  a 
contingency  that  may  never  happen  (  Williams  v.  Landon,  14  S.  &  R. 
[Penn.]  338)  ;  but  if  the  award  is  final,  independent  of  the  contingency, 
it  will  stand.      Waugh  v.  Mitchell,  1  Dev.  &  B.  Eq.  510. 

§  18.  Must  be  certain.  An  award  must  be  certain  so  that  no 
reasonable  doubt  can  arise  upon  the  face  of  it,  as  to  what  the  arbitrator 
means,  or  what  duties  or  liabilities  it  imposes  upon  the  parties.  Samon^s 
Case,  5  Co.  78  a;  Murray  v.  Bruner,  6  S.  &  R.  276 ;  Jackson  v. 
DeLong,  9  Johns.  43  ;  Parher  v.  Eggleston,  5  Blackf .  128.  Therefore, 
an  award  that  one  party  shall  give  the  other  a  bond,  without  naming 
the  sum  for  wliich  it  shall  be  given  {Samon^s  Case,  5  Co.  78  a);  or 
that  one  party  shall  deliver  to  the  other  "  a  certain  bond  bearing  date 
Peb.  17,  1821,"  without  stating  who  are  the  obligees  of  the  bond  {Shejp- 
pard  V.  Stites,  7  N.  J.  Law  [2  Halst.],  90) ;  or  that  one  party  shall  give 
security  to  the  other  in  a  certain  sum,  without  naming  the  kind  of 
security  {Thinne  v.  Rigly^  Cro.  Jac.  314) ;  or  that  he  shall  give  secu- 
rity, if  required  {Barnett  v.  Gilson,  3  S.  &  R.  340 ;  JacTison  v.  De- 
Long,  9  Johns.  43),  are  void  for  uncertainty.  So  is  an  award  that  one 
party  shall  pay  to  another,  so  much  as  in  equity  and  good  conscience 
is  due  (  Watson  v.  Watson,  Styles,  28) ;  or  of  a  certain  sum  "  after  de- 
ducting an  unsettled  account  of  the  plaintiff  against  the  defendant," 
without  naming  the  amount  {Zerger  y.  Sailor,  6  Binn.  [Penn.]  24); 
or  so  much  as  certain  property  is  worth  {Titus  v.  PerTcins,  Skin.  248; 
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or  so  much,  as  maj  be  due  on  a  single  bill,  without  stating  the  amount 
that  has  been  paid  or  should  be  applied  thereon  {Sicard  v.  Peterson^  3 
S.  &  R.  [Penn.]  468)  ;  or  that  one  shall  give  up  a  certain  obligation 
to  the  other,  without  describing  it  {Bedam  v.  Clerhson,  1  Ld.  Raym. 
123);  or  deliver  up  "  the  books,"  witliout  specifying  what  books  {Cook- 
son  V.  Ogle,  1  Lutw.  550 ;  Simmonds  v,  Swaine,  1  Taunt.  549  ;  Thomas 
V.  Holier,  3  Ohio,  206) ;  or  that  one  of  the  parties  shall  deliver  to  the 
other  "  the  books,  papers  and  accounts,  and  a  small  chest  of  wearing 
apparel,"  without  any  further  description  {Thomas  y.  Holier,  id.) ;  or 
that  "the  land  shall  be  divided  according  to  plan  D  "  {Gratz  v.  Gratz 
4  Rawle  [Penn.],  411) ;  or  that  one  party  shall  pay  the  other  a  certain 
sum  "  for  rents  and  other  small  things^''  without  specifying  of  what 
such  small  things  consisted  {Rudston  v.  Yates,  Marsh.  141) ;  or  that 
the  defendant  "  shall  give  an  indorser  as  per  agreement  submitted  to 
the  arbitrators  and  acknowledged  by  the  parties"  {Walsh  x.  G'dmor, 
3  Harr.  &  J.  383) ;  or  that  there  is  due  to  one  of  the  parties  a  certain  sum, 
"  less  what  is  due  to  the  other  for  drawing  620  stoves  "  {Parker  v.  Eg- 
gleston,  5  Blackf.  128) ;  or  that  one  party  shall  do  a  certain  act,  or  pay 
for  certain  property,  without  stating  how  much  shall  be  paid  {Schuyler 
V.  Vanderveer,  2  Cai.  235) ;  or  that  one  of  the  parties  shall  be  paid 
by  the  other,  "the  money  due  for  day's  work  as  well  as  for  task  work," 
without  naming  the  sura,  Poj>e  v.  Brett,  2  Saund.  292.  Without 
stopping  to  give  other  illustrations,  it  may  be  said  that  the  award 
should  be  so  definite  and  certain  as  to  have  nothing  to  be  supplied  by 
extrinsic  testimony,  as  having  the  credit  of  a  judgment,  no  other  in- 
terpretation can  be  placed  upon  it,  than  such  as  is  warranted  by  the 
language  used.  The  justice  of  this  rule,  as  well  as  the  reason,  is  at 
once  apparent.  The  parties  have  consented  to  be  bound  only  by  the 
judgment  of  the  arbitrators,  and  if  their  judgment  is  expressed  so 
loosely  that  resort  must  be  had  to  extrinsic  evidence  to  interpret  it,  the 
intention  and  judgment  of  the  arbitrators  is  only  guessed  at,  and  the 
parties  may  thereby  be  compelled  to  submit  to  that  which  they  have 
never  agreed  to  submit  to.  Martham  v.  Jemx,  Yelv.  98.  But,  if  it 
is  certain  to  a  common  intent,  and  is  consistent  with  a  fair  and  reason- 
able presumption  arising  from  the  language  used,  taken  in  connection 
with  the  subject-matter  submitted,  it  will  stand,  otherwise  it  is  void. 
Kyd  on  Awards,  243  ;  Dyer,  242  a.  Thus  if  A  commits  a  nuisance 
to  B,  by  erecting  scaffolds  on  his  own  ground  and  the  arbitrators  award 
that  the  scaffolds  shall  be  removed,  without  stating  by  whom,  it  will  be 
presumed  that  they  intended  that  A  should  remove  them,  because  they 
are  on  his  grounds,  for,  although  any  person  may  remove  a  nuisance, 
yet,  the  arbitrators,  who  are  the  judges  of  the  equities  as  well  as  the 
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law  of  the  case,  must  be  understood  to  intend  that  the  removal  should 
be  made  by  him  who  created  the  nuisance,  and  thus,  by  the  aid  of  this 
presumption,  the  award  is  not  void  for  uncertaiuty.  Arnote  v.  Breame, 
6  Mod.  244.  So,  generally,  when  an  award  is  susceptible  of  being  re- 
duced to  a  certainty,  by  reference  to  matters  not  in  dispute  between 
the  parties,  it  will  be  upheld ;  as,  an  award  that  one  party  shall  "  pay 
the  taxable  costs  of  the  suit,"  without  stating  how  much  they  are,  is 
valid,  because  it  may  be  ascertained  by  reference  to  tlie  attorney's  bill 
{Beale  v.  Beale,  Cro.  Car.  383),  or  to  the  clerk  of  the  court,  or  the 
record.    Wright  v.  Smith,  19  Yt.  110. 

SOj  an  award  that  the  defendant  "  shall  pay  the  amount  of  the  note 
in  controversy,"  because  it  may  be  readily  ascertained  by  reference  to 
the  note.  Coxe  v.  Gent,  1  McMull.  (S.  C.)  302.  An  award  in  the  al- 
ternative is  not  void  for  uncertainty  {Harsoji  v.  Webher,  40  Me.  194),  for 
when  the  party  has  done  either  of  the  things  named,  the  award  is  per- 
formed {Lee  V.  Elhins,  12  Mod.  585) ;  as,  that  one  party  shall  deliver 
up  to  the  other  certain  property,  or  pay  him  a  certain  sum  of  money 
{Harison  v.  Weljler,  40  Me.  194;  Leey.  Elkins,  12  Mod.  385)  ;  and  gen- 
erally, when  the  intention  of  the  arbitrators  can  be  certainly  arrived  at, 
without  guessing  at  their  meaning,  by  reference  to  any  thing  referred  to 
in  the  award,  or  to  any  book,  paper  or  document  as  to  a  matter  about 
which  there  is,  or  in  law  can  be  no  dispute,  the  award  will  be  upheld. 
Macon  V.  Crum]),  1  Call  (Ya.),  575  ;  Coxe  v.  Gent,  1  M'Mull.  (S.  C.) 
302  ;  Carsley  v.  Lindsay,  14  Cal.  390  ;  The  Liverpool  Packet,  2  Sprague 
(C.  C),  37;  Bowman  v.  Downer,  28  Yt.  532  ;  Benson  v.  Wliite,  101 
Mass.  48  ;  Hays  v.  Miller,  12  Ind.  187  ;  Willarcl  v.  Bickford,  39  N.  H. 
536.  When  it  is  left  to  a  subsequent  event  to  ascertain  precisely  the 
thing  awarded,  it  will  be  sufficient  if  that  event  must  necessarily  happen 
{Collett  V.  Podwell,  2  Keb.  670);  or  if  the  parties  can  readily  ascertain, 
by  following  the  directions  given  in  the  award.  Galloway  v.  Wehb,  Hard. 
(Ky.)  326. 

When  an  award  furnishes  a  substantial  basis,  by  and  through  which 
the  parties  can,  by  calculation  or  otherwise,  work  out  the  contemplated 
result,  in  accordance  with  the  principles  settled  by,  and  the  rights  of 
the  parties  declared  in  the  award,  it  will  be  regarded  as  sufficient. 
Backus  V.  Fohes,  20  N.  Y.  (6  Smith)  204  ;  Locke  v.  Filley,  14  Hun 
(K  Y.),  139. 

Although  the  rule  was  formerly  otherwise,  at  the  present  day  an  award 
is  not  deemed  to  be  void  because  it  does  not  state  the  amount  that  is 
due  at  its  date,  if  it  contains  all  the  elements  necessary  to  ascertain  such 
amount  by  a  simple  calculation,  without  departing  at  all  from  the  scheme 
or  principle  of  the  award.  All  that  is  now  required,  either  by  the  courts 
YoL.  YI.— 69 
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of  this  country  or  England,  is,  that  there  should  be  certainty  to  a  com- 
mon intent.  Indeed,  it  may  be  said  that  the  rule,  as  at  present  existing, 
is,  that  if  the  award  is  sufficiently  definite  to  be  obligatory  as  a  contract, 
it  is  sufficiently  definite  to  be  upheld  as  an  award.  Buf^h  v.  Davis,  34 
Mich.  190  ;  Wohlenherg  v.  Lageman,  6  Taunt.  251 ;  Cargey  v.  Aitche- 
son,  2  B.  &  C.  170. 

§  19.  Presumption  and  intendment.  The  courts  will  make  all 
reasonable  presumptions  in  favor  of  awards  valid  upon  their  face  {Ken- 
drick  V.  TarMl,  26  Yt.  416  ;  Dolph  v.  Clemens,  4  Wis.  181 ;  Tomlinson 
V.  Hammond,  8  Iowa,  40 ;  Merritt  v.  Merritt,  11  111.  565) ;  and  they 
will  be  sustained,  unless  these  presumptions  are  overcome  by  full  proof 
{Tomlinson  v.  Hammond,  8  Iowa,  40 ;  SmMh  v.  Minor,  1  IST.  J.  Law, 
16  ;  Strong  v.  Strong,  9  Cush.  560);  as,  that  they  acted  fairly  and  impar- 
tially {GloAfpool  V.  Miller^  4  Blackf.  163  ;  McCalmont  v.  Whittaher,  3 
Kawle  [Perm.], 84);  and  that  they  considered  and  decided  upon  all  matters 
within  the  submission  to  which  their  attention  was  called  by  the  parties 
{Karthaus  v.  Ferrer,  1  Pet.  222 ;  McNear  v.  Bailey,  18  Me.  251 ; 
McCullough  V.  McCullough,  12  Ind.  48Y);  and  have  not  exceeded  their 
^OYTeYi=,  {Clement  \.  Comstock,  2  Mich.  359;  Richardson  \.  Huggins, 
23  N.  H.  106  ;  Blair  v.  Wallace,  21  Cal.  317);  and  if  any  formal  omis- 
sion is  shown,  it  will  be  presumed  that  the  parties  waived  it  ( Willing- 
ham  \.Harrell,  36  Ala.  583;  Henneigh  v.  Kramer,  ^0  Penn.  St.  530) ; 
and  indeed  all  fair  and  reasonable  intendments  will  be  made  to  sustain 
their  action,  and  nothing  will  be  presumed  or  intended  against  it  {Mer- 
ritt V.  Merritt,  11  111.  565  ;  Green  v.  Franklin,  1  Tex.  497) ;  and  the 
burden  is  upon  the  party  attacking  it,  upon  any  ground,  to  establish  his 
objection.  Tomlinson  v.  Tomlinson,  3  Iowa,  575  ;  Tabor  v.  Jenny, 
1  Sprague  (C.  C),  315. 

§  20.  Construction.  Awards  will  be  construed  favorably,  and  so  as 
to  uphold  them  if  possible,  in  accordance  with  the  intention  of  the  arbi- 
trator, when  no  inconvenience  will  ensue  therefrom.  Burns  v.  Hen- 
drix,  54  Ala.  78.  Thus,  if  the  award  is  indefinite  or  uncertain  in  any 
particular,  but  is  susceptible  of  being  rendered  reasonably  certain  by  the 
application  of  a  legal  rule,  or  by  reference  to  matters  referred  to  in  the 
award,  it  will  be  upheld  ;  as,  if  it  directs  that  one  of  the  parties  shall  do 
a  certain  act,  but  specifies  no  time  within  which  he  shall  do  it,  it  will 
be  construed  as  giving  the  party  a  reasonable  time,  in  view  of  the  thing 
to  be  done,  because  it  is  presumed  that  they  intended  the  doing  of  all 
that  is  necessary  to  the  performance  of  the  thing  awarded  {Freeman  v. 
Bernard,  1  Salk.  69)  ;  and,  generally,  although  an  award  upon  its  face 
may  not  be  sufficiently  certain  to  enable  a  court  of  equity  to  enforce  its 
specific  performance,  yet,  if  certainty  can  be  arrived  at  by  reference  to 
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something  dehors  tlie  award,  the  party  seeking  to  enforce  it  may,  by  an 
averment,  cure  the  objection.  Grier  v.  Grier,  1  Dall.  173  ;  Kingston 
V.  Kincaid,  1  Wash.'(C.  C.)  448  ;  Perkins  v.  Giles,  53  Barb.  342; 
Borrets  v.  Patterson,  1  Tayl.  37.  Where  an  action  is  submitted,  and 
the  arbitrators  find  for  the  plaintiff,  their  award  will  be  construed  as 
negativing  the  pleadings.  Thus,  where  a  suit  was  submitted  and  a  plea 
of  tender  had  been  filed,  but  the  arbitrators  found  for  the  plaintiff,  the 
court  held  that  this  imported  a  finding  against  the  tender.  BerhJieimer 
V.  Geise,  82  Penn.  St.  64.  Without  stopping  to  particularize,  it  may 
be  stated  as  a  general  rule,  universally  applied,  that  courts  will  construe 
awards  favorably,  and  make  all  reasonable  presumptions  and  intend- 
ments in  favor  of  their  validity,  and  if  any  part  of  an  award  is  good, 
while  the  residue  is  bad,  if  that  which  is  good  can  be  separated  from 
that  which  is  bad,  and  the  one  is  in  nowise  dependent  upon  the  other, 
it  will  uphold  it  as  to  that  which  is  good,  and  reject  that  which  is  bad, 
thus  giving  effect  to  the  action  of  the  arbitrators  as  far  as  it  is  possi- 
ble to  do  so,  consistently  with  the  agreement  of  the  parties.  John^ 
son  V.  Wilson,  Willes,  253 ;  Barnardiston  v.  Fowler,  10  Mod.  204 ; 
Skillings  v.  Coolidge,  14  Mass.  43;  Bogan  v.  Daughdrill,  51  Ala. 
312;  Fndickar  v.  Guardian  Mut.  Life  Ins.  Co.,  62  I^.  Y.  (17  Sick.) 
392 ;  Locke  v.  Filley,  14  Hun  (N.  Y.),  139.  Awards  are  not  to  be 
taken  strictly,  but  largely  and  favorably  {Bell  v.  Gipps,  2  Ld.  Raym. 
1142) ;  and,  if  necessary  to  carry  out  the  intention  of  the  arbitrators,  the 
court  will  transpose  or  reject  insensible  words,  and  construe  it  according 
to  the  evident  intention  of  the  parties.  Butler  v.  Wigge,  1  Saund.  61. 
So,  if  an  award  is  contradictory,  so  that  one  part  cannot  stand  with  an- 
other, the  court  will  give  effect  to  the  first  part,  and  that  portion  of  the 
award  that  is  inconsistent  therewith  will  be  rejected.  Berry  v.  Perry, 
3  Bulst.  QQ.  So,  where  an  award  is  general,  and  the  submission  is  special, 
if  it  is  severable,  it  will  be  applied  only  to  the  special  things  comprised 
in  the  submission,  and  the  others  will  be  rejected  as  void.  Lngrave  v. 
Weh,  Palm.  108.  An  award  is  to  be  construed  as  relating  only  to  mat- 
ters between  the  parties  {Strangford  v.  Green,  2  Mod.  228  ;  Stevens  v. 
Matthews,  1  Ld.  Raym.  116);  and  if  the  submission  relates  to  matters 
between  the  parties  in  a  particular  relation,  as  that  of  partners,  co-ten- 
ants, etc.,  an  award  that  "  all  suits  shall  cease  "  will  be  construed  as  re- 
lating only  to  suits  between  them  growing  out  of  such  relation.  Squire 
V.  Grevell,  6  Mod.  34.  An  award  will  be  construed  as  merging  the 
original  claims,  when  it  creates  a  oieio  duty  ;  but  if  it  only  directs  a  release 
to  discharge  the  old  duty,  the  rule  is  otherwise.  Freeman  v.  Bernard, 
1  Salk.  69.  If  the  payment  of  money  is  awarded,  and  no  time  is  fixed 
within  which  it  is  to  be  paid,  it  is  construed  as  an  award  to  pay  instamter. 
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Squirey.  Grevu,  Holt,  82.  When  an  award  is  not  dated,  and  a  certain 
thing  is  directed  to  be  done  within  a  certain  time,  it  is  construed  as  an 
award  that  the  thing  shall  be  done  within  a  certain  time  from  the  de- 
livery of  the  award.     Armitt  v.  Breame,  2  Ld.  Rajm.  1076. 

§  21.  Recommitting.  Under  a  common-law  submission  the  courts 
have  no  power  to  recommit  an  award  to  the  arbitrators  for  correction 
or  reconsideration,  or  for  any  purpose,  nor  does  such  power  exist  under 
a  statutory  submission  unless  clearly  given  by  the  statute,  or  unless 
such  power  can  be  implied  from  the  language  of  the  statute.  Smith 
V.  Smith,  28  111.  56.  When  this  power  exists,  the  award  may  be 
recommitted  upon  the  ground  of  newly-discovered  evidence  {Depew  v. 
Davis,  2  Greene  [Iowa],  260) ;  or  because  of  an  informality  {Shaw  v. 
Pearce,  4  Binn.  485 ;  Cumberland  v.  N.  Yarmouth,  4  Me.  459) ;  or 
iudeed,  in  the  discretion  of  the  court,  either  for  the  correction  of 
errors,  or  a  new  hearing.  Boardman  v.  England,  6  Mass.  70  ;  Treas- 
urer, etc.,  V.  Norton,  1  Ohio,  270;  Heslop  v.  Bush,  80  Penn.  St.  70; 
Johnston  v.  Paul,  22  Minn.  17.  But  it  is  not  practicable  to  pursue 
this  matter  further,  as  in  a  given  case  the  practitioner  must  consult 
the  statute,  and  the  decisions  of  the  courts  of  the  State  in  which  the 
question  arises,  to  ascertain  whether  the  power  to  recommit  exists  or 
not. 

§  22.  Grood  in  part^  bad  in  part.  The  rule  is  now  well  settled  that, 
where  an  award  is  good  in  part,  and  void  in  part,  and  the  good  is 
severable  from  the  bad,  and  they  are  in  nowise  dependent  the  one 
upon  the  other,  that  the  award  may  be  upheld  as  to  the  good,  and  that 
the  residue  may  be  rejected.  Shillings  v.  Coolidge,  14  Mass.  43  ; 
Rogers  v.  Tatum,  25  N.  J.  Law,  281  ;  Walker  v.  Walker,  28  Ga.  140 ; 
Parmalee  v.  Allen,  32  Conn.  115  ;  Day  v.  Hooper,  51  Me.  178.  But 
the  valid  part  cannot  be  enforced  and  the  invalid  part  be  rejected,  if 
either  party  can  object  to  the  performance  of  his  j)art,  upon  tlie  ground 
of  a  want  of  remed}^  to  enforce  pei'formance  by  the  other  {Gihson  v. 
Powell,  13  Miss.  712)  ;  or,  M'liere  the  good  and  bad  are  so  connected 
that  they  cannot  be  separated,  or  where  it  is  evident  that  the  good  part 
is  affected  by  the  bad.  McCormick  v.  Gray,  13  How.  (IT.  S.")  26; 
PUTbrick  v.  PreUe,  18  Me.  255. 

§  23.  Fraud  and  mistake.  An  award  obtained  by  the  fraud  of  the 
party  {Bidkley  v.  Starr,  2  Day  [Conn.],  552 ;  Emerson  v.  TJdall,  13 
Vt.  477  ;  Sjnirclc  v.  Crook,  19  111.  415) ;  or  by  reason  of  fraud,  corrup- 
tion, partiality,  or  gross  misconduct,  on  the  part  of  the  arbitrators,  will 
be  set  aside  by  a  court  of  equity,  where  courts  of  law  do  not  possess 
the  power  as  being  against  equity  and  good  conscience  {Baird  v.  Crutch- 
field.,  6  Humph.  171 ;  Rand  v.  Redington,  13  N.  H.  72;   Conway  v. 


ARBITRATION'  AND  AWARD.  549 

Dtinean,  28  Ohio  St.  102) ;  unless  the  party  applying  therefor  has 
done  that  which  amounts  to  a  waiver  thereof.  Noyes  v.  Gould,  57  N. 
H.  20.  If  there  has  been  no  waiver,  the  award  may  be  set  aside  upon 
those  grounds,  e^'en  though  the  parties  agreed  in  the  submission  that 
there  should  be  no  exception  or  appeal.  S_peer  v.  Bidwell,  M  Penn. 
St.  23.  In  order  to  impeach  an  award  upon  the  ground  of  fraud,  cor- 
ruption or  misconduct  of  an  arbitrator,  the  proof  must  be  clear  and 
conclusive  and  not  depend  upon  the  naked  assertions  of  the  other 
party,  or  upon  mere  suspicions.  Atkinson  v.  Townley,  1  N".  J.  Law, 
388;  Hardeman  v.  Burge,  10  Yerg.  (Tenn.)  202  ;  Hamilton  v.  Wort, 
3  Blackf .  68  ;  Gallant  v.  Downey,  2  J.  J.  Marsh.  346.  But  it  may  be 
inferred,  when  the  award  is  so  manifestly  unjust,  as  irresistibly  to  lead 
to  that  conclusion,  as,  where  the  amount  awarded  is  nearly  three  times 
as  much  as  was  claimed.  South  Carolina  B.  M.  Co.  v.  Moore,  28  Ga. 
398  ;  Band  v.  Bedington,  13  N.  H.  72.  But  in  order  to  warrant  the 
court  in  setting  aside  an  award  upon  the  ground  of  fraud  or  corruption 
upon  the  part  of  the  arbitrators,  upon  the  ground  of  excessive  damages, 
the  amount  awarded  must  be  so  grossly  extravagant  as  to  negative  the 
idea  that  it  expresses  the  honest  judgment  of  the  arbitrators.  Burchell 
V.  Marsh,  17  How.  (U.  S.)  344 ;  Budd  v.  Jones,  4  Dana  (Ky.),  229  ; 
Yan  Cortlandt  v.  TJnderhill,  Yi  Johns.  405.  If  an  arbitrator  was 
intoxicated  during  the  hearing,  the  award  will  be  set  aside  without  any 
other  proof,  as  that  is  evidenco  of  such  misconduct  as  ought  to  vitiate 
his  action  upon  the  matters  between  the  parties.  Smith  v.  Smith,  28 
111.  56.  But  where  there  is  no  evidence  of  partiality,  an  award  will 
not  be  set  aside,  because  one  of  the  arbitrators  is  a  creditor  of  one  of 
the  parties  {Fisher  v.  Towner,  14  Conn.  26  ;  Wallis  v.  Carpenter,  13 
Allen,  19)  ;  or  had  previously  expressed  an  opinion  upon  the  matters 
in  dispute  {Graves  v.  Fisher,  5  Me.  69) ;  nor  when  the  party  objecting 
to  the  award  had  notice  of  the  facts,  before  the  award  was  made.  Fo^ 
V.  Hazleton,  10  Pick.  275.  And  it  is  no  ground  for  setting  aside  an 
award  of  an  arbitrator,  that  he  had  formerly  been  counsel  in  another 
action  for  the  party  in  whose  favor  he  found,  although  this  fact  was 
not  known  or  communicated  to  the  party  against  whom  the  award  was 
made,  or  to  his  counsel,  in  the  absence  of  evidence  that  the  fact  was 
intentionally  concealed.  Goodrich  v.  Hulhert,  123  Mass.  190.  A  com- 
mon-law award  cannot  be  set  aside  for  mistake  eitlier  of  the  law  or 
facts,  unless  tlie  error  is  so  palpable  as  to  show  that  injustice  has  been 
done  as  they  are  the  judges  of  both.  But  under  statutory  submissions, 
it  is  held  that  an  award  may  be  set  aside  for  mistakes  as  to  the  facts, 
when  such  mistake  clearly  appears  upon  the  face  of  the  award  ( Conger 
V.   Jo/mes,  2  Swan  [Tenn.],  213.     See,  also,  Halstead  v.  Seaman,  52 
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How.  (N.  Y.)  415  ;  Fudickar  v.  Guardian  Mut.  Life  Ins.  Co.,  62  N. 
Y.  [17  Sick.]  392) ;  and  the  arbitrators  were  evidently  misled  or  deceived 
tliereb3\     Roloson  v.  Corson,  8  Md.  208. 

The  instances  are  rare,  in  which  an  award  will  be  set  aside  for  mis- 
take of  facts.  Boston  Water-Poioer  Co.  v.  Gray,  6  Mete.  (Mass.)  131 ; 
Learned  v.  Bellows,  8  Yt.  79 ;  J/^'  Calmont  v.  Whitaker,  3  Eawle,  84 ; 
Ross  V.  Overton,  3  Call  (Ya.),  309.  An  award  will  only  be  set  aside 
upon  the  ground  of  a  mistake  as  to  the  law,  when  the  submission  re- 
quires that  they  shall  decide  according  to  law,  or  it  is  evident  from 
their  award  that  they  intended  so  to  decide,  but  acted  under  a  clear 
mistake  as  to  what  the  law  was.  Crissman  v.  Crissman,  5  Ired.-  L. 
498 ;  Muldrow  v.  N orris,  2  Cal.  74 ;  Johnson  v.  Noble,  13  N.  II.  286 ; 
Johns  V.  Stevens,  3  Yt.  308. 

§  24.  Effect  of  an  award.  An  award,  at  common  law,  operates  as 
a  mei'ger  of  the  original  claims  upon  which  it  is  predicated  whenever 
a  new  duty  is  created  thereby.  But,  if  it  only  directs  a  release  to  dis- 
charge the  old  duty,  the  old  duty  is  not  merged  therein.  Freeman  v. 
Barnard,  1  Salk.  69.  It  may  be  pleaded  in  bar  of  an  action  to  recover 
upon  the  original  demand,  although  not  performed,  because  the  plain- 
tiff's remedy  only  exists  upon  the  award.  Squire  v.  Grevett,  2  Ld. 
Eaym.  965;  Boisloe  v.  Bally,  6  Mod.  221;  Crofts  v.  Harris,  12  id. 
4;  Hunter  v.  Bice,  15  East,  100.  But  this  is  not  the  rule  when  the 
award  is  not  reciprocal  as  where  it  directs  that  one  party  shall  accept, 
without  awarding  performance  by  the  other  {Clajpcott  \ .  Davy,  1  Ld. 
Eaym.  612;  Allen  v.  Milner,  2  C.  &  J.  47),  nor  where  the  amount 
only  of  a  debt  is  submitted,  and  the  award  only  ascertains  the  amount 
and  directs  that  it  shall  be  paid  in  money.  Id.  An  award  of  mutual 
releases  does  not  discharge  an  action  until  it  is  performed.  Freeman  v. 
Bernard,  1  Ld.  Eaym.  248),  nor,  when  a  defendant  is  in  custody  under 
a  capias,  is  he  entitled  to  be  discharged  under  an  award  until  he  has 
actually  performed  its  conditions,  unless  the  award  otherwise  directs. 
Johnson  v.  Wilson,  Willes,  248.  An  award  is  conclusive  as  to  all  mat- 
ters covered  by  it  {Greene  v.  Barling,  5  Mas.  [C.  C]  201 ;  Gernon 
V.  Cochran,  Bee.  Adm.  [U.  S.]  209 ;  Richardson  v.  Lanning,  26  N. 
J.  Law,  130),  as  hetween  the  parties  thereto  {Wyatt  v.  Benson,  23 
Barb.  327;  Chapman  v.  Champion,  2  Day  [Conn.],  101),  as  to  every 
point  decided  by  the  arbitrators  {Shackleford  \.  Furkett,  2  A.  K. 
Marsh.  438),  and,  if  a  suit  in  reference  to  any  of  the  matters  is  pend- 
ing between  the  parties,  and  there  is  no  provision  that  the  award  shall 
be  entered  as  a  rule  of  court,  it  operates  as  a  discontinuance  thereof. 
Jordan  v.  Hyatt,  3  Barb.  275.  But,  if  a  suit  is  defeated  by  an  award 
in  an  action   thereon  against  the  defendant,  he  cannot  set  up  the  inva- 
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lidity  of  the  submission  in  defense.    3tij)_p  v.  Washington  Hall  Co.^  5 
Blackf.  473. 

An  award  upon  a  general  submission  does  not  bar  an  action  upon  a 
demand  not  presented  before  the  arbitrators  {Edwards  v.  Stevens,  1 
Allen,  315) ;  nor  one  not  passed  upon  by  them  {Pritchard  v.  Daly,  73 
111.  523) ;  and  parol  evidence  is  admissible  to  prove  that  the  demand 
Avas  not  submitted,  or  that  it  was  withdrawn,  or  not  passed  upon,  and  if 
the  fact  is  established,  an  action  on  such  demand  will  lie.  Webster  v. 
Lee,  5  Mass.  334 ;  Newnan  v.  Wood,  Mart.  &  Y.  (Tenn.)  190 ;  BirTc- 
hech  V.  Burrows,  2  Hall  (jST.  Y.),  51.  But,  where  the  matter  is  passed 
upon  by  the  arbitrators  and  a  valid  award  is  made,  it  is  a  bar  to  any 
action  thereon.  Brazill  v.  Isham,  12  K.  Y.  (2  Kern.)  9 ;  Rodger s  v. 
Eolden,  13  111.  293. 

§  24.  Action  at  law  on  award.  An  action  at  law^  will  lie  upon  a 
valid  award,  made  under  a  valid  submission  to  recover  a  specific  sum 
named  therein  {Bayne  v.  Morris,  1  "Wall.  97 ;  Scearce  v.  Scearce,  7  Ind. 
286) ;  and  when  the  award  merges  the  original  claim,  that  is,  when  it 
creates  a  new  obligation  in  place  of  the  old  one,  the  party  must  pursue 
his  remedy  on  the  award,  and  cannot  resort  to  his  original  cause  of  action, 
for  the  award  is  a  good  bar  to  such  action.  Merritt  v.  Merritt,  11  111. 
565.  But  it  is  otherwise  where  the  submission  is  invalid  ;  as,  if  it  was 
founded  on  a  composition  of  a  felony  {Levy  v.  Ross,  T.  U.  P.  Charlt. 
291) ;  or  if  it  was  of  a  matter  over  which  the  parties  had  no  control. 
Watertoion  v.  Waterhury,  1  Root  (Conn,),  212 ;  Sawyer  v.  Winnegance 
Mill  Co.,  26  Me.  122.  A  submission  under  a  statute  may  be  enforced 
by  action  upon  the  award,  unless  it  is  made  under  a  rule  of  court  {Low 
V.  Nolte,  16  111.  475  ;  Dickerson  v.  Tyner,  4  Blackf.  253) ;  and  it  is 
the  only  remedy,  unless  the  statute  provides  a  different  mode.  Day  v. 
ILooper,  51  Me.  178.  A  recover}'  cannot  be  had  upon  an  award  further 
than  so  far  as  it  is  conformable  to  the  submission.  Walsh  v.  Gihnor, 
3  Harr.  &  J.  (Md.)  391 ;  Robinson  v.  Mom-e,  17  N.  H.  479.  Assumpsit 
lies  upon  a  parol  award,  and  is  the  only  proper  remedy  {Piersons  v. 
JSobbes,  33  ]^.  H.  27);  and  the  law  implies  a  promise  to  pay,  and  no  ex- 
press promise  need  be  alleged.  Swicard  v.  Wilson,  2  Mills'  (S.  C.)  Const. 
Ct.  218.  But  assumpsit  wnll  not  lie  upon  an  award  under  seal.  The 
action  should  be  debt.  Tidlis  v.  Sewell,  3  Ohio,  513.  "When  the  award 
provides  for  the  payment  of  money  unconditionally,  the  party  becomes 
liable  to  pay  it  instanter,  unless  a  precise  time  is  named,  and  no  demand 
therefor  need  be  alleged  or  proved.  Thonvpson  v.  Mitchell,  35  Me. 
281 ;  Parsons  v.  Aldrich,  6  IST.  H.  264 ;  Nichols  v.  Rensselaer  Ins. 
Co.,  22  Wend.  125 ;  Dudley  v.  Thomas,  23  Cal.  365.  But  when  the 
award  is  in  the  alternative,  or  when  the  award  makes  the  payment  de- 


552  AEBITRATION  AND   AWARD. 

pendent  upon  perf omiance  by  the  plaintiff  of  a  precedent  act,  lie  must 
aver  performance,  or  an  offer  to  perform,  or  his  declaration  will  be 
demurrable  {BJuy  v.  Brown,  12  Wend.  591 ;  Jesre  v.  Cater,  28  Ala. 
475  ;  Coiner  v.  Thompson,  54  id.  265  ;  Leitoh  v.  Beatty,  23  111.  642 ; 
Smith  V.  Stewart,  5  Ind.  220) ;  or,  if  money  is  only  payable  on  request, 
a  demand  must  be  set  forth.  Parsons  v.  Aldrich,  6  IST.  H.  264.  To 
an  action  upon  a  common-law  award,  misconduct  on  the  part  of  the  ar- 
bitrators cannot  be  shown  in  defense.  Hough  v.  Beard,  8  Blackf.  158. 
But  it  may  be  shown  that  the  arbitrators '  considered  matters  not  sub- 
mitted to  them,  or  omitted  to  consider  all  the  matters  presented  to  them, 
under  the  submission  {Hall  v.  Yanier,  6  IN^eb.  85  ;  Sharj)  v.  Woodhury, 
18  Iowa,  195)  ;  or,  in  Massachusetts,  that  they  were  guilty  of  fraud, 
corruption,  or  committed  a  gross  mistake.  Brown  v.  Bellows,  4  Pick. 
179.  But  at  the  common  law,  neither  fraud,  corruption,  nor  gross  mis- 
take on  the  part  of  the  arbitrators  is  matter  of  defense.  Strong  v.  Strong, 
9  Cush.  560 ;  Inslee  v.  Flagg,  26  K.  J.  Law,  368  ;  EJMns  v.  Page,  45 
]Sr.  H.  310  ;  Morewood  v.  Jewett,  2  Robt.  (N.  Y. )  496.  The  remedy  in 
such  cases  is  to  apply  to  a  court  of  equity  to  set  aside  the  award.  See 
Halstead  v.  Seamam,  52  How.  (K.  Y.)  415.  Arbitrators  are  proper 
witnesses  to  testify  concerning  what  matters  were  presented  before 
them,  and  whether  or  not  they  had  considered  all  the  matters  referred. 
Hall  V.  Vanier,  6  Neb.  85. 

§  26.  Suit  in  equity.  The  specific  performance  of  a  valid  award 
for  the  conveyance  of  land,  or  the  performance  of  any  act  ordered  to 
be  done  under  an  award  when  there  is  no  adequate  remedy  therefor  at 
law,  may  be  enforced  in  a  court  of  equity  upon  suit  brought  by  the 
party  in  whose  favor  the  award  is  made  {Jones  v.  Boston  Mill  Corpora- 
tion, 6  Pick.  148 ;  McNear  v.  Bailey,  18  Me.  251  ;  Smith  v.  Smith,  4 
Rand.  [Ya.]  95 ;  Ballance  v.  Underhill,  4  111.  [3  Scam.]  453 ;  Paw- 
ling V.  Jackman,  6  Litt.  [Ky.]  1) ;  and  no  ratification  or  confirmation 
of  the  award  need  be  shown  to  induce  a  court  of  equity  to  enforce  per- 
formance. Akely  v.  Akely,  16  Yt.  450.  All  that  need  be  shown  is, 
that  there  is  a  valid  award,  that  there  is  no  adequate  redress  at  law,  and 
performance  by  or  readiness  on  the  part  of  the  plaintiff"  to  perform  his 
part  of  the  award.  Pawling  v.  Jackman,  6  Litt.  (Ky.)  1 ;  Memphis, 
etc.,  R.  R.  Co.  V.  Scrtiggs,  50  Miss.  285.  But  if  the  award  is  uncertain 
or  defective  {Cox  v.  Smyth,  Hard,  420) ;  or  for  the  payment  of  money 
only  ( Cannady  v.  Roberts,  6  Ired.  Eq.  422) ;  it  will  not  be  specifically 
enforced.  Nor  will  a  court  of  equity  decree  a  specific  performance  of 
an  agreement  to  submit,  nor  to  name  arbitrators  to  settle  a  matter  of 
dispute  {Copper  v.  Wells,  1  N.  J.  Eq.  10) ;  nor  will  it  decree  a  specific 
performance  of  an  award  ''vhen  it  is  shown  that  the  award  was  obtained 
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through  the  fraud,  corruption  or  partiality  of  tlie  arbitrators,  or  that 
they  made  a  mistake  in  making  up  the  award ;  as  the  enforcement  of 
such  an  award  would  be  inequitable,  and  the  party,  by  seeking  to 
enforce  its  performance  specifically,  elects  to  treat  it  as  a  contract,  and 
leaves  it  open  to  all  the  defenses  that  might  be  interposed  in  defense  to 
an  action  for  the  specific  performance  of  a  contract  {Ballance  v.  Cfnder- 
hill,  4  111.  [3  Scam.]  453 ;  McCawley  v.  Brown,  12  B.  Monr.  132)  ; 
and  the  same  rule  prevails  where  it  is  shown  that  the  award  is  for  any 
cause  invalid.  Caldwell  v.  Dickinson,  13  Gray,  365.  A  court  of  equity 
will  set  aside  an  award  for  fraud,  or  corruption  on  the  part  of  the  arbi- 
trators, or  where  the  award  is  so  grossly  wrong  as  to  e%nnce  fraud  or 
corruption  on  their  part  {Tracy  v.  Serrich,  25  IS".  H.  381 ;  Snyder  v. 
Rouse,  1  Mete.  [Ky.]  625 ;  Halstead  v.  Seaman,  52  How.  [i^.  Y.] 
415) ;  and  a  court  of  law  may  set  aside  an  award  upon  the  same  ground 
where  the  submission  was  made  under  a  rule  of  court  in  a  pending  suit 
under  a  statute  {Baltimore,  etc.,  R.  R.  Co.  v.  Polly,  1-1  Graft.  4-17 ; 
Tracy  v.  HerricTi,  25  N.  H.  381) ;  but  not  otherwise.  Baltimore,  etc., 
R.  R.  Co.  V.  Polly,  14  Gratt.  447.  But  equity  will  not  interfere 
to  set  aside  an  award  upon  the  ground  that  the  arbitrators  have  evinced 
an  erroneous  judgment  as  to  questions  either  of  law  or  fact,  if  they  acted 
honestly  and  fairly  in  the  matter.  Morris  v.  Ross,  2  Hen.  &  M.  408  ; 
Bell  V.  Price,  21  :N".  J.  Law,  32 ;  Herrich  v.  Blair,  1  Johns.  Ch.  101 ; 
mal  V.  Shields,  2  Pen.  &  W.  300. 

If  the  arbitrators  acted  in  good  faith,  neither  party  will  be  permit- 
ted to  avoid  it,  by  showing  that  they  erred  in  their  judgment  either  re- 
specting the  law  or  the  facts  of  the  case  {RiddWs  Estate,  19  Penn.  St. 
431 ;  Merritt  v.  Merritt,  11  111.  565  ;  Moore  v.  Barnett,  17  Ind.  349  ; 
FudicJcavY.  Guardian  Mut.  Life  Ins.  Co..  62  K  T.  [17  Sick.]  392),  un- 
less the  mistake  is  very  gross  {Morris  v.  Ross,  2  Hen.  &  M.  408),  and  a 
wrong  has  been  done  that  partakes  of  the  nature  of  willfulness  or  fraud 
or  corruption.  Burroughs  v.  David,  7  Iowa,  154.  For  a  mere  erroneous 
judgment  upon  the  law  or  facts,  their  award  cannot  be  impeached. 
Curley  v.  Dean,  4  Conn.  259 ;  Cromvjell  v.  Oimngs^  6  Harr.  &  J.  10 ; 
Locke  Y.  Filley,  14  Hun  (JST.  Y.),  139.  When  the  statute  makes  spe. 
cific  piK) vision  as  to  the  manner  in  which  awards  made  in  pursrance  of 
it  shall  be  reviewed  by  the  courts,  the  method  so  provided  is  the  only 
one  open  to  the  parties,  nor  can  they  be  interfered  with  upon  any  other 
grounds.  Taylor  v.  Sayre,  24  K.  J.  Law,  647 ;  Northern  Cent.  R. 
R.  Co.  V.  Canton  Co.,  24  Md.  500 ;  Dulin  v.  Caldwell,  29  Ga.  362 ; 
Elrod  V.  Simmons,  40  Ala.  274.  Where  by  the  terms  of  the  submis- 
sion, or  by  the  provisions  of  the  statute,  arbitrators  are  to  decide  the 
matters  submitted  to  them  according  to  law,  a  court  of  equity  will  set 
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aside  an  award  made  by  them  contrary  to  tlie  law.  Torrance  v.  Ams- 
den,  3  McLean  (C.  C),  509.  So  it  will  set  aside  an  award  for  the  misbeha- 
vior of  an  arbitratoi",  although  it  does  not  evince  corruption,  if  it  never- 
theless operates  nnjustly  to  one  of  the  parties.  Lee  v.  Patillo,  4c  Leigh 
(Ya.),  436;  Randy.  Bedington,  13  N.  H.  72.  So  an  award  will  be 
set  aside,  when  it  appears  that  either  it  or  the  submission  was  obtained 
by  the  fraud  of  one  of  the  parties  {BnlMey  v.  Starr,  2  Day  [Conn.], 
552 ;  Emerson  v.  Udall,  13  Yt.  477 ;  Sjmrcl  v.  Crook,  19  111.  415) ; 
and  it  is  assailable  upon  any  of  these  grounds  even  though  the  j)arties 
stipulated  not  to  take  exceptions  to,  or  an  appeal  therefrom  {Sj>eer  v. 
Bidwell,  44  Penn.  St.  23) ;  or  assented  to  the  statements  before  the 
arbitrators,  if  they  were  in  fact  false,  BidMey  v.  Starr,  2  Day  (Conn.), 
552.  Partiality,  interest,  or  relationship  on  the  part  of  an  arbitrator  is 
no  ground  for  setting  aside  an  award,  if  the  partj'-  had  knowledge  of 
the  facts  before  the  award  was  made,  or  in  season  to  revoke  the  submis- 
sion. By  going  on  after  he  knew  the  facts,  he  is  estopped  from  setting 
them  up  to  defeat  the  award,  even  though  he  is  evidently  injured 
thereby.  Fox  v.  Hazleton,  10  Pick.  275.  In  courts  of  law,  under  a 
statutory  arbitration  of  a  pending  suit,  the  remedy  of  a  party  seeking  to 
set  aside  an  award  for  any  cause  is  by  motion  supported  by  affidavits 
establishing  the  grounds  upon  which  the  award  is  sought  to  be  set  aside. 
Stevens  v.  Pearson,  5  Yt.  503  ;  Cromwell  v.  0 wings,  6  Ilarr.  &  J.  10; 
Wiley  V.  Platter,  17  111.  538. 

The  testimony  of  an  arbitrator  is  admissible  to  sustain,  but  not  to 
impeach  his  award  {Stone  v.  Atwood,  28  111.  30  ;  Bigeloio  v.  Maynard, 
4  Cush.  317;  French  v.  Neio,  20  Barb.  481) ;  except  to  prove  what 
facts  or  demands  were  submitted  to  them,  and  what  matters  are  em- 
braced in  their  award  (Ilale  v.  Iliise,  10  Gray,  90 ;  Williams  v.  Wood, 
1  Dev.  L.  82  ;  Stevens  v.  Gray,  2  Harr.  [Del.]  347) ;  or  as  to  the  time 
and  circumstances  under  which  the  award  was  made,  and  as  to  any 
facts  which  transpired  at  the  hearing  (  Woodbury  v.  JSForthy,  3  Me.  85  ; 
Sjyurck  v.  Crook,  19  111.  415 ;  Strong  v.  Strong,  9  Cush.  560) ;  or  to 
show  that  they  exceeded  their  powers.  Briggs  v.  Smith,  20  Barb.  409. 
But  they  will  not  be  permitted  to  testify  as  to  their  own  misconduct,  or 
that  of  a  party,  if  it  involves  their  own  {Elhnaker  v.  BucJdey,  16  S,  & 
R.  [Penn.]  72) ;  nor  to  establish  fraud  or  corruption  on  the  part  of  their 
associates  in  making  the  award.  French  v.  New,  20  Barb.  481 ;  Bige- 
low  V.  Maynard,  4  Cush.  317.  But  contra,  see  King  v.  Jemison,  33 
Ala.  499  ;   Graham  v.  Graham,  9  Penn.  St.  254. 

§  27.  Action  upon  arbitration  bond.  A  bond  given  by  the  parties,  or 
an  agreement  to  submit  to  arbitration,  may  be  the  subject  of  an  action 
where  the  damages  stipulated  or  tlie  penalty  will  authorize  a  recovery. 


AEBITRATIOX  AND   AWARD.  555 

But  such  an  agreement  or  bond  does  not  prevent  the  parties  ironi  pur- 
suing their  remedy  in  the  courts.  Peroival  v.  Herbemonty  1  M'Mull. 
(S.  C.)  59.  In  an  action  upon  the  bond  it  is  only  necessary  to  show 
that  the  defendant  revoked  the  submission,  or  if  an  award  was  made, 
that  he  has  neglected  or  refused  to  perform  its  provisions  {Cole  v.  Chap- 
man, 3  III  [2  Scam.]  34 ;  Tyler  v.  Dyer,  13  Me.  41) ;  and  the  condi- 
tions of  the  bond  are  broken  as  much  if  the  defendant  hinders  or  pre- 
vents the  arbitrators  from  making  an  award,  as  by  a  refusal  to  perform 
the  condition  thereof  when  made.  Quimhy  v.  MeVvin,  28  1^,  H.  250. 
But  if  the  bond  is  conditioned  that  the  award  shall  be  made  within  a 
particular  time,  it  must  appear  that  it  was  made  within  the  time  stipu- 
lated, or  no  recovery  can  be  had  thereon  [Freeman  v.  Adams,  9  Johns. 
115  ,  PetersY.  JoJinsoii,  3  Ilarr.  &,  J.  291) ;  unless  the  time  was  extended 
by  an  indorsement  upon  the  bond,  that  extends  it,  as  well  as  the  time 
for  making  the  award,  and  a  mere  indorsement  thereon,  signed  by  the 
party  against  whom  the  award  is  made,  is  not  sufficient  to  enable  the 
other  party  to  recover  for  the  non-performance  of  an  award  made  after 
the  day  mentioned  in  the  bond  itself.  Freeman  v.  Adam.s,  9  Johns. 
115 ;  Peters  v.  Johnson,  3  Harr.  &  J.  291.  But  such  an  indorsement 
upon  the  bond  is  sufficient,  if  the  bond  is  again  delivered  to  the  obligee 
by  the  obligor.  Bryer  v.  Stewart,  2  Hayw.  (N".  C.)  Ill ;  Shermer  v. 
Beale,  1  Wash.  (Ya.)  11.  But  if  t^^are  are  sureties  upon  the  bond, 
they  must  also  indorse  consent  thereon,  or  it  is  inoperative.  BrooJcins 
V.  Shum.way,  18  Wis.  98. 

The  measure  of  recovery  in  an  action  upon  an  arbitration  bond  is  not 
the  amount  fixed  as  the  penalty,  but  only  so  much  as  is  due  in  equity 
and  good  conscience.  Blaisdell  v.  Blaisdell,  14  IST.  H.  78;  Miller  v. 
Mays,  26  Ind.  380.  Thus,  in  an  action  where  it  appeared  that  the 
defendant  revoked  the  authority  of  the  arbitrators  after  the}'  had  had 
one  sitting,  and  also  that,  by  reason  of  the  submission,  two  actions  j^end- 
ing  in  court  in  favor  of  the  plaintiff  against  the  defendant  at  the  time, 
and  embraced  in  the  submission,  had  been  dismissed,  it  was  held  that 
the  plaintiff  was  entitled  to  recover  a  judgment  embracing  the  costs  of 
the  arbitration  incurred  prior  to  the  revocation,  and  also  the  costs  of 
the  two  suits  that  had  been  dismissed.  BlaAsdell  v.  Blaisdell,  14  X.  H. 
78.  But  fees  paid  to  an  attorney  for  prosecuting  a  suit  to  recover  the 
award,  or  for  defending  suits  brought  by  the  defendant  against  the 
plaintiff  upon  demands  embraced  in  the  award,  cannot  be  recovered  in 
an  action  upon  the  bond.     Miller  v.  Hays,  26  Ind.  380. 
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CHAPTEE  X. 

BILL  OB  NOTE  TAKEN  FOR  A  DEBT. 
ARTICLE  I. 

OF   THIS   DEFENSE   IN   GENERAL. 

Section  1.    In  general.     The  subject  of  bills  and  notes  is  treated  at 

large  in  Yol.  1  of  tliis  work ;  and  this  chapter  is  limited  in  its  scope  to 
the  inquiry,  in  what  cases  and  how  far  the  fact  that  such  an  instru- 
ment has  been  taken  for  a  debt  is  available  as  a  defense. 

A  debt  is  a  good  consideration  for  a  bill  or  note,  and  equally  so 
whether  such  debt  was  pre-existing,  or  arose  upon  a  present  advance 
or  value  given.  Hence,  a  defense  to  an  action  on  such  an  instru- 
ment cannot  be  based  solely  upon  the  fact  that  it  was  taken  for  a 
debt.  Townsleij  v.  Sum/rail,  2  Pet.  lYO ;  Swift  v.  Tyson,  16  id.  1 ; 
Blanchard  v.  Stevens,  3  Oush.  162.  In  that  respect,  it  makes  no  dif- 
ference whether  the  bill  or  note,  given  or  transferred  to  the  creditor, 
was  that  of  the  original  debtor,  or  that  of  a  third  person.  But  the 
agreement  between  the  debtor  and  creditor,  the  circumstance  attend- 
ing the  transaction,  or  the  subsequent  acts  or  neglects  of  the  creditor, 
may  enable  the  debtor,  or  the  person  liable  on  the  instrument,  to 
set  up  its  being  taken  for  a  debt  as  a  defense,  either  alone,  or  in  con- 
nection with  other  defenses  thereby  rendered  available. 

In  the  absence  of  any  agreement  or  circumstances  modifying  its 
effect,  the  acceptance  of  a  negotiable  instrument  for  a  debt  merely 
suspends  the  creditor's  right  to  sue  on  the  original  claim  until  such 
instrument  is  due.  Smith  v.  Ajyplegate,  1  Daly,  91.  If  that  is  not 
paid  at  maturity,  the  original  debt,  or  rather  the  remedy  upon  it,  re- 
vives, and  a  suit  may  be  maintained  thereon ;  but  until  then  it  fur- 
nishes a  defense,  and  a  plea  setting  it  up  should  show  that  the  instru- 
ment so  taken  is  not  yet  due. 

The  acceptance  of  a  non -negotiable  note  is  held  not  to  operate  to 
suspend  the  remedy  on  the  original  debt,  unless  there  is  some  new 
consideration.     Geller  v.  Seixas,  4  Abb.  Pr.  103. 

Tills  defense  is  available  in  an  action  brought  by  either  the  origi- 
nal creditor,  the  payee  of  the  note  or  a  subsequent   holder    thereof; 


BILL  OE  NOTE  TAKEN  FOR  A  DEBT.  557 

and  either  the  original  debtor,  or  his  surety,  or  the  maker  or  indorser 
of  the  bill  or  note,  can,  under  certain  circumstances  peculiar  to  each 
class  of  defendants,  take  advantage  thereof. 

§  2.  When  a  defense.  As  between  the  creditor  and  the  original 
debtor,  or  those  jointly  liable  with  him,  the  defense  that  a  note  or 
bill  has  been  taken  for  the  debt  is  substantially  that  of  payment, 
or  perhaps,  more  strictly,  that  of  accord  and  satisfaction.  Ligon  v, 
Dunn,  6  Ired.  133  ;  Sard  v.  Modes,  1  M.  &  W.  153  ;  Sihree  v.  Tripp, 
15  id.  22 ;  Slieehy  v.  Mandeville,  G  Cranch,  253 ;  Hart  v.  Boiler,  15 
S.  &  R.  162 ;  Booth  v.  Smith,  3  Wend.  QQ.  It  is  important  then  to 
inquire  when  the  acceptance  of  such  an  instrument  operates  as  a  pay- 
ment, or  an  accord  and  satisfaction  of  the  debt ;  because  then  it  fur- 
nishes a  complete  bar  to  an  action  on  such  debt. 

There  are  numerous  cases  holding  that,  if  a  vendor  of  goods,  at  the 
time  of  the  sale,  receives  therefor  from  the  purchaser  the  bill  or  note 
of  a  third  person,  he  will  be  presumed  to  have  received  it  in  payment, 
and  that  presumption  will  prevail  unless  expressly  disproved ;  but  that 
the  receipt  of  the  debtor's  own  bill  or  note  raises  no  such  presumption. 
Gibson  v.  Toley,  46  N.  Y.  63Y ;  7  Am.  Eep.  397 ;  Whithech  v.  Van 
JVess,  11  Johns.  408  ;  Breed  v.  CooTc,  15  id.  241 ;  Yoicngsw.  Stahelin, 
34  N.  Y.  258 ;  Randlet  v.  Herren,  20  N.  II.  102.  This  view  is  con- 
troverted in  2  Am.  Leading  Cases,  185-187,  and  the  position  that  the 
rights  of  the  parties  must  depend  upon  the  understanding  on  which 
they  acted,  and  the  question  of  their  intention  should  therefore  be  sub- 
mitted to  the  determination  of  the  jury,  is  sustained  by  several  author- 
ities. Hichliny  V.  Hardey,  7  Taunt.  313 ;  Broion  v.  Keewly,  2  Bos.  & 
Pul.  318 ;  Wright  v.  First  Crockery  Ware  Co.,  1  N.  H.  281 ;  Jones  v. 
Savage,  6  Wend.  658 ;  Poole  v.  JRice,  9  W.  Ya.  73.  The  indorse- 
ment or  guaranty  of  the  purchaser  seems  to  be  sufficient  to  rebut  the 
presumption,  if  any  exists.  Monroe  v.  Hoff,  5  Den.  369  ;  Johnson 
V.  Weed,  9  Johns.  310. 

But  the  question  of  intention  is  at  rest,  and  the  defense  complete, 
when  the  creditor  expressly  accepts  such  an  instrument,  whether  made 
by  the  debtor  or  a  third  party,  as  payment  cind  satisfaction  of  his  de- 
mand, because  the  original  debt  is  thereby  absolutely  extinguished. 
St.  John  V.  Purdy,  1  Sandf .  9  ;  ConTding  v.  King,  10  N.  Y.  440  ; 
N.  JT.  State  Bank  v.  Fletcher,  5  Wend.  85  ;  Sheehy  v.  Mandeville,  6 
Cranch,  253  ;  Abercromhie  v.  Mosely,  9  Port.  145  ;  Slocumh  v.  Holmes, 
1  How.  (Miss.)  139  ;  Comstock  v.  Smith,  23  Me.  202  ;  Newall  v.  Hus- 
sey,  18  id.  249  ;  Pope  v.  Tunstall,  2  Ark.  209 ;  Watson  v.  Owens,  1 
Eich.  Ill  ;  Jewett  v.  Pleak,  43  Ind.  368.  And  this  is  so,  even  though 
the  note  received  is  for  a  less  sum  than  the  original  debt.     Draper  v. 
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Hitt,  43  Yt.  439  ;  5  Am.  Rep.  292;  Ellsworth  v.  Fogg,  35  Vt.  355; 
Noel  V.  Murray,  13  N.  T.  167.  In  the  latter  case,  if  such  note  is 
taken  on  condition  that  it  be  paid  at  maturity,  and  it  is  not  then  paid, 
the  whole  debt  will  not  be  extinguished  ;  but  if  the  creditor  retains  the 
note  and  receives  the  amount  of  it  after  its  maturity,  he  cannot  after- 
ward sue  for  any  balance.     Conkling  v.  King,  10  Barb.  372. 

Although  received  as  payment,  a  note  is  not  payment  if  void  for 
usury  or  other  cause  ;  or  if  its  acceptance  was  induced  by  the  fraudulent 
misrepresentations  of  the  debtor.  Webster  v.  Stadden,  14  Wis.  277 ; 
Roberts  v.  Fisher,  43  N.  Y.  159 ;  Hoopes  v.  Strasburger,  37  Md.  390; 
11  Am.  Rep.  538. 

If  a  creditor,  being  directed  by  his  debtor  to  apply  to  a  third  party 
for  the  amount  of  his  debt,  accepts  from  such  third  party  his  time 
check,  and  sends  his  debtor  a  receipt,  that  amounts  to  a  payment  of  the 
debt,  though  the  drawer  of  the  check  may  have  failed  before  it  became 
due.  White  v.  Howard,  1  Sandf.  81.  So,  also,  if  he  takes  a  draft  from 
his  debtor,  and  receives  from  the  drawee  his  time  notes  {Southwich  v. 
Sax,  9  "Wend.  122) ;  or  takes  the  note  of  a  third  person  as  security, 
and  receives  from  such  person  his  new  note  in  part  payment  {Nexsen 
V.  Lyell,  5  Hill,  466) ;  or  if  the  creditor  of  a  firm,  after  its  dissolution, 
receives  from  one  partner  his  individual  note,  the  note  of  a  third  party, 
and  the  balance  of  the  amount  of  the  firm  debt  in  cash.  Waydell  v. 
Luer,  3  Den.  410. 

If  a  creditor  receiving  a  bill,  note  or  check  for  an  account  is  guilty 
of  laches  which  discharge  the  drawer  or  indorser,  he  thereby  makes  it 
his  own,  and  extinguishes  the  debt  for  which  it  was  transferred.  Smith 
V.  Miller,  43  N.  Y.  171.  If,  at  the  time  a  creditor  received  a  note 
from  his  debtor  for  a  pre-existing  debt,  the  maker  was  solvent  and  so 
continued  to  be  long  enough  for  the  creditor  to  have  realized  his  debt 
by  suit,  and  in  the  meantime  rights  have  accrued  to  other  parties,  the 
court  will  intend  that  it  was  given  in  satisfaction  of  the  original  debt, 
and  throw  the  loss,  if  any,  upon  the  negligent  creditor.  Lear  v. 
Friedlander,  45  Miss.  559. 

An  accommodation  maker  or  indorser  of  a  bill,  note  or  check,  which 
has  been  fraudulently  misapplied  as  payment  or  security  for  a  prece- 
dent debt,  contrary  to  the  understanding  between  himself  and  the 
person  for  whose  accommodation  he  made  or  indorsed  it,  and  without 
any  new  credit  being  given,  or  any  security  being  relinquished  or  dis- 
charged, or  any  new  responsibility  incurred  by  the  holder,  can  set  up 
those  facts,  in  connection  with  and  as  rendering  it  subject  to  any  defen- 
ses which  he  may  have  against  precedent  parties  in  an  action  thereon 
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by  such  holder.  Coddington  v.  Bay,  20  Johns.  637;  Stalker  v. 
McDonald,  6  Hill,  93. 

If  a  debtor  transfers  to  his  creditor  the  note  of  a  third  party  as  col- 
lateral security,  without  the  relinquishment  by  the  latter  of  any  right 
of  action  on  the  original  debt,  or  any  new  consideration,  it  remains 
subject  to  all  equities  between  the  makers  and  prior  holders,  and  in  an 
action  thereon  they  may  set  up  the  fact  that  it  was  so  transferred,  and 
any  defense  which  they  may  have  to  it.  But  giving  time  has,  in  many 
cases,  been  held  sufficient  as  a  new  consideration.     Wat'dell  v.  Howell, 

9  Wend.  lYO  ;  Petrie  v.  Clark,  11  S.  &  R.  377;  Jenkms  v.  Schmih, 
14  Wis.  1 ;  Bertrand  v.  Barhnan,  13  Ark.   150;  Jenness  v.  Bean, 

10  N".  H.  266  ;  Cullum  v.  Branch  Bh,  4  Ala.  21 ;  Boxhorough  v.  Mes- 
sicTc,  6  Ohio  St.  448  ;  Goodman  v.  Simonds,  19  Mo.  106  ;  Prentice  v. 
Zane,  2  Graft.  262 ;  Sargeant  v.  Sargeant,  18  Yt.  371. 

A  surety  in  a  note,  bond  or  other  instrument  is  entitled  to  the  exer- 
cise of  diligence  on  the  part  of  the  creditor  in  the  use  and  application 
of  all  securities  placed  in  his  hands  by  the  principal  debtor  ;  and  if  the 
creditor  voluntarily  relinquishes  any  security  so  obtained,  or  by  a  valid 
agreement  gives  time  to  such  debtor  without  the  surety's  consent,  he 
thereby  discharges  such  surety.  The  giving  of  a  valid  note  or  check 
is  a  sufficient  consideration  to  sustain  an  agreement  to  give  time. 
Myers  v.  Welles,  5  Hill,  463 ;  Walters  v.  Swallow,  6  Whart.  446. 
And  if  the  creditor  receives  the  notes  of  a  third  party,  payable  at  a 
time  later  than  that  on  which  the  surety  is  liable,  as  collateral  security, 
or  as  conditional  payment  of  the  same  debt,  that  has  the  same  effect  in 
respect  to  giving  time  to  the  debtor  as  an  express  agreement  to  do  so, 
and  if  done  without  the  surety's  consent,  it  is  to  his  injury  and  dis-  ■ 
charges  him.  King  v.  Baldwin,  2  Johns.  Ch.  554  ;  17  Johns.  384 ;  2 
Am.  Lead.  Gas.  364,  372 ;  Beale  v.  Bank,  5  Watts,  529 ;  Clai^h  v. 
Hill,  cited  9  Yt.  147 ;  SUj)  v.  Huey,  1  Atk.  91 ;  Rees  v.  Ber ring- 
ion,  2  Yes.  Jr.  540 ;  U.  S.  v.  Howell,  4  Wash.  620 ;  2  Am.  Lead.  Gas. 
419 ;   Chickasaw  Co.  v.  Pitcher,  36  Iowa,  594. 

The  same  principle  applies  to  the  case  of  anindorser,  who,  in  respect 
to  the  drawer  or  maker  of  a  bill  or  note,  stands  in  the  relation  of 
surety ;  and  the  giving  of  time  l)y  the  creditor  to  his  principal,  without 
his  consent,  by  accepting  a  check  on  a  bank  made  by  other  parties  and 
payable  at  a  future  day,  will  exonerate  him  and  furnish  him  a  good 
defense  to  an  action  on  the  instrument.  Okie  v.  Spencer,  2  Whart. 
253  ;  Podon  v.  Christie,  39  Barb.  61 0. 

The  extent  to  which  this  defense  will  avail  depends  upon  the  rela- 
tion between  the  parties.  A  debtor  who  sets  up  the  defense  that  he 
gave  the  creditor  notes  or  bills  of  third  parties  as  collateral  security, 
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can  sustain  it  only  so  far  as  lie  shows  that  he  has  suffered  injury  from 
the  failure  of  the  creditor  to  pursue  the  usual  course  of  business  in 
respect  to  them ;  but  where  the  creditor  received  them  as  conditional 
payment,  the  fact  that  he  did  so  is  a  prima  facie  bar  to  the  action ;  and 
the  creditor  must  show  that  the  usual  course  of  business  has  been  pur- 
sued, or  that  no  mischief  has  resulted  from  the  failure  to  pursue  it. 
KearslaJce  v.  Morgan,  5  Term,  513  ;  Price  v.  Price,  16  M.  &  W.  232; 
ConUing  v.  King,  10  N.  Y.  410 ;  Dayton  v.  Trull,  23  Wend.  345. 
The  same  principle  applies  as  between  co-sureties.  Goodloe  v.  Clay, 
6  B.  Monr.  236.  In  respect  to  indorsers  and  sureties,  as  we  have  seen, 
they  may  be  completely  discharged  by  the  laches  of  the  creditor. 

§  3.  When  not  a  defense.  Unless  the  creditor's  receiving  a  bill  or 
note  for  a  debt  in  some  way  operates  to  extinguish  that  debt,  or  the  lia- 
bility of  the  party  setting  up  that  defense,  it  furnishes  no  defense.  It 
is  a  general  rule  that  a  debt  is  not  extinguished  by  the  creditor's  accept- 
ing an  obligation  of  equal  dignity.  Bowers  v.  State,  7  Harr.  &  J.  32 ; 
JIart  V.  Poller,  15  S.  &  E.  162.  But  the  mere  taking  of  a  note,  bill  or 
check  for  a  debt  does  not,  in  general,  operate  to  discharge  or  extinguish 
the  demand  for  which  it  was  taken,  whether  of  equal  dignity  or  not ; 
nor  confine  the  creditor  to  an  action  upon  such  instrument,  unless  such 
was  the  agreement  of  the  parties.  Tobey  v.  Barher,  5  Johns.  68 ;  2 
Am.  Leading  Cases,  245,  and  cases  cited ;  id.  264 ;  Aultman  v.  Jett,  4:2 
Wis.  488  ;  Paine  v.  Voorhees,  26  id.  522  ;  Bates  v.  Rosehrans,  37  K. 
Y.  409 ;  Cra7ie  v.  McDonald,  45  Barb.  354 ;  Marshall  v.  Marshall,  42 
Ala.  149 ;  Doebling  v.  Loss,  45  Mo.  150 ;  Middlesex  v.  Thomas,  20  N". 
J.  Eq.  39 ;  Stevens  v.  Anderso7i,  30  Ind.  391 ;  Guion  v.  Doherty,  43 
Miss.  538  ;  Dunlap  v.  ShanUin,  10  W.  Ya.  662.  And  the  rule  is  the 
same,  whether  the  debt  was  pre-existing  or  contemporaneous  with  the 
receipt  of  such  instrument.  lb. 

Giving  a  note  or  bill  for  an  antecedent  debt  is  not  a  payment  of  it, 
unless  received  under  an  express  agreement,  or  under  circumstances 
from  which  an  agreement  may  be  fairly  implied,  to  treat  it  as  a  pay- 
ment ;  or  unless  payment  in  fact  results  {May  v.  Gamble,  14  Fla.  467; 
Matteson  v.  Ellsioorth,  33  Wis.  488 ;  14  Am  Eep.  766 ;  Archibald  v. 
Argall,  53  111.  307) ;  or  unless  the  creditor  makes  it  his  own  by  laches 
on  his  part.  Gcdlagher  v.  Roberts,  2  Wash.  (C.  C.)  191 ;  Dennistoii  v. 
Imbrie,  3  id.  396 ;  Dougal  v.  Cowles,  5  Day,  511.  An  express  agree- 
ment to  receive  the  note  of  a  third  person  as  payment  is  not  binding 
if  such  agreement  was  procured  by  fraudulent  concealments  and  mis- 
representations. Poole  V.  Rice,  9  W.  Ya.  73.  But  if  the  representa- 
tions were  a  mere  expression  of  an  opinion,  though  fraudulently  made, 


EILL  OE  NOTE  TAKEN  FOE  A  DEBT.  561 

it  will  not  prevent  the  note  from  operating  as  a  payment.  Homer  v. 
Perhins,  124  Mass.  431. 

The  effect  of  the  creditor's  receiving  such  an  instrument  is  simply  to 
suspend  the  creditor's  remedy  on  the  original  d6bt  until  the  maturity  of 
the  instrument  so  received,  and  to  require  him  then  to  produce  such 
instrument,  or  show  that  it  is  not  in  a  situation  to  be  enforced  against 
the  debtor.  2  Am.  Lead.  Cases,  245,  and  cases  cited ;  Eastman  v.  Por- 
ter, 14  Wis.  39 ;  Moses  v.  Trice,  21  Gratt.  556  ;  8  Am.  Eep.  601) ;  De- 
Yampert  v.  Broivn,  28  Ark.  166.  And  if  he  was  induced  to  take  it  by 
fraud,  or  if  it  is  worthless,  or  void  for  forgery  or  usury,  he  need  not 
wait  for  its  maturity  before  suing  on  the  original  demand.  Miller  v. 
Woods,  21  Ohio,  485 ;  8  Am.  Eep.  71 ;  Roberts  v.  Fislier,  43  N.  Y. 
159 ;  Goodrich  v.  Tracy,  43  Yt.  314 ;  5  Am.  Eep.  281 ;  Ramsdell  v. 
Soule,  12  Pick.  126  ;  Johnson  v.  Johnson,  11  Mass.  359. 

The  taking  of  a  note  payable  on  demand,  or  of  a  negotiable  instru- 
ment for  a  prospective  liability  not  yet  matured,  cannot  even  suspend 
the  remedy  on  the  original  demand.  Fearn  v.  Cochran,  4  C.  B.  274  ; 
Kinsley  v.  Buchanan,  5  Watts,  118  ;  Bay  v.  Coddington,  5  Johns.  Ch. 
54.  Nor  can  the  transfer  and  acceptance  of  non-negotiable  securities 
have  that  effect,  in  the  absence  of  special  agreement.  Iluse  v.  McDaniel, 
33  Iowa,  406.  Such  securities  do  not  operate  as  payment  unless  paid. 
Johnson  V.  Gilhert,  4  Hill,  178 ;  Carclell  v.  McNeil,  21  N.  Y.  (7  E. 
P.  Smith)  336. 

The  acceptance  of  a  check  or  draft  for  a  debt  merely  suspends  tem- 
porarily the  remedy  on  such  debt,  and  does  not,  without  special  agree- 
ment, operate  as  payment  until  it  is  itself  paid.  Tanner  v.  Bank  of 
Fox  Lake,  23  How.  Pr.  399  ;  Genin  v.  Tomphins,  12  Barb.  265  ;  Lovett 
V.  Cornwell,  6  Wend.  369 ;  Heartt  v.  Rhodes,  QQ  111.  351 ;  Kermeyer 
V.  Newhy,  14  Kan.  164;  Puckford  v.  Maxwell,  6  Term,  52. 

Nor  does  the  fact  that  a  negotiable  instrument  was  received  by  the 
holder  for  a  pre-existing  debt  furnish  any  reason  for  the  admission  of 
equities  between  precedent  parties  as  a  defense  against  him,  if  he  took 
it  in  good  faith,  before  maturity  and  without  notice  of  equities,  and 
surrendered  his  previous  security ;  because  in  such  a  case  he  will  be  a 
hona  fide  holder,  and  protected  against  equities.  Ivnox  v.  Clifford,  38 
Wis.  651 ;  20  Am.  Eep.  28 ;  Heath  v.  Silverthorn,  39  id.  146 ;  Bank 
of  St.  Albans  v.  Gilliland,  23  Wend.  311;  Armour  v.  McMichael, 
36  N.  J.  Law,  92 ;  Robinson  v.  Lair,  31  Iowa,  9  ;  Manning  v.  Mc- 
Clure,  36  111.490;  Stevenson  v.  Heyland,  11  Minn.  198;  Currier. 
Misa,  L.  E.,  10  Exch.  153  ;  12  Eng.  E.  592.  The  acceptor  of  a  biH  of 
exchange  cannot,  therefore,  defend  against  a  hona  fide  holder,  on  the 
ground  that  his  acceptance  was  fraudulently  obtained  by  the  payee, 
YoL.  YL—  71 
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and  hy  lii>n  indorsed  to  the  holder  in  payment  of  an  antecedent  debt, 
and  without  other  consideration.  Swift  v,  Tyaon^  16  Pet.  1.  VoL  1, 
p.  611. 

One  who  takes  the  note  of  a  third  person  before  it  is  due,  merely  as 
collateral  security  for  a  pre-existing  debt,  giving  some  new  considera- 
tion, if  it  be  no  more  than  an  extension  of  time,  is  also  a  hoiiafide  holder, 
and  is  protected  against  prior  equities.  Dejyeau  v.  Waddington,  6  Whart. 
220 ;  2  Am.  Lead.  Gas.  146 ;  Mimii  v.  McDonald,  10  Watts,  270 ; 
Bosanquet  v.  Dudman,  1  Stark.  1  ;  Carlson  v.  Hill,  1  McMull.  76 ; 
Chiccypee  Batik,  v.  CJiapin,  8  Mete.  40 ;  Smith  v.  Isaacs,  23  La.  Ann. 
454;  Lindsay  v.  Chase,  104  Mass.  253;  Bonaud  v.  Genesi,  42  Ga. 
639.  Even  the  neglect  of  the  creditor  to  take  the  nsuai  measures'  to 
hold  the  parties  to  negotiable  securities  received  by  him  as  collateral 
security  is  no  defense  to  the  original  debtor,  unless  he  has  received  ac- 
tual injury  therefrom.     McLughan  v.  Bovard,  4  Watts,  308. 

It  is  no  defense  to  the  maker,  indorser  or  surety  on  a  note,  who  signed 
for  the  accommodation  of  another,  without  restricting  its  use,  as  against 
one  who  received  it  in  good  faith,  in  payment  for  a  pre-existing  debt, 
that  the  person  for  whose  accommodation  it  was  made  or  indorsed  fraud- 
ulently diverted  it  from  the  purpose  for  which  it  w^as  intended  [Gro- 
cers'' Bank  V.  Penfield,  59  E".  Y.  (24  Sick.)  502 ;  Quinn  v.  Hard,  43 
Yt.  375  ;  5  Am.  Rep.  284 ;  Seneca  Co.  Bank  v.  Neass,  3  X.  Y.  442 ; 
Merchants''  Nat.  Bank  v.  Comstock,  55  id.  24 ;  14  Am.  Rep.  168) ; 
and  the  same  is  held  in  Maryland,  wdien  such  note  is  transferred  as  col- 
lateral security.  Maitland  v.  Citizens'  Nat.  Banl',  40  Md.  540 ;  17  Am. 
Rep.  620.  Nor  is  it  a  defense  to  an  ordinary  indorser  of  a  bill  or  note 
that  the  holder  received  thereon  from  the  principal  debtor,  when  over- 
due, a  time  bill  or  note ;  unless  there  was  an  agreement  that  it  should 
operate  as  a  payment,  or  an  extension  of  time  in  favor  of  some  prior 
party.     Taylor  v.  Allen,  36  Barb.  294. 

A  surety  in  a  bond  is  not  released  by  the  holder's  taking  notes  from 
the  principal  debtor,  if  there  is  no  express  agreement  to  suspend  the 
right  of  action  on  the  bond,  or  if  the  creditor  clearly  expresses  his 
intention  still  to  hold  the  surety.     Paine  v.  Voorhees,  26  Wis.  522. 

§  4.  Rights  of  creditors.  It  is  the  right  of  a  creditor  to  receive 
as  many  securities  for  his  debt  as  the  debtor  sees  fit  to  give ;  and  if 
the  several  securities  so  taken  are  in  equal  degree,  there  will  be  no 
merger  of  the  earlier  in  the  later  ones.  Andrews  v.  Smith,  9  Wend, 
53  ;  Millard  v.  Whitaker,  5  Hill,  408. 

This  subject  has  been  to  a  considerable  extent  anticipated  in  the  pre- 
ceding sections ;  from  which  it  will  appear  that  if  the  taking  of  a  bill 
or  note  for  a  debt,  pre-existing  or  contemporaneous,  does  not  amount 
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to  a  payment  or  satisfaction,  the  creditor  may,  upon  its  non-payment  at 
maturity,  sue  on  the  original  debt.  Vansteenburgh  v.  Roffrnan,  15  Barb. 
28.  And  if  such  instrument  was  invalid,  or  he  was  indiMced  to  take  it 
by  fraud,  he  may  rescind  the  transaction,  and  sue  on  the  original  de- 
maud  immediately.  If  the  circumstances  under  which  he  took  the 
instrument  make  him  a  hona  fide  holder  for  value,  he  can  sue  and  re- 
cover thereon,  notwithstanding  any  equities  between  prior  parties. 
This  is  fully  illustrated  in  the  chapter  on  Bills  and  Notes,  in  Vol.  1  of 
this  work. 

§  5.  Duties  of  creditor.  A  creditor  who  has  received  the  bill  or 
note  of  his  debtor  for  his  debt,  and  upon  its  non-payment  at  matu- 
rity, sues  on  the  original  debt,  must,  as  before  stated,  produce  and  can- 
cel it  on  the  trial,  or  show  that  it  is  lost  or  destroyed,  or  otherwise  not 
in  a  condition  to  be  enforced  against  the  debtor.  Holmes  v.  De- 
Camp,  1  Jolms.  34 ;  Angel  v.  Felton,  8  id.  149 ;  Smith  v.  Loohwood, 
10  id.  366 ;  Burdick  v.  Green,  15  id.  269  ;  Miller  v.  Lumsden,  16  111. 
161 ;  Mathews  v.  Dare,  20  Md.  248.  If  he  has  transferred  such  bill 
or  note,  his  claim  against  the  original  debtor  is  extinguished,  because 
the  maker  is  liable  thereon  to  the  holder. 

As  against  a  non-negotiable  note,  the  maker  can  generally  avail  him- 
self of  all  equities  in  defense  against  any  holder;  but  where  such  in- 
struments are  by  law  transferable  free  from  equities  arising  subsequent 
to  notice  of  the  transfer,  there  seems  to  be  no  reason  why  the  debtor 
should  not  have  the  right  to  demand  its  production  on  the  trial. 

If  the  negotiable  paper  received  was  foi'ged,  it  is  tlie  duty  of  the 
creditor  to  return  it  within  a  reasonable  time  after  the  discovery  of 
that  fact,  so  that  the  debtor  may  avail  himself  of  his  recourse  back  to 
the  person  from  whom  he  received  it.  Jones  v.  Ryde,  5  Taunt.  488 ; 
Markle  v.  Hatfield,  2  Johns.  455  ;  Thomas  v.  Todd,  6  Hill,  340. 

A  creditor  who  accepts  the  bill  or  note  of  a  third  party,  either  as 
conditional  payment  of  a  debt,  or  as  collateral  security  thereto,  also 
accepts  and  undertakes  the  duty  of  making  it  available  for  the  purpose 
for  whicli  it  was  given  him,  and  he  will  not  be  permitted  to  enforce 
the  original  right  of  action  against  his  debtor,  while  retaining  and  mis- 
applying the  means  of  obtaining  satisfaction  from  another.  Kear- 
slake  V.  Morgan,  5  Te::m,  513;  Chamberlyn  v.  Delarive,  2  Wils. 
353;  Smith  Y.Wilson,  Andrews,  187;  2  Am.  Lead.  Cas.  183,196, 
261-3. 

He  must,  therefore,  take  the  usual  and  proper  steps  to  collect  the 
security  in  his  hands,  and  to  charge  all  the  parties  who  would  be  liable 
over  to  his  debtor,  otherwise  the  latter  will  be  discharged.  HicTdiTig 
V.  Hardey,  7  Taunt.  312;  Mussen  v.  Price,  4  East,  147;  Copper  v. 
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Powell,  Anth.  K  P.  68;  PeacoclcY.  Pursell,  14  C.  B.  (X.  S.)  728; 
SMpman  v.  CooJc,  1  C.  E.  Green  (IS".  J.),  251  ;  MehTherg  v.  TisJier,  24 
Wis.  607.  As  to  what  proceedings  are  necessary  for  that  j^urpose,  it 
is  sufficient  here  to  refer  generally  to  the  chapter  on  Bills  and  Notes, 
Yol.  1,  pp.  618,  etc. 

A  creditor  who  surrenders  a  draft  received  by  him  on  account  of  a 
debt,  upon  delivery  to  hmi  of  a  check  for  the  amount,  is  under  no  ob- 
ligation to  use  more  than  ordinarj^  diligence  to  charge  the  maker,  in 
order  to  retain  his  remedy  against  the  parties  to  the  draft,  if  the  check 
is  dishonored.  Johnson  v.  Bank  of  North  America,  5  Robt,  554. 
His  neglect  to  present  the  check  the  same  day  is  not  sufficient  to  dis- 
charge the  drawers  of  the  draft.  Smith  v.  Miller,  6  Robt.  157  ;  6  Abb. 
(N.  S.)  234. 

If  a  debtor  transfers  a  non-negotiable  note  by  indorsement  inpay- 
ment of  his  own  debt,  it  is  not  necessary  to  give  the  debtor  notice  of 
its  non-payment  by  the  maker,  in  order  to  retain  his  remedy  against 
him.  PVtmley  v.  Westley,  2  Bing.  N.  C.  249 ;  Pill  v.  Lewis,  1  Salk. 
132.  Whether  considered  as  joint  maker,  or  as  indorser,  he  is  hable 
on  the  original  debt  in  such  a  case.  Tyler  v.  Stevens,  11  Barb.  485 ; 
Torry  v.  Hadley,  27  id.  192.  A  creditor  receiving  non-negotiable 
certificates  of  deposit,  without  special  agreement  to  receive  them  as 
payment,  is  not  bound  to  sue  the  bankers,  nor  to  use  any  more  than 
ordinary  diligence  to  charge  them  or  notify  his  debtor.  Htise  v.  Mc- 
Daniel,  33  Iowa,  406. 

§  6.  Burden  of  proof.  If  a  debtor  sets  up  as  a  defense  to  an  action 
by  his  creditor  on  the  original  debt,  that  the  latter  has  received  from 
him  a  note  or  bill  in  payment  thereof,  the  burden  of  proof  is  on  him 
to  show  that  it  was  received  in  payment ;  and  he  must  show  either  an 
agreement  to  that  effect,  or  that  by  the  laches  of  the  creditor  a  loss  has 
been  incm-red.  Darnall  v.  Morehouse,  36  How.  Pr.  511 ;  Crane  v. 
McDonald,  45  Barb.  354 ;  Gibson,  v.  Tohy,  53  id.  191 ;  Haines  v. 
Pearce,  41  Md.  221;  Bradford  v.  Fox,  38  N.  Y.^^'d;  Brown  y. 
Olmsted,  50  Cal.  162. 

And  if  the  defense  be,  that  the  creditor  received  the  debtor's  own 
note  as  payment,  the  latter  must  not  only  show  that  it  was  so  received, 
but  that  it  has  been  paid  ;  but  the  creditor  cannot  recover  in  such  a 
ease  without  producing  and  canceling  the  note,  or  showing  its  loss. 
Elwood  V.  Diefendorf  5  Barb.  398. 

The  presumption  that,  when  a  vendor  takes  from  his  vendee,  at  the 
time  of  the  sale,  the  note  or  bill  of  a  third  person,  he  takes  it  as  pay- 
ment, if  indulged,  throws  upon  the  creditor  the  burden  of  proof  that 
it  was  not  so  received.      Whitheck  v.  Va7i  Ness,  11  Johns.  408.     If  a 
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bill  drawn  bj  the  debtor  is  sbown  to  have  been  taken  bj  the  creditor 
as  payment,  on  condition  tliat  it  shall  be  in  full  when  paid,  the  burden 
of  proof  is  upon  the  creditor  to  show  that  the  bill  is  in  his  hands,  and 
still  unpaid,  and  to  prove  or  excuse  presentment  and  notice.  Dayton 
V.  Trull,  23  Wend.  345  ;  2  Am.  Lead.  Gas.  167,  and  notes  190,  196. 

If,  in  an  action  upon  the  instrument  transferred,  it  is  shown  to  have 
been  so  transferred  contrary  to  the  agreement  with  an  accommodation 
party,  the  holder  must  show  that  he  paid  value  therefor.  2  Parsons 
on  Bills,  438 ;  Millis  v.  Barber,  1  M.  &  W.  425  ;  Perrin  v.  Ncnjes,  39 
Me.  384 ;  Grey  v.  Banh  of  Kentucky,  2  Litt.  378  ;  Fitch  v.  Jones, 
5  E.  &  B.  238  ;  32  Eng.  L.  &  Eq.  134 ;  supra,  Yol.  1,  p.  611. 

If  the  defendant  seeks  to  impeach  the  plaintiff's  title,  by  alleging 
fraud  or  breach  of  duty  on  the  part  of  the  payee,  and  notice  of  equities 
to  the  holder,  it  is  for  him  to  establish  those  facts.  Carpenter  v.  Lon- 
gan,  16  Wall.  271  ;  Maitland  v.  Citizens''  Bank,  40  Md.  540 ;  17  Am. 
Rep.  620. 

In  a  suit  by  one  to  whom  notes  were  pledged  as  collateral  security, 
the  burden  is  on  him  to  show  for  what  debts  tliey  were  pledged.  Id. 

§  7.  Effect  of  taking  note  by  creditor.  The  effect  of  taking  a 
note  or  bill,  in  suspending  the  remedy  upon  the  original  debt,  has 
already  been  noticed.  The  receipt  of  a  note  for  the  amount  of  a  simple 
contract  debt  has  in  many  cases  been  held  to  \)Q  prima  facie  payment 
{Htitchins  v.  Olcutt,  4  Yt.  555  ;  Heed  v.  Upton,  10  Pick.  522 ;  Jones 
V.  Kennedy,  11  id.  125  ;  Wood  v.  Bodwell,  12  id.  268  ;  Plankinhorn 
V.  Cave,  2  Yeates,  370 ;  Paine  v.  Dwinel,  53  Me.  52),  especially  if 
such  note  is  with  surety  or  guaranty,  or  is  otherwise  secured.  Curtis 
V.  Ingham,  2  Yt.  287  ;  Torrey  v.  Baxter,  13  id.  452 ;  Rowe  v.  Collier, 
25  Tex.  252.  But  this  presumption  may  be  rebutted.  Pa/rham  S.  M. 
Co.  V.  Brock,  113  Mass.  194 ;  Wemet  v.  Missisquoi  L.  Co.,  46  Yt. 
458 ;  Kimball  v.  The  Anna  Kimball,  2  Cliff.  4 ;  Ward  v.  Bourne,  56 
Me.  161 ;  Dormom.  v.  Wilson,  39  N.  J.  Law  (10  Yr.)  474. 

But,  as  we  have  seen,  an  express  agreement,  or  circumstances  show- 
ing that  to  be  the  intention  of  the  parties,  must,  in  general,  be  shown, 
and  this  presumption  must  ordinarily,  if  not  always,  be  limited  to  a 
conditional  payment,  merely  suspending  the  creditor's  remedy. 

If  a  judgment  creditor  takes  the  note  of  his  debtor  for  the  amount 
of  his  execution,  and  gives  a  discharge,  that  ys,  prima  facie  evidence  of 
payment.  Day  v.  Stickney,  14  Allen,  255.  If  the  payee  of  a  note 
surrenders  it  to  the  maker,  and  receives  in  its  stead  the  note  of  a 
stranger  to  the  original  debt,  without  indorsement,  that  extinguishes 
the  original  demand.     Dennis  v.   Williams,  40  Ala.  633. 
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But  the  receipt  by  a  lessor,  of  notes  for  tlieiustallinentsof  rents  stip- 
ulated in  his  lease,  and  payable  at  the  times  when  those  installments 
became  due,  is  not  payment,  even  though  the  notes  are  negotiable,  so 
long   as   they   are   not   negotiated.     Sutliff  v.  Atwood,  15  Ohio  St 
186. 
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CHAPTER  XI. 

CONSIDERATION,  FAILURE  OF. 
ARTICLE  I. 

GENERAL    RULES    AND    PRINCIPLES. 

Section  1.  In  generaL  In  order  to  give  validity  to  a  contract,  as 
hetween  the  parties,  it  is  indispensably  necessary  that  it  should  be  pred- 
icated upon  a  sufficient  consideration,  or  it  is  a  mere  nudum,  pactum^ 
and  not  enforceable  either  at  law  or  in  equity ;  and  the  same  rule  pre- 
vails, when  the  consideration,  upon  which  the  promise  rests,  fails,  either 
in  whole  or  in  part.  Cabot  v.  JTaskms,  3  Pick.  83  ;  Logan  v.  Matthews, 
6  Peiin.  St.  417 ;  Gould  v.  Armstrong,  2  Hall  (N.  Y.),  266  ;  Couturier 
V.  Eastie,  5  H.  L.  Gas.  673 ;  Gough  v.  Findon,  7  Exch.  48.  Thus, 
if  a  person  subscribes  a  certain  sum  for  a  specific  purpose,  upon  condi- 
tion that  certain  things  shall  be  done,  unless  the  condition  is  performed 
the  subscription  cannot  be  enforced,  because  the  consideration  upon 
which  it  was  made  has  failed.  Breweri  Fire  Ins.  Co.  v.  Burger,  10 
Hun  (N.  Y.),  56.  Neither  can  the  collection  of  a  note  be  enforced  by 
the  original  payee,  when  the  consideration  upon  which  it  was  given 
fails.  Thus,  when  a  note  is  given  in  settlement  of  a  supposed  balance 
due  from  the  maker  to  the  payee,  if  it  turns  out  that  the  balance  was 
produced  by  reason  of  a  mistake  in  computation,  and  that  there  was  in 
fact  nothing  due  from  the  maker  of  the  note  to  the  payee,  there  can  be 
no  recovery  thereon,  because  the  consideration  upon  which  it  was  given 
has  totally  failed.  Mercery.  ClarU,  3  Bibb  (Ky-)?  224.  If  there  is  an 
apparent  consideration,  the  rule  is  not  changed,  if  it  is  in  fact  invalid,  or 
a  nullity.  Thus,  where  an  executor,  upon  notes  of  his  testator  for 
payment,  which  were  genuine,  and  upon  their  face  purported  to  be  for 
a  good  consideration,  paid  a  portion  of  the  amount  and  promised  to  pay 
the  balance ;  but  in  fact  there  was  no  consideration  for  the  notes,  but 
they  were  given  as  a. mark  of  respect  on  the  part  of  the  testator  for  the 
payee,  it  was  held  that  they  could  not  be  enforced  against  the  estate, 
because  the  part  payment  and  promise  to  pay  by  the  executor  gave 
them  no  more  validity  than  they  possessed  before,  because  the  promise 
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had  no  valid  consideration  to  support  it.  Gough  v.  Flndon,  7  Exch. 
48.  This  principle  is  well  illustrated  bj  Potliier,  in  bis  work  upon 
Obligations,  part  1,  chap.  1,  art.  3,  §  6.  He  says  :  "  If,  upon  the  false 
supposition  that  I  owe  you  a  £1,000,  left  you  by  the  will  of  my  father, 
which  has  been  revoked  by  a  codicil,  whereof  I  am  not  apprised,  I  en- 
gage to  give  you  a  certain  estate  in  discharge  of  that  legacy,  the  con- 
tract is  null,  and  the  falseness  of  the  cause  being  discovered,  you  are  not 
only  without  any  right  of  action  to  compel  me  to  deliver  the  estate,  but 
even  if  I  had  delivered  it,  I  am  entitled  to  reclaim  it."  As  to  the  last 
proposition,  see  Orip])s  v.  Reads,  6  T.  K.  606  ;  Robinson  v.  Anderson, 
Peake,  94 ;  Gingell  v.  Glasscock,  8  Bing.  86  ;  Young  v.  Cole,  3  Bi;ig. 
K  C.  Y24. 

In  order  to  constitute  a  valid,  legal  consideration,  it  is  not  necessary 
that  each  party  to  the  contract  should  derive  an  equal  benefit  or  advan- 
tage therefrom  {Handle  v.  Harris,  6  Yerg.  [Tenn.]  508) ;  it  is  enough 
if  any  thing  is  performed,  or  agreed  to  be  jDerformed,  v\'hicli  the  party 
is  under  no  legal  obligation  to  perform,  or  if  any  thing  is  given  or 
done  as  the  consideration  or  inducement  for  the  promise,  wliereby  the 
promisor  or  person  making  the  promise  has  made  or  secured  for  him- 
self some  advantage  or  benefit,  however  slight,  or  whereby  the  promisee 
or  person  to  whom  the  promise  is  made  has  sustained  some  loss,  or  been 
put  to  some  trouble,  or  has  suffered  some  injury  or  inconvenience. 
The  law  does  not  measure  advantages,  bnt  if  there  is  no  fraud  and  the 
parties  are  legally  competent  to  contract,  if  there  is  any  consideration 
for  the  contract,  it  will  be  upheld  althongh  the  benefit  upon  the  one 
side  is  altogether  out  of  proportion  with  the  advantages  on  the  other 
{Brooks  v.  Haigh,  10  Ad.  &  El.  320 ;  Wilkinson  v.  Olimria,  1  Bing. 
N".  C.  490 ;  Thomm  v.  Thomas,  2  Gale  &  Dav.  226 ;  Harlan  v.  Har- 
Ian,  20  Penn.  St.  303) ;  or,  even  though  the  other  party  derives  no  ad- 
vantage or  benefit  whatever  therefrom.  As  if  A  should  promise  B 
that  if  he  would  perform  certain  labor  for  C,  he  would  pay  him  there- 
for, A  would  be  legally  bound  to  pay  B,  although  C  alone  was  bene- 
fited by  the  labor.  Smith  v.  Watson,  14  Yt.  332 ;  Williams  v. 
Brickell,  37  Miss.  682 ;  Wlnte  v.  Mastin,  38  Ala.  147.  Thus,  it  will 
be  seen  that  the  question  as  to  the  sufficiency  of  a  consideration  to  up- 
hold a  contract  does  not  depend  upon  the  relative  advantages  derived 
by  the  parties  therefrom,  but  depends  wholly  upon  the  question 
whether  the  party  seeking  to  enforce  it  has  done  any  act  in  considera- 
tion thereof,  for  the  other  party,  that  he  was  not  legally  bound  to  do, 
or  has  parted  with  any  proj^erty  or  interest  that  he  was  not  legally  or 
morally  bound  to  part  with.  Thus,  a  promise  to  pay  the  debt  of  an- 
other, after  it   is  created,  is  not  enforceable,   unless  the  creditor  has 
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thereby  been  induced  to  forbear  the  bringing  of  an  action,  or  has  given 
up  some  security  {Gilmaii  v.  Kihler,  5  Humph.  [Tenn.]  19  ;  Cutler 
V.  Everett,  33  Me.  201 ;  Comstoch  v.  Breed,  1-2  Cab  286 ;  Pfeiffer  v. 
Kingsland,  25  Mo.  QQ ;  Beall  v.  Rldgeway,  IS  Ahi.  117) ;  and  the 
liability  is  the  same,  whether  the  agreement  is  in  writing  or  by  parol. 
In  all  cases  where  tlie  consideration  is  past,  a  promise  is  not  enforce- 
able as  against  a  third  person,  unless  there  is  some  new  consideration 
upon  wdiich  to  predicate  it  {Mosby  v.  Leeds,  3  Call  [Ya.],  439  ;  Cooli, 
V.  Bradley,  1  Conn.  57;  ClarTx,  v.  Small^  6  Yerg.  [Temi.]  1:18;  Peo- 
ple V.  Shall,  9  Cow.  778) ;  and  the  same  rule  applies  to  the  guaranty 
of  a  note,  as  to  any  other  contract.  Tenney  v.  Prince,  7  Pick. 
243;  Aldridge  v.  Turner,  1  Gill  &  J.  (Md.)  427.  See  Yol.  1,  tit. 
Bills  and  l^otes.  A  promise  made  in  a  consideration  that  the  other 
party  will  do  some  act  that  he  is  bound  to  do  irrespective  of  the 
promise,  is  without  consideration,  as  a  promise  ma-de  to  induce  one  to 
comply  with  an  existing  valid  contract  with  a  stranger  {Johnson  v. 
Sellers,  33  Ala.  265) ;  or  to  pay  a  reward  to  an  officer  for  the  appre- 
hension of  a  criminal,  whom  he  is  legally  bound  to  apprehend  {Smith 
V.  Whilden,  10  Penn.  St.  39) ;  or  a  promise  to  pay  a  sheriff  extra  fees 
for  ser^nng  a  process  {Pew  v.  Parsons,  2  B.  &  Aid.  562) ;  or  a  witness 
for  loss  of  time  {Collins  v.  Godefroy,  1  B.  &  Ad.  950) ;  or  a  servant, 
for  extra  services  that  it  is  his  duty  to  perform  under  the  contract 
{Harris  v.  Carter,  3  E.  &  B.  559 ;  Stilh  v.  Myrick,  2  Camp.  317 ; 
Sioeany  v.  Hunter,  1  Murph.  1 81) ;  or  by  a  creditor  to  liis  debtor  to 
remit  a  part  of  a  debt  {Jenness  v.  Lane,  26  Me.  475 ;  Fair  child  v. 
Warren,  21  How.  [X.  Y.]  187 ;  Watts  v.  FrencTie,  19  X.  J.  Eq.  [4 
Green]  407) ;  and  generally,  a  j)romise  in  consideration  that  a  person 
will  perform  a  plain  legal  duty  is  ^\athout  consideration.  Lemaster 
V.  BurcTdiart,  2  Bibb,  27 ;  Mollyneaux  v.  Collier,  13  Ga.  406 ; 
Goodale  v.  Holridge,  2  Johns.  193 ;  Johnson  v.  Sellers,  33  Ala.  265 ; 
Norris  v.  Slaughter,  3  Iowa,  116. 

A  voluntary  promise  to  do  that  which  the  promisor  is  under  no 
legal  obligation  to  perform  is  without  consideration,  and  therefore  not 
enforceable.  Thus,  a  voluntary  promise  to  procure  insurance  upon  certain 
property  for  another  is  not  binding,  and  if  it  is  not  performed,  and  the 
property  is  destroyed,  an  action  will  not  lie  against  the  promisor  for 
the  damage,  because  by  his  promise,  the  promisor  was  under  no  more 
legal  obligation  to  perform  than  he  was  before  it  was  made  {Thorn  v. 
Peas,  4  Johns.  84) ;  and  generally,  where  the  promise  is  gratuitous,  it 
is  not  enforceable,  however  just  it  might  be  that  it  should  be  performed. 
Littlejohn  v.  Patillo,  2  Hawks  (JS".  C),  302 ;  Washington,  etc..  Bank 
v.  Farmers'  BanTc,  4  Johns.  Ch.  62.  If  the  promise  is  gratuitous,  it 
Yol.  YI.— 72 
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derives  no  validity  from  the  fact  that  the  party  is  under  a  moral  obli- 
gation to  perform  it,  unless  there  is  an  antecedent  legal  obligation ;  a 
mere  moral  obligation  will  not  support  a  promise.  When,  however, 
the  antecedent  original  consideration  is  sufficient  to  sustain  the  promise, 
but  the  right  of  action  is  suspended  or  barred  by  some  positive  rule  of 
statutory  or  common  law,  the  debtor  may,  by  a  subsequent  promise, 
waive  the  exception  which  the  law  has  interposed  indirectly  for  his 
benefit,  but  mainly  from  reasons  of  sound  policy.  But  this  principle 
applies  only  to  cases  where  the  right  of  action  is  extinguished  by 
operation  of  law,  and  not  to  those  extinguished  by  the  acts  of  the  par- 
ties themselves.  Shepard  v.  Rhodes,  7  E..  I.,  470 ;  Montgomery^  v. 
Lampton,  3  Mete.  (Ky.)  519.  But  a  mere  moral  obligation,  without 
any  antecedent  legal  obligation,  is  insufficient.  Cohb  v.  Cowdery,  40 
Yt.  25  ;  Turner  v.  Patridge,  3  Pen.  &  W.  172  ;  Mills  v.  Wyman,  3 
Pick.  207;  Cooh  v.  Bradley,  7  Conn.  57;  Updike  v.  Tiins,  13  K  J. 
Eq.  151.  A  promise,  in  consideration  of  pirt  payment  of  a  note  at 
the  day  it  is  due,  that  the  creditor  wnll  give  time  for  tlie  payment  of 
the  balance,  is  a  mere  naked  promise,  because  the  promisee  by  the  pay- 
ment of  the  money  has  done  no  more  than  he  was  legally  bound  to  do  ; 
but  the  rule  is  otherwise  if  the  promise  is  in  consideration  of  a  pay- 
ment made  hefore  payment  becomes  due,  because,  in  the  latter  case,  the 
debtor  has  done  that  which  he  was  under  no  legal  obligation  to  do. 
Price  V.  Cannon,  3  Mo.  453  ;  Liening  v.  Gould,  13  Cal.  598 ;  Pem- 
herton  v.  Hoosier,  1  Kans.  108.  As  previously  stated,  in  order  to 
constitute  a  sufficient  consideration  for  a  contract,  it  is  not  essential 
that  the  promisor  should  be  directly  benefited  ;  it  is  sufficient  if  some- 
thing valuable  flows  from  the  person  to  whom  it  is  made,  or  that  he 
suffers  some  prejudice  or  inconvenience,  aiid  that  the  promise  is  the 
inducement  thereto.  Clark  v.  Sigourney,  17  Conn.  511  ;  Dorwin  v. 
Smith,  35  Yt.  69 ;  Brown  v.  Bay,  10  Ired.  L.  72 ;  Hilton  v.  South- 
wick,  17  Me.  303 ;  Boyle  v.  Knapp,  4  111.  (3  Scam.)  334.  A  contin- 
gent benefit  is  sufficient  {Newhall  v.  Paige,  10  Gray,  306) ;  or  a  sup- 
posed benefit  {Odineal  v.  Barry,  34  Miss.  171) ;  or  an  advantage  to  be 
derived  by  a  third  person.  Watt  v.  Rice,  1  La.  Ann.  280  ) ;  or  any 
loss,  trouble  or  disadvantage  to  the  promisee  (  Warren  v.  Whitney,  24 
Me.  561;  Ainsworth  v.  Backus,  5  Hun  [N.  Y.],  414;  Tompkins  v. 
Phillips,  12  Ga.  52) ;  or  a  promise  by  one,  in  consideration  of  a  prom- 
ise by  another  if  simultaneously  made  {Txicker  v.  Wood,  12  Johns.  190 ; 
Funk  v.  Hough,  29  111.  145  ;  Con.  Soc.  of  Troy  v.  Perry,  6  N.  H.  164  ; 
Doioney  v.  Hinchman,  25  Ind.  453) ;  as  mutual  promises  of  marriage 
{Wightman  v.  Coates,  15  Mass.  1) ;  or  a  promise  by  one  to  sell  and  of 
another  to  buy  certain  property  {Boies  v.  Yincent,  24  Iowa,  387) ;  or  a 
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promise  bj  sureties  to  divide  tlie  loss  between  t\\em.{Phillips  v.  Preston^ 
5  How.  [IJ.  S.]  278) ;  a  substitution  of  securities  {Smucke/'  v.  Zarimore, 
21  111.  267) ;  a  promise  made  in  consideration  of  marriage.  Bm^r  v. 
Hill,  Add.  276  ;  Garvin  v.  Cromartie,  10  Ired.  L.  174 ;  Vance  v.  Vance, 
21  Me.  36-4.  A  subscription  to  a  common  object  with,  others,  although 
gratuitous,  creates  a  legal  liability  {State  Treasicre/'  v.  Cross,  9  Yt.  289  ; 
Norton  V.  Janvier,  5  Harr.  [Del.]  346  ;  McDonald  \.  Oray,  11  Iowa, 
508) ;  and  if  in  pursuance  thereof,  and  in  reliance  thereon,  advances 
have  been  made,  liabilities  incurred  or  any  thing  has  been  done  before 
the  subscription  has  been  withdrawn,  its  collection  may  be  enforced 
{Pryor  v.  Cain,  25  111.  292  ;  Doyle  v.  Glasscock,  24  Tex.  200 ;  Fycle- 
shimer  v.  Voai  Antwerj),  13  Wis.  546) ;  and  the  fact  that  it  is  a  mere 
donation,  and  that  the  subscribers  derive  no  personal  advantage  or  bene- 
fit therefrom,  does  not  change  the  rule.  Collier  v.  Bajptist  Educational 
Society,  8  B.  Monr.  (Ky.)  68.  When  the  consideration  upon  vv-liich  a 
contract  is  made  fails  in  toto,  the  contract  is  valid,  although  there  was 
originally  an  apparent  consideration.  Thus,  if  A  agrees  to  build  a 
house  for  B,  in  consideration  that  B  will  convey  to  him  a  certain  piece 
of  land,  if,  before  performance  by  A,  it  becomes  impossible  for  B  to 
convey  the  land  to  A,  either  because  he  has  conveyed  it  to  another,  or 
because  it  has  been  sold  upon  legal  process,  or  mortgage,  or  because 
B's  title  thereto,  from  any  cause,  has  been  divested,  the  consideration 
of  the  contract  has  failed,  and  A  is  absolved  from  performance,  or  if  he 
has  performed,  may  recover  of  B  in  assumpsit  for  the  value  of  his 
services.  Campbell  v.  Campbell,  65  Barb.  645.  So,  if  a  contract  is 
entered  into  for  the  purchase  of  personal  property,  and  the  vendor's 
title  thereto  is  wholly  invalid,  or  the  property  is  of  no  value,  the  con- 
tract cannot  be  enforced  against  the  purchaser.  As,  if  a  note  is  given 
for  the  purchase  of  a  patent  right,  or  for  the  sale  of  a  right  under  a 
patent,  if  the  patent  turns  out  to  be  void,  there  is  a  failure  of  considera- 
tion, and  the  note  is  not  collectible  in  a  suit  in  the  name  of  the  payee 
thereof,  or  of  any  indorser  who  is  affected  with  notice  of  the  considera- 
tion.    Head  v.  Stevens,  19  Wend.  411. 

So  if  a  contract  is  entered  into,  which,  at  the  time  is  lawful,  and  for 
any  lawful  purpose,  but  which  subsequently  becomes  unlawful  by  reason 
of  the  enactment  of  a  statute,  the  consideration  thereof  has  failed,  and 
it  is  not  enforceable  against  either  party,  except  to  the  extent  that  it 
bad  been  performed  before  it  became  unlawful.  Thus,  if  A  contracts 
with  B  to  build  a  bowling-alley  for  him,  and  to  commence  the  work  at 
a  stated  time,  and  before  the  period  arrives,  an  act  is  passed  prohibit- 
ing the  building  or  maintaining  of  bowling-alleys,  B  cannot  recover 
for  work  done  or  material  furnished   after  the  statute  took    effect, 
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simply  because  the  contract  was  le^al  when  entered  into.  Having 
become  unlawful  before  performance  was  commenced,  the  considera- 
tion upon  which  it  was  predicated  has  failed,  and  he  is  absolved  from 
further  performance.  So,  if  performance  had  been  commenced  before 
the  passage  of  the  act,  but  before  completion  he  could  not  recover  for 
any  part  of  the  work  done  or  material  furnished  after  the  act  took 
effect.  But  if  the  contract  had  been  fully  performed,  the  fact  that  its 
subject-matter  subsequently  became  unlawful  will  not  destroy  the  con- 
sideration, and  B  will  be  chargeable  for  the  contract  price  {Bradford 
V.  Jenkins,  41  Miss.  328;  McCauley  v.  Brooks,  16  Cal.  11  ;  Kays  v. 
Williams,  2Y  Ala.  267),  and  the  same  rule  prevails  where  part  of  the 
consideration  was  lawful.  The  courts  will  enforce  payment  for  all 
that  was  legal,  but  not  for  that  which  was  illegal  {Darling  v.  Bogers, 
22  Wend.  483  ;  Baihj  v.  Milner,  35  Ga.  330  ;  Bagg  v.  Jerome,  7  Mich. 
145  ;  Judah  v.  Trustees,  etc.,  16  Ind.  56),  and  this  is  the  rule  even  though 
both  parties  desire  that  it  shall  be  enforced.  Foioler  v.  Scully,  72  Penn. 
St.  456 ;  13  Am.  Rep.  699.  When  the  consideration  or  subject-matter 
of  a  contract  is  illegal,  it  cannot  be  enforced,  both  because  there  is  no 
consideration  for  the  contract,  and  because  its  enforcement  is  oj^posed 
to  the  policy  of  the  law.  Therefore,  a  contract  for  the  performance  of 
an  immoral  act,  or  for  the  promotion  of  immorality,  is  utterly  void 
{Forsythe  v.  State,  6  Ohio,  21 ;  Toler  v.  Armstrong,  11  Wheat.  [U.  S.] 
464  ;  Spaldiiig  v.  Preston,  21  Yt.  9  ;  MerricTc  v.  Trxistees,  8  Gill  [Md.], 
59),  and  the  same  rule  prevails  where  the  subject-matter  of  the  con- 
tract relates  to  matters  which  are  illegal  either  by  the  provisions  of  a 
statute  or  at  the  common  law  [Fivaz  v.  Nichols,  2  C.  B.  501 ;  Holman 
V.  Johnson,  1  Cowp.  343),  and  a  contract  which  is,  for  either  of  these 
causes,  void  in  part,  is  void  in  toto  {Filson  v.  Himes,  5  Penn.  St.  452  ; 
Williams  v.  Tajppan,  23  N.  H.  385),  unless  the  undertakings  are 
several,  so  that  the  illegal  can  be  separated  from  that  which  is  legal, 
and  they  are  in  no  way  dependent  upon  each  other.  Leavitt  v.  Blatch- 
ford,  5  Barb.  9 ;  Bach  v.  Albee,  26  Yt.  184 ;  DeBeersU  v.  Paige,  36 
N.  Y.  (9  Tiff.)  537. 

It  is  a  good  defense  to  an  action  upon  a  promise  made  in  considera- 
tion of  forbearance  to  sue,  that  there  was  no  legal  cause  of  action 
{Palfrey  v.  Portsmouth,  etc.,  R.  R.  Co.,  4  Allen,  55),  or  to  an  action 
upon  a  promise  made  in  consideration  of  a  privilege  granted,  that  the 
person  granting  had  no  legal  power  to  confer  it,  as,  a  promise  made  to 
indemnify  a  city  against  damage  from  moving  a  building,  the  only 
consideration  being  a  license  granted  by  the  mayor,  who  had  no  power 
to  grant  it.  Lowell  v.  Simpson,  10  Allen,  88.  In  an  action  to  recover 
for  tuition  for  a  specified  time,  it  is  a  good  defense  that  the  promisor 
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was  prevented  hj  illness  from  availing  himself  of  its  benefits,  as,  in  aU 
cases  of  contracts  of  this  character,  there  is  an  implied  condition  that 
the  sickness  of  either  party  shall  excuse  performance,  and  where  the 
illness  extended  through  the  whole  period,  the  consideration  has  en- 
tirely failed,  and  when  it  extends  to  only  a,^art  of  the  period,  it  fails 
pro  rata.     Stewart  v.  Zoring,  5  Allen,  306. 

§  2.  When  a  defense.  As  between  the  parties,  and  indeed  in  the 
case  of  all  non-negotiable  contracts  as  against  third  persons,  either  the 
want,  or  the  failure  of  a  sufficient  legal  consideration,  is  a  complete  de- 
fense to  an  action  thereon.  And  the  same  rule  prevails  in  reference  to 
negotiable  contracts,  as  notes,  bills  of  exchange,  etc.,  when  the  person 
holding  the  same  is  affected  with  notice  of  the  consideration.  Zong 
V.  Zwig,  1  Morr.  (Iowa)  43  ;  Barnuin  v.  Barnum,  9  Conn.  242.  Thus, 
if,  upon  the  face  of  a  contract,  there  is  any  thing  that  should  put  an  in- 
dorsee thereof  upon  inquiry  as  to  the  nature  of  the  consideration,  he 
proceeds  at  his  peril  and  is  chargeable  with  notice  of  all  matters  that 
tend  to  invalidate  it,  about  which,  in  view  of  the  circumstances,  he 
ought  to  have  inquired ;  and  proof  of  want  of  proper  caution  or  gross 
negligence,  or  any  other  relevant  fact,  may  be  given  as  tending  to  estab- 
lish knowledge  of  the  defects  {Youriker  v.  Martin.,  18  Iowa,  143; 
Cooper  V.  Noch,  27  111.  301 ;  Matthews  v.  Poytfiress,  4  Ga.  287),  and 
where  a  note  or  other  obligation  is  sold  at  a  large  discount,  it  is  suffi- 
cient to  put  a  purchaser  upon  inquiry  as  to  its  validity  {Pierce  r. 
Bicker,  16  N.  H.  322 ;  Gould  v.  Stevens,  43  Vt.  125 ;  5  Am.  Rep. 
265) ;  and  indeed  it  may  be  said  to  be  the  rnle  that,  if  any  third 
person  takes  a  negotiable  security  under  circumstances  that  ought 
to  excite  the  suspicions  of  a  prudent  and  careful  man,  it  is  his 
duty  to  make  inquiry  about  it,  and  if  he  omits  to  do  so,  he  takes 
it  subject  to  all  the  defenses  and  equities  between  the  original  par- 
ties thereto.  Adams  v.  Soule,  33  "Vt.  538 ;  BJssex  Co.  Bank  v. 
Btissell,  29  N.  Y.  673 ;  Rail  v.  Bale,  8  Conn.  336.  But  contra,  see 
Fhelan  v.  Moss,  67  Penn.  St.  59 ;  5  Am.  Rep.  402 ;  where  it  is 
held  that  mala  fides  should  be  shown,  express  notice  is  not  necessary, 
although  if  it  was  given,  it  lets  in  all  defenses;  it  is  enough  if  the 
attending  circumstances  are  of  such  a  positive  and  pointed  character  as 
to  cast  a  shade  on  the  transaction,  and  put  him  upon  inquiiy.  La. 
State  Bank  v.  Orleans  Nav.  Co.,  3  La.  Ann.  294 ;  Gould  v.  Stevens^ 
43  Yt.  125.  But,  in  order  to  subject  a  negotiable  instrument  to  the 
defenses  and  equities  existing  between  the  parties,  the  suspicious  cir- 
cumstances must  be  strong  and  such  as  a  prudent 'man  would  not  have 
disregarded.  Benior  v.  Paquin,  40  Yt.  191  ;  Estabrook  v.  Boyle,  1 
Allen,  412  ;  Magee  v.   Badger,  30   Barb.  24G.     The  question  is,  uot 
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whether  the  circumstances  were  such  as  would  he  hkely  to  excite  sus- 
picion and  inquiry,  hut  were  they  such  that  the  purchaser  ought  to 
have  done  so.     Id.;   Connecticut  River  Bank  v.  French^  6  Allen,  313. 

The  mere  fact  that  a  bill,  note  or  other  negotiable  security  has  been 
transferred  to  a  third  person  does  not  of  itself  prevent  the  interposi- 
tion of  any  defense  thereto  that  might  have  been  interposed  as  between 
the  parties.  It  must  also  appear  that  the  indorsee  or  transferee  is  a 
holder  thereof  for  -vahie.  That  is,  he  must  have  given  value  for  it, 
and  must  own  it  absolutely 

If  he  took  it  merely  as  collateral  securitj^  for  a  pre-existing  debt  the 
obligation  is  subject  to  all  the  defenses  that  might  have  been  made  as 
between  the  parties  thereto.  Curtis  v.  3£ohr,  18  Wis.  615  ;  Easter  v. 
Minard,  26  111.  494 ;  JVutter  v.  Stover,  48  Me.  163 ;  Rice  v.  Baitt,  17 
K  H.  116;  VanWi/ckv.  JVorvell,  2  Humph.  192;  Roche  v.  Zadrl, 
1  Allen,  436;  JPreniicev.  Zmie,  2  Gratt.  262;  Ruddich  v.  Lloyd .  15 
Iowa,  441 ;  Royer  v.  Keystone  Nat.  Bank,  83  Penn.  St.  248. 

This  rule,  however,  is  not  uniform,  it  being  held  in  several  of  the 
States  that  a  note  taken  by  a  third  person  as  collateral  security  for  a 
pre-existing  debt,  such  third  person  being  ignorant  of  equities  existing 
between  the  parties  thereto,  is  not  subject  to  such  equities.  Grant  v. 
Kidwell,  30  Mo.  455  ;  Tarhell  v.  Sturtevant,  26  Yt.  513  ;  Stevenson  V; 
Heyland,  11  Minn.  198 ;  State  Savings  Ass.  v.  Hunt,  17  Kans.  532 ; 
Citizen^  Bank  v.  Payne,  18  La.  Ann.  222 ;  Bank  v.  Chamhers,  11 
Rich.  (S.  C.)  657;  Golh  v.  Doyle,  7  R.  I.  550;  Banlt  of  State  of  N. 
Y.  V.  Yanderhorst,  32  N.  Y.  (5  Tiff.)  553  ;  Ba7ik  v.  Welch,  29  Conn. 
475;  Robinson  v.  Smith,  14  Cal.  94;  Manning  v.  McChtre,  36  111. 
490 ;   Gibson  v.  Conner,  3  Ga.  47. 

The  rule  would  seem  to  be,  that  a  negotiable  instrument,  in  order  to 
be  operative  in  the  hands  of  an  indorsee,  as  against  equities  and  de- 
fenses existing  between  the  parties,  must  have  been  taken  by  the  in- 
dorsee for  value,  that  is,  he  must  have  parted  with  something  valuable 
therefor  at  the  time  of  its  transfer  {The  Park  Bank  v.  Watson,  42  N. 
Y.  [3  Hand]  490  ;  S.  C,  1  Am.  Rep.  573) ;  consequently,  it  would  fol- 
low that  a  person  who  merely  takes  and  holds  such  an  instrument  as 
collateral  security,  and  who  has  not  parted  with  any  other  security,  or 
given  lip  any  right  in  consequence  thereof,  is  not  a  holder  for  value, 
and  that  in  his  hand,  the  note  or  other  obligation  is  subject  to  all  the 
equities  or  defenses  that  might  be  made  between  the  parties.  Park 
Bank  v.  Watson,  id. ;  Trustees  v.  Hill,  12  Iowa,  462  ;  Lee  v.  Smead, 
1  Mete.  (Ky.)  628 ;  Russell  v.  Buck,  14  Yt.  147;  DavisY.  Miller,  14 
Gratt.  1. 

But  if  an  indorsee  paits  with  anything  valuable  for  the  obligation 


CONSIDERATION,.  FAILURE  OF.  575 

and  it  has  not  matured  he  is  a  holder  for  value.  Therefore,  if  he  takes 
it  in  payment  of  a  pre-existing  debt  {Dixon  v.  Dixon,  31  Yt.  450 ; 
Allaire  v.  Hartshorne,  21  N.  J.  Law,  665 ;  Parlisle  v.  Wishart,  11 
Ohio,  172;  Outhwite\.  Porter,  13  Mich.  533);  or  as  collateral  secu- 
rity for  a  pre-existing  debt  and  in  consideration  thereof  gives  np  any 
other  security  or  right  {Ay remit  v.  McQueen,  32  Barb.  305 ;  Lee  v. 
Smead,l  Mete.  [Ky.]  628),  he  takes  the  instrument  freed  from  all  equities 
and  defenses  between  the  parties  thereto.  But  wliere  it  is  taken,  to 
be  in  discharge  of  a  pre-existing  debt,  if  the  money  is  realized  thereon, 
the  indorsee  is  not  a  holder  for  value.  Scott  v.  Ocean  Banh,  23  N.  T. 
(9  Smith)  289. 

Where  a  person  takes  a  negotiable  security  after  it  has  become  due, 
he  takes  it  subject  to  all  defenses  that  exist  between  the  parties  thereto. 
Bowen  V.  Thrall,  28  Yt.  382 ;  Kurz  v.  EoUrrooh,  13  Iowa,  562 ; 
Lord  V.  Favorite,  29  111.  149 ;   Glasscock  v.  Smith,  25  Ala.  474. 

As  to  contracts  or  obligations  not  negotiable,  the  holder  thereof  is 
chargeable  with  all  defects  in  the  consideration,  although  he  takes  it 
for  value,  and  this  applies  in  all  cases  where  the  instrument  in  terms 
is  not  negotiable,  even  though  the  statute  makes  it  so.  Goodman  v. 
Fleming,  57  Ga.  350.  In  the  case  of  negotiable  securities  there  is  no 
consideration,  if  they  w^ere  given  for  that  to  which  the  payee  had  no 
title,  or  to  w^hich  the  payor  was  entitled  without  payment.  Duncan 
V.  Hall,  9  Ala.  129.  Thus,  a  note  given  to  the  widow  for  a  debt  due 
her  husband  is  without  consideration,  because  the  debt  is  due  to  the 
estate,  and  not  to  her.  Bryan  v.  Philpot,  3  Ired.  (N.  C.)  L.  467 ; 
Sowles  V.  Sowles,  10  Yt.  181.  So  is  one  given  for  love  and  affection 
{Smith  V.  Kittridge,  21  Yt.  238),  or  one  founded  merely  upon  a  moral 
obligation  {Nightingale  v.  Barney,  4  Greene  [Iowa],  106),  or  one 
that  was  merely  put  up  as  a  forfeit  to  secui-e  the  performance  of  a  con- 
tract within  the  statute  of  frauds  ( Weatherley  v.  Choate,  21  Tex.  272), 
or  to  obtain  goods  w^rongfully  withheld  ( White  v.  Heylman,  34  Penn. 
St.  142),  or  for  property  represented  by  the  payee  to  be  of  great  value, 
or  fit  for  a  certain  purpose,  when  it  is  of  no  value,  and  not  fit  for  the 
purpose  specified  {Sill  v.  Rood,  15  Johns.  230),  or  one  given  in  pay- 
ment of  a  supposed  claim,  when  no  claim  in  fact  existed  {Bullock  v. 
Oghurn,  13  Ala.  346),  or  upon  the  agreement  of  the  payee  to  do  a 
certain  thing,  which  he  has  failed  to  do  {Marsh  v.  Bennett,  22  111.  313  ; 
Miller  v.  Wood,  23  Ark.  546  ;  Miller  v.  Bitz,  3  E.  D.  Smith  [K  Y.], 
253),  or  for  property  to  which  the  payee  had  no  title  {Tihheis  Y.Ayer, 
Hill  &  D.  [N.  Y.]  174 ;  Bock  v.  Nichols,  3  Allen,  342),  or  to  com- 
pound a  felony  or  prevent  a  prosecution  for  a  crime  {Hearst  v.  Syhert, 
Cheves  [S.  C],  177),  or  to  pay  a  debt,  which  the  payee  had  in   fact 
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previously  assigned  {GilleU  v.  Campbell^  1  Denio,  520),  or  for  an  illegal 
or  unfounded  claim  {Tucker  v.  Monh,  43  Iowa,  80),  or  for  property  to 
whicli  the  payee's  title  failed  by  reason  of  its  attachment  and  sale  to 
pay  his  debts  {Lajjene  v.  De  La  Porte,  27  La.  Ann.  252),  or  to  com- 
promise a  suit  for  bastardy  when  in  fact  the  w^oman  was  not  pregnant 
{Potter  V.  Marine,-  50  Ind.  4M),  and  generally,  when  the  considera- 
tion totally  fails,  or  when  there  was  in  fact  no  consideration,  it  may  be 
shown  in  defense  to  an  action  upon  the  contract,  except  in  the  in- 
stances previously  named.  See  Waddington  v.  Oliver,  2  Bos.  &  Pul. 
N.  R.  61 ;  Hill  V.  BucUey,  17  Yes.  391. 

§  3.  When  not  a  defense.  Neither  the  total  want,  or  total  failure 
of  the  consideration  of  a  negotiable  contract,  can  be  set  up  against  a 
holder  thereof  for  value,  who  took  it  in  the  usual  course  of  trade, 
before  maturity,  and  with  no  knowledge  of  any  defects  in  that  respect, 
and  an  absence  of  circumstances  such  as  ought  to  have  put  him  upon 
inquiry  in  reference  thereto.  Crosby  v.  Grant,  36  N.  H.  273  ;  Adams 
V.  Soule,  33  Yt.  hZ^;  Pratt  v.  Coman,  37  N.  Y.  (10  Tiff.)  140  ;  Rob- 
inson V.  Reynolds,  2  Q.  B.  196. 

Nor  can  this  defense  be  interposed  when  the  failure  of  consideration 
transpired  after  the  note  or  contract  was  negotiated  {Splivallo  v.  Patten, 
38  Cal.  138) ;  nor  when  the  party  setting  it  up  was  present  when  the 
contract  was  assigned  and  failed  to  notify  the  assignee  of  the  defects 
therein,  or  being  inquired  of,  asserted  that  it  was  all  right.  In  such  a 
case,  he  is  estopped  from  denying  its  validity  upon  any  ground,  except 
for  such  defects  therein  as  the  indorser  had  notice  of.  Lynch  v.  Li^en- 
nedy,  34  N.  T.  (7  Tiff.)  151  ;  Sargeant  v.  Sargeant,  18  Yt.  371 ; 
Tobey  v.  Cliijpman,  13  Allen,  123  ;  Ay  res  v.  MitcTiell,  3  Sm.  &  M.  683  ; 
Adams  v.  Blancan,  6  Robt.  (N.  Y.)  334.  In  no  event  can  a  failure  of 
consideration  be  set  up  in  defense  as  against  an  innocent  holder,  unless 
it  had  failed  before  the  instrument  was  transferred,  as  a  negotiable  con- 
tract is  only  subject  to  such  equities  and  defenses  as  existed  at  the  time 
of  the  transfer.  PecTi,  v.  Bechimth,  10  Ohio  St.  497 ;  Elioell  v.  Dodge, 
33  Barb.  336  ;  Lambert  v.  Jones,  2  Patt,  &  II.  144  ;  Campbell  v.  Rusch, 
9  Iowa,  337.  "When  there  is  no  fraud,  warranty  or  mistake  of  facts, 
the  parties  to  a  contract  are  bound  thereby,  and  cannot  defend  against 
an  action  thereon  npon  the  ground  that  the  consideration  w^as  inadequate. 
McCormich  v.  Malm,  5  Blackf.  509.  If  he  has  received  all  the  con- 
sideration he  has  understandingly  and  knowingly  contracted  for,  he 
will  not  be  permitted  to  say  that  he  got  no  consideration.  Baker  y. 
Roberts,  14  Ind.  552.  It  is  no  defense  that  the  consideration  agreed 
upon  exceeds  the  value  of  the  thing  j^urchased.  JLardesty  v.  Smith, 
3  Ind.  39.     If  there  is  any  value,  and  the  other  party  was  not  guilty 
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of  fraud,  the  contract  can  be  enforced,  unless  the  proof  as  to  the  inade- 
quacy of  consideration  is  coupled  with  proof  that  the  party  against 
whom  it  is  sought  to  be  enforced  was  possessed  of  a  weak  intellect  or 
was  intoxicated,  or  that  some  undue  advantage  was  taken.  McCoi'mick 
V.  llalin,  5  Blackf.  509.  The  consideration  for  a  contract  need  not 
appear  upon  its  face.  But,  in  the  case  of  simple  contracts,  unless  its 
terms  and  obvious  import  are  such  that  the  jury  can  infer  a  considera- 
tion, it  may,  and  must  be  proved  by  parol.  Patchin  v.  Swift,  21  Vt. 
292 ;  Thompson  v.  Blanehard,  3  N.  Y.  (3  Comst.)  335  ;  Tingley  v. 
Cutler,  7  Conn.  291.  But  if  a  consideration  is  expressed  in  the  writ- 
ing, no  other  can  be  proved,  as,  if  it  is  expressed  to  be  in  consideration 
of  a  horse  valued  at  one  hundred  dollars  {Emery  v.  Chase,  5  Me.  232) ; 
unless  the  words  "  and  for  other  considerations  "  are  used.  Cutter  v.  Rey- 
nolds, 8  B.  Monr.  (Ky.)  596.  When  the  contract  imports  a  considera- 
tion, none  need  be  proved  (Attix  v.  Pelan,  5  Iowa,  336)  ;  and  in  the 
case  of  a  contract  under  seal,  a  consideration  is  imported,  whether 
expressed  or  not.  Brewer  v.  JBessinger,  25  Miss.  86  ;  Wing  v.  Chase, 
35  Me.  260  ;  3forroio  v.  Smith,  10  Mo.  308.     See  Vol.  2,  tit.  Deeds. 

§  4.  As  a  partial  defense.  As  between  the  parties  to  a  contract,  a 
partial  failure  of  consideration  operates  as  a  defense  ^/"(^  ta/nto.  John- 
son V.  Johnson,  3  Bos.  &  Pul.  162  ;  Baylor  v.  Morrison,  2  Bibb  (Ky.)j 
103.  Thus,  if  A  executes  his  note  to  B  for  a  certain  sum  in  considera- 
tion that  B  will  deliver  him  a  specified  quantity  of  property  at  an 
agreed  price,  and  of  a  certain  quality,  within  a  sj)ecified  time,  if  B  does 
not  deliver  the  whole  quantity  of  the  property  within  the  time  agreed, 
A  is  entitled  to  have  the  note  reduced  to  the  extent  of  the  value  of  the 
property  not  delivered,  as  well  as  to  the  extent  of  the  damages  he  has 
sustained  by  reason  of  the  non-delivery.  Nations  v.  Thomas,  25  Tex. 
Supp.  221 ;  Nichols  v.  Hunton,  45  ^N".  H.  470  ;  Schuchmann  v.  Knoe- 
hel,  27  111.  175.  But  if  there  has  been  no  offer  to  rescind  the  contract, 
the  defendant  cannot  avail  himself  of  a  partial  failure  of  consideration. 
Burton  V.  Schermerhorn,  21  Yt.  289.  If  the  thing  which  was  the 
consideration  of  the  note  sued  on  was  not  wholly  worthless,  the  con- 
sideration is  sufficient  to  entitle  the  payee  to  recover  the  full  amount 
{Clarh  V.  Peabody,  22  Me.  500) ;  and,  to  the  extent  of  the  failure  of 
the  consideration,  the  maker  is  entitled  to  have  the  note  reduced.  Cor- 
hin  V,  Sistrunh,  19  Ala.  203 ;  Andrews  v.  Wheaton,  23  Conn.  112. 

Thus,  in  an  action  upon  a  note  given  for  the  price  of  land,  the  de- 
fense was,  that  the  land  was  sold  by  the  acre,  and  that  there  was  fraud, 
or  a  mistake  as  to  the  computation,  and  that  there  was  in  fact  a  less 
number  of  acres  than  the  note  was  given  for.     The  court  held  that  the 
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defendant  was  entitled  to  have  the  note  reduced  jpro  rata.  Hamilton 
V.  Conyers,  28  Ga.  276. 

Where  land  is  sold  as  being  free  from  incumbrances,  and  a  note 
given  for  the  price  by  the  purchaser,  if  there  are  incumbrances  which 
he  is  compelled  to  pay,  such  sums  so  paid  may  be  deducted  in  an 
action  on  the  note.     Scliuchiinann  v.  Knoebel,  27  111.  175. 

Where  a  note  was  given  for  the  use  of  a  stallion  for  the  season,  it 
was  held,  that  though  the  stallion  was  sick  for  a  time,  if  the  plaintiff  had 
not  been  notified  thereof,  and  no  offer  to  return  him  was  shown,  this 
was  not  a  good  defense  to  the  note  upon  the  ground  ot  a  j)artial  fail- 
ure of  consideration,  because  there  was  no  warranty  that  the  horse 
would  be  able  to  perform  the  service  expected  of  him,  and  the  defend- 
ant got  all  he  contracted  for,  to  wit :  the  use  of  the  stallion  for  the 
season  {Garrett  v.  Heaston,  5  Blackf.  [Ind.]  349),  and  in  all  cases, 
when  the  party  gets  all  that  he  contracted  for,  in  the  absence  of 
fraud  or  an  express  warranty,  he  will  not  be  permitted  to  show  that 
he  got  less  than  he  expected  {Baker  v.  Roberts^  14  Ind.  552),  or 
that  the  consideration  agreed  upon  exceeds  the  value  of  the  property 
purchased.     Rardesty  v.  Smith,  3  Ind.  39. 

Thus,  if  A  purchases  a  horse  of  B,  and  agrees  to  pay  him  a  certain 
price  therefor,  and  there  was  no  fraud  or  warranty  upon  the  sale,  he 
cannot  defend  against  an  action  for  the  price  agreed  to  be  paid,  upon 
the  ground  that  the  horse  was  not  worth  that  sum  by  reason  of  some 
unsoundness  or  other  defect.  Baher  v.  Roberts,  14  Ind.  552.  Under 
such  circumstances,  he  purchased  the  property  upon  his  own  judg- 
ment, and  if  he  received  less  than  he  expected,  he  cannot  set  vi^  the 
inadequacy  of  consideration  in  defense,  but  must  abide  the  consequences 
of  his  folly.  Reed  v.  Prentiss,  1  IST.  II.  174 ;  Troy  Academy  v. 
Nelson,  24  Yt.  189 ;  Iluhhard  v.  Coolidge,  1  Mete.  (Mass.)  84. 

The  rule  may  be  said  to  be,  that  the  fact,  that  property  sold  turns 
out  to  be  wholly  worthless,  is  no  bar  to  a  recovery  of  the  full  price 
agreed  upon  unless  the  seller  warranted  them  to  be  of  a  certain  quality, 
or  was  guilty  of  fraud  in  their  sale.  Poulton  v.  Lattimore,  9  B.  &  C. 
259 ;  O'Neal  v.  Bacon,  1  Houst.  (Del.)  215. 

But  if  there  is  an  express  warranty,  or  fraud  is  shown,  the  purchaser 
is  entitled  to  have  the  recovery  reduced  to  such  a  sum  as  covers  merely 
the  value  of  the  property  as  it  was  at  the  time  of  sale.  Dounce  v. 
Dow,  57  E".  Y.  (12  Sick.)  16 ;  Taylor  v.  Cole,  111  Mass.  363.  Yol.  5, 
tit.  Sale. 

Where  a  note  was  given  for  a  shingle  machine,  and  for  the  exclusive 
right  to  use  the  same,  within  a  certain  district  under  a  patent  claimed 
by  the  plaintiff ;  the  patent  proving  void,  it  was  held  that  the  maker 
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was  entitled  to  have  the  note  reduced  to  the  agreed  value  of  the 
shingle  machine  {Earl  v.  Page,  6  IS".  H.  477),  and  generally,  in  all 
cases  where  the  law  implies  a  warranty,  a  failure  in  that  respect  may 
be  set  up  in  defense  to  an  action  for  the  price,  either  in  toto  or  pro 
tanto,  according  to  the  circumstances.  Earl  v.  Page,  6  N.  H.  477 ; 
Bounce  V.  Bow,  57  N.  Y.  (12  Sick.)  16 ;  Gurney  v.  Atlantic  B.  B.  Co., 
58  N".  Y.  (13  Sick.)  358. 

So,  where  by  legal  proceedings,  subsequent  to  the  giving  a  note,  the 
maker  is  compelled  to  pay  a  part  of  the  amount  to  a  third  person,  as, 
where  he  has  been  held  as  trustee  of  the  payee,  he  is  entitled  to  defend 
against  an  action  upon  the  note,  to  the  extent  of  the  amount  that  he 
has  paid  in  pursuance  of  the  judgment  against  him  as  such  trustee. 
Peterson  v.  Johnson,  22  "Wis.  21.  So,  where  property  is  purchased  by 
one  for  another,  and  the  person  purchasing  it  told  the  principal  that 
he  paid  a  certain  sum  for  it,  which  was  $100  more  than  he  in  fact 
paid,  and  the  principal  gave  him  his  note  for  such  sum,  it  was  held 
that  the  note  was  without  consideration  to  the  extent  of  the  $100,  and 
that  a  recovery  could  only  be  had  for  the  balance.  Keller  v.  Vowell, 
17  Ark.  M5. 

So,  where  a  note  was  given  in  consideration  of  the  transfer  of  cer- 
tain judgments,  and  the  payee  of  the  note  had  collected  some  of  the 
judgments,  it  was  held  that  the  maker  of  the  note  was  entitled  to 
have  it  reduced  to  the  extent  of  the  amount  collected.  Harper  v. 
Columhus,  35  Ala.  127.  So  where  a  note  was  given  for  the  payee's 
interest  in  a  certain  land  association,  and  as  an  inducement  to  the  pur- 
chase the  payee  agreed  to  pay  certain  "  choice  "  money  to  the  associa- 
tion, but  he  failed  to  do  so,  in  consequence  of  which  the  defendant  re- 
ceived no  dividend,  it  was  held  that  the  defendant  was  entitled  to  have 
the  note  reduced  by  a  sum  equal  to  the  amount  of  the  dividends  that 
he  would  have  received  if  the  choice  money  had  been  paid,  and  the 
amount  of  choice  money  that  should  have  been  paid.  Ptirlcett  v. 
Gregory,  3  111.  (2  Scam.)  44:.  In  the  absence  of  an  express  warranty, 
the  mere  fact  the  vendor  has  been  guilty  of  fraud  would  entitle  the 
vendee  of  property  to  return  it  and  rescind  the  contract,  yet,  the  tak- 
ing by  him,  of  any  benefit  under  the  contract,  is  an  election  to  ratify 
it,  which  estops  him  from  setting  up  such  fraud  by  way  of  defense, 
either  in  whole  or  in  part.  He  will  not  be  permitted  to  deal  with  the 
subject-matter,  and  afterward  disaffirm  it.  Cobb  v.  Hatfield,  46  IST.  Y. 
(1  Sick.)  533.  But  this  is  only  the  case  where  the  person  charged 
with  the  ratifi.cation  was  cognizant  of  the  fraud.  Clarice  v.  Lyon 
Cotmtii,  7  Nev.  75.  And,  even  where  there  is  an  express  warranty,  if 
the  vendee  accepts  the  goods,  after  examination,  he  is,  in  the  absence 
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of  fraud  on  the  part  of  the  vendor,  bound  to  pay  the  full  contract  price 
therefor.  Cho/pman  v.  Dease,  34  Mich.  375  ;  Scranton  v.  Mechanics^ 
Trading  Co.,  37  Conn.  130.  The  rule  is,  that  if  a  purchaser,  after  ex- 
amination, or  cm  opportunity  therefor,  accepts  goods  sold  to  him  at  a 
certain  price,  he  cannot  afterward,  in  an  action  for  the  price,  in  the 
absence  of  fraud  set  up  that  the  goods  were  not  of  the  quality  agreed 
upon,  unless  the  defects  were  such  as  could  not  have  been  ascertained 
upon  inspection  and  there  is  an  express  warranty.  McCormich  v. 
Sarson,  45  N.  Y.  (6  Hand)  265  ;  6  Am.  Rep.  80.  But  if  the  vendor 
was  guilty  of  fraud,  an  acceptance  based  upon  an  examination  is  not 
binding.  Johnson  v.  Luxton,  9  Jones  &  Sp.  (IST.  Y.)  481.  See  Yol. 
5,  p.  579. 

§  5.  Who  may  make  the  defense.  The  defense  of  want,  or  fail- 
ure of  the  consideration,  may  be  made  by  any  party  to  the  contract, 
who  is  directly  or  contingently  liable  thereon  ;  as  by  the  contractor 
himself,  or  a  surety,  or  any  person  who  stands  in  such  a  relation  to  the 
contract  that  he  can  be  legally  compelled  to  perform  it,  or  to  respond 
in  damages  for  its  non-performance.  This  rule  applies  in  favor  of  an 
indorser  of  a  note  or  bill ;  a  guarantor,  an  acceptor ;  or  surety.  Noble 
V.  Walker,  32  Ala.  456 ;  Sawyer  v.  Chambers,  44  Barb.  42.  But  an 
accommodation  indorser  cannot  avail  himself  of  a  breach  of  warranty, 
but  may  of  counter-claim  or  recoupment.  Gillespie  v.  Torrance,  25 
N.  Y.  (11  Smith)  306. 

§  6.  Against  whom.  This  defense  can  only  be  made  as  between 
the  parties  to  the  original  contract  when  it  is  negotiable,  unless  the  in- 
dorsee thereof  had  notice  or  knowledge  of  the  equities  existing  between 
the  parties  at  the  time  of  its  pm'chase.  Livermore  v.  Johnson,  27  Miss. 
284  ;  Knapp  v.  Lee,  3  Pick.  452 ;  Skillman  v.  Titus,  32  K.  J.  Law, 
96.  But  when  the  contract  is  not  in  terms  negotiable,  even  though  it 
is  made  so  by  statute,  want  or  failure  of  consideration  may  be  shown 
in  a  suit  thereon  by  an  assignee ;  and  the  fact  that  he  purchased  in 
good  faith  and  in  ignorance  of  the  facts  will  not  render  the  defense  less 
available.  Aldrich  v.  StocTcwell,  9  Allen,  45 ;  Herbert  v.  Ford,  29 
Me.  546  ;  Morgan  v.  Fallenstein,  27  111.  31 ;  Sumwalt  v.  Ridgely, 
20  Md.  107.  But  this  defense  is  not  available  between  the  drawer 
and  drawee  of  a  bill  of  exchange  {Kortepeter  v.  List,  16  Ind.  395) ;  nor 
between  the  maker  of  a  note  and  a  holder  thereof  for  value,  who  took 
the  same  in  the  usual  course  of  trade  before  maturity.  Harlow  v.  Bos- 
well,  15  111.  56 ;  Holeman  v.  Hobson,  8  Humph.  127.  An  acceptor 
of  a  bill  of  exchange  or  order  cannot  set  up  a  want  of  consideration  as 
between  the  drawer  and  payee  by  way  of  defense  to  an  action  brought 
by  an  indorsee  thereon.     He  has  no  right  to  inquire  into  the  considera- 
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tion  {Smith  r.  Adams,  14  La.  Ann.  409 ;  Scarborough  v.  Geiger,  1 
Bay  [S.  C],  368) ;  nor  can  he  deny  that  lie  has  funds  (Id.) ;  unless  the 
bill  or  order  is  conditional,  or  drawn  to  be  paid  out  of  a  fund  which  he 
has  not  received,  but  expects  to  receive,  in  which  case  he  may  show 
that  the  fund  never  came  into  his  hands,  or  that  it  was  entirely  absorbed 
by  prior  claims.      Glidden  v.  McKinstry,  28  Ala.  408. 

When  a  person  takes  a  negotiable  security  with  notice  of  the  facts 
{Davis  V.  Henderson,  25  Miss.  549 ;  Otis  v.  Adams,  41  Me.  258) ;  or 
under  such  circumstances  as  ought  to  put  a  prudent  man  upon  inquiry 
{Fowler  v.  Brantley,  14  Pet.  318  ;  Adams  v.  Soide,  33  Yt.  538  ;  Hall 
V.  Hale,  8  Conn.  336) ;  or  after  it  has  become  due  {Bowen  v.  Thrall^ 
28  Yt.  382 ;  Marsh  v.  Marshall,  53  Penn.  St.  396  ;  Farris  v.  CatleU, 
32  Mo.  469) ;  or  who  takes  it  by  assignment  instead  of  by  indorsement 
{FranTdin  v.  Twogood,  18  Iowa,  515  ;  Dundas  v.  Bowler,  3  McLean  [C. 
C],  39T),  it  is  subject  to  the  same  defenses  that  it  would  be  subject  to  in 
an  action  by  the  original  payee  {Miller  v.  Helm,  2  Sm.&  M.  687 ;  Stevens 
V.  Bruce,  21  Pick.  193  ;  Miller  v.  Bingham,  29  Yt.  82) ;  except  that 
only  such  defenses  as  existed  at  the  time  of  transfer  can  be  shown. 
Defenses  that  arose  afterward  are  not  available,  even  though  the  holder 
knew  that  there  might  be  offsets  against  it.  Sadler  v.  White,  14  La. 
Ann.  lYT.  "Where  a  note  is  due  immediately  after  its  execution  and 
delivery,  the  fact  that  it  is  transferred  does  not  cut  off  the  defense  of 
want  of  consideration  {Sackett  v.  Spencer,  29  Barb.  180);  and  if  it  is 
payable  on  demand,  with  interest,  unless  it  is  transferred  within  a  rea- 
sonable time  after  its  execution,  it  will  be  subject  to  all  the  equities  and 
defenses  existing  in  favor  of  the  maker  against  the  original  payee.  Den- 
nett V.  Wxjman,  13  Yt.  485  ;  Carlton  v.  Bailey,  27  N.  H.  230 ;  HerricTc 
V.  Woolverton,  41  IS".  Y.  (2  Hand)  581 ;  Parker  v.  Tuttle,  44  Me.  459. 

A  person  who  does  not  take  a  negotiable  security  in  the  usual  course 
of  trade  for  value,  takes  it  subject  to  all  equities  and  defenses,  even 
though  he  had  no  notice  thereof  {Curtis  v.  Mohr,  18  Wis.  615  ;  Sar- 
geantY.  Sargeant,  18  Yt.  371 ;  Fletcher  v.  Chase,  16  N.  H.  38) ;  as, 
where  he  takes  it  as  collateral  security  for  a  pre-existing  debt  {Ryan  v. 
Chew,  13  Iowa,  589  ;  Jenkins  v.  Schiodb,  14  Wis.  1 ;  Fenouville  v.  Hami- 
ilton,  35  Ala.  319) ;  or  in  part  payment  of  a  precedent  debt.  Ches- 
hrough  v.  Wright,  41  Barb.  28 ;  Bhea  v.  Allison,  3  Head,  176 ;  Inger- 
son  V.  Starkioeather,  Walk.  (Mich.)  346. 

§  7.  How  interposed.  The  defense  of  want  or  failure  of  considera- 
tion should  be  set  up  by  plea  or  answer,  and  cannot  be  made  available 
under  the  general  issue,  when  the  contract  upon  its  face  imports  a  con- 
sideration. But  when  the  plaintiff  is  put  to  proof  in  the  first  instance 
to  show  that  there  was  a  valid  consideration,  the  defendant  may  attack 
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it  under  the  general  issue,  as  in  such  a  case  the  fact  of  consideration 
is  in  issue.  But  when,  as  in  the  case  of  a  bill  or  note,  the  contract 
upon  its  face  imports  a  consideration,  the  defendant  must  not  only  set 
up  the  defense  by  plea  or  answer,  but  he  takes  the  burden  of  establish- 
ing it.  Greer  v.  George,  8  Ark.  131 ;  Coburn  v.  Odell,  30  N.  H.  540 ; 
Camp  V.  Tompkins,  9  Conn.  545  ;  Middlehury  v.  Case,  6  Yt.  165. 
In  several  of  the  States  provision  is  made  by  statute  as  to  when  and 
how  want  or  failure  of  consideration  may  be  availed  of  as  a  defense, 
and  the  practitioner  will  find  it  advisable  to  consult  the  statute  in  a 
given  case.  An  injunction  may  be  granted  to  restrain  the  collection 
of  a  note,  the  consideration  of  which  has  failed.  Ewing  v.  Chase, 
2  Del  Ch.  278. 

§  8.  Proof  of.  Want  or  failure  of  consideration,  hke  any  other  issue 
in  a  cause,  may  be  established  by  proof  tending  to  show  the  fact ;  but, 
where  the  contract  imports  a  consideration,  the  defendant  takes  the 
burden  of  establishing  it,  and  he  must  do  this  by  such  evidence  as  fairly 
overcomes  the  inference  arising  from  any  recitals  in  the  contract  itself, 
that  prima  facie  import  a  good  and  sufficient  consideration.  Pryor  v. 
Coulter,  1  Bailey  (S.  C),  517 ;  Pliel])8  v.  Younger,  4  Ind.  450  ;  Greer 
V.  George,  8  Ark.  131.  Thus,  in  the  case  of  a  note  he  may  show  that 
the  note  was  executed  in  order  to  obtain  possession  of  property  which 
the  payee  wrongfully  withheld  from  him  (  White  v.  Heylman,  34  Penn. 
St.  142) ;  or  under  an  erroneous  supposition  that  a  certain  state  of  facts 
existed,  entitling  the  payee  to  compensation,  when  such  facts  did  not 
exist  {Bullock  v.  Oghurn,  13  Ala.  346) ;  or  in  liquidation  of  a  sup- 
posed claim,  when,  in  fact,  no  such  claun  existed  {Sullivan  v.  Collins, 
18  Iowa,  228) ;  or  for  property  to  which  the  payee  had  no  title  {Dun- 
can V.  Hall,  9  Ala.  129) ;  or  for  the  settlement  of  a  claim  which  the 
payee  had  no  legal  right  or  power  to  settle  {Bryan  v.  Philpot,  3 
Ired.  L.  469 ;  Sowles  v.  Bowles,  10  Yt.  181) ;  or,  indeed,  any  fact  that 
shows  that  there  was  no  consideration  in  fact,  either  as  to  the  whole 
or  a  part  of  the  contract  {Earl  v.  Page,  6  IST,  H.  477 ;  Bean  v.  Jones, 
8  id.  149  ;  Harper  v.  Columhus,  35  Ala.  127  ;  Hamilton  v.  Conyers, 
28  Ga.  276) ;  and  this  may  be  done  by  showing  that  the  payee  fraudu- 
lently misrepresented  the  quality,  quantity,  or  efficiency  of  the  property 
purchased,  and  that  it  is  in  fact  wholly  worthless,  or  worth  much  less 
than  was  agreed  to  be  paid  therefor.  Hamilton  v.  QonyerSy  28  Ga. 
276 ;  Earl  v.  Page,  6  N.  H.  477. 
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CHAPTER  XII. 

CONTEIBUTOEY  NEGLIGENCE. 
ARTICLE  I. 

CONSIDERED    AS    A   DEFENSE. 

Section  1.  In  general.  In  all  cases,  where  a  person  seeks  to  recover 
of  another  by  reason  of  that  other's  negligence,  it  is  a  full  and  ample 
defense  to  the  action,  to  show  that  the  plaintiff  was  himself  guilty  of  neg- 
ligence that  contributed  to  the  injury.  See  Yol.  5,  p.  718.  This  is  upon 
the  principle  that  a  person  cannot  profit  by  his  own  wrong,  even  though 
the  person  sought  to  be  charged  with  the  consequences  was  equally,  or 
even  more,  in  the  wrong  than  the  plaintiff.  Macon,  etc.,  H.  JR.  Co.  v. 
Winn,  19  Ga.  440;  Haley  v.  Chicago,  etc.,  R.  R.  Co.,  21  Iowa,  15; 
Haley  v.  Earle,  30  N.  Y.  (3  Tiff.)  208  ;  Michigan,  etc.,  R.  R.  Co.  v. 
Leahey,  10  Mich.  193  ;  Gonzales  v.  iV.  Y.  c&  Harlem  R.  R.  Co.,  38  N. 
Y.  (11  Tiff.)  440  ;  HixY.  Brown,  41  Miss.  131 ;  Neal  v.  Gillett,  23  Conn. 
437 ;  Mayer  v.  Pacific  R.  R.  Co.,  40  Mo.  151 ;  Ashmore  v.  Penn. 
Steam  Towing,  etc.,  Co.,  28  N.  J.  180 ;  Northern,  etc.,  R.  R.  Co.  v. 
State,  29  Md.  420 ;  Earhart  v.  ToungUood,  27  Penn.  St.  331 ;  Noyes 
Y.  Morristown,  1  Yt.  353 ;  Toledo,  etc.,  R.  R.  Co.  v.  Goddard,  25  Ind. 
185;  Chicago,  etc.,  R.  R.  Co.  v.  Cauffman,  28  111.  513;  Kellogg  y. 
T.  D.  Hine,  19  La.  Ann.  304;  Fallon  v.  Boston,  3  Allen,  38 ;  Murch 
V.  Concord,  etc.,  R.  R.  Co.,  29  N.  H.  9 ;  Wood  v.  Mears,  12  Ind.  515. 

The  rule  may  be  said  to  be,  that  a  person  cannot  recover  for  an  in- 
jury received  by  reason  of  the  negligence  of  another,  if  his  own  want 
of  care  directly  contributed  to  the  injury,  for,  where  one  rushes  upon 
danger,  which  might  have  been  avoided  by  the  exercise  of  ordinarv 
care  upon  his  part,  he  cannot  complain  because  others  have  failed  to 
exercise  a  greater  degree  of  care  than  he  did.  But,  in  order  to  shield 
the  other  from  liability,  the  person  injured  must  have  not  only  been 
negligent,  but  his  negligence  must  have  been  the  proximate  cause  of 
the  injury.  He  must,  by  his  own  want  of  care,  have  directly  contrib- 
uted to  the  injury.  That  is,  by  his  own  want  of  ordinary  care,  he 
must  have  done  that  which  has  directly  brought  it  about,  and  thus 
have  placed  himself  or  his  property  in   a  position,  where,  except  for 
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his  co-operating  fault,  no  injury  would  have  been  sustained,  and  his 
act  must  also  have  been  such  as  a  man  of  ordinary  prudence  would  not 
have  done,  in  view  of  the  circumstances.  Otherwise,  he  cannot  be 
charged  with  that  degree  of  negligence  which  operates  to  excuse  the 
other  from  the  consequences  of  his  fault.  Lindsey  v.  Danville,  45 
Yt.  T2 ;  Folsom  v.  Underhill,  36  id.  580 ;  Stiles  v.  Geesey,  Yl  Penn. 
St.  439  ;  Hackett  v.  Middlesex  Manuf.  Co.,  101  Mass.  101  ;  Toledo^ 
etc.,  B.  B.  Co.  V.  Pindar,  53  111.  447;  5  Am.  Rep.  57;  Cleveland, 
etc.,  B.  B.  Co.  V.  Elliott,  28  Ohio  St.  ,340  ;  Johnson  v.  Canal,  etc., 
B.  B.  Co.,  27  La.  Ann.  53  ;  Herrich  v.  Sullivan,  120  Mass.  576  ; 
Hammond  v.  Mxtshwa,  40  Wis.  35  ;  Illinois,  etc.,  B.  B.  Co.  v. 
Cragin,  71  111.  177 ;  Kansas  Pacific  B.  B.  Co.  v.  Brady,  17  Kans. 
380 ;  BoUnson  v.  N.  Y.  Central  B.  B.  Co.,  ^^  N.  Y.  (21  Sick.)  11 ; 
23  Am.  Rep.  1. 

To  operate  as  a  defense,  the  plaintiff's  negligence  must  have  proxi- 
mately contributed  to  the  injury.  If  the  negligence  of  the  defendant 
was  \he  proximate,  and  that  of  the  plaintiff  the  remote  cause  of  the 
injury,  an  action  will  lie,  although  the  plaintiff  was  not  entirely  free 
from  fault.  The  fact  that  the  plaintiff  is  guilty  of  negligence  does  not 
relieve  the  defendant  from  using  all  reasonable  care  to  prevent  an  in- 
jury to  him  or  his  property,  and,  if  he  inflicts  a  willful  injury,  or 
neglects  to  use  reasonable  care  to  prevent  it,  he  cannot  set  up  the 
plaintiff's  negligence  as  a  bar  to  a  recovery  therefor.  Chicago,  etc.,  B. 
B.  Co.  V.  Donahue,  75  111.  106  ;  Mississippi,  etc.,  B.  B.  Co.  v. 
Mason,  51  Miss.  234 ;  Cleveland,  etc.,  B.  B.  Co.  v.  Elliott,  28  Ohio 
St.  340 ;  Litchfield  Coal  Co.  v.  Taijlor,  81  111.  590  ;  Green  v.  Erie  B. 
B.  Co.,  11  Hun  (N.  Y.),  333.  The  question  as  to  whether  the  plain- 
tiff was  guilty  of  contributive  negligence  in  a  given  case  is,  in  all 
cases,  one  for  the  jury  to  determine,  where  there  is  any  conflict 
of  evidence  upon  that  point  {Filer  v.  N.  Y.  Central  B.  B.  Co., 
49  N.  Y.  [4  Sick.]  47  ;  10  Am.  Rep.  327 ;  Greenleaf  v.  Bl.  Cent. 
B.  B.  Co.,  29  Iowa,  14 ;  4  Am.  Rep.  181 ;  Herrich  v.  Sullivan, 
120  Mass.  576),  and  is  to  be  solved  according  to  the  circumstances 
attendant  upon  the  transaction.  Penn.  Canal  Co.  v,  Benlley,  ^^ 
Penn.  St.  30 ;  Haight  v.  N.  Y.  Cent.  B.  B.  Co.,  7  Lans.  11 ;  Jenkins 
Y,^Zittle  Miami  B.  B.  Co.,  2  Dis.  (Ohio)  49  ;  Newhouse  v.  Miller, 
35  Ind.  436  ;  Devitt  v.  Pacific  B.  B.  Co.,  50  Mo.  302 ;  Smith  v. 
U7iion  B.  B.  Co.,  61  Mo.  588  ;  Mowrey  v.  Central  City  B.  B.  Co., 
QQ^^vh.  4.2,;  Manly  \.  Wilmington,  etc.,  B.  B.  Co.,  74  N.  C.  655 ; 
Sheehy  v.  Burger,  62  IST.  Y.  558.  But,  where  the  facts  are  not  dis- 
puted, or  where,  from  the  plaintiff's  own  evidence,  it  aj^pears  that  he 
was  guilty  of  contributive  negligence,  the  question  is   one  of  law  for 
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the  court,  and  the  plaintiff  may  be  nonsuited,  or  a  verdict  for  the 
defendant  directed  {Hoyt  v.  City  of  Hudson^  41  Wis.  105 ;  22  Am. 
Eep.  714;  FreGli  v.  Philadeljjhia,  etc.,  B.  B.  Co.,  39  Md.  574; 
Baltimore,  etc.,  B.  B.  Co.  v.  Boteler,  38  id.  568);  but,  where  the  facts 
are  disputed,  and  the  evidence  is  conflicting,  the  case  cannot  be  with- 
drawn from  the  jury.  Delancy  v.  Milwaukee,  etc.,  B.  B.  Co.,  33 
Wis.  67  ;  Gagg  v.  Tetter,  41  Ind.  228  ;  13  Am.  Eep.  322. 

Thus,  in  an  action  against  a  railroad  company  for  injuries  from  a 
fire  ignited  by  sparks  from  a  locomotive,  the  defendant  requested  the 
court  to  instruct  the  jury,  that,  if  the  plaintiff  omitted  to  take  certain 
precautions  to  prevent  fire  thus  ignited  from  communicating  with  his 
property,  he  was  guilty  of  negligence,  it  was  held  that  the  instruction 
was  properly  refused,  for  the  reason  that  it  undertook  to  decide  for  the 
jury  that  certain  acts  or  omissions  would  constitute  negligence,  where 
the  question  as  to  whether  such  acts  or  omissions  amounted  to  negli- 
gence on  the  plaintiff's  part  in  a  particular  case,  is  for  the  jury  in  view 
of  all  the  circumstances,  Garrett  v.  Chicago,  etc.,  B.  B.  Co.,  36 
Iowa,  121.  In  another  case  where  the  plaintiff  was  employed  to  haul 
materials  from  a  house,  and  found  the  approach  thereto  obstructed  by 
a  pile  of  stones  and  rubbish,  extending  along  the  street  in  front  of  the 
house  and  for  some  distance  on  either  side,  which  had  been  left  there 
by  contractors  employed  by  the  defendant  in  laying  Avater  mains,  and 
the  plaintiff  attempted  to  lead  his  horse,  with  the  cart  attached,  across 
the  ridge  up  to  the  sidewalk,  and  while  so  doing,  the  horse  stumbled 
and  falling  upon  the  plaintiff  broke  his  leg ;  the  court  held  that  the 
question,  whether  the  plaintiff  was  guilty  of  negligence  in  attempting 
to  lead  his  horse  over  the  ridge,  was  properly  submitted  to  the  jury,' 
and  that  their  finding  was  conclusive.  Mayor,  etc.  v.  Holmes,  39  Md. 
243;  In  a  New  York  case,  in  an  action  brought  to  recover  for  injuries 
resulting  from  the  defendant's  negligence,  the  plaintiff's  evidence 
tended  to  show  that  she  was  standing  at  the  corner  of  two  streets  in 
the  city  of  Brooklyn,  when  a  cart  belonging  to  the  defendant,  loaded 
with  lumber,  was  passing  just  as  she  stepped  off  from  the  sidewalk  to 
cross  the  street,  Mdien  some  planks  dragging  behind  it  swept  around, 
and  striking  her,  inflicted  the  injuries  complained  of.  The  court  non- 
suited the  plaintiff  upon  the  ground  that  she  was  guilty  of  contributory 
negligence,  but  the  court  of  apj)eals  set  aside  the  nonsuit,  holding  that 
the  question  whether  the  plaintiff's  failure  to  observe  such  an  unusual 
appendage  to  the  cart,  and  to  calculate  the  sweep  that  it  would  make, 
in  turning  the  corner,  was  evidence  of  negligence  on  her  part,  was  for 
the  jury,  and  was  not,  as  a  matter  of  law,  such  conclusive  evidence  of 
negligence  on  her  part  as  warranted  the  court  in  directing  a  nonsuit. 
Vol.  VI.— 74 
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Sheehy  v.  Bi^rger,  62  N.  Y.  (22  Sick.)  558.  "  Her  failure,"  says 
Eapallo,  J.,  "  to  observe  the  rather  unusual  appendage  to  the  cart, 
and  to  calculate  the  sweep  that  it  would  make  in  turning  the  corner, 
can  hardly  be  held,  as  a  matter  of  law,  to  be  conclusive  evidence  of 
negligence  on  her  part.  That  the  turning  of  the  truck  might  have  the 
effect  of  causing  the  plank  to  sweep  the  sidewalk  was  known  to  the 
driver,  but  might  have  been,  and  probably  was,  unknown  to  the  plain- 
tiff. No  warning  was  given  her,  and  it  was  for  the  jury  to  say,  under 
all  the  circumstances,  whether  she  had  sufficient  knowledge  or  means 
of  knowledge  of  the  probable  effect  of  the  turning  of  the  track,  to 
render  it  negligent  on  her  part  to  fail  to  avoid  the  danger."  See,  also, 
Ernst  V.  Hudson  R.  R.  R.  Co.,  35  N.  Y.  28  ;  HacJcfordy.  iV.  Y.  Cent. 
R.  R.  Co.,  53  id.  654. 

Thus  it  will  be  seen  that,  in  order  to  render  the  question  of  con- 
tributive  negligence  one  of  law,  the  evidence  to  establish  it  must  be 
conclusive,  and  unless  it  is  entirely  clear,  the  question  should  be  sub- 
mitted to  the  jury.  Broion  v.  N'ew  York  ;  Hunt  v.  Lowell  Gas-lighi 
Co.,  1  Allen,  34:3  ;  Oakland  R.  R.  Co.  v.  Fielding,  48  Penn.  St.  320; 
Nichols  Y.  Sixth  Av.  R.R.  Co.,  38  N.  Y.  131 ;  Lawrence  v.  Ilousatonic 
R.  R.  Co.,  29  Conn.  390  ;  Fallon  v.  The  Central  Park,  etc.,  R.  R.  Co., 
64  N.  Y.  13  ;  Mangam  v.  The  Brooklyn  R.  R.  Co.,  38  id.  455.  In  the 
case  last  cited  the  action  was  for  an  injury  inflicted  upon  a  child,  who 
was  alone  in  the  public  street.  The  child  escaped,  unknown  to  its  pa- 
rents, through  a  window  left  open.  The  court  held  that  the  jury  must 
say  whether  proper  care  was  or  was  not  exercised  by  the  parents.  So, 
in  Fallon  v.  Cent.  Park,  etc.,  R.  R.  Co.,  64  N.  Y.  (24  Sick.)  13,  which 
was  also  an  action  to  recover  for  injuries  to  a  young  child  inflicted 
while  it  was  unattended  in  the  public  street,  it  appeared  that  the  plaintiff 
came  in  from  the  back  yard,  where  he  had  been  at  play,  and  asked  his 
mother  for  a  drink  of  milk,  which  she  gave  him.  While  he  was  drink- 
ing it  his  mother  went  into  another  room  to  change  her  dress,  telling 
him  to  go  back  into  the  back  yard.  Instead  of  doing  so,  however,  he 
went  down  the  stairs  and  out  of  the  door,  which  was  open,  into  the 
street,  where  he  was  knocked  down  by  the  horses  attached  to  one  of 
the  defendants'  cars,  and  severely  injured.  The  court  held  that  the 
question  was  for  the  jury  whether  the  plaintiff's  parents  were  guilty  of 
negligence  contributing  to  the  injury.  In  determining  the  question, 
the  jury  are  to  consider  all  the  circumstances,  and  if,  from  the  whole 
evidence,  they  are  satisfied  that  the  injury  would  not  have  been  inflicted 
except  for  the  negligence  of  the  plaintiff,  no  recovery  can  be  had.  The 
fact  that  the  defendant  was  more  negligent  than  the  plaintiff  will  not 
render  him  liable.     In  order  to  make  him  responsible,  it  must  appear 
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that  his  negligence  was  the  proximate,  while  that  of  the  plaintiff  was 
but  the  remote  cause  of  the  injury.  By  this,  it  is  not  to  be  understood 
that,  in  order  to  defeat  a  recovery,  the  plaintiff  must  be  shown  to  have 
been,  in  any  measure,  the  cause  of  the  act  through  which  the  injury 
arose  ;  but,  if  he  might,  by  the  exercise  of  ordinary  care,  have  averted 
the  injury,  he  is  treated  as  having  contributed  thereto  to  such  an  extent 
as  to  defeat  his  right  of  recovery.  Colegrove  v.  iV^.  Y.  &  W.  H.  R.  R. 
Co.,  20  N.  Y.  492  ;  Sherman  v.  Fall  River  Iron  Works,  2  Allen,  524  ; 
Hdben  v.  Burlington,  etc.,  R.  R.  Co.,  20  Iowa,  562  ;  Bigelow  v.  Reed, 
51  Me.  325.  But  it  must  be  remembered  that  a  distinction  exists  be- 
tween an  act  of  the  plaintiff  that  contributes  to  the  original  injury  and 
an  act  subsequent  thereto,  that  merely  aggravates  or  increases  it.  In 
such  a  case,  a  recovery  may  be  had  for  such  damages  as  arose  from  the 
injuries  to  which  he  did  not  contribute,  but,  at  the  point  where  his 
negligence  intervened  and  operated  to  aggravate  the  injury,  his  right  of 
recovery  ceases ;  for  from  that  time  he  is  treated  as  contributing  to  the 
injury  ( Wright  v.  Illinois,  etc.,  Tel.  Co.,  20  Iowa,  195 ;  Sherniam,  v. 
Fall  River  Iron  Works  Co.,  2  Allen,  524) ;  and  his  conduct  operates  to 
that  extent  as  a  defense.  Chase  v.  JN'.  T.  Cent.  R.  R.  Co.,  24  Barb.  273 ; 
Sunt  V.  lowell  Gas-light  Co.,  1  Allen,  343  ;  Thomas  v.  Kenyon,  1 
Daly  (N.  Y.),  132.     See  Yol.  4,  pp.  Y18  et  seg. 

§  2.  When  a  sufficient  defense.  We  have  already  stated  the  gen- 
eral rule  apphcable  to  the  defense  of  contributory  negligence,  and  it  is 
not  necessary  to  repeat  it.  From  what  has  already  been  stated,  it  will 
be  seen  that  it  is  always  a  good  defense  to  an  action  for  injuries  result- 
ing from  the  negligence  of  another,  that,  except  for  the  plaintiff's  own 
negligence  or  want  of  care,  the  injury  would  not  have  occurred.  Thus, 
if  parents  permit  their  young  children  to  stray  alone  in  the  public  streets 
and  they  are  injured  by  a  passing  train,  or  by  a  team  being  driven  along 
it,  damages  cannot  be  recovered  bj  them  therefor,  although  negligence 
is  shown  in  the  management  of  the  train  or  team  on  the  part  of  the 
defendant  or  his  servants.  Callahan  v.  Bean,  9  Allen,  401 ;  Mangam 
V.  BrooUyn  R.  R.  Co.,  36  Barb.  230 ;  Chicago  v.  Starr,  42  111.  174  ; 
Lumsden  v.  Russell,  Hay,  238  ;  Hartfield  v.  Roper,  21  Wend.  615. 
But,  when  the  action  is  in  the  name  and  on  behalf  of  the  child,  the  neg- 
ligence of  the  parents  is  not  imputable  to  it,  and  a  recovery  may  be  had, 
if  the  defendant,  by  the  exercise  of  ordinary  care,  could  have  prevented 
the  injury  {Government  Street  R.  R.  Co.  v.  Hanlon,  53  Ala.  70  ;  Balti- 
more, etc.,  R.  R.  Co.  V.  McDonnell,  43  Md.  534 ;  Robinson  v.  Cone^ 
22  Yt.  213 ;  R.  R.  Go.  v.  Gregory,  52  111.  226  ;  Norfolk,  etc.,  R.  R.  Co. 
V.  Ormsby,  27  Graft.  455  ;  Mc Garry  v.  Loomis,  63  N.  Y.  [23  Sick.] 
104 ;  20  Am.  Rep.  570 ;   Chicago,  etc.,  R.  R.  Co.  v.  Becher,  76  111.  25 ; 
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YoL  4,  p.  Y23);  or,  if  the  injury  was  willfully  inflicted.  Jeffersonville,  eto.^ 
B.  B.  Co.  V.  Bowen,  40  Ind.  545.  See  Yol.  4,  p.  721.  The  rule  seems 
now  to  be  well  established  by  the  preponderance  of  authority  in  this 
country,  that  the  degree  of  caution  required  of  a  child  is  to  be  meas- 
ured by  its  maturity  and  capacity,  and  that  a  different  rule  jirevails  in 
reference  to  the  negligence  of  adults  and  of  children  of  tender  years. 
An  adult  is  bound  to  exercise  such  care  and  caution  as  is  ordinarily 
exercised  by  persons  of  ordinary  intelligence  and  discretion  under  simi- 
lar circumstances.  But  the  degree  of  care  required  of  a  child  is  made 
to  depend  upon  its  age  and  knowledge.  Mc  Garry  v.  Loomis,  63  N. 
Y.  (23  Sick.)  104;  20  Am.  Rep.  5Y0  ;  Chicago,  etc.,  B.  B.  Co.  v.  Mur- 
ray, Yl  111.  601;  Government  St.  B.  B.  Co.  v.  Hanlon,  53  Ala."  70; 
Hydraulic  Works  Co.  v.  Orr,  83  Penn.  St.  332 ;  Baltimore,  etc.,  B.  B. 
Co.  Y.  McDonnell,  43  Md.  534;  Walters  v.  C,  B.  I.,  etc.,  B.  B.  Co., 
41  Iowa,  71 ;  Thurhur  v.  Harlem  Bridge,  etc. ,  B.  B.  Co.,  60  N.  Y. 
(15  Sick.)  326 ;  Chicago,  etc.,  B.  B.  Co.  v.  BecTcer,  76  111.  26 ;  Bitts- 
turgh,  etc.,  B.  B.  Co.  v.  Bearson,  72  Penn.  St.  169 ;  Bailroad  Co. 
V.  Stout,  17  Wall.  657;  East  Saginaw  City  B.  B.  Co.  v,  Bohn,  27 
Mich.  503;  Louisville,  etc..  Canal  Co.  v.  Murphy,  9  Bush  (Ky.),  522. 
When  the  act  of  the  plaintiff  was  imprudent,  he  cannot  claim  dam- 
ages from  another,  who  has  injured  him  or  his  property  by  his  negli- 
gent conduct.  DoMAT  very  tersely  states  the  rule  thus  :  "  If,"  says  he, 
"  any  one  goes  across  a  public  cricket  ground  whilst  people  are  play- 
ing there,  and  the  ball  being  struck,  chances  to  hurt  him,  the  injury  is 
to  be  imputed  to  the  imprudence  of  the  person  who  sought  out  the 
danger,  and  not  to  the  innocent  striker  of  the  ball."  In  accordance 
with  this  rule,  it  will  be  seen  that,  in  all  cases  where  the  danger  is 
obvious,  and  such  as  a  prudent  man  would  not,  under  the  circumstan- 
ces, incur,  no  recovery  can  be  had  even  though  the  defendant  was 
guilty  of  negligence.  Therefore  when  two  persons  driving  in  opposite 
directions  upon  a  highway,  by  reason  of  the  negligence  of  both,  bring 
their  carriages  into  collision,  neither  can  recover  from  the  other  for  the 
damages  resulting  therefrom  [Schaahs  v.  Woodhurn  Severn  Wheel  Co., 
56  Mo.  173) ;  and  it  does  not  aid  the  plaintiff',  that  the  defendant  was 
driving  upon  the  wrong  side  of  the  highway,  if  he  had  ample  time  and 
opportunity  to  change  his  course,  because  no  person  has  a  right  to 
rush  upon  danger  with  his  eyes  open,  and  charge  the  consequences 
upon  another  who  created  the  danger.  Thus,  if  A  places  an  obstruction 
in  a  highway,  which  is,  or  might  by  the  exercise  of  proper  care  have 
been  seen  by  a  person  driving  along  it,  he  cannot  recover  of  A  if  he 
drives  against  it  and  is  injured,  when  by  proper  care  he  might  have 
avoided  it.     Butterfield  v.  Forrester,  11  East,  60. 
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"  A  party,"  said  Lord  Ellenboeough,  in  the  case  last  cited,  "  is  not 
to  cast  himself  upon  an  obstruction  which  has  been  made  by  the  fault 
of  anotlier,  and  avail  himself  of  it,  if  he  do  not  himself  use  common 
and  ordinary  caution  to  be  in  the  right.  In  cases  of  persons  riding 
upon  what  is  considered  the  wrong  side  of  a  highway,  that  would  not 
authorize  another  purposely  to  ride  up  against  them.  One  person  be- 
ing in  fault  wiU  not  dispense  with  another's  using  ordinary  care  for 
himself."  Cunningham  v.  Lyness,  22  Wis.  245 ;  Folsom  v.  JJnder- 
hill,  36  Yt.  580.  The  mere  fact  that  the  defendant  knew,  or  might 
have  known,  that  there  was  danger  of  injury  in  doing  the  act,  in  the  doing 
of  which  an  injury  was  received,  is  not  of  itself  sufficient  to  excuse  the 
person,  through  whose  fault  it  arose,  from  liability.  The  amount  of 
danger  and  the  circumstances  which  led  the  plaintiff  to  incur  it  are  to 
be  considered  by  the  jury  in  determining  whether  or  not  he  was  or 
was  not  in  the  exercise  of  ordinary  care  and  prudence..  This  rule  was 
well  illustrated  in  an  English  case.  Clayards  v.  Dethich,  12  Q.  B.  439. 
In  that  case  the  commissioners  of  sewers  had  made  a  dangerous  trench 
in  the  only  outlet  from  a  mew,  putting  up  no  fence  and  ha\ang  only  a 
narrow  passage,  on  which  they  heaped  rubbish ;  and  a  cabman,  in  the 
exercise  of  his  calling,  attempted  to  lead  his  horse  out  over  the  rubbish, 
and  while  so  doing,  the  horse  fell  and  was  killed.  The  court  held  that 
a  recovery  could  not  be  defeated  because  he  had,  at  some  hazard,  created 
by  the  defendants,  brought  his  horse  out  of  the  stable. 

"  The  question  is,"  said  Coleridge,  J.,  "  not  only  whether  the  de- 
fendants did  an  improper  act,  but  also,  whether  the  iujm-y  to  the  plain- 
tiff may  properly  be  deemed  the  consequence  of  it.  The  defendants 
say  that  that  injury  was  the  result  of  his  own  wrongheadedness  in  at- 
tempting to  pass  when  he  was  told  that  it  could  not  be  done  without  risk 
to  his  horses,  and  to  the  mew  below.  *  *  *  The  lord  chief  justice  put 
the  question  in  the  manner  which  appears  correct,  by  asking,  namely, 
whether  the  plaintiff  acted  as  a  man  of  ordinary  prudence  would  have 
done,  or  rashly,  and  in  defiance  of  warning.  The  jjlaintiff  was  not 
hound  to  abstain  from  pursuing  his  livehood  because  there  was  some 
danger.  It  was  necessary  for  the  defendant  to  show  a  dear  danger^ 
and  a  precise  warning."  But,  when  the  danger  is  obvious,  and  the  risk 
of  incurring  it  is  such  as  a  man  of  ordinary  prudence  would  not  incur, 
it  is  a  complete  answer  to  an  action  for  damages.  Owings  v.  Jones,  9 
Md.  108 ;  Clayards  v.  DethicJc,  12  Q.  B.  439 ;  Garmon  v.  Bangor,  38 
Me.  443.  Thus,  where  the  plaintiff  brought  an  action  for  injuries  sus- 
tained by  a  defect  in  a  bridge,  the  defense  interposed  was,  that  the 
plaintiff  was  guilty  of  negligence  in  going  upon  the  bridge  in  its  defect- 
ive condition,  and  the  court  held  that  his  conduct  in  going  upon  the 
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bridge  must  have  been  tliat  of  a  prudent  and  careful  man,  and  that  if 
he  had  reasonable  ground  to  apprehend  that  the  bridge  was  unsafe,  he 
could  not  recover.  Folsom  v.  TJnderhill^  36  Yt.  580.  See,  also,  Wyatt 
V.  Great  Western  B.  B.  Co.,  34:  L.  J.  Q.  B.  20i. 

Every  person  is  bound  to  exercise  due  care  and  caution  in  everv  thing 
he  does,  and  the  degree  of  caution  to  be  exercised  is  to  be  measured  in 
view  of  the  extent  of  the  danger  to  be  avoided.  Thus,  a  person  in  cross- 
ing a  railroad,  either  on  foot  or  with  a  team,  is  bound  to  look  and  listen 
for  an  approaching  train,  and  is  not  permitted  to  rely  exclusively  upon 
the  railroad  company  giving  the  signals  required  by  statute,  and  failing 
to  take  such  precautions,  he  is  precluded  from  a  recovery,  even  though 
the  company  failed  in  the  performance  of  its  statutory  duty.  He  is 
bound  to  use  such  prudence  as  is  commensurate  with  the  nature  of  the 
risk,  and  if  he  has  an  unobstructed  view  for  a  long  distance  up  and 
down  the  track,  he  is  bound  to  look  to  see  whether  a  train  is  approach- 
ing, and  if  the  track  is  so  constructed  that  he  can  see  it  for  only  a  short 
distance,  he  is  bound  to  looh  and  listen  for  an  approaching  train,  and 
where,  by  the  exercise  of  these  senses,  he  might  have  avoided  the  injury, 
no  recovery  can  be  had.  No  man  has  a  right  to  rely  upon  the  care  and 
prudence  of  others,  but  must  exercise  due  care  himself  to  prevent 
injury  from  the  lack  of  prudence  in  others.  Bothe  v.  Milwaukee,  21 
Wis.  256 ;  Chaffee  v.  Boston,  etc.,  B.  B.  Co.,  104  Mass.  108  ;  Artz  v. 
Chicago,  etc.,  B.  B.  Co.,  34  Iowa,  153  ;  Gorton  v.  Erie  B.  B.  Co.,  45 
N.  Y.  660  ;  Illinois,  etc.,  B.  B.  Co.  v.  Buches,  55  111.  379 ;  Dodge  v. 
B.  B.  Co.,  34  Iowa,  279 ;  Hanover  B.  B.  Co.  v.  Coyle,  55  Penn.  St. 
396 ;  Central  B.  B.  Co.  v.  Dixon,  42  Ga.  327 ;  Cleveland,  etc.,  B. 
B.  Co.  V.  Terry,  8  Ohio  St.  570  ;  Wheelock  v.  Boston,  etc.,  B.  B.  Co.^ 
105  Mass.  203 ;  Poole  v.  N.  Carolina  B.  B.  Co.,  8  Jones,  340.  And 
see  Yol.  4,  p.  688.  In  Steves  v.  Oswego,  etc.,  B.  B.  Co.,  18  N.  Y.  (4 
Smith)  422,  the  plaintiff,  having  an  opportunity  to  see  the  track  for 
a  long  distance  either  way,  drove  upon  the  crossing  without  looking 
to  see  whether  there  was  a  train  in  sight,  and  was  injured  by  the  engine. 
The  com-t  held  that  no  recovery  could  be  had  as  the  plaintiff  did  not 
exercise  common  and  ordinary  prudence  in  driving  upon  the  track. 
The  court  says :  "  Ordinary  regard  for  his  own  safety  would  have 
prompted  him,  as  he  approached  the  crossing,  to  see,  as  he  might  well 
have  done,  whether  the  cars  were  not  also  approaching.  It  is  obvious 
that  a  smgle  look  would  have  saved  him  from  the  disaster  with  which 
he  met.  *  *  That  the  plaintiff  should  have  omitted  to  look  was  the 
extreme  of  carelessness.  Such  carelessness  is  entirely  inconsistent  with 
a  right  to  recover  damages  founded  upon  the  negligence  of  the  defend- 
ants.    The  plaintiff  was  himself  the  author  of  his  own  injury."     See, 
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also,  to  same  effect,  Wilds  v.  Hudson  R.  R.  Co.,  24  N.  Y.  430  ; 
Baxter  v.  Troy  &  Boston  R.  R.  Co.,  41  id.  502 ;  Wilcox  v.  Rome, 
etc.,  R.  R.  Co.,  39  id.  358 ;  Nicholson  v.  Erie  R.  R.  Co.,  41  id.  525 ; 
Central  R.  R.  Co.  v.  Dixon,  42  Ga.  327  ;  Rothe  v.  Milwaukee,  etc., 
R.  R.  Co.,  21  Wis.  256.  A  traveler  must  use  Ms  eyes  aud  ears  as  a 
prudent  man,  and  cannot  recover  for  a  failure  to  do  so.  StvMey  v.  Z. 
c&  N.  Railway,  L.  R.,  1  Exch.  13 ;  Baxter  v.  Troy  &  Boston  R. 
R.  Co.,  41  N.  T  (2  Hand)  502;  Nicholson  v.  Erie,  etc.,  R.  R.  Co., 
id.  525.  But  if  tlie  company  lias  made  erections,  or  left  cars  in  such 
a  position  as  to  obstruct  the  view  of  the  track  in  one  direction,  he  will 
be  excused  from  looking  in  that  direction.  He  is  only  bound  to  look, 
when,  by  so  doing,  he  would  be  aided  in  determining  whether  a  train  is 
approaching ;  in  all  other  respects,  he  is  entitled  to  rely  upon  his  sense 
of  hearing.  McGuire  v.  Hudson  R.  R.  Co.,  2  Daly  [N.  T.],  76  ; 
James  v.  Gt.  Western  Railway  Co.,  L.  R.,  2  C.  P.  634  n.  But,  where 
the  proper  signals  are  given,  if  a  traveler  ventures  upon  the  track, 
thinking  that  he  has  ample  time  to  do  so  before  the  train  reaches  the 
crossmg,  but  miscalculates  his  chances  and  is  injured,  the  risk  will  be  his 
own,  and  no  recovery  can  be  had  therefor,  unless  the  company  was 
otherwise  guilty  of  negligence  that  caused  the  injury  (  Yan  Schaick  v. 
Hudson  R.  R.  Co.,  43  N.  Y.  [4  Hand]  527 ;  Chicago,  etc.,  R.  R. 
Co.  V.  Fears,  53  111.  115) ;  as,  if  the  rate  of  speed  is  fixed  by  law,  and 
the  train  was  running  at  a  higher  rate  {Madison,  etc.,  R.  R.  Co.  v. 
Taffe,  37  Ind.  364) ;  or  if  the  train  was  being  run  at  a  much  greater 
speed  than  usual.  Richardson  v.  N.  Y.  Gent.  R.  R.  Co.,  45  JST.  Y. 
(6  Hand)  846  ;  Detroit,  etc.,  R.  R.Co.  v.  Van  Steinburg,  17  Mich.  99. 
The  fact  that  the  company  did  not  ring  the  bell  or  blow  the  whistle  as 
required  by  law  will  not  excuse  the  plaintiff  from  looking  and  listen- 
ing, but  under  such  circumstances  a  less  degree  of  diligence  is  required. 
Gorton  V.  Erie  R.  R.  Co.,  45  N.  Y.  660 ;  Spencer  v.  III.  Cent.  R.  R. 
Co.,  29  Iowa,  55 ;  Havens  v.  Erie  R.  R.  Co.,  41  K.  Y.  296. 

A.  person  who  attempts  to  travel  upon  a  railroad  track  has  no  claim 
upon  the  company  for  injuries  for  being  run  upon  by  its  engines  or 
trains  {Harty  v.  Cent.  R.  R.  Co.  of  N.  J.,  42  N.  Y.  468) ;  unless  there  is 
ample  opportunity  to  stop  the  train,  which  is  not  done,  when  it  is 
e\ddent  that  the  trespasser  does  not  see  or  know  of  the  train's  approach,  in 
which  case  it  is  a  question  for  the  jury  whether  the  defendant  was  in  the 
exercise  of  proper  care.  Toledo,  etc.,  R.  R.  Co.  v.  Riley,  47  111.  514; 
Stout  Y.Sioux  City  R.  R.  Co.,  2  Dill.  (C.  C.)  294 ;  Brown \.  Hannibal, 
etc.,  R.  R.  Co.,  50  Mo.  461 ;  11  Am.  Eep.  420.  In  the  case  of  a  foot 
passenger  crossing  a  railroad  track  either  upon  a  highway  or  over  a  pri- 
vate way,  he  is  bound  to  the  same  degree  of  vigilance  as  a  traveler  with 
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a  team,  and  tlie  same  rules  apply  to  either.  Beisiegel  v,  H.  Y.  Cent. 
B.  R.  Co.,  34  N.  T.  (7  Tiff.)  633. 

A  passenger  upon  either  steam  or  horse  cars,  or  other  vehicles  who 
voluntarily,  and  without  cause,  exposes  himself  to  danger,  cannot  re- 
cover for  injuries  sustained  by  reason  of  such  exposure ;  as  if  any  passen- 
ger attempts  to  get  on  or  off  a  car  when  it  is  in  motion  {Burrows  v. 
Erie  R.  R.  Co.,  63  K.  Y.  [18  Sick.]  556) ;  and  this  seems  to  be  the 
rule,  even  though  the  train  has  stopped,  but  started  again  before  the  pas- 
senger could  alight.  Id.  And  the  fact  that  the  passenger  is  being  car- 
ried by  the  station  at  which  he  wishes  to  alight,  will  not  excuse  his  act. 
Mettlestadt  v.  Mnth  Av.  R.  R.  Co.,  4  Kob;t.  (N.  Y.)  37Y ;  S.  C,  32 
How.  428 ;  Jeffersonville  R.  R.  Co.  v.  Hendrioks,  26  Ind.  228.  ;But 
if  a  train  is  moving  slowly,  and  the  conductor  advises  or  directs  the 
passenger  to  get  out,  the  rule  is  otherwise.  Mclntyre  v.  iV.  Y.  Cent. 
R.  R.  Co.,  37  K.  Y.  287;  Penn.  R.  R.  Co.  v.  MoCloskey,  23  Penn. 
St.  529 ;  Filer  v.  N.  Y.  Cent.  R.  R.  Co.,  49  JST.  Y.  47.  But,  if  the 
car  is  in  rapid  motion,  or  the  circumstances  are  such  as  to  indicate  that 
it  is  dangerous  to  alight,  neither  the  advice  or  direction  of  the  conduc- 
tor will  justify  the  act.  Ginnon  v.  N'.  Y.  (&  Harlem  R.  R.  Co.,  3 
Robt.  (K.  Y.)  25 ;  Penn.  R.  R.  Co.  v.  Aspell,  23  Penn.  St.  147.  If, 
however,  a  passenger  under  a  reasonable  apprehension  of  danger,  jumps 
from  a  car  or  other  vehicle  when  in  motion,  and  is  injm-ed,  his  act  is  not 
such  negligence  as  will  prevent  a  recovery ;  but,  in  order  to  excuse  the 
act,  the  plaintiff  is  required  to  show  that  the  danger  was  imminent  and 
such  as  would  create  apprehension  of  injury  in  the  mind  of  a  person 
of  reasonable  prudence.  Passengers  under  the  influence  of  reasonable 
fear  are  not  expected  or  required  to  exercise  that  degree  of  caution  or 
prudence  which  a  person  would  exercise  under  ordinary  circumstances. 
Galena  R.  R.  Co.  v.  Yarwood,  17  111.  509 ;  FrinJc  v.  Potter,  id. 
406 ;  Buel  v.  iT.  Y.  Cent.  R.  R.  Co.,  31  K  Y.  314. 

If  a  person  attempts  to  alight  from  a  train  at  a  dangerous  place, 
other  than  the  station,  no  recovery  can  be  had  for  injuries  sustained, 
unless  he  was  directed  to  alight  there  by  the  defendant's  employees. 
Foy  V.  London,  etc.,  R.  R.  Co.,  18  C.  B.  (N.  S.)  225  ;  Siner  v.  Great 
Western,  etc.,  R.  R.  Co.,  L.  K,  3Exch.  150  ;  Bridges  v.  No.  London  R. 
R.  Co.,  L.  R.,  6  Q.  B.  377  ;  Pennsylvania  R.  R.  Co.  v.  Aspell,  23 
Penn.  St.  147 ;  Davis  v.  Chicago,  etc.,  R.  R.  Co.,  18  Wis.  175  ;  Miil- 
hado  V.  BrooUyii  City  R.  R.  Co.,  30  :N'.  Y.  370 ;  Ohio,  etc.,  R.  R. 
Co.  V.  Schiebe,  44  111.  470.  If  a  person  unnecessarily  or  carelessly  ex- 
poses himself  to  injury,  as  by  putting  his  arm  out  of  a  car  window 
when  the  train  is  in  motion,  w^iereby  it  is  broken,  he  cannot  recover 
for  the  injury,  even  though  it  was  broken  by  coming  in  contact  with  a 
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car  negligently  left  standing  upon  a  side  track.  Pittshurgh  c&  Con- 
nellsville  R.  R.  Co.  v.  Andrews,  39  Md.  329  ;  S.  C,  17  Am.  Eep.  568  ; 
Todd  V.  Old  Colony  B.  R.  Co.,  3  Allen,  18.  But  it  seems  tliat  the 
right  of  recovery  in  such  eases  will  depend  upon  the  circumstances 
{The  Pittsburgh  dc  GonnellsviUe  R.  R.  Co.  v.  McClurg,  56  Penn.  St. 
294 ;  IndianajjoUs,  etc.,  R.  R.  Co.  v.  Rutherford,  29  Ind.  82 ;  Louis- 
ville, etc.,  R.  R.  Co.  Y.  Sichings,  5  Bush  [Ky.],  1),  and  in  some  of  the 
States  it  has  been  held  that,  if  the  company  fails  to  provide  guards 
against  the  exposure  of  a  person's  elbows  or  person  from  a  window,  it 
is  to  be  regarded  as  negligence  per  se  on  the  part  of  the  company,  and 
that  the  question,  as  to  whether  the  plaintiff  was  negligent  in  exposing 
his  person  in  the  window  or  not,  is  for  the  jury.  J^.  J.  R.  R.  Co.  v. 
Kennard,  21  Penn.  St.  203  ;  Holhrook  v.  The  JJtica,  etc.,  R.  R.  Co.^ 
12  N.  Y.  236  ;  Chicago,  etc.,  R.  R.  Co.  v.  Pondrom,  51  111.  333  ;  S.  C, 
2  Am.  Rep.  306  ;  Spencer  v.  Milwaukee,  etc.,  R.  R.  Co.,  17  Wis.  487. 
But  there  would  seem  to  be  little  doubt  that  the  rule  as  held  in  Massa- 
chusetts and  Maryland  accords  better  with  the  principles  of  strict  jus- 
tice, and  with  the  rules  generally  applicable  in  actions  of  this  char- 
acter. In  Eppendorf  v.  Brooklyn  City,  etc.,  R.  R.  Co.,  69  N.  Y. 
(24  Sick.)  195,  it  is  held  that  it  is  not  under  all  circumstances  negli- 
gence, as  matter  of  law,  for  a  person  to  get  upon  a  street  car  while  in 
motion.  In  exceptional  cases,  where  the  conditions  are  unfavorable, 
it  may  be  so,  but  ordinarily  it  is  a  question  of  fact  for  the  jury.  See, 
also,  Phillips  v.  Rensselaer,  etc.,  R.  R.  Co.,  49  N.  Y.  (4  Sick.)  177. 

When  a  person  is  injured  by  reason  of  defects  in  a  highway,  he  can- 
not recover  if  his  own  want  of  care  contributed  to  the  injury.  Thus, 
in  an  action  to  recover  for  personal  injuries  sustained  by  a  person 
while  driving  along  a  defective  highway,  by  reason  of  the  breaking 
down  of  a  wagon  wliich  had  previously,  and  by  another  defect  in  the 
road  during  the  same  journey,  to  the  knowledge  of  the  plaintiff,  been 
considerably  strained  and  weakened,  it  was  held  that  no  recovery  could 
be  had,  because  the  breaking  down  of  the  wagon,  and  the  consequent 
injury  to  the  plaintiff,  had  been  in  part  caused  by  him,  by  proceeding 
upon  his  journey  after  he  knew  that  the  wagon  had  been  weakened  by 
the  first  injuiy.     Jenks  v.  WilhrahatJi,  11  Gray,  142. 

The  duty  of  the  town  to  the  traveling  public  does  not  extend  to  the 
length  of  keeping  its  highways  in  snch  a  condition  that  no  injury  can 
possibly  happen.  While  a  proper  degree  of  care  is  required  from  the 
town,  so  upon  the  other  hand  at  least  ordinary  care  is  required  from 
the  traveler.  He  cannot  shut  his  eyes  against  apparent  dangers,  and 
drive  recklessly  along  a  highway.  He  is  bound  to  keep  his  eyes  open 
and  maintain  a  proper  degree  of  watchfulness  against  danger.  Hubbard 
YoL.  YL— 75 
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V.  Concord,  35  N.  H.  52  ;  Rathhurn  v.  Payne,  19  Wend.  399  ;  WiUon 
V.  Charlestown,  8  Allen,  137 ;  Cotton  v.  Wood,  8  C.  B.  (N.  S.)  568 ;  ^ay- 
mond  V.  Lowell,  6  Cush.  524.  He  cannot,  with,  impunity,  drive  into  or 
over  a  dangerous  place  in  a  highway  simply  because  he  cannot  pass 
without  doing  so ;  neither  can  he  drive  against  an  obstruction,  because 
it  happens  to  be  in  the  highway.  Haymond  v.  Lowell,  6  Cush.  524. 
It  is  only  against  accidents  that  result  to  a  traveler  upon  a  highway, 
while  he  is  in  the  exercise  of  reasonable  care,  that  the  town  is  bound  to 
indemnify  him  {Sinith  v.  Lowell,  6  Allen,  39  ;  Hanlon  v.  I^eoTtuk,  7 
Iowa,  488  ;  Bai'lter  v.  Savage,  45  N.  Y.  [6  Hand]  191 ;  Brovm  v.  Jef- 
ferson, 16  Iowa,  339  ;  Hyde  v.  Jamaica,  27  Yt.  460  ;  Lluhhard  v.  Con- 
cord, 35  N.  H.  52) ;  and  generally  it  is  a  question  for  the  jury  whether 
the  plaintiff  was,  at  the  time  of  receiving  the  injury,  in  the  exercise  of 
proper  care.  But,  when  the  facts  are  uncontroverted,  the  court  may 
determine  the  question.  Jenlcs  v.  Wilhraham,  11  Gray,  142.  A  per- 
son who  is  partially  blind,  or  is  troubled  with  defective  vision,  is  not 
necessarily  guilty  of  negligence  because  he  travels  unattended  in  the 
public  street,  but  he  is  bound  to  proceed  with  due  caution,  in  view  of 
his  infirmity,  and  if  he  is  injured  by  defects  in  the  highway,  when,  ex- 
cept for  them,  he  would  not  have  been  injured,  it  is  always,  in  such 
cases,  a  question  of  fact  for  the  jury  whether  the  plaintiff  had  sight 
enough  to  go  unattended  upon  the  street,  with  a  reasonable  assurance 
of  safety  {Davenport  v.  Huckmun,  37  N.  Y.  568) ;  and  the  same  rule 
prevails  as  to  persons  intoxicated.  Hohinson  v.  Pioche,  5  Cal.  460  ; 
Stua/rt  V.  Machias,  48  Me.  477. 

Where  a  person  seeks  to  recover  of  another  for  injuries  resulting  from 
a  collision  in  a  highway,  it  is  a  good  defense  to  show  that  the  plaintiff 
was  himself  guilty  of  contributive  negligence.  Thus,  where  a  horse, 
harnessed  to  a  cart,  was  left  standing  on  the  edge  of  a  pier,  with  the  bits 
out  of  his  moutli,  at  an  hour  when  the  pier  was  crowded  with  vehicles, 
it  was  held  that,-  although  room  enough  was  left  for  a  single  vehicle  to 
pass,  yet  the  plaintiff  could  not  recover  of  a  person  whose  vehicle,  in 
passing  the  plaintiff's  team,  hit  it  and  pushed  it  into  the  water.  Morris 
V.  Phelps,  2  Hilt.  (N.  Y.)  38.  So,  where  the  plaintiff's  horses  and 
carriage  were  standing  at  a  hack  stand,  and  the  driver  was  standing  at 
the  carriage  door  reading  a  newspaper,  and  the  defendant's  snow-plough 
in  passing  threw  mud  and  snow  into  the  carriage,  frightening  the  horses 
so  that  they  ran  away  and  were  injured,  it  was  held  that  no  recovery 
could  be  had,  because  the  plaintiff  was  guilty  of  negligence  in  leaving 
his  horses  unattended  in  the  public  street.  Gray  v.  Second  Av.  P.  R. 
Co.,  65  N.  Y.  561.  See,  also,  S.  P.  Cunninghajn  v.  Lyness^  22  Wis. 
245. 
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In  an  action  against  a  railroad  company  for  running  over  and  killing 
cattle,  it  is  a  good  defense  that  the  owner  permitted  them  to  be  at  large 
in  the  highway  near  the  track,  or  that  they  escaped  upon  the  track 
through  the  insufficiency  of  the  plaintiffs  fence.  Hance  v.  Cayuga  c& 
Susquehanna  R.  R.  Co.,  26  N.  Y.  428 ;  Munger  v.  Tonawanda  R.  R. 
Co.,  4  IST.  Y.  349.  "Without  stopping  to  enumerate  the  numberless  in- 
stances in  which  the  negligence  of  the  plaintifE  will  debar  a  recovery  by 
him,  it  will  be  seen  from  the  preceding  statements  and  illustrations  that 
no  recovery  can  be  had  where  the  plaintiff's  negligence  in  any  degree 
contributed  to  the  injury,  unless  the  defendant,  being  aware  of  the 
plaintiffs  danger,  and  having  the  means  or  opportunity  to  avert  it,  fails 
to  use  ordinary  caution  to  do  so.  Davies  v.  Mann,  10  M.  &,  "W.  546 ; 
Trow  V.  Yt.  Cent.  R.  R.  Co.,  24  Yt.  487 ;  Button  v.  Hudson  R.  R.  Co., 

18  N.  Y.  248.  Thus,  if  an  engineer  of  a  railway  train  sees  a  person  or 
an  animal  on  the  track  in  season  so  that  he  can,  without  danger  to  the 
train,  check  its  speed  and  avoid  a  collision  with  it,  he  is  bound  to  do  so, 
and  failing  in  that  respect,  the  company  is  chargeable  for  the  injury  in 
flicted.  This  is  upon  the  principle  that  one  person  is  not  justified  in 
neglecting  to  use  proper  precautions  to  prevent  injury  to  another,  or 
his  property,  simply  because  he  was  negligent.  Both  parties  are  held 
to  the  use  of  reasonable  diligence.     Chicago  &  R.  I.  R.  R.  Co.  v.  Still, 

19  111.  499 ;  Chicago,  etc.,  R.  R.  Co.  v.  Hogarth,  38  id.  370 ;  Ker- 
whacker  v.  Cleveland,  etc.,  R.  R.  Co.,  3  Ohio  St.  172.  If  the  plaintiff 
voluntarily  incurred  danger,  so  great  that  no  sensible  person  would  have 
incurred  it,  in  the  absence  of  negligence  on  the  part  of  the  defendant 
that  exhibits  a  design  or  intention  to  injure  him,  he  will  be  precluded 
from  a  recovery.  But  a  person  who  is  guilty  of  negligence  that  produces 
injury  to  another  cannot  set  up  as  a  defense  that  part  of  the  mischief 
would  not  have  arisen  if  the  person  injured  had  not  himself  been  guilty 
of  some  negligence. 

The  degree  of  negligence  on  the  part  of  the  plaintiff  that  must  exist 
in  order  to  excuse  the  defendant  must  be  such  as  directly  contributed 
to  the  injury.  Greenland  v.  Chaplin,  5  Exch.  246.  And  if  the  de- 
fendant, by  the  exercise  of  due  care,  could  have  averted  the  injury, 
notwithstanding  the  plaintilf's  negligence,  lie  is  bound  to  do  so,  and  is 
responsible  for  any  damages  that  result  from  his  failure  in  that  respect. 
Raisin  v.  Ifitchell,  9  C.  &  P.  613  ;  Sills  v.  Brown,  9  C.  &'P.  601 ; 
Bridge  v.  Grand  Junction  R.  R.  Co.,  3  M.  &  W.  244 ;  Dames  v.  Ma/nn, 
10  id.  546.     See  Yol.  4,  tit.  Negligence. 

§  3.  When  not  a  defense.  As  has  been  previously  stated,  it  is  not 
every  want  of  care  on  the  plaintift's  part  that  will  preclude  him  from  a 
recovery  for  an  injiu-y  received  through  the  negligence  of  another.     In 
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order  to  have  that  effect,  the  plaintiff  must  have  failed  in  his  ordinary- 
duty  under  the  circumstances.  That  is,  he  must  have  failed  to  exer- 
cise that  degree  of  care  that  it  was  incumbent  upon  him  to  exercise  under 
the  circumstances,  and  his  failure  in  that  respect  must  have  directly- 
tended  to  produce  the  injury  complained  of.  Sills  v.  Brown,  9 
C.  &  P.  601.  In  the  language  of  Lord  Abingee,  C.  B.,  in  Bridge 
v.  Grand  Junction  Railway  Co.,  3  M.  &  W.  247,  "  the  negli- 
gence of  the  plaintiff,  in  order  to  preclude  him  from  a  recovery,  must 
be  such  that  he  could  by  ordinary  care  have  avoided  the  conse- 
quences of  the  defendant's  negligence"  {Beers  v.  Ilousatonic  R. 
E.  Co.,  19  Conn.  566 ;  Colgrove  v.  Wew  Haven  B.  R.  Co.,  20  N. 
T.  492 ;  BuUerfield  v.  Forrester,  11  East,  60  ;  Mariott  v.  Stanley^  1 
Scott's  N.  E.  392 ;  Sills  v.  Brown,  9  C.  &  P.  601) ;  and  in  determin- 
ing this  question,  regard  is  to  be  had  to  the  age  and  means  of  informa- 
tion on  the  plaintiff's  part,  and  all  the  circumstances  attendant  upon 
the  transaction  {Harrison  v.  BerTdey,  1  Strobh.  525) ;  and  the  jury, 
from  the  facts,  are  to  say  whether  the  plaintiff  contributed  to  the  in- 
jm-y.  Bigeloio  v.  Reed,  51  Me.  325  ;  Wilds  v.  Hudson  R.  R.  Co.,  24 
N.  Y.  430 ;  Holen  v.  Burlington,  etc.,  R.  R.  Co.,  20  Iowa,  562 ; 
Brand  v.  Schenectady,  etc.,  R.  R.  Co.,  8  Barb.  368.  The  fact  that 
the  plaintiff's  act  was  illegal  will  not  debar  him  from  a  recovery.  This 
was  well  illustrated  in  Davies  v.  Mann,  10  M.  &  W.  546.  In  that  case 
it  appeared  that  the  plaintiff  was  the  owner  of  an  ass,  which  he  turned 
into  a  public  highway  to  graze,  and  while  so  grazing  there,  the  defend- 
ant drove  against  it  with  his  horses  and  knocking  it  down,  his  wagon 
ran  over  it  and  injured  it  so  that  it  died.  The  ass  was  fettered  at  the 
time,  which  prevented  it  from  getting  out  of  the  way  of  teams.  The 
■judge  instructed  the  jury  that,  although  the  leaving  of  the  ass  fettered 
in  the  highway  so  that  it  could  not  get  out  of  the  way  of  teams  might 
be  illegal,  still,  if  the  proximate  cause  of  the  injury  was  the  want  of 
proper  care  on  the  part  of  the  defendant's  servant,  and  the  injmy  might 
have  been  avoided  by  the  exercise  of  ordinary  care  on  his  part,  the 
plaintiff  was  entitled  to  recover,  and  this  ruling  was  sustained  in  the  court 
of  exchequer.  In  a  Massachusetts  case  the  plaintiff's  team  was  standing 
in  the  street  in  a  manner  prohibited  by  a  city  ordinance,  and  while  so 
standing  was  run  against  and  injured  by  the  defendant's  servant.  The 
court  held  that  a  recovery  could  be  had,  the  only  fault  on  his  part  con- 
sisting in  the  violation  of  a  city  ordinance.  Steele  v.  Burhhardt,  104 
Mass.  59  ;  S.  C,  6  x\m.  Eep.  191 ;  Kearns  v.  Sowden,  104  Mass.  63 ; 
Moody  V.  Osgood,  60  Barb.  644. 

In  Spofford  v.  Harlow,  3  Allen,  176,  the  plaintiff  was  held  entitled 
to  recover  although  his  sleigh  was  on  the  wi'ong  side  of  the  road  when 
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tlie  injury  was  inflicted ;  and  in  Welch  v.  Wesson^  6  Gray,  505,  the 
plaintiff  was  held  entitled  to  recover  for  injuries  inflicted  while  illegally 
trotting  his  horse.  In  Baker  v.  Portland^  58  Me.  199  ;  S.  C,  4  Am. 
Eep.  274,  the  plaintiff  was  injured  while  driving  at  a  greater  rate  of 
speed  than  was  permitted  by  an  ordinance  of  the  city,  and  the  court 
held  that  this  fact  did  not  prevent  a  recovery.  But,  if  the  plaintiff''s 
violation  of  the  law  constituted  one  of  the  efficient  causes  of  the  injury, 
the  rule  would  be  otherwise  {Heland  v.  Lowell,  3  Allen,  407) ;  for,  as 
was  said  by  the  court  in  Wmxester  v.  Essex^  etc.,  Bridge  Co.,  7  Gray, 
459,  "it  is  the  established  law  that,  when  a  plaintiff's  own  unlawful  acts 
concur  in  causing  the  damage  that  he  complains  of,  he  cannot  recover 
compensation  for  such  damage."  The  fact,  however,  that  the  plaintiff 
was  doing  an  illegal  act  at  the  time  the  injury  was  received  may  be 
shown  as  one  of  the  elements  to  estabhsh  negligence  on  his  part,  but 
of  itself,  and  standing  alone,  is  insufficient.  Jones  v.  Andover,  10 
Allen,  20 ;  Spofford  v.  Harlow,  3  id.  176. 

Neither  can  a  person  as  a  matter  of  law  be  charged  with  such  con- 
tributory negligence  as  will  excuse  the  negligence  of  the  defendant, 
while  endeavoring  to  save  the  life  of  another  person,  and  a  recovery 
may  be  had  in  such  cases,  unless  the  conduct  of  the  plaintiff  was  such 
as  would  constitute  rashness  in  the  judgment  of  prudent  persons. 
Thus,  where  a  person,  while  endeavoring  to  rescue  a  child  from  being 
run  over  by  an  approaching  locomotive,  was  himself  run  over  and  in. 
jured  so  that  he  died,  it  was  held  a  question  for  the  jury  whether^ 
under  the  circiunstances,  he  was  guilty  of  rash  or  reckless  conduct. 
"  The  law,"  said  Grovek,  J.,  "  has  so  high  a  regard  for  human  life 
that  it  will  not  impute  negligence  to  an  effort  to  preserve  it,  unless 
made  under  such  circumstances  as  to  constitute  rashness  in  the  judg- 
ment of  prudent  persons.  For  a  person  engaged  in  his  ordinary 
affairs,  or  in  the  mere  protection  of  property,  knowingly  and  volun- 
tarily to  place  himself  in  a  position  where  he  is  liable  to  receive  a  seri- 
ous injury,  is  negligence  which  will  preclude  a  recovery  ;  but  where 
the  exposure  is  to  save  life,  it  is  not  wrongful,  and  therefore  not  negli- 
gent, unless  such  as  to  be  regarded  as  either  rash  or  reckless.  Eclcert 
V.  Long  Lsland  R.  R.  Co.,  43  N.  T.  502 ;  S.  C,  3  Am.  Eep.  721.  The 
fact  that  the  plaintiff  was  intoxicated  when  the  injury  was  received  is 
not  of  itself  evidence  of  a  want  of  proper  care  on  his  part,  and  will  not 
prevent  a  recovery  unless  it  is  shown  to  have  contributed  to  the  injury 
{Robinson  v.  Pioche,  5  Cal.  460  ;  Stuart  v.  Machias  Port,  48  Me. 
477),  but  if  he  was  so  intoxicated  as  to  be  incapable  of  taking  care  of 
himself  or  of  taking  proper  precautions  to  avoid  the  injury  of  which 
he  complains,  the  rule  is  otherwise,  and  he  is  chargeable  with  contrib- 
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utive  negligence.     Cramer  v.  Burlington,  42  Iowa,  315  ;  Illinois.^  etc.j 
R.  R.  Co.  V.  Cragi/n,  71  id.  177. 

In  all  cases  where  there  is  any  conflict  of  evidence  upon  the  question 
whether  or  not  the  plaintiff  Avas  guilty  of  negligence  contributing  to 
the  injury,  it  must  be  submitted  to  the  jury  (  Willard  v.  Pinard,  M 
Yt.  34 ;  Schierhold  v.  J^orth  Beach,  etc.,  R.  R.  Co.,  40  Cal.  447 ; 
Ditchett  V.  Spuyten  Duyvil,  etc.,  R.  R.  Co.,  5  Hun  [N.  Y.],  165 ; 
Sheehy  v.  Burger,  62  N.  T.  558 ;  Barton  v.  St.  Louis  R.  R.  Co.,  52 
Mo.  253  ;  14  Am.  Eep.  418  ;  Jetter  v.  N.  Y.  c&  Harlem  R.  R. 
Co.,  2  Abb.  K  Y.  App.  Dec.  458;  Baltimore,  etc.,  R.  R.  Co. 
V.  State,  36  Md.  366 ;  Hoyt  v.  City  of  Hudson,  41  Wis.  105  ;  22 
Am.  Rep.  714 ;  Herrich  v.  Sullivan,  120  Mass.  576 ;  Kansas  Paci- 
fic R.  R.  Co.  V.  Brady,  17  Kans.  380;  Miss.  Cent.  R.  R.  Co.  v. 
Mason,  51  Miss.  234;  RoUson  v.  Gary,  28  Ohio  St.  241;  Gil- 
ma/n  v.  Noyes,  57  N.  H.  627 ;  Kenworthy  v.  Ironton,  41  Wis.  647), 
and  the  instances  are  rare  in  which  the  court  will  take  the  question 
from  the  jury.  In  order  to  warrant  it  in  doing  so,  the  evidence  of  the 
plaintiff's  co-operating  negligence  must  be  clear,  conclusive  and  unques- 
tionable {Fletcher  v.  Atlantic,  etc.,  R.  R.  Co.,  64  Mo.  484 ;  Kenworthy 
V.  Ironton,  41  Wis.  647),  and  it  must  also  appear  that  his  negligence 
proximately  contributed  to  the  injury.  Where  the  defendant's  negli- 
gence was  the  proximate,  and  that  of  the  plaintiff  only  the  remote 
cause  of  the  injury,  a  recovery  may  be  had  although  the  plaintiff  was 
not  entirely  free  from  fault.  Cleveland,  etc.,  R.  R.  Co.  y.  Elliott,  28 
Ohio  St.  340  ;  Miss.  Gent.  R.  R.  Co.  v.  Mason,  51  Miss.  234;  John- 
son V.  Canal,  etc.,  R.  R.  Co.,  27  La.  Ann.  53  ;  Manly  v.  Wilmington, 
dc,  R.  R.  Co.,  74  N.  C.  655 ;  Green  v.  Erie  R.  R.  Co.,  11  Hun  (N. 
Y.),  333.  In  Illinois,  Chicago,  etc.,  R.  R.  Co.  v.  Triplett,  38  111. 
482,  and  Wisconsin,  Milwaukee,  etc.,  R.  R.  Co.  v.  Hunter,  11  Wis. 
160,  the  doctrine  of  comparative  negligence  prevails.  See  Yol.  4,  p.  718. 
But  in  most  of  the  States  this  doctrine  is  repudiated.  In  all  cases 
where  the  defendant's  negligence  was  so  gross  as  to  imply  a  disregard 
of  consequences,  or  a  willingness  to  inflict  the  injury,  the  plaintiff  may 
recover  even  though  he  was  a  trespasser,  or  did  not  use  ordinary  care 
{Lafayette,  etc.,  R.  R.  Co.  v.  Adams,  26  Ind.  76)  ;  and  where  by  the 
exercise  of  ordinary  care  he  could  not  have  averted  the  injury,  he  may 
recover  even  though  he  was  negligent.  But  if  his  negligence  enhanced 
the  injury,  he  can  only  recover  such  damages  as  are  the  natural  and 
probable  consequence  of  the  defendant's  act.  Wright  v.  Illinois,  etc., 
Tel.  Co.,  20  Iowa,  195  ;  Beers  v.  Housatonic  R.  R.  Co.,  19  Conn. 
566.  In  an  action  for  injuries  caused  by  a  vicious  animal  kept  by  the 
defendant  in  his  pasture,  the  mere  fact  that  the  plaintiff  was  a  tres- 
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passer  at  the  time  will  not,  as  a  matter  of  law,  defeat  the  action,  if 
the  plaintiff's  own  negligence  did  not  contribute  to  the  injury.  Marble 
V.  Boss,  124  Mass.  44. 

And,  the  fact  that  the  plaintiff  permitted  his  horses  or  cattle  to  run 
at  large  in  a  highway,  whereby  they  strayed  upon  a  railroad  track,  will 
not  preclude  him  from  a  recovery  therefor,  if  killed  or  injured  by  being 
run  over  by  a  train,  when  the  engineer,  by  the  exercise  of  ordinary 
care,  might  have  prevented  the  injury  [Card  v.  N.  Y.  (&  Harlem  R. 
R.  Co.,  50  Barb.  39  ;  Illinois  Cent.  R.  R.  Co.  v.  Middlesworth,  46  111. 
494 ;  Chicago,  etc.,  R.  R.  Co.  v.  Hogarth,  38  id.  370 ;  KerwhacTcer  v. 
Cleveland,  etc.^R.  R.  Co.,  3  Ohio  St.  1Y2) ;  and  the  same  rule  prevails 
as  to  animals  run  upon  by  teams  in  a  highway  {Davies  v.  Mann,  10  M. 
&  W.  546)  ;  or  for  injuries  to  a  vessel  by  being  run  against  by  another 
vessel,  when  the  crew  knew  of  its  position,  although  the  vessel  injured 
was  upon  the  wrong  side  of  the  channel,  and  displayed  no  lights  {Tuff 
Y.  Warman,  5  C.  B.  [N.  S.]  573)  ;  so,  for  injuries  to  a  team  upon  a 
highway,  although  it  was  upon  the  wrong  side  of  the  highway,  if  the 
defendant,  by  proper  care  on  his  part,  might  have  averted  the  injury 
{Spofford  V.  Harlow,  3  Allen,  176) ;  and  so  generally,  when  the  defend- 
ant, by  the  exercise  of  ordinary  care,  might  have  averted  the  injury, 
he  will  be  held  responsible,  unless  the  plaintiff's  negligence,  directly  or 
proximately,  contributed  thereto.  In  the  case  of  persons  bringing  ac- 
tions against  a  mmiicipal  corporation  for  injuries  sustained  by  falling 
upon  an  icy  sidewalk,  the  fact  that  he  did  not  wear  rubbers,  or  adopt 
other  precautions  to  avoid  falling,  and  was  walking  at  his  usual  gait, 
will  not  preclude  him  from  a  recovery  {Todd  v.  City  of  Troy,  61  N.  Y. 
506) ;  and  a  traveler  has  a  right  to  assiune  that  a  municipality  or  an  in- 
dividual has  performed  its  duty  in  reference  to  such  matters,  unless  he 
has  notice  to  the  contrary.  Weston  v.  N'.  Y.  Elevated  R.  R.  Co.,  17 
Alb.  L.  J.  415.  But  if  a  person  walking  along  sees,  or  by  the  exer- 
cise of  ordinary  care  might  have  seen,  that  the  walk  is  coshered  with  ice, 
and  that  it  is  in  that  respect  in  a  dangerous  condition,  he  is  bound  to 
exercise  due  caution  in  passing  along  it,  and  failing  to  do  so,  would  be 
precluded  from  a  recovery.  Todd  v.  City  of  Troy,  61  N.  Y.  (16  Sick.) 
506,  510. 

§  4.  Who  may  make  the  defense.  The  defense  of  contributory 
negligence  may  be  interposed  by  any  person  or  corporation  against  whom 
an  action  is  pending  for  negligence,  or  for  any  act  which  is  excused  or 
mitigated  by  the  negligent  conduct  of  the  plaintiff.  Thus,  a  physician 
who  is  sued  for  malpractice  may  show  in  defense  that  the  plaintiff,  or 
those  having  the  care  of  him,  by  their  negligent  conduct  contributed  to 
increase  or  enhance  the  injury,  or  that,  except  for  such  contributive 
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negligence,  no  ill  results  would  have  ensued  from  his  acts,  even  though 
he  did  not  exercise  such  care  and  skill  as  the  case  demanded.  McCandless 
V.  Mc  W/ia,  25  Penn.  St.  95 ;  Eillard  v.  Thompson,  109  Mass.  286  ; 
^mith  V.  Smitli,  2  Pick.  621.  Yol.  4,  pp.  681,  682.  So,  in  an  action 
against  an  attorney  for  neglecting  to  perform  certain  duties,  he  may 
show  that  his  failure  was  the  result  of  some  neglect  on  the  part  of  his 
client  {Jackson  v.  TUgJunan,  1  Miles  [Penn.],  31);  and  generally,  any 
person  may  set  up  the  contributive  negligence  of  the  plaintiff,  when 
such  negligence  on  his  part  operates  as  a  defense  to  the  action,  either 
in  whole  or  in  part. 

§  5.  Against  wliom.  The  defense  may  be  interposed  against  any 
person  w4io  seeks  to  fasten  liability  upon  another  for  some  act  or  omis- 
sion, when,  by  reason  of  his  own  neglect,  the  defendant  is,  or  ought  to 
be,  in  whole  or  in  part,  excused  from  the  consequences  of  his  act  or  omis- 
sion. Thus,  a  surety  upon  a  note  may,  in  an  action  against  him  thereon 
by  the  payee  or  holder  thereof,  set  up  negligence  on  the  part  of  the 
plaintiff  in  enforcing  its  collection  against  the  principal,  at  a  time  when 
the  maker  was  solvent,  and  was  requested  to  do  so  by  the  defendant. 
Hartman  v.  Burlingame,  9  Cal.  557;  Colgrove  v.  Tollman,  67  N.  Y. 
(22  Sick.)  95  ;  23  Am.  Eep.  90  ;  HuUardY.  Gurney,  64  N.  Y.  (19  Sick.) 
457 ;  Pain  v.  Packard,  13  Johns.  174 ;  King  v.  Baldwin,  17  id.  384. 
So,  the  drawer  of  a  bill  or  check  may,  in  an  action  thereon  against  him 
by  the  payees,  set  up  their  negligence  in  presenting  the  same  to  the 
drawer  for  payment,  at  a  time  when  he  was  solvent.  East  River 
BankY.  Gedney,  4  E.  D.  Smith  (N.  Y.),  582;  3foor6  v.  Waitt,  13 
]Sr.  H.  415  ;  Kelley  v.  Brown,  5  Gray,  108 ;  Cv.rry  v.  Herlong,  11 
La.  Ann.  634.  So,  an  indorser  of  a  note  or  bill  in  an  action  thereon 
by  the  indorsee  may  set  up  in  defense  the  fact  that  the  note  or  bill  was 
not  presented  or  protested  at  maturity  {Lawrence  v.  Langley,  14  N.  H. 
TO  ;  Groth  v.  Gyger,  31  Penn.  St.  271 ;  Moses  v.  Ela,  43  N.  H.  557 ; 
Galpin  V.  Hard,  3  McCord,  394) ;  and  generally,  in  all  cases,  where  a 
certain  duty  is  imposed  upon  a  person  as  a  condition  precedent  to  his 
right  of  recovery,  his  neglect  to  discharge  that  duty  may  be  interposed 
as  a  defense  by  any  person  against  whom  liability  is  sought  to  be  en- 
forced. In  Prideaux  v.  City  of  Mineral  Point,  43  Wis.  513,  it  is 
held  that  the  driver  of  a  private  conveyance  is  the  agent  of  the  person 
in  such  conveyance,  so  that  his  negligence,  contributing  to  the  injury 
complained  of  by  such  person,  as  caused  by  a  defective  highway,  will 
defeat  the  action.  See,  also,  Houfe  v.  Fulton,  29  Wis.  296 ;  S.  C,  9 
Am.  Eep.  568. 

§  6.  How  interposed.  This  defense  maybe  made  under  the  general 
issue,  or  under  a  general  denial  {MacDonell  v.  Buffum,  31  How.  [N. 
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Y.]  154 ;  JBroion  v.  Flliott,  45  id.  182 ;  S.  C,  4  Daly,  329) ;  and  it  is  un- 
necessary for  the  defendant  to  aver  that  the  plaintiffs  nepjligence  con- 
tributed to  the  injury.  Id.  And  a  plea  setting  up  such  facts  amounts 
merely  to  the  general  issue.  Bridges  v.  Grand  Junction  R.  R.  Co.^ 
3  M.  &  W.  244,  246. 

§  7.  How  jjroved.  In  some  of  the  States  it  is  held  that  the  burden 
of  proof,  in  an  action  of  negligence,  is  upon  the  plaintitf  not  only  to 
establish  negligence  on  the  part  of  the  defendant,  but  also  freedom 
from  negligence  on  his  own  part.  Michigan  Cent.  R.  R.  Co.  v.  Cole- 
man, 28  Mich.  440 ;  Maxfield  v.  Cincinnati,  etc.,  R.  R.  Co.,  41  Ind. 
269  ;  Griffin  v.  Mayor,  etc.,  9  N.  Y.  456  ;  Curran  v.  Warren  Chemi- 
cal, etc.,  Co.,  36  id,  1 53 ;  Pari  v.  O'Brien,  23  Conn.  339 ;  Waller 
V.  Ilerron,  22  Tex.  55 ;  Allyn  v.  Boston,  etc.,  R.  R.  Co.,  105  Mass. 
77 ;  Dyer  \.  Talcott,  16  111.  300 ;  Benton  v.   Central  City  R.  R.  Co., 

42  Iowa,  192.  But  the  tendency  of  the  courts  of  most  of  the  States 
is,  to  hold  that  contributory  negligence  is  a  matter  of  defense,  and  must 
be  established  by  the  defendants  in  the  same  manner  and  by  the  same 
class  of  evidence  as  is  required  to  establish  any  other  defense.  Freeh 
V.  Phil.,  etc.,  R.  R.  Co.,  39  Md.  574 ;  Johnson  v.  Hudson  R.  R.  Co., 
5  Duer  [N.  Y.],  21 ;  PCays  v.  Gallagher,  72  Penn.  St.  136  ;  Indian- 
a_polis,  etc.,  R.  R.  Co.  v.  llorst,  93  TJ.  S.  291 ;  Uoyt  v.  Hudson,  41 
Wis.  105 ;  22  Am.  Rep.  714 ;  Prideaux  v.  City  of  Mineral  Point, 

43  id.  513  ;  Uocum  v.  Weitherick,  22  Minn.  152  ;  New  Jersey,  etc.,  Co. 
V.  Nichols,  32  N.  J.  Law,  166 ;  May  v.  Hanson,  5  Cal.  360  ;  Railroad 
Co.  V.  Gladman,  15  Wall.  401 ;  Robinson  v.  Western  Pacific  R.  R. 
Co.,  48  Cal.  409 ;  Mc  Williams  v.  Detroit  Cen.  Mills  Co.,  31  Mich. 
274. 

But  in  Massachusetts  it  is  held  that  the  plaintiff  is  not  bound  to 
prove  due  care  on  his  part,  but  that  the  jury  are  at  liberty  to  infer  it 
from  tlie  absence  of  all  appearance  of  fault  either  positive  or  negative 
on  his  part,  in  the  circumstances  under  which  the  injury  was  inflicted 
{Mayo  V.  Boston,  etc.,  R.  R.  Co.,  104  Mass.  137  ;  Marble  v.  Ross, 
124  id.  44) ;  and  such  is  the  rule  in  New^  York  {Johnson  v.  Httd- 
son  R.  R.  Co.,  20  N.  Y.  65 ;  Wilds  v.  Hudson  R.  R.  Co.,  24  id. 
430) ;  and  in  Illinois.  Illinois  Cent.  R.  R.  Co.  v.  Cragin,  71  111.  177. 
See  Yol.  4,  pp.  719,  720. 

It  is  held  to  be  error  to  instruct  the  jury  that  contributory  negli- 
gence, to  defeat  the  action,  must  be  proven  conclusively  to  their  minds. 
Prideaux  v.  City  of  Mineral  Point,  43  Wis.  513.     Juries  are  never 
held  to  find  mere  matters  of  fact  on  conclusive  evidence.  Id. 
YoL.  YL— 76 
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CHAPTER  XIII. 

COVENANT  NOT  TO  SUE. 
AETICLE  I. 

GENERAL   RULES. 

Section  1.  Definition  and  nature.    A  covenant  not  to  sue  is  an 

agreement  under  seal,  by  which  the  covenantor,  for  a  sufficient  consid- 
eration, covenants  that  he  will  not  bring  an  action  against  the  coven- 
antee upon  any  of  the  matters,  or  for  any  of  the  causes  specially  named 
in  the  covenant.  In  law  it  operates  either  as  a  release,  or  as  a  suspen- 
sion of  the  cause  of  action,  according  to  its  terms.  A  covenant  not  to 
sue,  general  in  its  terms,  and  unlimited  as  to  time,  is  a  release  of  the 
cause  of  action,  and  may  be  so  pleaded.  Walke7'  v.  McCulloch,  4 
Me.  421 ;  Qarnett  v.  Macon,  6  Call  ( Va.),  308  ;  Jones  v.  Quinniinack, 
29  Conn.  25  ;  StehUns  v.  Niles,  25  Miss.  269 ;  Phelps  v.  Johnson,  8 
Johns.  54.  But  if  the  covenant  be  not  to  sue  within  a  particular  time, 
it  does  not  operate  as  a  release,  but  merely  as  a  suspension  of  the  right 
to  sue,  and  if  suit  is  brought  within  the  period  named,  the  covenant 
may  be  pleaded  to  defeat  the  action  {Ayliff  v.  Scrimsheire,  1  Show,  46), 
but  not  in  bar  of  it.  Wiiians  v.  Huston,  6  Wend.  471  ;  Hoffman  v. 
Brown,  6  N.  J.  Law,  429 ;  Gibson  v.  Gibson,  15  Mass.  112.  It 
amounts  to  a  defeasance,  because  it  defeats,  during  its  existence,  the 
force  or  operation  of  the  claim  to  which  it  relates  {Ayliff  v.  Scriinp- 
shire,  Carth.  64),  and  must  be  of  as  high  character  as  the  instrument  it 
is  sought  to  defeat.  Hayford  v.  Andreios,  Cro.  Eliz.  697.  A  general 
covenant  not  to  sue  is  an  absolute  defeasance,  while  a  covenant  not  to 
sue  for  a  specified  time  is  a  conditional  defeasance.  Fowell  v.  For- 
rest, 2  Wms.  Saund.  48,  note  ;  Wiiums  v.  Huston,  6  Wend.  471.  It 
was  held  in  the  case  first  cited  that  a  defeasance,  in  order  to  be  opera- 
tive, must  have  been  made  at  the  same  time  as  the  instrument  that  it 
is  souirht  to  defeat.  But  such  is  not  the  rule,  and  a  covenant  not  to 
sue  is  operative  and  effectual  although  made  after  the  instrument 
which  it  is  set  up  to  defeat.  Co.  Litt.  207,  a,  236  b;  Hush  v.  Philips, 
Cro.  Eliz.  754.  This  covenant  is  permitted  to  be  pleaded  in  bar,  in 
order  to  avoid  circuity  of  action.     Lacy  v.  Kinnaston,  3  Salk.  298. 
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In  equity,  a  parol  release  of  a  sealed  instrument  is  treated  as  an 
agreement  not  to  sue,  and  is  valid,  if  founded  upon  a  sufficient  consid- 
eration. Albert  v.  Zieglei\  29  Penn.  St.  50.  At  law,  an  oral  agree- 
ment not  to  sue  a  claim  for  a  specified  time,  or  to  extend  the  time  of 
payment  of  a  simple  contract,  if  predicated  upon  a  good  consideration, 
suspends  the  right  of  action,  and  may  be  set  up  to  defeat  the  action,  if 
brought  dm'ing  the  life  of  the  agreement.  But  a  parol  agreement  not 
to  sue  upon  an  instrument  under  seal  is  inoperative  and  cannot  be  set 
up  to  defeat  the  action,  whatever  may  have  been  the  consideration 
therefor.  In  order  to  be  operative  such  an  agreement  must  be  of  as 
high  a  nature  as  the  instrument  to  which  it  relates.  Hayford  v. 
Andrews,  Cro.  Eliz.  697. 

Thus,  where  to  debt  upon  a  bond  conditioned  for  tlie  payment  of 
money,  the  defendant  pleaded  that  the  plaintiff,  "  in  wi'iting  under  his 
own  hand,  agreed  to  give  time  "  to  a  future  day,  the  plea  was  held  bad 
upon  demurrer,  because  it  did  not  set  forth  an  agreement  under  seal. 
Blemerhasset  v.  Pierson,  2  Lev.  234 ;  Cabell  v.  Vaughn,  1  Saund.  291. 
And  it  seems  that  unless  the  instrument  set  forth  in  the  pleading  is 
such  as  in  its  very  nature  imports  an  instrument  sealed  by  the  jparty, 
as,  an  indenture,  deed  or  writing  obligatory  {Hunton  v.  TFb//',  Cro. 
Eliz.  737  ;  Moore  v.  Jones,  2  Str.  815),  it  must  not  only  be  stated 
in  the  plea,  that  the  instrument  is  under  seal,  but  that  it  vxis  sealed  by 
the  iKivty.  And  a  plea  setting  forth  that  "  the  plaintiii  by  an  instru- 
ment in  writing  signed  by  his  own  hand,  and  under  seal,"  is  demur- 
rable ;  because  it  does  not  state  that  it  was  sealed  by  the  party  himself 
{Blemerhassett  v.  Pierson,  2  Lev.  234),  as  the  law  will  not  intend  that 
the  party  sealed  the  instrument  himself,  unless  so  expressed  in  the 
plea,  as  by  the  words  "  under  his  hand  and  seal,"  or  other  words  that 
show  that  he  in  fact  attached  his  seal  to  the  instrument  {Pitzgerald  v, 
Crogg,  Comyn,  139  ;  Hollingworth  v.  Afcue,  Cro.  Eliz.  355),  unless 
the  words  "  by  indenture,"  "  by  deed  "  or  "  by  a  writing  obligatory," 
are  used,  in  which  case  the  law  imports  an  instrument  sealed  by  the 
party  executing  it.  Penson  v.  Hodges,  Cro.  Eliz.  737 ;  Atkinson  v. 
Coatsworth,  1  Str.  512.  See  Fowell  v.  Fondest,  2  Wms.  Saund.  47  dd, 
notes.  Whether  these  technicalities  in  pleading  would  now  be  insisted 
upon  may  be  somewhat  doubtful,  but  the  rules  of  good  pleading 
would  suggest  the  propriety  of  observing  this  particularity,  and  no 
one  but  a  careless  and  slovenly  pleader  would  fail  to  do  so,  and  thus 
jeopardize  the  effect  of  his  plea. 

§  2,  What  is  such  a  covenant,  and  when  a  defense.  As  to  what 
constitutes  a  covenant  not  to  sue,  has  been  stated  in  the  preceding  sec- 
tion, and  it  need  only  be  added  that,  unless  the  covenant  is  express  not 
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to  sue ;  that  is,  if  sucli  is  claimed  to  be  the  legal  effect  of  a  covenant, 
such  force  will  only  be  given  to  it,  when  it  clearly  appears  that  it  was 
the  intention  of  the  party  to  release  the  cause  of  action  pei-petually,  or 
to  suspend  the  riglit  of  action  for  a  specified  time.  Parker  v.  Holmes^ 
4  ]Sr.  H.  97.  Thus,  the  payee  of  a  note  executed  to  the  maker  a  bill  of 
sale  of  certain  property  and  notes,  particularly  describing  them,  and 
of  "  all  other  debts,  notes  and  accounts  of  whatever  nature,  due  me," 
and  it  was  held  that  this  did  not  operate  as  a  transfer  of  this  particular 
note,  nor  as  a  release  of  the  liability  of  the  maker.  Morrill  y.  Morrill, 
26  Gal.  288.  In  order  to  have  that  effect,  such  must  be  the  necessary 
effect  of  the  instrument  and  the  evident  intent  of  the  parties,  a  cove- 
nant being  always  construed  according  to  the  particular  purpose  and 
intent  for  which  it  was  executed.  Solly  v.  Forles,  4  Moore,  448. 
This  principle  was  well  illustrated  in  a  case  where  a  release  was  exe- 
cuted under  the  directions  of  an  award  of  arbitrators.  It  was  so  drawn 
that  it  might  include  other  matters  than  those  adjudicated  by  the  arbi- 
trators, but  the  court  held  that  the  generality  of  the  words  should  be 
restrained  by  the  intention  of  the  parties.  U;pton  v.  Upton,  1  Dowl.  P. 
C.  400.  A  covenant  of  this  character  is  a  defense  by  the  person  in  whose 
favor  it  was  made,  as  to  any  matter  embraced  therein,  but  it  does  not 
operate  as  a  defense  to  any  new  cause  of  action,  arising  subsequent  to 
its  execution  {Brigham  v.  Eveletti,  9  Mass.  438) ;  nor  is  it  a  defense 
unless  the  party  setting  it  up  has  performed  all  the  conditions  upon 
which  it  is  predicated. 

Thus,  where  a  creditor  entered  into  a  covenant  with  his  debtor  to 
receive  the  debt  by  installments,  and  the  debtor  failed  to  pay  the  first 
installment  when  it  became  due,  it  was  held  that  upon  such  failure  the 
creditor  was  entitled  to  sue  for  the  whole  debt,  and  that  the  covenant 
to  receive  it  in  installments  was  no  defense  to  the  action.  ZPpham  v. 
Smith,  7  Mass.  265.  A  covenant  not  to  sue  having  been  pleaded  by 
way  of  defense  to  an  action  cannot  subsequently  form  the  basis  of  an 
action  in  favor  of  the  covenantees  for  its  breach.  White  v.  Dingley,  4 
Mass.  433. 

§  3.  Eifect  of  such  covenants.  A  covenant  never  to  sue  operates 
as  a  release  of  the  particular  claim  or  claims  specified,  and  affords  a  good 
bar  to  an  action  brought  to  enforce  them  {Stelhins  v.  N'iles,  25  Miss. 
267  ;  Guard  \.  Whiteside,  13  111.  7;  Jones  v.  Quinnipiack,  29  Conn. 
25  ;  Sewall  v.  Sjyarrow,  16  Mass.  24) ;  and  the  rule  is  the  same  in  all 
cases  where  the  covenant  is  general,  and  there  is  no  limitation  as  to 
time.  Crihson  v.  Gihson,  15  Mass.  112 ;  Phelps  v.  Johnson,  8  Johns. 
54  ;   Glopper  v.   Union  Bank,  7  Ilarr.  &  J.  (Md.)  92. 

But  where  the  covenant  is  limited  to  a  particular  time,  it  has  been 
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held  that  it  could  not  be  pleaded  in  bar  to  an  action  brought  within  the 
time,  but  that  the  party  must  resort  to  an  action  upon  the  covenant. 
Winans  v.  Huston,  6  Wend.  471 ;  Perhins  v.  Gilman,  8  Pick.  229 ; 
Hoffman  v.  Brown,  6  N.  J.  Law,  429 ;  Thimbleby  v.  Barron,  3  M.  & 
W.  211.  But  the  better  opinion  seems  to  be  that,  where  the  action  is 
not  in  covenant,  the  conditional  covenant  may  be  set  up  to  defeat  the 
action  until  the  time  of  indulgence  has  expired  {Clopper  v.  Union 
Banh  of  Maryland,  7  Harr.  &  J,  [Md.]  93) ;  and  in  any  case,  when 
the  covenant  or  agreement  is  limited,  but  contains  a  condition  that,  in 
case  of  its  violation,  it  shall  operate  as  a  discharge,  it  affords  a  good 
ground  for  a  plea  in  bar  ;  for  by  such  violation  the  right  of  action  is 
discharged.      White  v.  Dingley,  4  Mass.  433, 

"While  a  covenant  not  to  sue  is  treated  as  a  release,  yet  its  legal  effect 
is  not  the  same.  A  release  of  one  joint  debtor,  in  law,  discharges  all. 
Kiffin  V.  Willis,  4  Mod.  379  ;  American  Bank  v.  Doolittle,  14  Pick. 
123 ;  Brown  v.  Marsh,  7  Yt.  327 ;  Elliott  v.  Rolhroolc,  33  Ala.  659 ; 
Vandever  v.  Olark,  16  Ark.  331.  But  a  covenant  not  to  sue  one  of 
several  joint  debtors  does  not  discharge  the  others,  who  are  not  parties  • 
to  the  covenant.  Walmesley  v.  Cooper,  11  Ad.  &  El.  216  ;  Goodnow  v. 
Smithy  18  Pick.  416;  MoClellan  v.  Cumherland  Bank,  24  Me.  566  ; 
Matthey  v.  Gaily,  4  Cal.  62  ;  Couch  v.  Mills,  21  Wend.  424.  The 
covenant  is  personal,  and  only  operates  in  favor  of  those  who  are  parties 
thereto  [Bozeinan  v.  State  Bank,  7  Ark.  328  ;  Gould  v.  Stanton^  16 
Conn.  12) ;  and  if  other  parties  are  liable  with  the  covenantee,  upon  the 
claim  which  the  covenantor  has  covenanted  not  to  sue,  and  he  is  subse- 
quently joined  as  a  party  defendant  with  the  others,  the  covenant  cannot 
be  set  up  to  defeat  the  action.  But  the  covenantee  must  resort  for  re- 
dress to  an  action  upon  the  covenant.  Turner  v.  Davies,  2  Saund.  150, 
n.  2 ;  Dawes  v.  Jeffries,  And.  307.  Thus,  if  A  is  bound  to  B,  and  B 
covenants  never  to  sue  A  upon  the  bond,  the  covenant  is  a  release  of  A 
and  bar  to  an  action  thereon  against  A.  But  if  A  and  B  are  jointly 
bound  to  C,  and  C  covenants  not  to  sue  A  thereon,  but  does  not  cove- 
nant not  to  sue  B,  the  covenant  is  not  a  release  in  its  nature  as  to  either 
A  or  B,  but  stands  as  a  covenant  simply,  and  cannot  be  set  up  as  a  bar 
to  an  action  brought  against  A  and  B.  But  A  must  resort  to  an  action 
on  the  covenant  to  recover  his  damages  for  its  breach.  Lacy  v.  Kynas- 
ton,  12  Mod.  548 ;  Storer  v.  Gordon,  3  M.  &  S.  308 ;  Dean  v.  Newhall, 
8  T.  E.  168  ;  Turner  v.  Davies,  2  Saund.  150,  n.  2.  And  the  rule  is 
the  same  where  the  covenant  is  not  to  sue  one  of  two  tort-feasors.  The 
covenant  not  operating  as  a  release  of  the  covenantee,  cannot  be  set  up 
by  the  other  tortfeasor  as  a  bar  to  an  action  against  him.  Snow  v. 
Chandler,  10  N.  H.  92. 
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§  4.  Who  may  interpose  it.  As  previously  stated,  this  covenant  is 
personal,  and  can  only  be  interposed  by  the  covenantee.  Bozemam,  v. 
State  Banh,  1  Ark.  328.  Thus,  where  A  covenanted  with  B  not  to  sue 
or  molest  him  in  his  person  or  estate,  for  any  estate,  or  act  in  relation 
to  any  estate  of  C,  or  for  any  property  assigned  by  C  in  his  life-time  to 
D,  and  to  save  B  harmless  therefrom,  it  was  held  that,  although  these 
writings  would,  as  between  the  parties,  have  the  effect  of  a  release,  yet, 
they  were  personal  between  the  parties,  and  did  not  affect  any  claim  in 
favor  of  or  against  other  parties  in  relation  to  the  estate.  Gould  v. 
Stanton,  16  Conn.  12.  See,  also.  Couch  v.  Mills,  21  Wend.  42-4,  where 
it  was  held  that  a  covenant  by  the  payee  of  a  note  not  to  sue  one  of 
several  joint  makers  could  not  be  set  up  as  a  defense  to  an  action 
thereon. 

§  5.  How  interposed.  A  covenant  not  to  sue,  like  a  release,  must 
be  specially  pleaded,  and  cannot  be  made  available  under  the  general 
issue.     Johnson  v.  Kerr,  1  S.  &  E.  (Penn.)  25. 
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CHAPTER  XIV. 

COYEETUEE. 
AETICLE  I. 

OF    COVERTURE    AS    A    DEFENSE. 

Section  1.  In  general.  Coverture,  at  common  law,  is  a  bar  to  an 
action  brought  against  a  married  woman  alone,  upon  any  contract  en- 
tered into  by  her,  in  lier  own  name,  either  before  or  after  marriage. 
Howes  V.  Bigelow,  13  Mass.  384  ;  Moses  v.  Fogartie,  2  Hill  (S.  C),  335 ; 
Gilbert  v.  Plants  18  Ind.  3(»s.  If,  however,  an  action  was  commenced 
against  her  while  she  was  sole,  the  action  does  not  abate,  but  the  plaintiff 
may  proceed  to  judgment  and  issue  execution  against  the  wife,  without 
taking  any  notice  of  the  husband.  Cooj)er  v.  Eunchin,  4  East,  521 ; 
King  v.  Jones,  2  Str.  811.  But  ho  cannot  levy  his  execution  upon  the 
property  of  the  wife,  nor  can  he  take  her  body  thereon,  but  he  may  sue 
out  a  scire  facias,  or  bring  debt  upon  the  judgment  against  the  husband 
and  wife,  and  the  husband  will  not  be  permitted  to  inquire  into  the 
merits  of  the  judgment.  Haines  v.  Corliss,  4  Mass.  659.  If,  however 
the  wife  dies  before  a  joint  judgment  is  obtained,  the  creditor  cannot 
obtain  a  judgment  against  the  husband  {Heard  v.  Stamford,  3  P.  Wms. 
411)  ;  and  this  is  so,  even  though  he  acquired  all  her  property  before 
her  death.  Tahh  v.  Boyd,  4  Call  (Ya.),  453  ;  Morrow  v.  WTiitesides, 
10  B.  Monr.  411.  But  if  she  dies  after  judgment  against  both,  but  be- 
fore execution  has  issued,  an  execution  may  issue  against  the  husband 
alone,  because  the  judgment  has  altered  the  debt.  0'' Brian  v,  Bam,  3 
Mod.  186.  From  the  moment  of  her  marriage,  by  the  common  law,  the 
wife  is  placed  under  legal  disabilities,  and,  in  a  word,  loses  her  identity 
in  a  legal  sense.  She  has  no  power  of  entering  into  any  kind  of  con- 
tract on  her  own  behalf,  so  as  to  incur  any  legal  liability  thereon,  as,  in 
law,  her  separate  existence,  so  far  as  any  liability  ex  contractu  is  con- 
cerned, is  annihilated.  Farrar  v.  Bessey,  24  Yt.  89  ;  Long  v.  Long^ 
14  K  J.  Eq.  462. 

§  2.  When  available  as  a  defense.  From  what  has  already  been 
said  as  to  the  effect  of  marriage  upon  the  rights  and  powers  of  a  feTne 
9ole  it  follows  as  a  matter  of  course,  that  she  cannot  be  sued  alone  upon 
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any  contract  entered  into  by  her  before  marriage.  By  the  marriage  the 
husband  succeeds,  or  may  succeed  to  all  her  rights,  and  as  a  conse- 
quence he  is  burdened  with  all  her  liabilities,  and  if  she  is  sued  alone 
upon  such  a  contract,  lohe  may  plead  her  coverture  in  abatement  of  the 
action.  But  she  may  be  joined  with  her  husband,  as  co-defendant  in  such 
an  action,  and  in  that  case  her  coverture  does  not  operate  as  a  defense. 
Morris  v.  Norfolk,^  1  Taunt.  212.  Indeed  she  must  be  joined  with 
the  husband  upon  all  contracts  made  by  her  before  marriage,  because 
they  are  not  his  contracts.  Mitchinson.  v.  Heioson^  7  T.  R.  348.  The 
liability  of  the  husband  for  the  debts  of  the  wife  contracted  before 
marriage  continues  only  during  coverture,  consequently  upon  her 
death,  or  upon  a  dissolution  of  the  marriage  by  the  courts,  his  liability 
ceases.  Cole  v.  Shurtleff^  41  Vt.  311 ;  Bryan  v.  Doolittle,  38  Ga. 
255  ;  Waul  v.  Kirhinan,  13  Sm.  &  M.  599.  So  it  ceases  with  his  death, 
and  his  estate  cannot  be  charged  with  such  claims  {Cxireton  v.  Moore^ 
2  Jones'  Eq.  [J^.  C]  204;  Chaj)line  Y.Moore,  7  Monr.  150);  nor 
can  his  estate  be  charged  with  debts  created  by  her  after  his  death. 
Howes  V.  Sigelow,  13  Mass.  384.  Coverture  is  a  good  defense  to  an 
action  brought  upon  a  note  executed  by  the  wife  during  coverture, 
although  her  husband  is  dead,  and  she  has  promised  to  pay  the  note 
since  his  death  {Goodhue  v.  Barnwell,  Rice's  [S.  C]  Ch.  198  ;  Howe 
V.  Wildes,  34  Me.  566  ;  Porterfield  v.  Butler,  47  Miss.  165) ;  unless 
a  new  consideration  for  such  promise  is  shown.  Yance  v.  Wells,  6  Ala. 
737;  Bauer  N.  Bauer,  40  Mo.  61.  But  in  many  of  the  States,  by 
statute,  a  married  woman  possesses  the  power  to  charge  her  separate 
estate  by  her  own  contract,  and  in  such  cases,  she  may  be  sued  thereon 
as  though  sole  {Corn  Exchange  Ins.  Co.  v.  Bdbcoch,  42  N.  Y.  [3  Hand] 
613) ;  and,  when  she  purchases  property  in  her  own  name,  and  upon 
her  own  credit,  it  will  be  presumed  that  she  intended  to  charge  her 
separate  estate  therewith,  although  the  property  purchased  was  what 
are  denominated  necessaries,  and  such  as  she  could  have  pledged  the 
credit  of  the  husband  for.  Miller  v.  Brown,  47  Mo.  504 ;  4  Am. 
Eep.  345 ;  Phillips  v.  Graves,  22  Oliio  St.  371. 

Although  a  married  woman  may,  by  statute,  possess  the  power  to 
contract  debts  in  her  own  name,  and  to  charge  her  separate  estate 
therewith,  and  may  by  such  statute  be  sued  alone  thereon,  in  the  State 
where  the  contract  is  made,  yet  she  cannot  be  made  liable  thereon  in 
another  State  where  she  has  her  domicile,  in  which  no  such  statute  ex- 
ists, and  in  such  a  case,  her  coverture  is  a  complete  defense  to  an  action 
against  heron  the  note.  Banky.  Williams,  ^^Mis,^.  618;  S.  C,  12  Am. 
Rep.  319. 

Coverture  is  a  good  defense  to  a  mortgage  made  by  a  married  woman 
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upon  her  separate  real  estate  except  where  the  statute  otherwise  pro- 
vides. Simpers  v.  Sloan,  5  Cal.  457.  Even  where  a  married  woman 
bj  statute  is  clothed  with  power  to  contract  in  reference  to  her  sole  es- 
tate, coverture  is  'prima  facie  a  defense  to  an  action  upon  a  note 
executed  by  her  which  is  silent  as  to  the  capacity  in  which  she  exe- 
cuted it,  the  presumption  being  that  the  debt  for  which  it  was  given 
was  for  the  common  benefit  of  her  husband  and  herself  {Bowles  v. 
Turner,  15  La.  Ann.  352) ;  and  in  order  to  prevent  the  operation  of  the 
defense,  it  must  be  shown  that  she  held  property  for  her  sole  and  sep- 
arate use  {Shannon  v.  Canney,  44  IST.  H.  592)  ;  and  that  the  debt 
inured  to  her  separate  benefit.  Thompson  v.  Chick,  19  La.  Ann.  206. 
Coverture  is  a  defense  at  common  law  to  an  action  upon  a  contract 
entered  into  by  her  for  the  purchase  of  land  {Johnston  v.  Jones,  12  B. 
Monr.  [Ivy.]  326) ;  or  for  the  sale  of  her  land  {Lane  v.  McKeen,  15 
Me.  304;  Butler  r.  Buckingham,  5  Day  [Conn.],  492;  Pilcher  v. 
Smith,  2  Head,  208) ;  or  upon  an  agreement  to  lease  it.  Andriot  v. 
Laiorence,  33  Barb.  142. 

So,  even  where  by  statute  she  is  authorized  to  convey  lands  held  to 
her  separate  use,  she  cannot  bind  herself  by  a  covenant  of  warranty  in 
the  deed  {Nunnally  v.  White,  3  Mete.  [Ky.]  584),  and,  except  so  far  as 
authorized  by  statute,  her  deed  is  a  nullity  {Herrington  v.  Uerrington, 
1  Miss.  322),  unless  her  husl^and  joins  with  her  in  the  conveyance 
{Manchester  v.  Hough,  5  Mas.  [C.  C]  67  ;  Gillespie  v.  Johnson,  Wright 
[Ohio],  231),  and  without  stopping  to  particularize  more  fully,  it  may 
be  said  that  coverture,  by  the  common  law,  is  a  full  and  complete 
defense  to  an  action  against  a  married  woman  alone,  upon  any  contract 
or  obligation  entered  into  by  her  before  her  marriage,  as  well  as  to  all 
contracts  or  obligations  entered  by  her  during  marriage  ;  and^that,  as 
to  contracts  entered  into  by  her  during  marriage,  the  husband  cannot 
be  charged,  unless  he  authorized  her  to  make  them,  or  they  were  for 
necessaries  {Hancock  v.  Merrick,  10  Cush.  41  ;  Zelgler  v.  David,  23 
Ala.  127 ;  Rea  v.  Durkee,  25  111.  503  ;  Mott  v.  Comstock,  8  Wend. 
544);  and  in  any  case,  if  credit  was  given  to  the  wife  alone,  the  hus- 
band cannot  be  held  liable  therefor,  as  the  very  fact  that  credit  was 
given  to  her  repels  the  presumption  of  an  obligatory  contract  on  the 
husband.  Carter  v.  Hoioard,  39  Yt.  106 ;  Hill  v.  Goodrich,  46  N. 
H.  41 ;  Taylor  v.  Shelton,  30  Conn.  122  ;  Simmons  v.  McElwain,  26 
Barb.  419.  Thus,  where  money  was  deposited  with  the  wife,  it  was 
held  that  the  husband  could  not  be  charged  therefor  unless  it  was 
shown  that  she  received  it  at  his  request,  or  was  authorized  to  receive 
it  as  his  agent.  Gilbert  v.  Plant,  18  Ind.  308.  Prima  facie  the 
husband  is  not  responsible  even  for  necessaries,  furnished  to  his  wife 
Vol.  YL— 77 
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when  she  is  living  separate  and  apart  from  him,  and,  in  order  to  charge 
him  therefor,  it  must  be  shown  eitlier  that  she  is  so  living  with  his 
assent,  or  that  he  deserted  her,  or  that  she  left  him  because  she  was, 
by  reason  of  his  misconduct  or  ill  treatment,  compelled  to  do  so  {Rea 
V.  DurJcee,  25  111.  503  ;  Snooer  v.  Blair,  25  N".  J.  Law,  94  ;  Mott  v. 
ComstocTc,  8  Wend.  5-14 ;  Brown  v,  Mudgett,  40  Yt.  68  ;  Porter  v. 
Bobb,  25  Mo.  36),  and  the  burden  is  upon  the  plaintiff  to  establish  all 
the  elements  requisite  to  charge  the  husband  with  liability.  Walker 
V.  jSinipsoii,  7  Watts  &  Serg.  83  :  Munroe  County  v.  Budlong,  51 
Barb.  493  ;  Frost  v.  Willis,  13  Yt.  202  ;  Allen  v.  Aldrich,  29  K.  H. 
63.  If  he  is  shown  to  have  assented  to  her  living  apart  from  him,  he 
cannot  prevent  a  recovery  by  showing  that  he  made  her  an  ample 
allowance  for  her  support,  if  that  allowance  was  in  fact  inadequate. 
Beese  v.  Chitton,  36  Mo.  598. 

JS^ot  only  is  coverture  a  complete  defense  at  common  law  to  an  action 
against  the  wife  arising  out  of  any  contract,  but  it  is  a  complete  defense 
to  tortious  actions  growing  out  of  them,  and  this  is  the  rule  even  though 
the  husband  is  joined  with  her  as  a  party  defendant ;  because,  being 
exempt  from  contract  liability  except  as  stated,  ante,  607,  §  1,  she  can- 
not be  joined  as  co-defendant  with  the  husband  in  any  action  upon  a 
contract  made  by  her  during  coverture,  or  iipon  any  matter  growing 
out  of  or  connected  thereiolth.  She  cannot  be  made  chargeable  upon 
a  warranty  made  by  her,  nor  for  fraud  or  deceit  practiced  by  her  either 
in  buying  or  selling  property.  Liverjpool,  etc.,  Loan  Association  v. 
Fairhurst,  9  Exch.  422.  This  doctrine  was  held  and  satisfactorily 
sustained  in  the  case  last  cited.  In  that  case  the  wife  was  sued  jointly 
with  the  husband  for  the  fraud  of  the  wife  in  fraudulently  representing 
to  the  plaintiffs  that  she  was  sole  and  unmarried  at  the  time  oi  signing 
a  note  with  the  husband,  in  consequence  of  which  the  plaintiff"  was  in- 
duced to  loan  the  husband  the  sum  of  £30,  upon  the  note.  The  court 
held  that  the  action  could  not  be  maintained  against  the  wife,  Pollock, 
C.  B.,  saying :  "  Kfeme  covert  is  unquestionably  incapable  of  binding 
herself  by  a  contract ;  it  is  absolutely  void,  and  no  action  will  lie  against 
herself  or  her  husband  for  the  breach  of  it.  But  she  is  undoubtedly 
responsible  for  all  torts  committed  by  her  during  coverture,  and  the 
husband  must  be  joined  as  defendant.  They  are  liable  therefore  for 
frauds  committed  by  her  on  any  person,  as  for  any  other  personal 
wrongs.  But  where  the  fraud  is  directly  connected  with  the  contract 
with  the  wife,  and  is  the  means  of  effecting  it,  and  ^parcel  of  the  same 
transaction,  the  wife  cannot  be  responsible  and  the  husband  be  sued 
for  it  together  with  the  wife."  A  similar  doctrine,  in  a  case  involving 
similar  facts,  was  held  in  Qoo^per  v,  Witham,  2  Lev.  247.     In  Cross  v. 
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JEvarts,  28  Tex.  523,  it  was  held  that  a  refusal  by  a  married  woman  to 
fulfill  a  promise  made  bj  lier  to  convey  her  homestead,  which  promise, 
the  plaintifi:'  might  have  known  she  had  a  right  to  retract  at  any  time, 
would  not  support  an  action  for  damages  for  the  fraud. 

It  is  held  by  some  of  the  courts  that  the  executory  contract  of  a  mar- 
ried woman  being  void  as  a  contract  cannot  be  supported  upon  the  ground 
of  estoppel.  Oglesby  Coal  Co.  v.  Pasco,  Y9  111.  164 ;  Wood  v.  Terry ^ 
30  Ark,  385.  But  in  Michigan  it  has  been  held  that  she  may  be  estopped 
by  her  deliberate  conduct  misleading  another  {Norton  v.  Nichols,  35 
Mich.  148) ;  and  a  similar  doctrine  has  been  held  in  New  Hampshire. 
Thus,  where  a  married  woman  induced  the  plaintiff  to  sell  her  goods  by 
representing  that  she  was  the  owner  of  a  certain  bank  check  for  $100, 
out  of  which  she  promised  to  pay  for  the  goods  when  delivered,  it  was 
held  that  she  was  estopped  from  denying  that  she  was  the  owner  of  the 
check,  and  therefore,  as  under  the  statute  \he  case  showed  a  contract  re- 
specting her  separate  property,  she  might  be  sued  personally  thereon. 
Head  V.  Hall,  57  N.  H.  482.  But  at  common  law  the  rule  would  be 
otherwise,  and  she  could  not  be  made  chargeable,  either  upon  the  ground 
of  estoppel  or  fraud.  Liverpool,  etc.,  Loan  Ass'n  v.  Fairhurst,  9  Exch, 
422 ;  Wood  v.  Terry,  30  Ark.  385  ;  Oglesby  Coal  Co.  v.  Pasco,  79  111. 
164.  Even  where,  by  statute,  a  married  woman  is  permitted  to  make 
contracts  binding  upon  herself  respecting  her  separate  estate,  it  is  held 
that  she  has  no  power  to  do  this  without  the  consent  of  her  husband, 
unless  she  expressly,  or  by  necessary  inference,  charges  her  estate  there- 
for {Pippen  V.  Wesson,  74  N.  C.  437) ;  and  if  a  married  woman  has  no 
separate  estate  she  cannot  be  held  chargeable  personally  for  a  debt  con- 
tracted by  her,  unless  she  charges  the  very  property  which  she  purchases 
therewith.  Mears  v.  Kearney,  1  Abb.  (IST.  Y.)  N.  C.  303  ;  Spencer  v. 
Humiston,  9  Hun  (N.  Y.),  71.  The  husband  cannot  be  made  charge- 
able for  debts  created  by  the  wife  in  reference  to  her  separate  estate 
{Trieber  v.  Stover,  30  Ark.  727) ;  nor  can  the  separate  estate  of  the  wife 
be  made  chargeable  with  debts  created  by  the  husband,  although  the 
property  for  which  the  debt  was  created  was  used  for  the  benefit  of  her 
separate  property  ;  and  this  is  so,  even  though  she  had  contemporaneous 
knowledge  of  such  purchase,  and  of  the  use  to  which  the  property  was 
to  be,  and  in  fact  was  put ;  as,  for  materials  with  which  to  erect  build- 
ings upon  her  land.  Fergtison  v.  Spear,  65  Me.  277 ;  Essli/nger  t. 
Hxcebner,  22  Wis.  632  ;  Coi^ning  v.  Lewis,  54  Barb.  51 ;  36  How. 
425.  But  if  the  husband  fraudulently  represents  himself  to  be  the 
owner  of  the  property,  and  the  wife  knows  it,  and  sanctions  and  adopts 
the  benefit  of  the  fraud,  she  will  be  liable.  Mattice  v.  Lillie,  24  How. 
264  ;   Miller  v.  Runt,  1  Hun,  491 ;    3  N.  Y.    (T.  &  C.)  762. 
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Covertui'e  is  a  complete  defense  to  an  action  brought  either  against 
the  husband  and  wife  separately  or  jointly,  for  property  purchased  by 
the  wife  upon  credit,  of  one  who  did  not  at  the  time  of  giving  such 
credit  know  that  she  was  a.  feme  covert.     In  such  a  case  he  cannot  claim 
that  he  gave  credit  to  the  husband,  or  upon  the  expectation  that  he  would 
pay  for  the  goods,  and,  where  goods  are  sold  under  such  circumstances, 
unless  they  are  shown  to  have  been  consumed  in  the  husband's  family, 
or  in  some  way  come  to  his  use,  or  that  he  has  sanctioned  or  adopted  her 
contract,  he  cannot  be  made  chargeable  therefor,  nor  can  the  amount  be 
recovered  of  the  wife.     Fi'eestone  v.  Butcher.,  9  C.  &  P.  64:3.     Where 
a  husband  is  living  with  his  wife  in  his  own  house  he  is  liable  for  goods 
which  he  permits  her  to  receive  there ;  she  is  considered  as  his  agent, 
and  the  law  iznplies  a  promise  on  his  part  to  pay  their  value.     But  it 
must  be  understood  that  he  must  hnow  that  she  receives  the  goods,  and 
that  she  has  no  other  means  of  paying  therefor  except  sueh  as  he  pro- 
vides.  Id.     If  they  are  not  cohabiting,  he  is  only  liable  for  such  neces- 
saries as  from  his  situation  in  life  he  is  able  to  supply  her.     But  it  seems 
that  even  where  they  are  parted,  and  he  knows  of  and  has  any  control 
over  goods  improvidently  ordered  by  her,  so  as  to  have  it  in  his  power 
to  return  them  to  the  trader,  and  he  does  not  do  so,  or  cause  them  to  be 
returned,  he  adopts  her  act  and  renders  himself  liable.     And  it  makes 
no  difference  what  may  be  the  husband's  circumstances,  if  he  allows  his 
wife  to  assume  an  appearance  tvhich  he  is  iinahle  to  support,  he  is  an- 
swerable for  tlie  consequences  ;  the  rule  being  that,  where  a  person  is 
deceived,  the  loss  must  fall  upon  him  by  whose  connivance  it  occurred. 
Waithman  v.  Wakefield,  1  Camp.  120.     But  it  is  the  duty  of  a  person 
to  make  inquiries  before  giving  credit  to  a  married  woman  who  is  a 
stranger  to  him,  and  if  he  neglects  to  do  so,  he  must  suffer  the  conse- 
quences resulting  from  the  lack  of  such  information  as  he  might  have 
obtained  upon  reasonable  inquiry.  Id.;  Montague  v.  Espinasse,  1  C.  & 
P.  502.     The  ground  upon  which  the  wife's  contracts  bind  the  husband 
is  by  presumed  assent  only;  consequently,  except  as  to  necessaries,  if  he 
did  not  Icnow  of  the  contract,  or  if  he  expressly  dissented  before  the 
contract  was  entered  into,  he  cannot  be  made  chargeable  thereon  {Eth- 
eringtouY.  Parrot,   1  Salk.  118);    and  this  rule  applies  in  all  cases 
where  the  husband  has   forbidden  people  from   trusting  his  wife  on 
his  account.     Even  though   he   has  never  given  such  notice,  it  was 
said   by  Holt,  C.  J.,  in  the  case  last  cited,  that  if  a  wife  "  takes  up 
goods,  as  silks,  for  the  purpose,  and  pawns  them  before  they  are  made 
into  clothes,  the  husband  shall  not  pay  for  them  ;  because  they  never 
came  to  his  use ;    otherwise  if  they  are  made  up  and  worn,  and  then 
pawned."     But   it  would  hardly  seem  that  the  last  proposition  of  the 
learned  chief  justice  is  regarded  as  a  sound  rule  of  law,  unless  the 
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dresses  were  necessaries,  within  the  strict  rule,  or  unless  her  husband 
had  seen  her  wear  them,  or  knew  that  she  had  them  {Montague  x. 
Espinasse,  1  C.  &  P.  502) ;  nor  even  then,  if  she  had  a  separate  es- 
tate, or  other  means  of  getting  them,  independent  of  him.  Where 
the  wife  is  living  with  her  husband,  she  cannot  prima  facie  charge 
her  husband  upon  contracts  entered  into  by  her  for  necessaries.  The 
person  seeking  to  charge  him  with  liability  must  go  farther,  and 
show,  either  that  the  husband  did  not  supply  her,  or  that  he  in  some 
way,  expressly  or  impliedly,  gave  his  assent  to  the  purchase.  In  the 
case  last  cited,  the  defendant' s  wife  purchased  of  the  plaintiff  jewelry 
to  the  amount  of  £83.  It  was  not  shown  that  the  defendant  knew  of 
the  purchase,  or  that  he  had  ever  seen  her  wear  the  jewelry,  and  the 
court  held  that  no  recovery  could  be  had  therefor.  Where  credit  is 
given  to  a  married  woman  while  she  is  living  apart  from  her  husband, 
prima  facie  he  is  not  liable  therefor,  but  the  person  seeking  to  charge 
hhn  with  liability  must  show  that  her  so  living  proceeded  from  some 
cause  which  would  justify  it.  Mainwaring  v.  Leslie,  2  C.  &  P.  507. 
As  has  previously  been  stated,  the  wife  cannot  be  proceeded  against  upon 
her  contracts  made  while  married,  although  her  husband  is  not  charge- 
able thereon,  and  as  to  her,  even  after  the  death  of  her  husband,  cover- 
ture at  the  time  when  the  contract  was  entered  into  is  a  complete  and 
full  defense,  although  she  retains  the  property  and  derives  an  advantage 
therefrom  after  her  husband's  death  {Davis  v.  Bmmham,  27  Yt.  562 ; 
Liverpool,  etc..  Loan  Ass'n  v.  Fairhurst,  9  Exch.  422) ;  and  even  a 
promise  by  her  to  pay,  made  after  her  husband's  death,  will  not  fix  her 
liability  therefor,  unless  there  is  some  new  consideration  therefor  (  Yance 
V.  Weils,  6  Ala.  737  ;  Howe  v.  Wildes,  34  Me.  566) ;  and  this  is  so,  al- 
though she  had  a  separate  estate,  unless  it  is  shown  that  she  contracted 
the  debt  in  respect  to  it.     Shannon  v.  Canney,  44  N.'  H.  592. 

§  3.  When  not  available  as  a  defense.  Coverture  is,  at  the  com- 
mon law,  a  complete  defense  to  an  action  brought  against  a  married 
woman  upon  a  contract  entered  into  by  her  while  coverture  existed,  a,nd 
this  is  so,  even  after  her  husband's  death.  Liverpool,  etc..  Loan  Ass'n 
V.  Fairhurst,  9  Exch.  422.  But,  although  by  her  marriage  she  ceases 
to  be  personally  liable  upon  debts  created  by  her  hefore  she  entered  into 
the  relation,  so  that,  even  though  a  judgment  should  be  entered  against 
her  thereon,  an  execution  to  satisfy  it  cannot  be  levied  upon  either  her 
body  or  estate,  yet,  after  her  husband's  death,  her  liability  thereon  is 
revived,  and  she  cannot  set  up  the  fact  of  her  previous  coverture  in  de- 
fense thereto.  Her  marriage  does  not  discharge,  but  merely  suspends 
her  liability.  But  she  is  not,  upon  the  death  of  her  husband,  responsible 
for  debts  created  by  her  while  married,  Woodmam,  v.  Chapmany  1 
Camp.  189. 
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A  married  woman  living  apart  from  her  husband,  and  having  a  sep- 
a/rate  estate,  or  a  corrvpetent  maintenance  jpaid  to  Tier,  has  been  held  liable 
to  suit  for  necessaries  furnished  to  her.  Barwell  v.  BrooTies,  3  Doug. 
371.  But,  in  the  absence  of  these  elements,  unless  the  husband  has  de- 
serted her,  the  mere  fact  that  she  lives  apart  from  her  husband  does  not 
remove  her  disabilities  {High  Y.Worley,  33  Ala.  196  ;  Com.  v.  CuUins,  1 
Mass.  IIG) ;  and  this  is  so,  even  though  she  is  living  in  adultery,  and 
under  such  circumstances  that  the  husband  is  not  bound  to  contribute 
to  her  support,  or  liable  for  her  debts,  unless  she  has  a  separate  estate, 
or  a  separate  maintenance.  Gilchrist  v.  Brown,  4  T.  R.  766  ;  Stedman 
V.  Gooch,  1  Esp.  3. 

Where  the  husband  has  deserted  the  wife,  in  the  ordinary  sense  of 
the  term,  she  may  make  contracts  in  her  own  name,  and  sue  and  be  sued 
as  2.  feme  sole  and  coverture  is  no  bar  thereto.  In  such  a  case  the  hus- 
band is  treated  as  having  renounced  all  his  marital  rights  and  relations 
{Ayer  v.  Warren,  47  Me.  217  ;  Gregory  v.  Paul,  15  Mass.  31 ;  King  v. 
PaddocTc.,  18  Johns.  141 ;  Mead  v.  Hughes,  15  Ala.  141) ;  and  this  is 
also  the  rule  when  she  is  divorced  a  mensa  et  thoro.  Pierce  v.  Burn- 
ham,  4  Mete.  (Mass.)  303.  But  a  mere  temporary  absence  of  the  hus- 
band upon  business,  and  with  an  intention  of  returning  to  his  wife,  does 
not  divest  her  of  the  disabilities  of  coverture,  or  of  the  protection  from 
liability  upon  contracts  entered  into  by  her  during  his  absence  {RoHn- 
son  V.  Reynolds,  1  Aik.  [Yt.]  174  ;  Concord  v.  BelUs,  10  Cush.  276) ; 
and  this  is  so,  even  though  the  absence  is  long  continued.  Thus,  where 
the  husband  had  been  absent  seven  years  in  the  East  Indies,  it  was  held 
that  the  Avif e  could  not  be  treated  as  a  feme  sole,  even  though  she  had 
carried  on  business  as  such  {Com.  v.  Ctdlins,  1  Mass.  116) ;  but  in  a 
Pennsylvania  case  it  was  held  that  a  feme  covert  whose  husband  was  a 
mariner  and  had  been  absent  upon  a  voyage  for  two  years,  leaving  her 
no  support  but  her  labor,  might  be  treated  as  a  feme  sole  during  his  ab- 
sence. Valentine  v.  Ford,  2  Browne  (Penn.),  193.  If  the  husband 
has  been  absent  seven  years,  and  has  not  been  heard  from,  a  presump- 
tion of  his  death  is  raised,  and  the  wife  is  liable  upon  her  contracts  as  a 
feme  sole  {Boyce  v.  Owens,  1  Hill  [S.  C],  8  ;  and  the  same  rule  prevails 
when  the  husband  leaves  the  State  with  no  intention  of  returning 
{Bean  v.  Morgan,  4  McCord,  148) ;  and  especially  is  this  the  case,  if, 
after  his  departure,  she  has  traded  and  contracted  as  a,  feme  sole.  Mead 
V.  Hughes,  15  Ala.  141.  But  frequent  protracted  absences  on  the  part 
of  her  husband  do  not  have  this  effect,  even  though  she  has  assumed  to 
act  and  trade  as  a  fe7ne  sole.  Rogers  v.  Phillips,  8  Ark.  366.  Cover- 
ture is  not  a  defense  in  any  case  where  the  wife  may  be  properly  jomed 
with  the  husband  as  a  party  defendant  (  Williams  v.  Smith,  1  Dowl.  P. 
C.  632) ;  nor  is  it  a  defense  in  an  action  against  her  for  a  tort  committed 
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by  her,  even  in  the  presence  of  her  husband  ;  as,  for  trover  in  wrong- 
fully refusing  to  deliver  up  goods  to  the  owner  on  demand  {Catterall^. 
Kenyan^  3  Q.  B.  310  ;  2  Gale  &  D.  545) ;  or  for  a  trespass  {Smalley  v. 
Kerfoot,  2  Stra.  1094) ;  or,  indeed,  for  any  tortious  act,  not  arising  out 
of  or  immediately  connected  with  a  contract.  Adeljphi  Loan  Asin\. 
Fairhurst,  9  Exch.  422.  In  those  States  where,  by  statute,  a  married 
woman  is  permitted  to  make  contracts  in  reference  to  her  separate 
estate,  and  to  sue  and  be  sued  in  reference  thereto,  it  is  held  that  she 
can  make  no  contract  except  in  reference  to  her  separate  estate,  and  it 
is  a  good  defense  that  the  contract  did  not  relate  to  or  bind  her  separate 
property.  AmesY.  Foster,  42  N^.  H.  381;  McCormich  x.  Holbrook, 
22  Iowa,  487 ;    Young  v.  Paul,  10  N.  J.  Eq.  401. 

But  where  she  is  permitted  to  carry  on  business  on  her  own  account 
and  in  her  own  name,  she  binds  herself  personally,  and  also  her  property. 
She  is  regarded,  so  far  as  her  business  is  concerned,  and  every  thing 
connected  with  it,  or  appertaining  to  it,  in  the  same  light  as  2,  feme  sole, 
and  may  sue  and  be  sued  as  such.  Barton  v.  Beer,  35  Barb.  T8.  Thus, 
in  Massachusetts  it  is  held  tliat  a  married  woman,  who  carries  on  the 
business  of  keeping  boarders  on  her  sole  and  separate  account,  and  pur- 
chases goods  to  be  used  in  her  business  upon  her  sole  credit,  is  liable 
personally  therefor,  although  lier  luisband  lived  with  her  at  the  time 
she  purchased  the  goods ;  but  that  if  she  did  not  purchase  the  goods  on 
her  own  credit,  or  the  vendee  took  the  husband's  note  therefor,  she  can- 
not be  charged  therefor.  Parker  v.  Simonds,  1  Allen,  258.  See,  also, 
to  the  same  effect,  and  holding  that  a  married  woman  trading  on  her 
sole  account  is  liable  upon  a  note  executed  by  her  therefor.  Goulding 
V.  Davidson,  26  K.  Y.  (12  Smith)  604.  In  Kew  York,  except  where 
her  contract  relates  to  her  separate  estate,  she  does  not  become  personally 
liable  upon  a  note  signed  by  hex',  as,  where  she  signs  as  surety  for  her 
husband,  nor  does  her  estate  become  liable  thereon,  unless  she  expressly 
charges  it  with  the  debt  {Man.  B.  &  M.  Co.  v.  Thompson,  58  IN^.  Y. 
[13  Sick.]  80) ;  or  such  an  intent  may  be  inferred  from  the  surrounding 
circumstances,  as,  where  she  trades  upon  her  own  account  and  is  living 
apart  from  her  husband,  supporting  a  separate  household.  Conlin  v. 
Cantrell,  64  N.  Y.  (19  Sick.)  217;  Bogert  v.  G^dich,  65  Barb.  322;  S. 
C,  45  How.  385.  In  "Wisconsin,  her  contracts,  when  necessary  or  con- 
venient to  the  proper  use  and  enjoyment  of  her  separate  estate,  are  held 
to  be  binding  upon  liei*  personally,  htit  in  no  other  case.  Todd  v.  Lee,  15 
Wis.  365.  In  ISTew  York  she  has  been  held  not  liable  upon  an  accommo- 
dation note,  even  in  the  hands  of  an  innocent  holder  {Scudder  v.  Gori^ 
18  Abb.  Pr.  223  ;  S.  C,  3  Robt.  661) ;  and  in  ]S"orth  Carolina  it  is  held 
that,  under  the  statute,  she  has  no  power  to  contract  a  personal  debt, 
even  with  the  consent  of   the  husband,  unless  her  separate  estate  is 
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charged  therefor,  either  expressly  or  by  necessary  implication.  Plppen 
V.  Wesson^  74  N.  C.  437.  Where  a  married  woman  signs  a  note  with 
her  husband,  and  a  part  of  the  consideration  is  a  debt  due  from  her 
husband,  and  a  part  for  property  sold  to  her,  she  cannot  be  made  liable 
thereon,  except  to  the  extent  of  the  consideration  that  moved  to  her. 
Spencer  v.  Huiniston,  9  Hun  (N.  Y.),  71. 

It  would  be  impracticable  in  a  work  of  this  character  to  note  all  the 
changes  made  by  statutes  in  reference  to  the  powers  of  married  women 
in  the  several  States,  from  what  they  ate  at  common  law.  Essential 
and  important  changes  in  many  respects  have  been  made,  to  ascertain 
the  exact  extent  of  which  the  statutes  and  the  decisions  thereunder,  in 
the  several  States,  should  be  consulted. 

§  4.  Coverture  of  plaintiff.  The  marriage  of  a  feme  sole  pending 
an  action  in  her  favor,  by  the  common  law,  may  be  pleaded  in  abatement 
thereto,  if  a  continuance  of  the  action  has  not  intervened  between  the 
plea  and  the  marriage.  Haines  v.  Corliss,  4  Mass.  659 ;  Wilson  v. 
Hamilton,  4  S.  &  R.  238  ;  Bates  v.  Stevens,  4  Yt.  545 ;  Norihum  v. 
Kellogg,  15  Conn.  569 ;  Boynton  v.  Boynton,  21  N.  H.  246.  In  most 
of  the  States  provision  is  made  by  statute  for  this  emergency,  and,  in 
a  given  case,  the  statute  should  be  consulted  to  ascertain  whether  the 
common -law  rule  has  been  changed. 

§  5.  Coverture  of  defendant.  The  marriage  of  a  feme  sole,  while 
an  action  at  law  is  pending  against  her,  does  not  abate  the  suit,  but  the 
plaintiff  may  proceed  to  judgment  without  taking  any  notice  of  her 
husband ;  and  this  is  so,  whether  she  is  sued  in  her  own  right  or  in  a 
representative  capacity.  Com.  v.  Phillipsburg,  10  Mass.  78  ;  Camphell 
V.  Bowne,  5  Paige,  54  ;  Henderson  v.  McClure,  2  McCord,  469.  But 
the  plaintiff  cannot  enforce  the  judgment  by  execution,  either  against 
her  person  or  property,  but  must  bring  scire  facias  to  revive  the  judg- 
ment against  her  and  her  husband,  or  bring  debt  upon  judgment  thereon 
against  them  {Cooper  v.  Httnchin,  4  East,  521 ;  King  v.  Jones,  2  Stra. 
811 ;  Heard  v.  Stamford,  3  P.Wms.  409);  and  if  she  dies  pending  the 
proceedings,  and  before  judgment,  the  husband  is  discharged  from  all 
liability  thereon.  Id.  But  if  she  dies  after  judgment,  but  before  exe- 
cution has  issued,  the  husband  is  liable  to  execution  thereon.  Storr  v. 
Lee,  1  P.  &  D.  633 ;  Lochwood  v.  Salter,  5  B.  &  Ad.  303. 

§  6.  Defense^  how  interposed.  Coverture  maybe  specially  pleaded 
( Wartley  v.  Eayner,  2  Doug.  637  ;  Lake  v.  Ruffle,  2  Har.  &  W.  203) ; 
or,  it  may  be  shown  under  the  general  issue,  in  all  actions  ex  contractu, 
when  the  contract  or  obligation  is  void.  Lambert  v.  Atkins,  2  Camp. 
272  ;  Moss  v.  Smith,  1  M.  &  G.  228) ;  but  not  when  it  is  only  void- 
able. Id. 
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CHAPTER  XY. 

CUSTODY  OF  THE  LAW. 
AETICLE  I. 

ITS    YALUE    AS    A   DEFENSE. 

Section  1.  In  generaL  That  property  is  in  the  custody  of  the 
law  is  a  good  defense  to  an  action  or  proceeding  to  recover  the  posses- 
sion thereof.  Thus,  it  is  laid  down  as  a  well-established  principle,  that, 
whenever  property  has  been  seized  by  an  officer  of  the  court,  by  virtue 
of  its  process,  the  property  is  to  be  considered  as  in  the  custody  of  the 
court,  and  under  its  control  for  the  time  being ;  and  no  other  coui-t  has 
a  right  to  interfere  with  that  possession,  unless  it  be  some  court  which 
may  have  a  direct  supervisory  control  over  the  court  whose  process  has 
first  taken  possession,  or  some  superior  jurisdiction  in  the  premises. 
Buck  V.  CoXbatli^  3  Wall.  341.  See,  also,  Hagan  v.  Lucas,  10  Pet. 
400;  Freeman  v.  Howe,  24  How.  (U.  S.)  450;  Watson  v.  Jones,  13 
Wall.  679  ;  Noe  v.  Gibson,  7  Paige,  513  ;  Bussell  v.  East  Anglian 
Railway  Co.,  3  MclST.  &  G.  104.  This  principle  is  said  to  be  essential 
to  the  dignity  and  just  authority  of  every  court,  and  to  the  comity 
which  should  regulate  the  relations  between  all  courts  of  concurrent 
jurisdiction.  A  departure  from  it  would  lead  to  the  utmost  confusion, 
and  to  endless  strife  between  courts  of  concurrent  jurisdiction  deriving 
their  powers  from  the  same  source ;  but  the  consequences  of  such  a 
departure  would  be  still  more  disastrous,  in  the  conflict  of  jurisdiction 
between  courts  whose  powers  are  derived  from  entirely  diflPerent 
sources,  while  their  jurisdiction  is  concurrent  as  to  the  parties  and  the 
subject-matter  of  the  suit.  Miller,  J.,  in  Buck  v.  Colbath,  3  Wall. 
334,  341. 

§  2.  As  to  executions.  In  accordance  with  the  principle  stated  in 
the  preceding  section,  it  is  held  that  property  once  levied  on  under  a 
valid  execution  remains  in  the  custody  of  the  law,  and  is  not  liable  to 
be  taken  by  another  execution  in  the  hands  of  a  different  officer,  and 
especially  by  an  officer  acting  under  another  jurisdiction.  Hagan  v. 
Lucas,  10  Pet.  (U.  S.)  400  ;  Taylor  v.  Carryl,  20  How.  (U.  S.)  583  ; 
Vol.  VL  — 78 
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Glymer  v.  Willis,  3  Cal.  363  ;  Dubois  v.  Dubois,  6  Cow.  494  ;  Thomp- 
son  V.  Brown,  IT  Pick.  462  ;  Kidder  v.  6>r6'i^«,  40  Me.  589.  The 
rule  is,  that  where  there  are  several  authorities  equally  competent  to 
hind  the  goods  of  a  party,  when  executed  by  a  proper  officer,  they 
shall  be  considered  effectually  and  for  all  purposes  bound  by  the 
authority  whi-ch  first  actually  attaches  upon  them  in  point  of  execution, 
and  under  which  an  execution  shall  have  been  first  executed.  Payne 
V.  Drewe,  4  East,  523. 

The  first  levy  on  property,  whether  made  under  the  jurisdiction  of 
the  United  States,  or  of  a  State,  withdraws  the  property  from  the  reach 
of  process  from  the  other  jurisdiction.  Ilagan  v.  Lucas,  10  Pet.  (U. 
S.)  400  ;  Taylor  v.  Carryl,  20  How.  583.  If  a  United  States  marshal 
holds  a  legal  precept,  commanding  him  to  arrest  a  person,  or  to  take  an 
article  of  property,  if  such  person  or  property  be  in  the  custody  of  a 
sheriff  under  a  State  process  to  enforce  even  a  subordinate  right,  the 
marshal  cannot  execute  his  precept,  but  the  person  and  the  property, 
'although  within  his  district,  are  beyond  his  i-each,  so  long  as  the  custody 
of  the  sheriff  shall  continue.  Id.  See,  also,  1  Sprague,  609,  and  cases 
cited,  ante,  p.  617,  §  1.     But  see  1  Kent's  Com.  410. 

Property  once  sold  under  execution  is  not  liable  again  to  execution 
against  the  same  defendant,  without  proof  that  the  title  had  been  re- 
vested in  him.     Collins  v.  Pace,  Ga.  Dec,  Part  II,  160. 

§  3,  As  to  attachments.  It  is  well  settled,  that  property  in  the 
custody  of  the  law  cannot  be  attached.  Thus,  when  an  ofiicer  has 
levied  an  attachment  on  goods,  and  has  them  in  his  custody,  no  other 
officer  can  seize  them  under  another  writ.  Watson  v.  Todd,  5  Mass. 
271 ;  Robinson  v.  Ensign,  6  Gray,  300 ;  Oldha/)7i  v.  Scrivener,  3  B. 
Monr.  (Ivy.)  579 ;  Lathrop  v.  Blahe,  23  I^.  H.  46.  And  although  the 
property  is  not  in  the  actual  custody  of  the  first  officer,  but  in  the 
hands  of  a  receiptor  to  whom  he  has  intrusted  it,  the  same  rule  pre- 
vails. Thompson  v.  Marsh,  14  Mass.  269  ;  Drake  on  Attachment, 
§  267.  Property  attached  by  an  officer  of  a  United  States  court  can- 
not be  taken  out  of  his  hands  by  an  officer,  under  process  issued  by  a 
State  court  {Lewis  v.  Buck,  7  Minn.  104.  See  ante,  p.  617,  §  1),  and 
where  goods  are  held  by  a  collector  of  the  revenue  of  the  United 
States,  to  enforce  the  payment  of,  or  as  security  for,  the  duties  thereon, 
they  are  in  the  custody  of  the  law,  and  cannot  be  attached  by  a  creditor 
of  the  importer.  Harris  v.  Dennie,  3  Pet.  (U.  S.)  292.  So,  upon  the 
principle  that  property  in  the  custody  of  the  law  is  exempt  from  attach- 
ment, it  is  held  that  money  in  the  hands  of  the  clerk  of  a  court,  by 
virtue  of  his  office,  cannot  be  attached  {Hunt  v.  Stevens,  3  Ired.  [N.  C] 
L.  365;  Ross  v.  Clarice,  1  Dall.  [Pa.]  354),  and  so  of  money  paid  into 


CUSTODY  OF  THE  LAW.  619 

court.  Farmers'  Bank  v.  Beaston,  7  Gill  &  J.  (Md.)  421.  See  the 
cases  collected,  ante,  Vol.  1,  p.  125. 

§  4.  lu  replevin.  We  have  seen  that  property  taken  in  execution 
is  in  the  custody  of  the  law,  ante,  p.  61T,  §  2.  An  action  of  replevin 
cannot,  therefore,  be  maintained  against  an  officer  to  obtain  possession 
of  goods  in  his  possession  under  a  valid  execution.  Thompson  v. 
Button,  14  Johns.  84;  Griffith  Y.Smith,  22  Wis.  646;  Raiford  v. 
Hyde,  36  Ga.  93  ;  Miller  v.  White,  14  Fla.  435.  See,  as  to  this  point, 
ante,  Yol.  5,  p.  463  et  seq.  ^ov  will  replevin  lie  in  a  State  court  against 
a  marshal  of  the  United  States  for  property  attached  by  him  on  mesne 
process  from  a  United  States  court  against  a  third  person.  Freeman 
V.  Howe,  24  How.  (U.  S.)  450.     See  ante,  p.  618,  §  3. 

§  5.  Other  cases.  Property  in  the  hands  of  a  receiver  appointed 
by  the  court  is  in  the  custody  of  the  law,  and  is  not  legally  liable  to 
seizure  by  an  officer  under  an  execution.  Martin  v.  Davis,  21  Iowa, 
535.  The  same  principle  is  applicable  to  every  other  interference  with 
the  possession  of  a  receiver,  sequestrator,  committee,  or  custodian,  who 
holds  the  property  as  the  officer  of  the  court.  Evelyn  v.  Lewis,  3  Hare, 
472 ;  Matter  of  Glarh  and  Binimger,  4  Benedict,  98.  After  a  receiver, 
etc.,  has  been  appointed  and  has  taken  the  rightful  possession  of  the 
property,  it  is  a  contempt  of  court  for  a  third  person  to  attempt  to  de- 
prive him  of  that  possession  by  force,  or  even  by  a  suit  or  other  pro- 
ceeding against  him,  without  the  permission  of  the  court  by  whom  the 
appointment  was  made.  Noe  v.  Gibson,  7  Paige,  513;  Matter  of 
Woven  Tape,  etc.,  Co.,  12  Hun  (]^.  Y.),  Ill ;  O'Mohoney  v.  Belmont, 
62  K  Y.  (17  Sick.)  133;  affirming  S.  C,  5  Jones  &  Sp.  223.  See  Yol. 
5,  pp.  354,  355. 

It  has  been  held,  that  property  in  the  hands  of  a  garnishee  is  in 
the  custody  of  the  law,  and  that  an  officer  has  no  right,  after  the  gar- 
nishment, to  take  the  property  from  the  garnishee.  Dennistoun  v. 
New  YorJc,  etc..  Faucet  Co.,  6  La.  Ann.  782 ;  Brashear  v.  West,  7 
Pet.  (U.  S.)  608.  On  the  other  hand,  it  was  decided  in  Massachusetts, 
that  effects  in  the  garnishee's  hands  may  be  attached  and  taken  into 
the  possession  of  the  officer,  subject  to  the  lien  of  the  creditor  who 
effected  the  garnishment.  Swett  v.  Brown,  5  Pick.  178  ;  Burlingame 
V.  Bell,  16  Mass.  318. 

§  6.  When  not  a  defense.  Where  a  writ  oi  fieri  facias  is  de- 
livered to  the  sheriff,  with  directions  to  suspend  the  execution,  and  in 
the  meantime  another  writ  is  dehvered  by  another  creditor,  the  sheriff 
is  bound  to  levy  under  the  latter  writ  in  preference  to  the  former.  See 
Kempland  v.  Macaidey,  Peake,  65  ;  Bradley  v.  Wyndham,  1  Wils. 
44.     Although  the  former   writ  was   not   delivered   with   any  fraudu- 
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lent  intent  or  purpose  to  protect  the  goods  of  the  debtor.  Hunt  v. 
Hooper,  12  Mees.  &  W.  664;  S.  C,  1  Dowl.  &  L.  626. 

Where  a  third  person,  after  execution  issued,  pays  off  a  mortgage 
given  by  the  judgment  debtor,  and  takes  possession  of  the  goods  and 
sells  them,  they  will  still  be  subject  to  the  execution.  The  satisfaction 
of  tlie  mortgage  by  the  third  party  is  held  not  to  invest  him  with  any 
interest  in  the  mortgage  debt  or  the  mortgaged  property.  Woods  v. 
Gilson,  Vi  111.  218. 

It  was  held  in  Alabama  that,  if  a  sheriff,  having  in  his  hands  an  attach- 
ment at  law,  receives  a  writ  of  seizure  issued  by  the  court  of  chancery, 
before  he  has  levied  the  attachment,  he  can  only  execute  the  chancery 
process,  unless  he  can  find  property  not  embraced  in  the  writ  of  seiz- 
ure, on  which  to  levy  the  attachment.  Read  v.  Sjprague,  34  Ala.  101. 
See  Paradise  v.  Farmers^  eto.^  Ba/rik,  5  La.  Ann.  TIO. 
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CHAPTER  XVI. 

CUSTOM,  ETC. 
AETICLE  I. 

OF    CUSTOMS    IN    GENERAL. 

Section  1.  Definition  and  nature.  Custom  is  snch  a  usage  as  by 
common  consent  and  uniform  practice  lias  become  the  law  of  the  place, 
or  of  the  subject-matter  to  which  it  relates.  1  Bouv.  Diet.  417.  Cus- 
tom is  the  thing  to  be  proved,  and  usage  is  the  evidence  of  the  custom. 
Head  V.  Rann,  10  Barn.  &  C.  MO.  General  customs  are  such  as  con- 
stitute a  part  of  the  common  law,  and  extend  to  the  whole  country. 
Particular  customs  are  those  w^hich  are  confined  to  a  particular  district. 
Bodfish  V.  Fox,  23  Me.  90 ;  Sleght  v.  llartshorne,  2  Johns.  531 ;  Sijp- 
ferly  v.  Stewart,  50  Barb.  62;  Duguid  v.  Edwards,  id.  288. 
There  seems  to  be  this  diiference  between  a  custom,  general  or  local, 
and  a  usage  of  trade.  Customs,  general  or  local,  become  laws  from 
immemorial  and  universal  acquiescence,  either  in  a  neighborhood 
affected,  or  in  the  entire  community  to  be  affected  {Comtnomoealth  v. 
Mayloy,  57  Penn.  St.  291) ;  but  it  is  sufficient  for  a  u/sage  of  trade,  if 
it  be  established,  known,  certain,  uniform,  reasonable  and  legal.  Town- 
send  V.  Whithy,  5  Harr.  (Del.)  55.  See,  also,  Smith  v.  Gibhs,  44  JST. 
H.  335 ;  Murray  v.  Spencer,  24  Md.  520  ;  Sliackleford  v.  New 
Orleans,  etc.,  R.  R.  Co.,  37  Miss.  202  ;  Randall  v.  Smith,  63  Me.  105  ; 
S.  C,  18  Am.  Kep.  200.     Vol.  1,  pp.  127,  129,  228 ;  vol.  2,  p.  687. 

A  custom  to  be  binding  must  be  an  estallished  one,  and  not  merely 
casual.  It  must  be  uniform  and  unvarying ;  general,  and  not  partial  or 
personal.  Bartlett  v.  Pentland,  10  B.  &  C.  760,  770 ;  Wood  v.  Wood, 
1  Car.  &  P.  59  ;  Stevens  v.  Reeves,  9  Pick.  197 ;  Martin  v.  Delaware 
Ins.  Co.,  2  "Wash.  (C.  C.)  254.  And  as  a  general  rule,  a  person  is  not 
bound  by  a  custom  unless  he  has  personal  knowledge  thereof  (  Walsh 
V.  Mississippi,  etc.,  Co.,  52  Mo.  434) ;  but  when  it  is  shown  that  the 
custom  is  ancient,  very  general  and  %vell  known,  there  will  frequently 
be  a  presumption  of  law  that  the  party  had  knowledge  of  it.  Id.  ; 
Siitton  V.  Tatham,  10  Ad.  &  El.  27 ;  Lotul  v.  Hall,  106  Mass.  404 ; 
Porter  v.  Eills,  114  id.  106 ;  Oher  v.  Carson,  62  Mo.  209 ;  Pollock 
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V.  Stables^  12  Q.  B.  Y65 ;    Saint  v.  Smith,  1    Coldw.    (Tenn.)    51; 
Walker  v.  Barron,  6  Minn.  508;  Foye  v.  Leig/iton,  22  N.  H.  Yl. 

A  usage  may  be  general  and  still  confined  to  a  particular  city,  dis- 
trict, town  or  village  {Perkins  v.  Jordan,  35  Me.  23 ;  Thompson  v. 
Hamilton,  12  Pick.  426 ;  Commonwealth  v.  Mayloy,  5Y  Penn.  St. 
291)  ;  evidence  of  tlie  general  usage  of  a  single  town,  etc.,  is,  therefore, 
admissible.      Gleason  v,  Walsh,  43  Me.  397. 

§  2.  Talidity.  In  order  to  give  validity  to  a  custom,  it  must  be 
certain,  reasonable  in  itself,  commencing  from  time  immemorial,  and 
continued  without  interruption.  Tyson  v.  Smith,  9  Ad.  &  El.  421. 
See,  also.  Cope  v.  Dodd,  13  Penn.  St.  33  ;  SawtelleY.  Drew,  122  Mass. 
228  ;  The  Paragon,  Ware,  322.  And  a  custom  which  is  unreasonable, 
uncertain  and  which  savors  too  much  of  arbitrary  power,  is  void. 
Wilkes  V.  Broadhent,  1  Wils.  63.  So,  where  a  custom  is  opposed  to 
a  well-settled  rule  of  law,  and  is  calculated  and  intended  to  violate  such 
law,  the  custom  will  not  be  allowed  to  have  any  effect.  Green  v. 
Tyler,  39  Penn.  St.  361 ;  Dela/plaine  v.  Crenshaw,  15  Gratt.  (Va.) 
457.  Nor  is  a  custom  legal  if  contrary  to  morality,  religion  and  the 
law  of  the  land ;  but  is  unreasonable,  and  therefore  not  compulsory 
{Holmes  v.  Johnson,  42  Penn.  St.  159) ;  and  so,  of  a  custom  that  has  a 
tendency  to  tempt  parties  to  acts  of  wrong-doing,  bad  faith,  or  dis- 
honesty. Lehman  v.  Marshall,  47  Ala.  362.  A  custom  to  take  any 
thing  from  another's  land,  or  for  a  profit  a  prendre,  is  not  a  lawful 
custom  {Littlefield  v.  Maxwell,  31  Me.  134 ;  Lufkin  v.  Haskell,  3 
Pick.  356;  Kenyon  v.  Nichols,  1  R.  I.  106)  ;  however  ancient,  uni- 
form and  clear  the  exercise  of  that  custom  maybe.  Attorney-General 
V.  Mathias,  4  Kay  &  J.  579.  Thus,  a  custom  to  take  fish,  or  to  take 
sand  to  mix  with  lime  for  the  purpose  of  making  mortar,  in  alieno 
solo,  is  void.  Waters  v.  Lilley,  4  Pick.  145 ;  Perley  v.  Langley,  7 
N.  H.  233 ;  Lloyd  v.  Jones,  6  C.  B.  81.  Sea-weed  thrown  up  upon 
the  shore  belongs  to  the  owner  of  the  adjoining  land,  and,  therefore,  a 
customary  right  in  all  the  citizens  of  the  State  to  take  sea-weed  cannot 
be  sustained.  Kenyon  v.  Nichols,  1  R.  I.  106.  But  a  custom  for  the 
inhabitants  of  a  town  to  haul  sea-weed  from  the  margin  of  the  water 
and  deposit  it  upon  the  close  of  the  plaintiffs,  and  afterward  haul  it 
away  when  convenient,  was  held  not  to  be  void  as  being  unreasonable. 
Knowles  V.  Dow,  22  N.  H.  387.  And  a  right  in  the  inhabitants  of  a 
township  to  enter  upon  the  land  of  a  private  individual  and  take  water 
from  a  well  therein  for  domestic  purposes,  is  a  mere  easement,  and  not 
a  profit  a  prendre,  and  may  therefore  be  properly  claimed  by  custom. 
Race  V.  Ward,  4  El.  &  Bl.  702. 

A  custom  for  all  the  inhabitants  of  a  parish  to  play  at  all  kinds  of  law- 
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f  ul  games,  sports  and  pastimes  in  the  close  of  A,  at  all  seasonable  times 
of  the  year,  at  their  free  will  and  pleasure,  is  good.  Fitch  v.  Rawling, 
2  H.  Bla.  393.  See  Byce  v.  Haij,  1  Macq.  H.  L.  Cas.  305.  So,  it  is 
held  that  a  custom  for  the  freemen  and  citizens  of  a  town,  on  a  par- 
ticular day  in  the  year^  to  enter  upon  a  close  for  the  purpose  of  hold- 
ing horse-racing  thereon,  is  a  good  custom.  Mounsey  v.  Ismay,  1  H. 
&,  C.  729.  And  see  S.  C,  3  id.  485,  495.  But  a  custom  for  the 
inhabitants  of  a  parish  to  exercise  and  train  horses  at  all  seasonable 
times  of  the  year,  in  land  beyond  the  limits  of  the  parish,  is  bad. 
Sowerhy  y.  Coleman,  L.  R.,  2  Exch.  96. 

A  custom  among  the  inhabitants  on  the  Connecticut  river,  that  when 
one  of  them  has  cleared  a  place  for  seine  fishing,  he  shall  hold  it  against 
everybody  during  the  fishing  season,  is  held  to  be  unreasonable  and 
void.     Freary  v.  CooJce,  14  Mass.  488.     See  Yol.  3,  pp.  355-3o7. 

Where  a  boat's  crew  from  a  whaleship  A  pursued  and  struck  a  whale 
in  the  Arctic  ocean,  and  a  harpoon,  with  the  line  attached  to  it,  remained 
in  tlie  wliale,  but  did  not  remain  fast  to  the  boat,  and  a  boat's  crew 
from  ship  B  continued  the  pursuit  and  captured  the  whale,  and  the 
master  of  ship  A  claimed  it  on  the  spot,  it  was  held  that  an  admitted 
usage  that  the  whale  should  belong  to  ship  A,  under  such  circumstan- 
ces, was  a  valid  usage.    Swift  v.  Gifford,  2  Low.  Dec.  110. 

§  3.  Its  effect  iipou  contracts  generally.  With  respect  to  con- 
tracts, the  true  ofiice  of  a  usage  or  custom  is,  to  interpret  the  other- 
wise indeterminate  intentions  of  parties,  and  to  ascertain  the  nature 
and  extent  of  their  engagements  arising,  not  from  express  stipulation, 
but  from  mere  implications  and  ^^resumptions  and  acts  of  a  doubtful 
or  equivocal  character  {The  Schooner  Reeside,  2  Sumn.  [C.  C]  569) ; 
or  to  ascertain  the  true  meaning  of  particular  words  in  an  instrument, 
where  those  words  have  various  senses  (Id.;  Eaton  v.  Smith,  20  Pick. 
150;  Cuthhert  v.  Cuinming,  10  Exch.  809;  S.  C.  afiirmed,  11  id.  405; 
Lawrence  v.  McGregor,  5  Ohio,  311 ;  Sampson  v.  Gazzam,  6  Port. 
[Ala.]  123 ;  Muncey  v.  Dennis,  1  Hurl.  &  K.  216) ;  and  custom  or 
usage  is  sometimes  admissible  to  add  new  terms  not  expressed  in  or 
covered  by  the  writing.  Alabama,  etc.,  R.  R.  Co.  v.  Kidd,  29  Ala. 
221.  But  no  usage  of  trade,  or  custom,  however  general,  can  be  set 
up  in  contravention  of  the  express  terms  of  a  contract  ( Yates  v.  Pym, 
6  Taunt.  446 ;  Collender  v.  Dinsmore,  55  N.  Y.  [10  Sick.]  200  ;  S.  C, 
14  Am.  Rep.  224 ;  Meaher  v.  Lufkin,  21  Tex.  383  ;  AtMnson  v.  Allen, 
29  Ind.  375 ;  George  v.  Bartlett,  22  IS".  H.  490 ;  Sandford  v.  Raw- 
lings,  43  111.  92 ;  Cooper  v.  Purvis,  1  Jones'  [N.  C]  L.  141 ;  Brown 
V.  Foster,  113  Mass.  136 ;  S.  C,  18  Am.  Rep.  463 ;  Barlow  v.  Lawy- 
hert,  28  Ala.  704;  Leach  v.  Beardslee,  22  Conn.  404) ;  and  in  order  ''o 
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vary  the  ordinary  meaning  of  plain  words  in  a  contract,  as  to  make  the 
word  "  cash  "  mean  "  credit,"  the  evidence  must  show  a  special  custom 
precise,  definite  and  universal  where  it  exists.  Steward  v.  Scudd€7\  24 
!N.  J.  Law,  96.  See,  also,  Cliapinan  v.  Devereux^  32  Yt.  616.  And 
it  is  not  competent  to  show  that  words  used  in  a  written  contract,  which 
have  received  a  judicial  interpretation,  have  acquired,  by  the  usage  of 
trade,  a  commercial  meaning  variant  from,  or  in  conflict  with,  that 
which  the  courts  have  adjudged  to  be  their  true  meaning.  Bargett  v. 
Orient  Mut.  Ins.  Co.,  3  Bosw.  (N.  Y.)  385 ;  Security  Bank  v.  Wa- 
Uonal  Bank,  67  ^.  Y.  (22  Sick.)  458 ;  S.  C,  23  Am.  Rep.  129.  It 
is,  however,  held,  tliat  evidence  of  usage  may  be  admissible  in  relation 
to  a  mercantile  contract  in  writing,  to  show  in  what  manner  the  .busi- 
ness is  done,  although  the  contract  is  precise  in  its  terms.  Fox  v. 
Parker,  44  Barb.  541. 

It  is  a  general  rule,  that  parties  are  presumed  to  contract  in  refer- 
ence to  a  uniform,  continuous  and  well-settled  usage  pertaining  to  the 
matters  as  to  which  they  enter  into  agreements,  where  such  usage  is 
not  in  opposition  to  well-settled  principles  of  law  and  is  not  unreason- 
able. Lyon  V.  Cxdhertson,  83  111.  33 ;  Stevens  v.  Beeves,  9  Pick.  19Y ; 
Martin  v.  Maynard,  16  N.  H.  165  ;  Kendall  v.  Bussell,  5  Dana 
(Ky.),  501;  Carter  v.  FMladeljyhia  Coal  Co.,  77  Penn.  St.  286; 
Miller  V.  Burke,  68  E".  Y.  (23  Sick.)  615.  But  where  the  usage 
is  of  a  particular  trade  or  locality,  such  presumption  is  not  con- 
clusive and  may  be  rebutted  by  proof  upon  the  part  of  one  of  the 
contracting  parties  that  he  was  ignorant  of  such  usage.  Walls  v. 
Bailey,  49  K.  Y.  (4  Sick.)  464;  S.  C,  10  Am.  Rep.  407;  Sawtelle 
V.  Brew,  122  Mass.  228;  Hill  v.  Hihernia  Ins.  Co.,  10  Hun  (N. 
Y.),  26 ;  Goodnow  v.  Parsons,  36  Yt.  46 ;  Wadley  v.  Davis,  63 
Barb.  500.  If  a  usage  be  adopted  by  implied  or  tacit  understanding, 
it  is  as  obligatory  upon  the  parties  as  if  incorporated  with  the  con- 
tract itself,  provided  the  usage  be  not  repugnant  to  or  inconsistent 
with  the  terms  of  the  contract,  or  in  contravention  of  existing  rules 
of  law.  Appleman  v.  Fisher,  34  Md.  540 ;  Stidtz  v.  Dickey.,  5 
Binn.  (Penn.)  287;  Brown  v.  Byrne,  3  El.  &  Bl.  713.  See,  also, 
Hiirsh  V.  North,  40  Penn.  St.  241 ;  Barher  v.  Brace,  3  Conn.  9 ; 
Inglehright  v.  Hammond,  19  Ohio,  337;  Munn  v.  Burch,  25  111.  35 ; 
Power  V.  Kane,  5  Wis.  265 ;  ante,  p.  621,  §  1.  And  however  local 
and  partial  a  usage  may  be,  it  will  govern  a  contract  proved  or  pre- 
sumed to  have  been  made  in  reference  to  it.  Gahay  v.  Lloyd,  3  Barn. 
&  C.  793 ;  Foley  v.  Mason,  6  Md.  50 ;  Ajppleman  v.  Fisher,  34  id. 
540.  But  it  is  to  be  observed  as  a  general  rule  that  in  order  that  the 
contract  may  be  regarded  as  having  been  made  with  reference  to  a 
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usage  of  trade,  siieli  usage  must  be  certain,  general,  known,  reasonable 
and  not  repugnant  to  the  contract,  or  the  rules  of  law.  Randall  v. 
Smithy  63  Me.  105 ;  S.  C,  18  Am.  Eep.  200 ;  Clienenj  v.  Goodrich^ 
106  Mass.  566 ;  Lyon  v.  Culbertson^  83  111.  33 ;  and  see  the  cases  cited, 
ante^  p.  624. 

§  4.  Eifect  upon  commercial  paper.  The  allowance  of  days  of 
grace,  on  a  bill  or  note,  is  a  custom  of  merchants.  But  it  is  established 
by  a  usage  so  general,  so  long  continued,  so  pervading  the  whole  com- 
mercial world,  that  it  is  universally  understood  to  enter  into  every  bill 
or  note  of  a  mercantile  character,  and  to  form  so  completely  a  part  of 
the  contract  that  the  bill  or  note  does  not  become  due,  in  fact  or  in 
law,  on  the  day  mentioned  on  its  face,  but  on  the  last  day  of  grace 
{Banh  of  Washington  v.  Triplet,  1  Pet.  [IT.  S.]  30 ;  Bodfish  .v.  Fox^ 
23  Me.  90 ;  Yol.  1,  tit.  Bills  and  JVotes) ;  and  evidence  of  local  usage 
cannot  be  received  to  the  contrary.  Jferchants^  Bank  v.  Woodrtif,  6 
Hill,  174. 

The  usage  of  depositors  in  certain  banks  to  deposit  a  check  on,  or 
the  next  day  after  the  day  on  which  it  was  received,  and  of  the  bank 
immediately  to  return  any  checks  from  the  "  clearing  house "  which 
the  bank  has  not  funds  to  cover,  is  held  to  be  well  established  and 
reasonable.  Marrett  v.  Brackett,  60  Me.  524.  But  such  association 
cannot  be  held  to  have  power  to  make  usages  or  rules  to  bind  those 
who  are  not  parties  to  its  organization.  And  those  who  are  not  bound 
by  such  usages,  and  have  not  contracted  with  reference  to  them,  have 
no  right  to  avail  themselves  of  them  to  create  an  obligation  against 
those  who  are  parties  to  their  adoption,  and  bound  by  them  as  between 
themselves  only.     Overman  v.  Hoboken  City  Bank,  30  N.  J.  Law,  61. 

A  custom  usually  prevailing  among  a  class  of  men  who  have  a  special 
legal  function  to  perform,  cannot  be  allowed  to  control  the  rules  of  law 
in  respect  to  commercial  paper,  nor  make  that  a  valid  demand  which 
the  law  declares  not  to  be  valid.  Hence,  evidence  cannot  be  intro- 
duced to  show  that  notaries  in  the  city  of  ISTew  York,  in  their  protests 
and  registers  usually  state  a  demand  made  upon  a  firm,  to  have  been 
made  upon  one  of  the  firm,  without  naming  which,  Otsego  County 
Bank  V.  Warren,  18  Barb.  291, 

Where  a  bank  had  kept  posted  a  notice  that  all  indorsers  of  notes  to 
the  bank  would  be  required  to  waive  demand  and  notice,  and  a  note 
was  indorsed  to  the  bank  by  one  who  had  been  for  several  years  a  cus 
tomer  of  the  bank,  but  no  such  waiver  was  written  upon  the  note,  it 
was  held  that  parol  evidence  of  this  usage  of  the  bank,  and  of  the 
assent  of  the  indorser,  could  not  be  shown  to  change  the  contract  im- 
YoL,  YI.— 79 
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plied  in  law  from  the  indorsement.  Piscataqua  Exchange  Bank  r. 
Carter,  20  N.  H.  246. 

Where  a  note  was  made  payable  "  in  cotton  yarn,  at  the  wholesale 
factory  prices,"  evidence  was  admitted  to  show  that,  by  the  usage  of 
manufaetm'ers,  those  terms  meant  a  certain  scale  of  prices  different 
from  the  actual  wholesale  prices  in  market.  Avery  v.  Stewart,  2 
Conn.  69. 

§  5.  Bills  of  lading.  See  Yol,  1,  tit.  Bills  of  Lading.  A  bill  of 
lading  is  a  special  contract,  and  as  a  general  rule,  is  not  to  be  varied  or 
altered  by  parol  evidence.  Usage  will  not  be  permitted  to  control  the 
terms  used,  unless  it  is  established  by  clear  and  satisfactory  proof. 
Wayne  Y.  Steamboat  General  Pike,  16  Ohio,  421.  Evidence  of  usage, 
fixing  a  construction  of  the  words  "  inevitable  dangers  of  the  river," 
in  a  bill  of  lading  for  transportation  of  goods  by  inland  navigation,  was 
admitted  in  Gordon  v.  Little,  8  Serg.  &  K.  (Penn.)  533.  So,  the 
words,  "  on  the  steamer,"  in  the  bill  of  lading,  may  be  explained  by 
parol  proof  of  a  general  usage  by  which  steamboats  have  barges  in  tow, 
at  certain  stages  of  water,  and  lade  their  goods  on  the  barges.  Hihler  v. 
McCartney,  31  Ala.  501 ;  McChire  v.  Cox,  32  id.  617.  And  evidence 
of  usage  was  held  to  be  admissible  to  show  that  the  term  "days"  in  a 
bill  of  lading  meant  ""  working  days."  Cochran  v.  Reiberg,  3  Esp.  121. 
But  it  was  held  that  evidence  is  not  admissible  to  vary  the  common 
bill  of  lading,  by  wliich  the  goods  were  to  be  delivered  in  good  order 
and  condition,  the  danger  of  the  seas  only  excepted,  by  establishing  a 
custom  that  the  owners  of  packet  vessels  between  !N^ew  York  and 
Boston  should  be  liable  only  for  damage  to  goods  occasioned  by  their 
own  neglect.  The  Schooner  Reeside,  2  Sumn.  (C,  C.)  569.  And 
from  a  custom  in  a  city  whence  a  cargo  of  grain  is  shipped,  that  the 
biU  of  lading  shall  not  be  detached  from  the  draft  until  its  j)ayment,  a 
jury  cannot  presume  that  such  a  usage  of  trade  exists  in  a  neighbor- 
ing city,  to  which  the  cargo  is  consigned.  Mears  v.  Wajtles,  3  Houst. 
(Del.)  581  ;  S.  C.  affirmed,  4  id.  62. 

A  custom  to  deliver  bills  of  lading  only  to  the  holders  of  shipping 
receipts,  was  held  to  be  reasonable,  as  tending  to  the  protection  of  both 
the  shipper  and  the  ship-owner.  Blossom  v.  Chamjpion,  37  Barb. 
554. 

§  6.  Sales.  In  an  action  for  goods  sold  and  delivered,  the  usages  of 
trade,  as  to  the  goods  in  question,  are  competent  evidence.  Mixer  v. 
Cdburn,  11  Mete.  559 ;  Farnsworth  v.  Chase,  19  N.  H.  534 ;  Barton 
V.  McKeVmay,  22  N.  J.  Law,  165.  But  proof  of  a  usage  repugnant 
to  the  terms  of  a  contract  of  sale,  or  inconsistent  with  the  rules  of  the 
common  law,  is  inadmissible  to  control  the  contract.     Boardman  v. 
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Sj)ooner,  13  Allen,  353.  Thus,  a  usage  that  no  title  passes  upon  an 
ordinary  sale  and  delivery,  without  actual  payment  of  the  considera- 
tion within  a  certain  number  of  days,  is  held  to  be  unreasonable  and 
invalid.  Haskins  v.  Warren,  115  Mass.  514.  And  a  custom  to  treat 
a  sale  on  thirty  days  as  a  sale  for  cash  is  void.  Gliapman  v.  Devereux, 
32  Yt.  616. 

If  a  custom  to  fill  orders  pro  rata,  and  in  the  order  in  which  they 
are  received  as  fast  as  the  articles  can  be  manufactured,  is  well  known 
to  the  vendee  from  his  previous  dealings  with  the  vendor,  the  contract 
is  presumed  to  embrace  that  custom,  and  the  vendee  cannot  complain 
that  the  articles  are  not  sooner  delivered,  Bliven  v.  Wew  England 
Screw  Co.,  23  How.  (U.  S.)  420.  Where  there  is  a  contract  for  the 
delivery  of  shingles  by  the  thousand,  it  may  be  shown  that  by  the 
general,  well-established,  and  known  custom  of  the  trade,  two  bundles 
of  a  certain  size  represent  a  thousand ;  and  when  such  custom  is  shown, 
the  parties  will  be  presumed  to  have  contracted  with  reference  to  it. 
Soutier  v.  Kellerman,  18  Mo.  509.  And  see  Lee  v.  Kilburn,  3  G-ray, 
694.  In  an  action  upon  an  agreement  to  sell  a  milk-route  and  the 
good-will  thereof,  the  testimony  of  experts  is  admissible  to  show  a 
usage,  in  the  milk  trade,  of  selling  such  routes  by  the  can,  and  also  the 
recognized  value  thereof  per  can.  Page  v.  Cole,  120  Mass.  37.  So, 
it  is  held  that  evidence  of  a  custom  of  manufacfcm-ers  of  iron  castings 
to  warrant  the  quality  of  the  articles  made  by  them,  without  an  ex- 
press contract  to  that  effect,  is  admissible  in  an  action  founded  on  such 
supposed  warranty.  Sumner  v.  Tyson,  20  jS".  H.  384.  But,  if  manu- 
factured goods  are  sold  by  sample,  by  a  merchant  who  is  not  a  manu- 
facturer, and  both  the  sample  and  the  bulk  of  the  goods  contain  a  latent 
defect,  there  is  no  implied  warranty  against  the  defect,  and  evidence 
is  inadmissible  to  show  that  by  the  usage  of  merchants  the  seUer  is 
responsible  therefor.  Dickinson  v.  Gay,  7  Allen,  29.  But  see  Snow- 
den  V.  Warder,  .3  Rawle,  101. 

It  is  held  in  Pennsylvania,  that  the  custom  among  the  merchants  of 
Pittsburgh,  of  charging  interest  on  accounts  after  six  months,  having 
existed  for  a  long  time,  and  become  uniform  and  notorious,  the  courts 
of  justice  are  bound  to  notice  it  as  part  of  the  law.  Watt  v.  Hoch,  25 
Penn.  St.  411.    And  see  Searson  v.  Heyward,  1  Spears  (S.  C),  249. 

The  words  "  six  per  cent,  off  for  cash,"  indorsed  on  a  bill  of  goods, 
being  equivocal,  it  may  be  shown  to  the  jury  how  they  are  understood 
by  a  custom  or  usage  among  men  engaged  in  the  same  class  of  trade. 
Linsley  v.  Lovely,  26  Yt.  123. 

§  7.  lusurance  policies.  A  usage  may  be  shown  for  the  purpose 
of  explaining  a  clause  of  doubtful  construction  in  a  policy  of  insurance, 
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usage  being,  in  such  case,  the  safest  guide  to  the  intention  of  the 
parties.  Thus,  evidence  is  admissible  to  show  whether,  according  to 
the  usage  of  insurance  companies,  the  word  "cargo,"  in  an  order  for 
insurance,  is  considered  as  covering  live  stock.  Allegre  v.  Maryland 
Ins.  Co.,  2  Gill  &;  J.  136.  But  usage  can  be  resorted  to  only  when 
the  law  is  doubtful  and  unsettled.  Id. ;  Coit  v.  Commercial  Ins.  Co., 
7  Johns.  385  ;  Winthroj)  v.  Union  Ins.  Co.,  2  Wash.  (C.  C.)  7.  And 
evidence  of  a  local  custom  among  insurers,  not  communicated  to  the 
insured,  nor  of  such  notoriety  as  to  afford  any  presumption  of  knowl- 
edge on  his  part,  is  not  admissible.  Hartford,  etc.,  Ins.  Co.  v.  Har- 
mer,  2  Ohio  St.  452 ;  Rogers  v.  Mechanics''  Ins.  Co.,  1  Story  (C.  C), 
603.  Kor  is  a  usage  of  short  continuance  entitled  to  any  weight  in  the 
explanation  of  an  insurance  contract.  Wall  v.  East  River  Ins.  Co.,  3 
Duer  (N.  Y.),  264.  See  Fidton  Ins.  Co.  v.  Milner,  23  Ala.  420. 
Where  a  policy  of  insurance  provides  in  unambiguous  terms  for  an  in- 
demnity to  the  re-insured,  evidence  of  a  local  custom  among  insurers,  to 
pay  only  such  a  proportion  of  the  loss  as  the  amount  of  re-insurance 
bears  to  the  oi'iginal  j)olicy,  cannot  be  received  to  control  the  contract, 
or  reduce  the  amount  of  a  recovery  thereon.  Mutual  Safety  Ins.  Co. 
V.  Hone,  2  K.  Y.  (2  Comst.)  235. 

In  an  action  on  a  policy  of  insurance,  which  had  been  filled  up  and 
signed,  but  not  delivered,  and  on  which  no  premium  had  been  paid, 
evidence  of  usage  that  such  policies  are  considered  as  held  for  the  ben- 
efit of  the  insured  is  admissible.  Baxter  v.  Massasoit  Ins.  Co.,  13 
Allen,  320.  So,  in  such  an  action,  it  was  permitted  to  prove  a  custom 
exempting  the  assured  from  providing  a  branch  pilot  in  a  certain  coast- 
ing trade  in  which  the  vessel  insured  was  employed  {Cox  v.  Charleston, 
etc.,  Ins.  Co.,  3  Rich.  [S.  C]  331),  and  it  may  be  shown,  in  such  an 
action,  that  it  is  the  usage  of  commission  merchants,  in  a  certain  place, 
to  effect  insurance  on  goods  consigned  to  them  for  sale,  without  any 
express  orders  from  consignors.  DeForest  v.  Fulton  Fire  Fis.  Co.,  1 
Hall  (K.  Y.),  84.  And  a  commercial  usage  of  long  standing,  such  as 
that  of  adding  the  premiums  to  the  invoice  value,  in  cases  of  insm-ance, 
may  be  modified  and  controlled  by  a  local  usage,  well  sustained  by 
proof,  and  shown  by  positive  testimony,  or  by  circumstances,  to  be 
known  to  the  other  party.  Merchants'  Mut.  Ins.  Co.  v.  Wilson,  2 
Md.  217. 

It  is  not  necessary  that  a  usage  of  trade  relied  on  to  explain  an  in- 
surance policy  should  be  shown  to  have  been  known  to  the  insurers. 
Every  underwriter  is  presumed  to  be  acquainted  with  the  usage  of  the 
trade  he  insures,  and  if  he  does  not  know  it,  he  ought  to  inform  him- 
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self.     Noble  v.  Kennoway,  2  Doug.  513  ;  Hea/rne  v.  Marine  Ins.  Co., 
20  Wall.  488. 

§  8.  Principal  and  agent.  No  usage  will  authorize  a  factor  or 
agent  to  depart  from  positive  instructions.  Barhsdale  v.  Brown,  1 
Nott  &  M.  (S.  C.)  51Y.  And  where,  by  the  terms  of  a  written  eon- 
tract,  commission  merchants  are  to  charge  a  specified  commission  on 
sales,  which  is  to  be  in  full  of  all  expenses,  and  at  the  termination  of 
the  contract  by  mutual  consent,  the  goods  on  hand  are  transferred  to 
other  factors,  evidence  is  incompetent  to  prove  a  usage  of  merchants  to 
charge  one-half  commission  under  such  circumstances.  Ware  v.  Hay- 
ward  Rubber  Co.,  3  Allen,  84.  Evidence  of  a  custom  among  brokers, 
to  sell  the  stock  of  their  principals  upon  a  failure  to  repay  advances,  is 
not  admissible  to  vary  the  terms  of  a  contract  {Taylor  v.  Ketchum,  35 
How.  [N.  Y.]  289  ;  S.  C,  5  Eobt.  507),  and  the  practice  of  brokers  to 
sell  stock  hypothecated,  and  return  the  same  kind  of  stock  on  the  pay- 
ment of  the  instrument  for  which  it  was  hypothecated,  is  inadmissible. 
Allen  V.  DyJcers,  3  Hill,  593.  Where  goods  are  consigned  to  a  naer- 
chant  to  sell,  and  he  consigns  them  to  another  to  sell,  a  custom  for  each 
merchant  to  charge  the  commission  usually  charged  for  a  sale  is  void, 
as  being  against  reason  and  justice.     Burton  v.  Blin,  23  Yt.  151. 

In  an  action  by  a  life  insurance  agent  to  establish  his  right  to  future 
premiums  to  accrue  after  his  discharge,  he  put  in  evidence  a  letter 
from  the  company  telling  him  that  "  you  are  working  up  a  business  for 
yourself,  and  are  paid  the  highest  commissions,"  etc.,  it  was  held  that 
parol  evidence  was  inadmissible  in  his  behalf  to  show  that  by  usage 
these  words  meant  that  he  was  to  have  the  right  to  collect  and  take 
commissions  on  policies,  issued  through  him,  for  their  whole  life,  with- 
out reference  to  his  discharge.  Partridge  v.  Insurance  Co.,  15  Wall. 
5T3.  And  see  Stagg  v.  Insurance  Co.,  10  id.  589.  But,  in  an  action 
on  a  promise  to  pay  commissions  to  an  insurance  agent,  evidence  of  a 
usage  or  custom  of  trade  to  pay  commissions  only  on  premiums  actually 
collected  is  admissible.  Miller  v.  Ins.  Co.  of  North  America,  1  Abb. 
:N'ew  Cas.  (K.  Y.)  470. 

If  the  usage  is  clearly  established,  that  the  factor  has  a  right  to 
charge  commissions  on  purchases,  and  on  acceptances,  when  not  in 
funds  to  meet  drafts  at  maturity,  such  items  ought  to  be  allowed.  But 
commissions  and  interest  both  cannot  be  charged  on  advances.  Smetz 
V.  Kennedy,  Eiley  (S.  C),  218.  See  Yol.  3,  tit.  Factors,  etc.  A  usage 
of  the  different  departments  of  the  government  to  allow  commissions 
to  the  officers  of  government  upon  disbursements  of  money  under  a 
special  authority,  not  connected  with  their  regular  official  duties,  may 
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be  proved,  for  the  purpose  of  establishing  the  measure  of  such  officers' 
compensation.      United  States  v.  Fillehrown,  1  Pet.  (U.  S.)  50. 

A  custom,  according  to  which,  among  agents  employed  in  the  busi- 
ness of  insuring  for  others,  the  former  are  entitled  to  all  dividends  de- 
clared by  mutual  companies,  in  lieu  of  all  other  compensation  for 
effecting  such  insurance,  is  in  contravention  of  the  well-settled  princi- 
ple of  law,  that  an  agent  cannot  appropriate  to  his  own  use  any  portion 
of  the  profits  arising  from  the  business  of  the  agency,  and  therefore 
invalid.  Minnesota,  etc.,  Hallway  Co,  v.  Morgan,  52  Barb.  217  ;  S.  C. 
affirmed,  6  Alb.  L.  J.  173. 

§  9.  Landlord  and  tenant.  Every  demise  between  landlord  and 
tenant,  in  respect  to  matters  in  which  the  parties  are  silent,  may  be 
fairly  open  to  explanation  by  the  general  usage  or  custom  of  the  coun- 
try, or  of  the  district  where  the  land  lies  (  Van  J^ess  v.  Pacard,  2  Pet. 
[U.  S.]  138 ;  WilUyis  v.  Wood,  12  Jur.  583 ;  S.  C,  17  Law  Jour.,  Q. 
B.  319);  and  every  person,  under  such  circumstances,  is  supposed  to  be 
cognizant  of  the  custom  and  to  contract  with  reference  to  it.  Id. ; 
Stultz  V.  Dickey,  5  Binn.  (Penn.)  287.  But  if  the  meaning  of  the 
contract  is  certain  and  beyond  doubt,  usage  cannot  be  admitted  to  vary 
or  contradict  it.  Iddings  v.  Nagle,  2  Watts  &  Serg.  22 ;  Coohe  v. 
England,  27  Md.  14,  And  where  a  tenant  covenanted  on  quitting  the 
land,  not  to  sell  or  take  away  the  manure,  but  to  leave  it  to  be  expended 
by  the  succeeding  tenant,  it  was  held  to  exclude  the  custom  of  the 
country,  by  which  the  outgoing  tenant  was  bound  to  leave  the  manure 
and  was  entitled  to  be  paid  for  it.  Roberts  v.  Barker,  1  Cr.  &  M. 
808 ;  3  Tyrwh.  945. 

A  custom  that  tenants,  whether  by  parol  or  deed,  shall  have  the 
away-going  crop  after  the  expiration  of  their  terms,  is  good  (  Wiggles- 
worth  V.  Dallison,  1  Doug.  201 ;  Yan  Doren  v.  Everitt,  2  South  [N. 
J.],  460  ;  Teinpleman  v.  Biddle,  1  Harr.  [Del.]  522  ;  Foster  v.  Rohin- 
son,  6  Ohio  St.  90 ;  Biggs  v.  Brown,  2  Serg.  &  E.  [Penn.]  14);  and, 
in  this  respect,  no  difference  has  been  established  between  a  tenant  who 
pays  a  rent  in  money,  and  one  who  pays  a  share  of  the  produce  of  the 
farm.  Demi  v.  Bossier,  1  Penr.  &  W.  (Penn.)  224.  So,  a  custom, 
that  a  tenant  may  leave  his  away-going  crop  in  the  bam  of  the  farm 
after  he  has  quitted  the  premises,  is  good.  Bea/van  v.  Delahay,  1  H. 
Bla.  5.     See  Vol.  4,  pp.  252-254. 

In  Delaware,  an  incoming  tenant  has  a  right,  from  custom  and  neces- 
sity, to  enter  before  his  term  commences  and  fill  the  ice-house  on  the 
demised  premises.     State  v.  McOlay,  1  Harr.  (Del.)  520. 

And  proof  is  held  to  be  admissible  of  a  local  custom,  that  a  lease 
from  the  first  day  of  May  in  one  year,  to  the  first  day  of  May  in  a  sue- 
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ceeding  year,  expires  at  noon  of  the  last  day.  Wilcox  v.  Wood,  9 
Wend.  346.  In  an  action  for  the  breach  of  an  agreement  in  writing  to 
hire  the  plaintiff's  house,  where  the  defense  was,  that  the  plaintiff  failed 
to  cleanse  the  house  as  he  agreed,  evidence  "  that  a  universal  custom 
and  usage  prevailed  in  the  locality  in  which  said  house  was  situated,  by 
force  of  which  a  lessor  was  required  to  cleanse  a  leased  house  before  the 
lessee  entered  into  possession  of  it,"  is  inadmissible,  in  the  absence  of 
evidence  that  the  plaintiff  knew  of  such  custom  and  usage.  SawtelU 
V.  Dreiv,  122  Mass.  228. 

§  10.  Contracts  for  services.  It  has  been  laid  down  as  a  general 
rule,  that,  in  the  absence  of  evidence  of  a  special  contract,  where  ser- 
vices are  rendered  and  a  uniform  usage  is  shown  to  exist  in  regard  to 
such  services,  it  will  be  presumed  that  they  are  rendered  in  accordance 
with  the  usage  ;  and  in  an  action  to  recover  for  such  services,  evidence 
of  the  existence  of  the  usage  is  admissible.  Given  v.  Charron,  15  Md. 
502 ;  Lyon  v.  George,  44  id.  295 ;  Sewell  v.  Corjp,  1  Carr.  &  P.  392. 
So,  on  a  question  involving  the  performance  of  the  duties  of  a  particu- 
lar service,  evidence  of  the  customaiy  duties  of  such  service  is  admissi- 
ble. Vaughn  v.  Gardner,  7  B.  Monr.  (Ky.)  326.  All  trades  have 
theu'  usages ;  and  when  a  contract  is'  made  with  a  man  about  the  busi- 
ness of  his  craft,  it  is  framed  on  the  basis  of  its  usage,  which  becomes 
part  of  the  contract  except  when  its  place  is  occupied  by  particular 
stipulations.  Mayor,  etc.,  of  Pittshurgh  v.  O'Neill,  1  Penn.  St.  342  ; 
Carter  v.  Philadelphia  Coal  Co.,  77  id.  286.  But  the  rule  as  estab- 
lished by  the  New  York  cases  is  that  evidence  of  usage  in  paying  for 
services,  unaccompanied  by,  and  independent  of  evidence  to  charge  the 
plaintiff  with  notice  of  such  usage,  is  inadmissible  to  affect  the  plain- 
tiff's claim  for  services  {Flynn  v.  Murphy,  2  E.  D.  Smith  {K.  Y.],  378)  ; 
unless  the  usage  had  been  so  long  continued,  universal  and  notorious, 
that  al]  may  be  presumed  to  have  had  notice  of  it.  Wadley  v.  Davis, 
63  Barb.  501 ;  Boardman  v.  Gaillard,  1  Him  (N.  Y.),  217;  S.  C,  3K 
Y.  Sup.  Ct.  (T.  &  C.)  695  ;  S.  C.  affirmed,  60  N.  Y.  (15  Sick.)  614  ;  am^te, 
p.  624,  §  3.  And  where  the  question  was,  whether  furniture  was  sold 
by  a  contract  as  to  its  price,  proof  that,  under  the  regulations  of  cabinet 
workers,  workmen  could  not  be  employed  to  manufacture  such  furni- 
ture excej)t  by  the  day,  was  held  not  to  be  admissible  against  a  pur- 
chaser having  no  notice  of  such  regulations.  Butterworth  v.  Volkening, 
4  K.  Y.  Sup.  Ct.  (T.  &  C.)  650. 

In  a  contract  to  furnish  and  lay  up  brick  at  so  much  per  thousand, 
the  controversy  was  as  to  the  proper  mode  of  counting ;  and  evidence 
of  a  local  usage,  to  estimate  the  measurement  of  the  walls,  on  a  uni- 
form rule,  based  on  the  average  size  of  brick,  making  slight  additions 
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for  extra  work  and  wastage,  deducting  for  openings  in  the  wall, 
but  not  for  openings  in  chimneys,  nor  jambs,  nor  for  caps,  sills 
nor  hntels,  was  admitted  as  not  unreasonable.  Lowe  v.  Lehr 
man,  15  Ohio  St.  179.  Where  the  contract  was  to  build  an  oc- 
tagonal cellar  wall  at  a  certain  price  by  the  foot,  and  a  dispute 
arose  as  to  the  mode  of  measurement,  it  was  held  that  the  agree- 
ment as  to  the  compensation  was  equivocal  and  obscure,  and  that  it 
was  competent  to  prove  a  local  usage  of  measuring  cellar  walls,  in  order 
to  interpret  the  meaning  of  the  language,  and  to  ascertain  the  extent 
of  the  contract.  Ford  v.  Tirrell,  9  Gray,  401.  And  see  Walls  v. 
Bailey,  49  N.  Y.  (4  Sick.)  464  ;  S.  C,  10  Am.  Eep.  407.  So  in  a 
contract  to  deliver  certain  trees  from  a  nursery,  not  to  be  less  than  one 
foot  high,  a  dispute  arose  as  to  the  measurement ;  and  evidence  was 
held  to  be  competent,  of  a  usage  in  that  trade,  to  measure  only  to  the 
top  of  the  ripe,  hard  wood,  and  not  to  the  top  of  the  tree.  Bar- 
ton V.  McKelway,  22  ]N^.  J.  Law,  165.  See,  also.  Grant  v.  Mad- 
dox,  15  M.  &  W.  737;  Wilcox  v.  Wood,  9  Wend.  346.  But  it 
was  held  that  a  custom  of  plasterers  to  charge  half  the  size  of  the 
windows  at  the  price  agreed  on,  when  that  price  includes  the  cost  of 
materials,  is  unreasonable  and  void.  Jordan  v.  Meredith,  3  Yeates 
(Penn.),  318. 

To  allow  a  mechanic  or  artisan,  who  works  up  the  materials  of  an- 
other, to  keep  so  much  of  such  material  as  is  not  used  for  the  benefit 
of  the  owner  of  the  material,  is  to  array  his  interests  in  direct  opposi- 
tion to  those  of  his  employer.  Such  a  custom,  binding  upon  the  owner 
of  the  property,  is  unreasonable,  contrary  to  public  policy,  and  cannot 
have  the  sanction  of  law.  It  is  therefore  held  that  a  custom  to  the 
effect  that  a  person  employed  to  cut  staves  from  another's  bolts  has  a 
right  to  take,  and  appropriate  to  his  own  use,  not  only  the  clippings 
and  corner  pieces,  but  the  culls,  without  the  consent  or  agreement  of 
the  owner,  cannot  be  sustained.      Wadley  v.  Davis,  63  Barb.  500. 

A  usage  among  printers  and  booksellers,  that  a  printer  contracting 
to  print  for  a  bookseller  a  certain  number  of  copies  shall  not  print 
with  the  same  types,  while  standing,  an  extra  number  for  his  own  use, 
is  held  to  be  reasonable,  and  not  in  restraint  of  trade.  Williatns  v. 
Oilman,  3  Me.  276. 

Where  a  contract  fixes  the  price  of  work  and  in  terms  provides  that 
no  extras  shall  be  allowed,  a  custom  to  the  contrary  cannot  control  the 
express  stipulation  of  the  parties.  Phillies  v.  Starr,  26  Iowa,  349. 
And  see  Bedford  v.  Flowers,  11  Humph.  (Tenn.)  242 ;  Bogert  v. 
Cauman,  Anth.  (N.  Y.)  97.  And  it  was  held  in  Massachusetts  that  a 
written  contract  for  the  manufacture  of  retorts  cannot  be  affected  by 
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proof  of  a  custom  that,  in  the  absence  of  an  express  agreement,  f  omid- 
ers  shall  not  be  held  to  warrant  their  castings  against  latent  defects  ; 
and  that,  in  case  of  apparent  defects,  they  shall  be  entitled  to  have  the 
castings  returned  to  them  within  a  reasonable  time,  and  to  replace 
them  with  new  ones.  Whitinore  v.  South  Boston  Iron  Co.,  2 
Allen,  52. 

Where  a  usage,  regulating  the  compensation  to  be  paid  for  a  par- 
ticular description  of  personal  services,  has  been  proved,  it  is  for  the 
court  to  say,  whether  the  usage  is  or  is  not  reasonable.  Bodfish  v.  Fox, 
23  Me.  90,  or  what  effect,  if  any,  it  shall  have.  Given  v.  Charron, 
15  Md.  502.     And  see  Wilson  v.  Bauman,  80  111.  493. 

§  11.  Affreightment.  A  shipper  of  goods  is  chargeable  with  no- 
tice of  an  established  and  well-known  usage,  existing  in  a  particular 
trade,  in  regard  to  the  stowage  of  a  general  ship,  both  as  to  the  manner 
of  stowing,  and  as  to  the  different  articles  to  be  stowed  together.  And 
if  the  shipper,  in  such  case,  gives  no  special  instructions,  and  his  goods 
are  stowed  in  conformity  with  such  usage,  he  is  deemed  to  have  assented 
to  such  mode  of  stowage,  and  cannot,  in  case  his  goods  are  injured  on 
the  voyage,  in  consequence  of  the  mode  of  stowage,  set  that  up  as  a 
ground  of  complaint  or  as  a  foundation  for  depriving  the  owners  of 
their  freight.  Baxter  v.  Leland,  1  Blatchf.  (C.  C.)  526.  See,  also, 
Outwater  v.  Nelson,  20  Barb.  29 ;  Barber  v.  Brace,  3  Conn.  9 ;  Tlie 
Fanny  Fosdick,  4  Blatchf.  (C.  C.)  374.  But  a  local  custom  at  one 
port,  regulating  the  mode  of  delivering  goods  there,  is  not  binding  on 
shippers  at  another  port,  unless  known  to  them.  The  Albatross  v. 
Wayne,  16  Ohio,  513.     See  ante,  p.  626,  §  5. 

§  12.  Carriage  of  goods.  That  a  custom  or  usage  will  control  the 
general  law  of  the  liability  of  carriers  is  well  settled.  See  Farmers', 
etc.,  Bank  v.  Champlain  Transj).  Co.,  23  Yt.  186  ;  McClure  v.  Cox, 
32  Ala.  617 ;  Cox  v.  Peterson,  30  id.  608 ;  Yol.  1,  p.  50.  Thus,  a 
custom  that  a  railroad  company  should  deliver  freight  on  the  platform 
of  minor  stations,  whose  business  would  not  justify  a  warehouse,  etc., 
to  be  received  there  by  the  consignee  on  discharge  from  the  car,  is 
held  to  be  a  good  custom,  and  to  control  the  general  law  of  liability  of 
carriers  in  the  neighborhood.  McMasters  v.  Penn.  R.  It.  Co.,  69 
Penn.  St.  374  ;  S.  C,  8  Am.  Eep.  264.  But  if  all  the  railroads  in  the 
country  adopt  a  rule  or  custom  which  is  unreasonable  or  dangerous 
and  productive  of  injury,  the  generality  of  the  custom  cannot  in  any 
degree  excuse  an  act  in  conformity  to  it.  Hill  v.  Portland,  etc.,  R. 
R.  Co.,  55  Me.  438. 

A  usage  of  a  port  that,  in  order  to  constitute  a  delivery  of  water- 
borne  goods  by  the  carrier,  it  is  necessary  for  a  receipt  to  be  given  by 
Yol.  YI.— 80 
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the  consignee  or  his  agent,  and  that  until  then  the  liability  of  the 
carrier  continues,  is  held  to  be  unreasonable  and  illegal.  Reed  v. 
Richardson^  98  Mass.  216.  Usage  cannot  prescribe  or  determine  that 
acts,  which  the  law  declares  to  be  a  delivery,  shall  not  be  sufficient  to 
constitute  it.  Id.  And  a  local  custom,  that  ship-owners  shall  be  liable 
for  the  negligence  of  their  agents  in  cases  in  which  they  are  exempted 
by  statute,  is  invalid.      Walker  v.  Trans'portation  Co.,  3  "Wall.  150. 

In  an  action  against  a  ferryman  for  the  loss  of  a  horse  and  wagon 
by  his  neglect  to  put  up  the  chain  at  the  end  of  his  boat,  he  cannot 
give  in  evidence  a  custom  at  other  ferries  on  the  same  river  to  put  up 
the  chain  at  the  request  of  passengers  and  not  otherwise.  Miller  v. 
Pendleton,  8  Gray,  54T. 

When  a  shipper  and  a  carrier  of  goods  have  entered  into  a  valid  con- 
tract, the  one  to  load  the  other's  vessel  with  a  cargo  of  coal  at  a  speci- 
fied port  and  to  pay  freight  at  a  certain  rate  per  ton,  and  the  other  to 
carry  such  cargo  to  the  place  of  contract  for  that  price,  a  practice  among 
persons  engaged  in  that  kind  of  business  at  such  place  of  contract,  to 
treat  such  contract  as  binding  upon  the  parties  only  as  might  suit  the 
convenience  of  either  of  them,  cannot  be  upheld  as  a  commercial 
usage  to  affect  such  written  contract,  because  of  its  repugnancy 
thereto,  and  to  the  principles  of  law.  Randall  v.  Smith,  63  Me.  105 ; 
S.  C,  18  Am.  Rep.  200.  In  a  recent  English  case,  the  defendants, 
acting  as  agents  for  one  L.,  chartered  a  ship  for  the  conveyance  of  a 
cargo  of  currants  from  the  Ionian  Islands.  The  charter-party  was 
expressed  to  be  made  and  was  signed  by  the  defendants,  as  "  agents  to 
merchants,"  the  name  of  the  principal  not  being  disclosed.  In  an 
action  by  the  ship-owners  against  the  defendants  upon  the  charter-party, 
evidence  was  held  to  be  admissible  of  a  trade  usage,  by  which,  if  the 
name  of  the  principal  is  not  disclosed  within  a  reasonable  time,  the 
agents  themselves  are  personally  liable.  Hutchinson  v.  Tatham,  L,  E., 
8  C.  P.  482 ;  S.  C,  6  Eng.  E.  230.  See,  also.  Fleet  v.  Mnrton,  L. 
E.,  7  Q.  B.  126 ;  S.  C,  1  Eng.  E.  32 ;  Dale  v.  Humfrey,  El.  Bl.  & 
El.  1004. 

A  local  custom  among  cotton  dealers  making  a  warehouse  receipt 
transferable  by  delivery  without  indorsement,  and  such  mere  transfer 
to  pass  the  cotton,  unless  notice  is  given  that  a  receipt  has  been  lost,  or 
got  into  the  hands  of  some  one  not  entitled  to  hold  it,  is  not  a  good 
custom.  Lehman  v.  Marshall,  47  Ala.  362.  So,  a  regulation  requir- 
ing a  consignee  to  receipt  for  grain  weighed  into  a  delivery  bin,  before 
taking  the  same  from  such  bin,  and  before  he  can  ascertain,  except 
from  the  defendant's  statement,  whether  the  quantity  of  grain  receipted 
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for  is  there  or  not,  is  held  to  be  unreasonable  and  void.  Christian  v. 
Fii'st  Division  St.  Paul^  etc.,  R.  R.  Co.,  20  Minn.  21. 

§  13.  Rules  of  law.  We  have  seen,  ante,  p.  622,  §  2,  that  a  nsage 
cannot  be  sustained  in  opposition  to  well-established  principles  of  law. 
To  sustain  a  usage  under  such  circumstances  would  be  extremely  per- 
nicious in  its  consequences,  and  render  vague  and  uncertain  all  the 
rules  of  law.  Thompson  v.  Ashton,  14  Johns.  316.  A  mere  custom 
or  usage  is,  therefore,  without  force,  in  opposition  to  a  positive  law. 
Cranwell  v.  The  Fanny  Fosdick,  15  La.  Ann.  436  ;  Randall  v.  Smith, 
63  Me.  105 ;  S.  C,  18  Am.  Kep.  200 ;  Colemam.  v.  McMurdo,  5  Rand. 
(Ya.)  51 ;  Winder  v.  Blake,  4  Jones  (]Sr.  C),  332.  Thus,  a  usage  for 
factors  to  pledge  the  goods  of  their  principals  is  void,  being  against  a 
general  rule  of  law.  Newbold  v,  Wright,  4  Eawle  (Penn.),  195.  So, 
of  a  usage  for  the  master  of  a  vessel  to  sell  the  cargo,  without  neces- 
sity, when  the  vessel  is  stranded  {Bryant  v.  Connmonwealth  Ins.  Co., 
6  Pick.  131) ;  so,  of  a  custom,  different  from  the  law,  in  a  particular 
place,  to  re-enter  for  a  forfeiture  incurred  by  the  non-payment  of  rent. 
Stoever  v.  Wliitman,  6  Binn.  (Penn.)  416.  And  it  is  held  that  the 
custom  and  understanding  of  the  merchants  in  a  particular  trade  cannot 
be  admitted  to  prove  that  the  barter  or  exchange  of  a  promissory  note, 
indorsed  without  recourse,  for  cotton  or  any  other  species  of  merchan- 
dise, carries  with  it  no  implied  warranty  of  the  past  or  future  solvency 
of  the  maker  of  the  note.  Beckwith  v.  Farnum,  5  P.  I.  230.  And 
see  Prescott  v.  Hubhell,  1  McCord  (S.  C),  94 ;  Halls  v.  Hovjell,  Hai-p. 
(S.  C.)  427;  Bowen  v.  Newell,  8  N.  T.  (4  Seld.)  190.  So,- where  a 
transaction  is  within  the  statute  against  usury,  the  usage  of  trade  as  to 
such  transaction  cannot  be  received  in  e\adence  to  show  that  it  is  not 
usurious.  Dunham  v.  Dey,  13  Johns.  40;  16  id.  367;  Greene  v. 
Tyler,  39  Penn.  St.  361. 

But  known  and  settled  local  usages  ought  to  be  respected  by  courts  and 
juries,  unless  such  usages  are  against  the  laws  or  policy  of  the  country. 
Wilcocks  V.  Phillips,  Wall.,  Jr.,  47.  Usage  is  evidence  of  the  construc- 
tion given  to  the  law,  and  when  it  is  established  and  uniform,  it  regu- 
lates the  rights  and  duties  of  those  who  act  within  its  limits.  United 
States  V.  Buohanfian,  Crabbe,  563.  See,  also.  Governor  v.  Withers,  5 
Gratt.  (Ya.)  24.  In  doubtful  cases,  usage  may  be  recurred  to  in  order 
to  ascertain  the  meaning  of  the  legislature.  Polk  v.  Hill,  2  Overt. 
(Tenn.)  157.  Thus,  the  general  custom  and  usage  under  the  statutes 
respecting  the  proof  and  acknowledgment  of  deeds,  and  the  form  of 
the  certificate  of  acknowledgment,  have  great  weight  in  the  construc- 
tion of  such  statutes.     Meriam  v.  Harsen,  2  Barb.  Ch.  232.     Evidence 
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of  usage  is,  however,  insufficient  to  control  the  legal  interpretation  of 
a  statute  provision.     Dwight  v,  Boston,  12  Allen,  316. 

To  permit  usage  to  govern  and  modify  tlie  law  in  relation  to  the 
dealings  of  parties  in  any  case,  it  must  be  uniform,  certain  and  suffi- 
ciently notorious  to  warrant  the  legal  presumption  that  the  parties  made 
their  contract  with  reference  to  the  usage,  and  hot  according  to  the 
general  and  established  law  applicable  to  the  case.  Citizens^  Bank  v. 
■Grafflin,  81  Md.  507;  S.  C,  1  Am.  Eep.  66;  Smith  v.  Gihls,  44  K 
H.  335 ;  Harper  v.  Pound,  10  Ind.  32.  And  see  ante,  p.  623,  §  3. 
Where,  in  the  absence  of  any  statutory  provision,  a  rule  of  commercial 
law  has  been  adopted  by  the  court  of  last  resort,  in  a  State,  the  usage 
will  henceforth  be  held  to  conform  thereto  throughout  the  State,  and 
this  can  only  be  rebutted  by  clear  proof  of  a  uniform  and  settled  local 
usage  to  the  contrary.     Isham  v.  Fox,  7  Ohio  St.  317. 

§  14.  How  pleaded.  A  particular  custom  must  be  pleaded  {Gover- 
nor V.  Withers,  5  Gratt.  [Ya.]  24) ;  as,  if  there  be  a  particular  or  local 
custom  as  to  protesting  notes  on  a  day  difiEerent  from  that  prescribed  by 
the  law-merchant,  it  must  be  alleged.  Jackson  v.  Henderson,  3  Leigh 
(Va.),  106.  But  if  the  custom  be  general  as  the  custom  of  merchants, 
it  need  not  be  pleaded.  Temflemen  v.  Biddle,  1  Harr.  (Del.)  522  ; 
1  Chit.  PI.  217. 

Where  a  local  usage  is  set  up,  the  averments  should  be  such  as  to 
show  that  it  has  all  the  requisites  of  a  valid  usage.  Wallace  v.  Morgan^ 
23  Ind.  399.     And  see  Dutch,  etc.,  Co.  v.  Mooney,  12  Cal.  534. 

§  15.  How  proved.  See  ante,  623,  §  3.  Usage  is  a  matter  of  fact,  not 
of  opinion.  A  usage  of  trade  must  therefore  be  proved  by  instances, 
and  cannot  be  supported  by  evidence  of  opinion  merely.  Cunning- 
ham V.  Fonblanque,  6  Carr.  &  P.  44 ;  Garey  v.  Meagher,  33  Ala.  630 ; 
Chesapeake  Bank  v.  Swain,  29  Md.  483.  It  is  proved  by  witnesses 
testifying  of  its  existence  and  uniformity  from  their  knowledge  ob- 
tained by  observation  of  what  is  practiced  by  themselves  and  others  in 
the  trade  to  which  it  relates.  Haskins  v.  Warren,  115  Mass.  514 ; 
Mills  V.  Hallock,  2  Edw.  Ch.  652.  An  isolated  instance  is  not  suffi- 
cient to  prove  a  custom,  nor  will  evidence  of  the  custom  of  one  per- 
son be  sufficient  to  establish  a  general  course  of  trade.  Burr  v.  Sick- 
les, 17  Ark.  428;  Coj>e  v.  Dodd,  13  Penn.  St.  33.  See,  2X^0,  Adams 
V.  Otterl)ack,  15  How.  (U.  S.)  539.  And  as  a  general  rule,  one  wit- 
ness is  not  sufficient  to  prove  a  custom.  Bissell  v.  Ryan,  23  111.  566  ; 
HalwersonY.  Cole,  1  Spears  (S.  C),  Z^l;  Wood  y.  Hickok,  2  Wend. 
501.  But  see  Partridge  v.  Forsyth,  29  Ala.  200.  A  usage  may, 
however,  be  proved  by  parol,  whether  it  originates  in  a  public  written 
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law,  or  not.  Drake  v.  Hudson,  7  Har.  &  J.  (Md.)  399 ;  Livingston  v. 
Maryland  Ins.  Co.,  7  Cranch,  506. 

The  general  law  as  to  a  custom  is  that  if  its  existence  at  a  distant 
time  is  shown,  and  there  is  no  evidence  that  at  any  certain  time  it  did 
not  exist,  a  jury  may  infer  that  it  went  back  as  far  as  the  time  of  legal 
memory.  Leuckart  v.  Cooper,  7  Car.  &  P.  119 ;  Scales  r.  Key,  11 
Ad.  &  El.  819 ;  S.  C,  3  P.  &  D.  505. 

The  value  of  professional  services  may  be  proved  by  usage.  But  to 
establish  such  usage,  it  is  not  competent  to  ask  a  witness  belonging  to 
the  profession  "  what  he  himself  would  have  charged."  The  testimony 
must  be  either  to  the  value  of  the  services,  or  to  the  customary  rule  of 
compensation.     Pfeil  v.  Kemjper,  3  Wis.  315. 

It  has  been  held  that  the  proof  of  a  usage  of  trade  involves  questions 
both  of  law  and  fact.  It  is  a  question  of  law  what  is  sufficient  usage 
to  bind  the  parties ;  that  is  to  say,  for  how  long  a  time,  at  what  places, 
and  with  what  degree  of  uniformity  it  must  have  been  observed. 
Therefore,  whether  a  given  state  of  facts  establishes  the  usage  claimed 
to  exist  is  a  question  for  the  court ;  whether  such  a  state  of  facts  has 
been  proved  is  a  question  for  the  jury.  And  if,  taking  all  the  evidence 
to  be  true  that  is  relied  on  to  prove  it,  in  the  opinion  of  the  court  it  is 
not  sufficient  to  estabhsh  the  usage  contended  for,  it  becomes  their 
duty  to  so  instruct  the  jury.  Mears  v.  Waj>les,  4  Houst.  (Del.) 
62. 

Usage  has  been  proved  to  explain  the  meaning  of  the  following 
words:  "After  proof  and  ad justment  thereof  ",  Allegre  v.  Maryland 
Ins.  Co.,  6  Har.  &  J.  (Md.)  408;  "Barrels",  Miller  v.  Stevens,  100 
Mass.  518  ;  S.  C,  1  Am.  Kep.  139  ;  "  Corn  ",  Mason  v.  Shurry,  Park  on 
Ins.  245  ;  "  Cargo  ",  Allegre  v.  Maryland  Ins.  Co.,  2  Gill  &  J.  (Md.) 
137  ;  "  Days  ,"  Cochran  v.  Reiberg,  3  Esp.  121 ;  "  Day's  work  ",  Hin- 
ton  V.  Locke,  5  Hill,  437 ;  "  Freight ",  Peisch  v.  Dickson,  1  Mas.  (C. 
C.)  11 ;  "  Fur  ",  Astor  v.  Union  Ins.  Co.,  7  Cow.  202  ;  "  Inhabitant", 
Rex  V.  Mashiter,  6  Ad.  &  El.  153  ;  "  Level ",  as  used  by  miners,  Clay- 
ton V.  Gregson,  5  id.  302 ;  "  Months ",  Jolly  v.  Young,  1  Esp.  186  ; 
"  Inevitable  dangers  of  the  river  ",  Gordon  v.  Little,  8  Serg.  &  E..  533  ; 
"  Sea-letter ",  SlegTit  v.  Hartshorne,  2  Johns.  531 ;  "  Outfits  ",  Macy 
V.  Whaling  Ins.  Co.,  9  Mete.  354 ;  "  Roots ",  as  used  in  insurance 
policies,  Coit  v.  Comtnercial  Ins.  Co.,  7  Johns.  385 ;  "  Salt  ",  Jrumee 
V.  Bourdien,  Park  on  Ins.  245  ;  "  Thousand  ",  Smith  v.  Wilson,  3  B. 
&  Ad.  728  ;  "  Weeks  ",  Grant  v.  Maddox,  15  Mees.  &  W.  737. 

A  general  dictionary  of  the  English  language  is  no  authority  to  show 
on  a  trial  the  meaning  of  a  word,  which  is  relied  on  as  deriving  a  pecu- 
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liar  meaning  from  mercantile  usage.     Soughton  v.  OiThart^  7  Carr.  & 
P.  701. 

Evidence  should  be  very  strong  and  conclusive  to  authorize  a  usage 
to  regulate  and  control  a  contract  between  parties  in  derogation  of  the 
established  law.  Citizens'  B(mh  v.  Graffim,  31  Md.  507 ;  S.  C,  1 
Am.  Rep.  66. 
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CHAPTER  XVII. 

DAMAGE  FEASANT. 
AKTICLE  I. 

GENERAL    KULES    AJSTD   PRESTCIPLES. 

Section  1.  In  general.  Damage  feasant  is  a  term  usually  applied 
to  the  injury  which  animals  belonging  to  one  person  do  upon  the  land 
of  another,  by  feeding  there  and  treading  down  his  grass,  corn,  or  other 
production  of  the  earth.  3  Bla.  Comm.  6 ;  Co.  Litt.  142,  161.  By 
the  common  law,  a  distress  of  animals  or  things,  damage  feasant,  is  al- 
lowed. It  was  also  allowed  by  the  ancient  customs  of  France.  But 
the  beasts  must  be  damage  feasant  at  the  time  of  the  distress ;  and  if 
they  were  damage  feasant  yesterday  and  again  to-day,  they  can  only  be 
distrained  for  the  damage  they  are  doing  when  they  are  distrained. 
And  to  support  the  distress  it  must  appear  that  the  party  distraining 
had  actually  got  into  the  locus  in  quo  before  the  cattle  had  got  out  of  it 
Clement  v.  Milner,  3  Esp.  95 ;  Holden  v.  Torrey,  31  Yt.  690.  And 
if  many  cattle  are  doing  damage,  a  man  cannot  take  one  of  them  as  a 
distress  for  the  whole  damage  ;  but  he  may  distrain  one  of  them  for  its 
own  damage,  and  bring  an  action  of  trespass  for  the  damage  done  by 
the  rest.  Hoshins  v.  Hohhins,  2  Saund.  32T ;  Vaspor  v.  Edwards,  12 
Mod.  660.  It  seems  that  an  animal  doing  damage  to  the  freehold  is 
doing  such  a  damage  as  will  justify  the  distraining  of  the  animal  dam- 
age feasant,  providing  the  animal  is  then  actually  doing  the  damage,  or, 
having  done  some  damage,  it  is  necessary  to  detain  the  animal  in  order 
to  prevent  its  doing  further  damage.  But  if  the  owner  of  the  freehold 
seizes  an  animal  which  has  done  damage  to  the  freehold,  but  which  has 
ceased  doing  so,  and  it  is  not  necessary  to  detain  the  animal  to  prevent 
further  damage,  and  the  owner  of  the  freehold  detains  the  animal  and 
feeds  it  for  several  days,  and  then  sells  it  for  its  value,  the  owner  of  the 
animal  is  entitled  to  recover  its  full  value,  without  any  deduction  for 
the  feeding,  as  the  owner  of  the  freehold  seized  the  animal  in  his  own 
wrong.     Worm^r  v.  -Biggs,  2  Car.  &,  Kir.  31. 

The  right  of  distress  damage  feasant  existed  at  common  law  and  is 
not  a  creature  of  the  statute,  though  legislation  has  been  adopted  to 


640  DAMAGE  FEASANT. 

regulate  its  exercise ;  so  that  it  is  inaccurate  to  speak  of  this  remedy  as 
something  merely  statutory  and  in  derogation  of  the  common-law 
rights  of  property.  Hamlin  v.  Mack^  33  Mich.  103.  The  right  to 
distrain  beasts  damage  feasant,  in  New  York,  does  not  depend  on  the 
particular  kind  of  injury  done,  or  the  place  where  it  is  committed. 
Sale  V.  ClarTc^  19  Wend,  498.  The  taking  of  another's  beast  when 
trespassing  on  the  taker's  land,  and  confining  it  in  his  barn,  is  sufficient 
to  constitute  a  lawful  distress  damage  feasant.  Hamlin  v.  MacJc,  33 
Mich.  103. 

§  2.  Wlien  available  as  a  defense.  No  action  lies  against  one 
who  distrains  cattle  damage  feasant  for  impounding  them,  instead  of 
accepting  a  compensation  for  the  damages,  tendered  before  the  cattle 
were  impounded.  Anscomh  v.  Shore,  1  Taunt.  261 ;  S.  C,  1  Camp. 
285.  Nor  can  an  action  be  maintained  for  detaining  cattle  distrained 
damage  feasant,  where  a  tender  of  sufficient  amends  was  made  after  the 
cattle  had  been  impoimded.  Sheriff  v.  James,  1  Bing.  341 ;  S.  C,  8 
MoorCj  334.  If  a  sufficient  tender  is  made  before  the  distress  the 
remedy  is  replevin  or  trespass ;  if  after  the  distress  (and  before  the 
impounding),  detinue.  Gulliver  v.  Cosens,  1  C.  B.  788 ;  S.  C,  9  Jur. 
QQQ;  14  L.  J.  C.  P.  215. 

A  horse  in  the  street  damaging  a  barn-yard  fence,  while  fighting  a 
horse  that  was  inside,  may  be  lawfully  distrained  by  the  owner  of  the 
yard  as  doing  damage  within  its  inclosure.   Pettit  v.  May,  34  Wis.  ^^^. 

If  where  damage  feasant  is  claimed  as  a  defense  to  an  action  of  re- 
ple\dn,  the  fact  is  found  that  the  animal  was  trespassing  and  doing 
damage,  the  defense  is  complete  although  there  was  no  proof  of  any 
specific  damage  done  by  the  beast.     Pierce   v.  Hosmer,  QQ  Barb.  345. 

§  3.  When  not  available  as  a  defense.  Wliere  the  action  of  tres- 
pass cannot  be  maintained,  cattle  damage  feasant  cannot  be  distrained, 
as  there  is  no  injury  requiring  amends.  So  held  in  Illinois,  where 
cattle  may  lawfully  run  at  large,  and  the  owner  of  land  cannot  recover 
for  trespass  committed  by  them  upon  his  land  and  unless  the  same  is 
inclosed  by  a  lawful  fence.  Oil  v.  Rowley,  69  111.  469.  And  the  rule 
that  the  owner  of  property  injured  by  cattle  damage  feasant  is  bound 
to  the  exercise  of  ordinary  care  to  prevent  the  damage  was  applied, 
where  the  fence  gaps  through  which  they  entered  might  have  been 
closed  in  a  short  time,  but  there  was  no  material  on  the  ground  for  re- 
pairing them.     Little  v.  IfcGuire,  38  Iowa,  560. 

Cattle  or  goods  in  the  actual  use  of  a  party  cannot  be  distrained 
damage  feasant.  Field  v.  Adams,  4  P.  &  D.  504 ;  S.  C,  12  A.  &  E. 
649 ;  1  Arn,  &"  H.  17  ;  4  Jur.  113.  So,  a  horse  cannot  be  distrained 
damage  feasant  if  there  is  a  rider  upon  hun.     Storey  v.  Rohinson,  6 
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T.  R.  138.  But  a  horse  may  be  distrained  damage  feasant  altliougli  he 
is  led  by  a  person  at  tlie  time.  Wagstaff  v.  Qlack,  Cambridge  Sum. 
Assizes,  M.  S,  And  where  an  action  was  commenced  for  taking  the  plain- 
tiff's dog  ;  and  the  defense  was  that  he  was  distrained  damage  feasant, 
a  rej^lication  that  the  dog  when  taken  was  in  the  actual  possession  of 
the  plaintiff's  servant  and  under  the  personal  care  of,  and  being  used 
by  him,  was  held  to  be  insufficient,  as  applied  to  a  dog,  to  show  such 
user  of  it  as  exempted  it  from  seizure.  Bunch  v.  Kennington,  1  Q. 
B.  679  ;  S.  C,  4  P.  &  D.  509  ;  5  Jur.  461. 

A  person  into  whose  field  cattle  have  strayed  through  defect  of 
fences  which  he  was  bound  to  repair,  cannot  distrain  them  damage 
feasant  in  another  field,  into  which  they  have  got  by  breaking  through 
a  hedge  which  he  kept  in  good  repair,  since  his  neglect  was  the  origi- 
nal cause  of  the  mischief.  Singleton  v.  Williamson^  7  Hurl.  &  Nor. 
410,-  S.  C,  8  Jur.  (N.  S.)  60 ;  10  W.  E.  174  ;  5  L.  T.  (N.  S.)  664;  31 
L.  J.  Exch.  17. 

§  4.  Yiho  may  interpose  it.  Where  one  enters  peaceably,  and  with- 
out writ,  upon,  and  takes  possession  of  land  purchased  by  hmi  under 
a  sale  upon  a  decree  in  chancery,  he  is  in  possession,  so  that  he  may 
distrain  cattle  damage  feasant.  Orser  v.  Storms,  9  Cow.  687.  And 
where  A  demised  to  B  the  milk  of  twenty-two  cows  to  be  provided  by 
A,  and  to  be  fed  at  A's  expense  on  certain  closes  belonging  to  A,  who 
covenanted  that  no  other  cattle  should  be  fed  there,  it  was  held  that  B 
might  distrain  other  cattle  of  A  doing  damage  there.  Burt  v.  Moore, 
5  T.  R.  329.  So,  where  A,  being  possessed  of  a  quantity  of  land  in  a 
common  field  and  having  a  right  of  common  over  the  whole  field,  and 
B  also  having  a  right  of  common  over  the  whole  field,  they  enter 
into  an  agreement  for  their  mutual  advantage  and  convenience,  not 
to  exercise  their  respective  rights  for  a  certain  term  of  years,  and 
each  party  covenants  to  that  effect,  if  during  the  term  the  cattle  of 
B  come  upon  the  land  of  A,  he  may  distrain  them  damage  feasant. 
Wliiteman  v.  King,  2  H.  Bl.  4.  But  if  two  persons  have  the  concurrent 
possession  of  land  for  the  purpose  that  each  may  take  profits  of  a 
special  nature,  and  distinct  from,  but  not  inconsistent  with,  the  right 
of  the  other,  one  cannot  distrain  the  cattle  of  the  other  damage  feasant. 
Churchill  v.  Evans,  1  Taunt.  529. 

A  tenant  holding  over  after  the  expiration  of  his  term  cannot  dis- 
train the  landlord's  cattle  which  were  put  upon  the  premises  by  way  of 
taking  possession.     Taunton  v.  Costar,  7  T.  B.  431. 

§  5.  How  interposed.  A  distress  for  damage  feasant  must  be 
pleaded  specially.  It  is  not  sufiicient  in  replevin  to  plead  merely,  that 
the  defendant  was  possessed  of  a  close,  and  because  the  cattle  trespassed, 
YoL.  YL— 81 
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etc.,  he  took  them  damage  feasant.  But  it  ma_y  be  alleged  generally 
that  the  close  was  the  close,  soil  and  freehold  of  the  defendant.  1 
Chit.  Plead.  (Yth  Am.  ed.)  538.  But  in  New  Hampshire,  the  defend- 
ant avowed  the  taking  of  the  cattle  as  damage  feasant  in  his  inclosure, 
without  any  further  specification  of  title,  and  that  was  held  sufficient 
under  the  statute.  M-Jntyre  v.  Marden,  9  N.  H.  288.  When  the 
defendant  justifies  the  taking  he  must  show  a  full  and  entire  compliance 
with  the  requisitions  of  the  statute,  or  he  becomes  a  trespasser  ah 
initio.  Horse  v.  Reerl,  28  Me.  481  ;•  Rale  v.  Clark,  19  Wend.  498 ; 
Simser  v.  Cowan,  50  Barb.  895. 

In  an  action  for  impounding  cattle,  and  keeping  them  so  close  that 
one  died,  to  which  there  was  a  justification  for  damage  feasant,- with- 
out stating  the  dying  of  the  beast,  the  plea  was  held  good,  as  the  death 
was  only  gramamen,  and  need  not  be  answered.  Gates  v.  Bayley,  2 
Wils.  313. 
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CHAPTER  XVIII. 

DEFENSE  OF  SELF,  OF  FAMILY,  ETC. 
ARTICLE   I. 

GENERAL    RULES    AND    PRINCIPLES. 

Section  1.  Definition  and  natnre.  In  criminal  law  the  protection 
of  one's  person  and  property  from  injury  is  self-defense.  And  the 
law  of  self-defense  is  the  same  in  civil  as  in  criminal  prosecutions,  with 
the  exception  of  the  rule  of  evidence  which,  in  a  criminal  cause,  gives 
the  defendant  the  benefit  of  a  reasonable  doubt.  March  v.  Walker^ 
48  Tex.  372. 

A  man  may  repel  force  l)y  force  in  defense  of  his  person,  property  or 
habitation  against  any  one  who  manifests,  intends,  attempts  or  endeav- 
ors by  violence  or  surprise,  to  commit  a  forcible  felony,  such  as  murder, 
rape,  robbery,  arson,  burglary  and  the  like.  In  these  cases  he  is  not 
required  to  retreat,  but  he  may  resist  and  even  pursue  his  adversary, 
mitil  he  has  secured  himself  from  all  danger.  Gray  v.  Comhs^  7  J.  J. 
Marsh.  (Ky.)  478.  And  see  Bird  v.  Holhrook,  4  Bing.  628.  But  the 
right  of  self-defense  is  simply  the  right  to  ■rej)el  by  force,  force  unlaw- 
fully exerted.  The  repellant  force,  thus  permitted  to  be  used,  must  be 
protective  and  not  merely  aggressive.  When  protection  is  achieved, 
the  legitimate  end  of  the  force  allowed  to  be  resorted  to  is  accomplished. 
It  should  then  cease.  Upon  this  principle,  it  is  allowed  to  take  life  in 
order  to  protect  life,  or  to  protect  the  person  assailed  from  serious 
bodily  harm.  But  the  danger  to  the  life  or  limb  of  the  slayer  must 
be  apparent  and  pressing  and  it  must  be  of  such  degree  and  character 
as  threatened  a  fatal  result  in  order  to  justify  a  homicide.  A  mere  pur- 
suit "  with  hostile  intent "  is  not  enough.  Lewis  v.  State,  51  Ala.  1. 
See  Baldwin  v.  llayden,  6  Conn.  453  ;  Gallagher  v.  State,  3  Minn. 
270 ;  Taylor  v.  Clendening,  4  Kans.  524  ;  Vol.  1,  p.  338.  But  at 
common  law  the  right  of  self-defense  is  not  limited  to  actual  peril  of 
the  life  of  the  party  assailed.  When  a  person  apprehends  that  some 
one  is  about  to  do  him  great  bodily  harm,  and  there  is  reasonable 
ground  for  believing  the  danger  that  such  design  will  be  accomplished 
imminent,  he  may  safely  act  upon  appearances  and  even  kill  the  assail- 
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ant,  if  tliat  be  necessary  to  avoid  the  appreliended  violence.  State  v. 
Sloan,  47  Mo.  604 ;  State  v.  Fraunhurg,  40  Iowa,  555 ;  State  v.  Collins, 
32  id.  36.  The  degree  of  force  which  may  be  employed  in  repelling 
the  assault  depends  to  some  extent  upon  the  known  character  of  the 
assailant,  whether  peaceable  or  quarrelsome.  Harrison  v.  Harrison,  43 
Vt.  417.  A  person  who  seeks  a  fight,  and  provokes  another  to  strike 
him,  cannot  justify  a  blow  on  the  ground  of  self-defense.  State  v. 
Bryson,  1  Winst.  (N.  C.)  No.  2,  86 ;  Watroiis  v.  Steel,  4  Yt.  629. 

Apparent  danger  is  a  legal  term,  with  a  fixed  and  definite  meaning. 
What  cu^cumstances  constitute  apparent  danger  is  primarily  a  mixed 
question  of  law  and  fact;  but,  when  all  the  facts  are  ascertained,  it  is  a 
question  of  law  alone.  Lo7%g  v.  State,  52  Miss.  23.  The  stage  of  the 
difiiculty  at  Avhich  self-defense  ceases  is  just  the  same,  whether  the 
question  be  prosecuted  civilly  or  criminally.  March  v.  Walker,  48  Tex. 
272. 

§  2.  Right  to  defend  one's  self.  See  Yol.  1,  pp.  337-340.  To 
sustain  a  plea  of  self-defense,  it  must  not  only  appear  that  the  circum- 
stances were  sufficient  to  excite  the  fears  of  a  reasonable  man,  and  that 
the  slayer  really  acted  under  the  influence  of  those  fears,  and  not  in  a 
spirit  of  revenge,  but  it  must  also  appear  that  he  thought  and  believed, 
and  had  good  reason  to  think  and  believe,  that  the  danger  was  so  urgent 
and  pressing,  at  the  time  of  the  killing,  that  in  order  to  save  his  own 
life,  or  prevent  a  felony  on  his  person,  the  killing  of  the  other  was  ab- 
solutely necessary  ;  and  it  must  appear,  also,  either  that  the  person  killed 
was  the  assailant,  or  that  the  slayer  had  really,  and  in  good  faith,  en- 
deavored to  decline  any  further  struggle  before  the  mortal  blow  was 
given.  Stiles  v.  State,  57  Ga.  183.  See  State  v.  Hotter,  13  Kans.  414 ; 
Hollotoay  v.  Commonwealth,  11  Bush  (Ky.),  344;  White  v.  Maxcy,  64 
Mo.  552  ;   Gilleland  v.  State,  44  Tex.  356. 

One  attacked  with  felonious  intent  may  resist,  to  the  extent  of  taking 
the  assailant's  life.  He  is  not  under  obligation  to  retreat.  But  one 
attacked  without  felonious  intent  must  retreat,  if  he  can,  before  he  can 
justify  killing  his  adversary.  State  v.  Dixon,  75  N.  C.  275  ;  Erioin  v. 
State]  ^^  Ohio  St.  186;  23  Am.  Eep.  733.  And  see  McHherson  v. 
State,  29  Ark.  225. 

In  an  action  for  an  assault  it  is  competent  to  the  defendant  to  give 
evidence  of  an  assault  by  the  plaintiff,  without  a  plea  of  son  assault 
demesne.     Syers  v.  Chapman,  2  C.  B.  (N.  S.)  438. 

§  3.  Right  to  defend  family.  The  right  to  repel  an  assault  by 
force  extends  to  the  mutual  and  reciprocal  defense  of  each  other  by 
husband  and  wife,  parent  and  child,  master  and  servant.  2  Broom 
«fe  Had.    Comm.  (Wait's  Notes)  2.     And   see   am^te,  Yol.  1,  p.  338 ; 
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Hathaway  v.  Rice,  19  Yt.  102.  But  a  son  can  justify  an  assault  and 
batteiy  in  defense  of  liis  father,  only  where  the  latter  was  first  assailed, 
and  was  resisting  the  attack  when  the  former  interfered  ;  and  only  to  the 
extent  of  such  force  as  may  be  necessary  for  the  father's  defense.  Ohier 
V.  jSfeal,  1  Houst.  (Del.)  419.  A  son  would  not  be  justified  in  inter- 
posing, on  his  father's  side,  in  a  fight,  in  which  his  father  and  another 
are  engaged  by  mutual  consent  and  on  equal  terms,  and  knocking  the 
antagonist  down.  State  v.  Johnson,  75  N.  C.  174  ;  Waddell  v.  State, 
1  Tex.  App.  720.  And  to  justify  an  assault  by  a  man  in  defense  of  his 
son  or  his  property,  the  danger  should  be  such  as  to  induce  one  exercis- 
ing a  reasonable  and  proper  judgment  to  interfere  to  prevent  the  con- 
summation of  the  injury.     Hill  v.  Rogers,  2  Clarke  (Iowa),  67. 

§  4.  Right  to  defend  others.  A  person  may  lawfully  interfere  in 
behalf  of  a  stranger,  and  employ  a  reasonable  amount  of  force  to  protect 
him  from  unlawful  violence,  thus  avoiding  a  breach  of  the  peace.  Mel- 
len  V.  Thompson,  32  Yt.  407.  But  the  fact  that  a  man  and  woman  live 
together  in  a  relation  of  concubinage  does  not,  of  itself,  justify  the  man 
in  taking  life  in  defense  of  the  person  of  the  woman,  and  it  is  not  error, 
upon  evidence  of  such  fact,  to  instruct  the  jury  that  the  law  of  justifi- 
cation does  not  apply.     Parher  v.  State,  31  Tex.  132. 

§  5.  Right  to  defend  land.  See  Yol.  1,  p.  339.  An  assault  by  a 
man  in  defense  of  his  property  is  justifiable.  Alderson  v.  Waistell, 
1  C.  &  K.  358  ;  Parsons  v.  Brown,  15  Barb.  590.  And  so  is  the  assault 
of  the  son,  or  tenant  of  the  owner  acting  under  the  latter's  authority. 
TribUe  v.  Frame,  7  J.  J.  Marsh.  (Ky.)  599,  617 ;  Corey  v.  The  People, 
45  Barb.  262.  And  mechanics  who  are  in  charge  of  a  house  which  they 
are  engaged  in  building  have  a  right  to  gently  remove  persons  coming 
into  the  building  without  authority.  United  States  v.  Bartle,  1  C  ranch 
(C.  C),  236.  But  a  tenant  in  common  has  no  right  to  inflict  a  battery 
upon  one  who  enters  upon  the  land  under  the  authority  of  the  co-tenant ; 
and,  in  this  respect,  there  is  no  distinction  between  the  co-tenant  and 
one  entering  with  him,  and  under  his  authority.  Causee  v.  Andet's, 
4  Dev.  &  B.  L.  (N.  C.)  246  ;  Commonwealth  v.  Laheman,  4  Cush.  597. 
A  person  on  whose  land  another  has  committed  a  trespass,  merely  by 
coming  upon  it,  and  is  going  away,  has  no  right  to  seize  and  detain 
him  in  order  to  compel  him  to  give  his  address.  Ball  v.  Axten,  4  F. 
&  F.  1019. 

If  a  person  enters  a  house  with  force  and  violence,  the  person  whose 
house  is  entered  may  justify  turning  him  out  by  force,  without  making 
a  previous  request  to  him  to  depart.  Tidlay  v.  Reed,  1  Carr.  &  P.  6. 
But  if  he  enters  quietly  he  must  be  requested  to  leave,  and  upon  refus- 
ing to  do  so,  the  owner  may  then  use  as  much  force  as  is  necessary  to 
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put  him  out.  Id. ;  State  v.  Woodward^  50  N.  H.  527.  So,  one  who 
enters  an  office  for  the  transaction  of  business  may  be  ejected  by  the 
owner  or  agent,  after  a  request  to  leave  and  a  refusal,  no  more  force 
being  used  than  is  necessary.  Estij  v.  Wilmot  15  Gray,  168 ;  Fierce  v. 
mcks,  34  Ga.  259 ;  Timothy  v.  Simpson,  6  Carr.  &  P.  500 ;  Yol.  1,  p. 

340.  If  a  person  comes  into  a  house,  or  is  in  it,  and  makes  a  noise  and 
disturbs  the  peace  of  the  family,  although  no  assault  has  been  com- 
mitted, the  master  of  the  house  may  turn  him  out,  or  call  a  policeman 
to  do  so.     Shaw  V.  Chairitie,  3  Car.  &  Kir.  21. 

The  owner  of  land  has  a  right  to  use-  sufficient  force  to  prevent  the 
entry  of  another  for  the  purpose  of  obtaining  a  chattel  belonging  to 
him,  and  being  upon  the  land  without  right.  NeiDkirk  v.  Sabler,  9 
Barb.  652.  See  Kenny  v.  Flajier,  3  Daly  (N.  Y.),  131.  Although  a 
man  may  justify  the  use  of  so  much  force  as  is  necessary  to  defend  the 
possession  of  his  house,  lands,  or  goods,  or  his  person  from  threatened 
violence,  it  does  not  follow  that  he  may  lead  a  riot  to  dispossess  those 
who  are  unlawfully  in  possession  thereof,  under  a  claim  of  right.  State 
V.  Yeaton,  53  Me.  125. 

§  6.  Right  to  defend  personal  property.  An  assault  and  battery 
may  be  justified  in  (lefense  of  real  or  personal  property;  but  unless  the 
assailant  uses  force  in  fact,  not  before  a  refpiest  to  depart ;  and  then  the 
plea  should  in  general  be  molliter  nianus  i?)iposuit.  JFIlvoy  v.  Cochran, 
2  A.  K.  Marsh.  271 ;  Robinson  v.  Uaivkins,  4  Monr.  (Ky.)  134 ;  Bald- 
win V.  Hayden,  6  Conn.  453.  And  an  owner  of  goods  (or  his  servants 
acting  by  his  command)  which  are  wrongfully  in  the  possession  of  an- 
other, may  justify  an  assault,  in  order  to  repossess  himself  of  them,  no 
unnecessary  violence  being  used.  Blade>^  ^\  H'lggs,  10  C.  B.  (N.  S.) 
713;  S.  C,  7  Jur.  (N".  S.)  1289;  30  L.  J.  0.  P.  347;  4  L.  T.  (K  S.) 
551 ;  2  Broom  &  Had.  Comm.  (Wait's  Notes)  4,  note  429  ;  Yol.  1,  p. 

341.  But  he  w^ould  not  be  justified  in  using  force  or  violence  amount- 
ing to  a  breach  of  the  peace.  Barnes  v.  Martin,  15  Wis.  240 ;  Andre 
V.  Johnson,  6  Blackf.  (Ind.)  375 ;  State  v.  Elliott,  11  N.  H.  540. 

§  7.  Mode  and  extent  of  defense.  In  an  action  for  a  personal  assault, 
if  the  defendant  justifies  under  the  plea  of  son  assatdt  demesne,  he  must 
show  that  the  plaintiff  committed  the  first  assault,  and  that  what  was 
done  by  himself  was  in  the  necessary  defense  of  his  own  person.  Rogers 
V.  Waite,  44:  Me.  275.  And  he  must  also  show  that  the  force  used  by 
him  was  appropriate  in  kind,  and  commensurate  in  degree.  Id. ;  Reece 
V.  Taylor,  4  N.  &  M.  470  ;  S.  C,  1  H.  &  W.  15.  If  the  party  first 
assaulted  uses  excessive  force  beyond  what  is  necessary  for  self-defense, 
he  is  liable  for  the  excess,  and  the  facts  may  be  shown  under  the  repli- 
cation of  de  injuria.     Bole  v.  Ershine^  35  K.  H.  503;  Fhilhrlch  v. 


DEFENSE  OF  SELF,  OF  FAMILY,  ETC.  647 

Foster,  4  Ind.  442 ;  Gaither  v.  Blowers,  11  Md.  536  ;  Beaoi  v.  Taylor, 
11  Exch.  68.  But  see  contra,  Rimmer  v.  Bimmer,  16  L.  T.  (IST.  S.) 
238. 

Where  a  house  is  assailed  with  intent  to  take  life  or  inflict  great 
bodily  harm,  the  occupant  may  lawfully  use  siicli  fatal  means  to  protect 
himself  and  family  as  would  be  necessary  if  met  by  his  assailant  face  to 
face  in  any  other  place.  In  either  case,  the  point  of  justification  is  the 
necessity  of  such  means  in  order  to  the  rightful,  effectual  protection. 
State  V.  Patterson,  4.5  Yt.  308  ;  12  Am.  Eep.  200. 

Upon  a  trial  for  homicide,  where  the  prisoner  claims  that  the  killing 
was  done  in  self-defense,  he  is  required  to  satisfy  the  jury  by  a  prepon- 
derance of  evidence.  He  must  produce  the  same  degree  of  proof  that 
would  be  required  if  the  blow  inflicted  had  not  produced  death,  and  he 
had  been  sued  for  assault  and  battery,  and  had  set  up  a  justification.  It 
is  not  sufiicient  for  him  to  raise  a  reasonable  doubt,  neither  is  it  neces- 
sary for  him  to  establish  his  justification  beyond  a  reasonable  doubt. 
People  V.  Scrhyver,  42  ]N".  T.  (3  Hand)  1 ;  S.  C,  1  Am.  Eep.  480.  And 
see  March  v.  Wallier,  48  Tex,  372. 

"Wliere,  in  an  affray  between  the  plaintiff  and  the  defendant,  it  was 
known  to  both  that  two  hired  men  of  the  defendant  were  near  by,  it 
was  held  that  the  jury  might  consider  that  fact,  as  bearing  upon  the 
question  of  how  much  force  the  defendant  had  a  right  to  use,  under 
the  circumstances,  in  self-defense  in  repelling  the  assault.  Edwards 
V.  Leamtt,  46  Yt.  126. 

§  8.  Wliat  not  a  lawful  defense  A.lthough  a  man  assaulted  in  his 
own  house  need  not  retreat,  but  may  use  any  degree  of  force  or  vio- 
lence necessary  for  his  protection,  yet,  even  here,  mere  words,  however 
violent,  unaccompanied  by  overt  acts,  will  not  furnish  a  justifiable  cause 
for  an  attack.  State  v.  Martin,  30  Wis.  216;  11  Am.  Eep.  567; 
Cushman  v.  Ryan,  1  Story,  91.  And  if  A  comes  up  to  attack  B,  and 
B  puts  himself  in  a  fighting  attitude  to  defend  himself,  this  is  not  an 
assault  by  B,  and  will  not,  in  an  action  by  B  against  A  for  an  assault, 
support  a  plea  by  A  of  son  assault  demesne.  Moriarty  v.  Broolcs,  6 
Carr.  &  Payne,  684.  The  party  seeking  and  bringing  on  a  quan-el 
cannot  avail  himself  of  the  plea  of  homicide  in  self-defense.  State  v. 
Linney,  52  Mo.  40. 

No  past  threats  or  conduct  of  the  deceased  will  excuse  a  homicide, 
without  sufiicient  present  demonstration  to  authorize  the  belief  that  the 
deadly  purpose  then  exists,  and  the  fear  that  it  will  then  be  executed. 
Willia?7is  V.  State,  3  Heisk.  (Tenn.)  376. 

§  9.  How  interposed.  To  an  action  for  an  assault  and  battery,  the 
defendant  may  plead  that  the  plaintiff,  with  force  and  arms,  and  with 
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a  strong  hand,  endeavored  forcibly  to  break  and  enter  tlie  defendant's 
close ;  whereupon  the  defendant  resisted  and  opposed  such  entrance, 
and  if  any  damage  happened  to  the  plaintiff  it  was  in  the  defense  of  the 
possession  of  the  close.  Weaver  v.  Jjush,  8  T.  K.  78,  IfollUer  manus 
irri'posuit  is  an  answer  to  the  battery.  T'dley  v.  Foxall,  2  Ld.  Raym. 
308. 

In  an  answer  to  a  complaint  for  an  assault  and  battery,  son  assault 
demesne  may  be  interposed.  3  Bla,  Comni.  120.  And  see  Yol.  1,  p. 
337.  But  the  plea  of  son  assault  admits  the  assault.  Hay  v.  Kitchen^ 
1  Wils.  171.  And  the  defendant  will  not  be  permitted  to  first  deny 
the  assault  and  then  to  set  up  son  assault  demesne.  Schneider  v.  Schultz^ 
4  Sandf.  664.  But  it  has  been  held  that  it  is  competent  for  the  de- 
fendant to  give  evidence  of  an  assault  by  the  plaintiff,  without  a  plea 
of  son  assault  deinesne.     Syers  v.  Chapman,  2  C.  B.  (N.  S.)  438. 
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CHAPTER  XIX. 

DUEESS. 
ARTICLE  I. 

OF   DURESS    IN  GENERAL. 

Section  1.  Definition  and  nature.  Duress  is  an  unlawful  constraint 
exercised  upon  a  person,  in  consequence  of  which  he  does  some  act 
which  he  would  not  otherwise  do,  or  refrains  from  doing  some  act  which 
he  desires  to  do.  This  constraint  must  proceed  from  actual  violence  or 
from  well-grounded  fear  of  personal  injury.  The  first  is  called  duress 
jper  vim^  and  the  second  duress  ;per  minas.  The  first  is  the  illegal  re- 
straint of  personal  liberty,  whether  in  prison  or  elsewhere,  or  illegal 
force  or  privation  imposed  upon  a  person  legally  imprisoned,  for  the 
pm*pose  of  extorting  some  promise  or  contract  from  tlie  person  so  im- 
prisoned. Watliins  v.  Baird,  6  Mass.  506 ;  Richardson  v.  Duncan^ 
3  iST.  II.  508  ;  Williams  v.  Brown,  3  B.  &  P.  69 ;  Strong  v.  Grannis, 
26  Barb.  122.  Dxire&s  per  minas  is  either,  1,  for  fear  of  loss  of  life;  2, 
of  loss  of  members;  3,  of  mayhem;  4,  of  imprisonment.  Bakery. 
Morton,  12  Wall.  (U.  S.)  150.  This  fear  must  be  upon  sufficient  reason, 
such  as  would  move  a  man  of  reasonable  courage.  Bosley  v.  Shanner, 
26  Ark.  280.  AVhether  threats  of  a  mere  battery  will  amount  to  duress 
is  a  disjDuted  question,  but  the  preponderance  of  authority  is  that  it  will 
not.  King  v.  Southerton,  6  East,  127,  140  ;  Sumner  v.  Ferryman,  11 
Mod.  201  ;  Astlcy  v.  Reynolds^  2  Strange,  915 ;  Edwards  v.  Handley, 
Hardin  (Ky.),  611;  Maisornuiire  v.  Keating,  2  Gall.  (S.  C.)  337; 
Hazelrigg  v.  Donaldson,  2  Mete.  (Ky.)  447.  Whether  threats  of  in- 
jury to  or  restraint  of  property  will  amount  to  duress,  we  shall  consider 
post,  p.  658,  §  6.  It  is  laid  down  that  where  the  threat  is  of  an  injury  for 
which  full  and  entire  adequate  compensation  may  be  expected  from  the 
law,  such  duress  will  not  of  itself  avoid  a  contract,  for  the  threatened 
person  ought  to  have  sufficient  resolution  to  resist  the  threat  and  rely 
upon  the  law.  Atlee  v.  Backhouse,  3  M.  &  W.  642.  Whereas,  for  se- 
rious and  actual  personal  violence  no  damages  can  be  an  adequate  com- 
pensation, and  therefore  a  man  of  ordinary  firmness  may  be  unable  to 
withstand  the  threat  and  immediate  danger  of  such  personal  mischief, 
YoL.  YI.— 82 
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and  uo  man  shall  be  held  bound  to  incur  such  danger.  But  probably 
now  more  attention  would  be  given  to  the  actual  effect  of  the  threats 
upon  the  person  in  question  overpowering  his  will.  In  Taylor  v.  Jaques, 
106  Mass.  291,  the  judge  in  his  charge  defined  duress  as  coercion,  by  an 
unlawful  restraint  of  the  liberty  of  the  person  who  is  the  subject  of  the 
duress,  by  imprisonment  without  legal  process,  or  by  legal  process  sued 
out  maliciously  or  without  probable  cause,  or  by  threats  of  imprison- 
ment, inducing  a  reasonably  grounded  fear  of  restraint  of  liberty,  and 
that  the  coercion  by  one  of  these  modes  must  have  been  the  inducing 
and  controlling  cause  of  his  contract,  by  overcoming  his  mind  and  will, 
and  this  was  approved  by  the  full  court.  The  constraint  which  takes 
away  free  agency  and  destroys  the  power  of  withholding  assent  to  a 
contract,  and  tlius  constitutes  duress,  must  be  the  result  of  a  danger 
which  is  imminent  and  Avithout  immediate  means  of  prevention.  Miller 
V.  Miller,  68  Penn.  St.  486.  The  conclusion  of  coercion  is  not  always 
a  necessary  one  from  the  fact  of  unlawful  restraint,  and  it  must  appear 
that  the  action  of  the  party  has  been  influenced  by  it.  Feller  v.  Green, 
26  Mich.  TO.  In  Eadich  v.  Hutchins,  95  U.  S.  210,  it  is  said:  The 
duress  or  coercion  which  will  render  a  payment  involuntary  must  con- 
sist of  some  actual  or  threatened  exercise  of  a  power  possessed,  or  be- 
lieved to  be  possessed  by  the  party  exacting  or  receiving  payment,  over 
the  person  or  property  of  another  from  which  the  latter  has  no  other 
means  of  immediate  relief  than  by  making  payment.  Baltimore  v. 
Leffeman,  4  Gill  (Md.),  425;  Brurnagim  v.  Tillinghast,  18  Cal.  265  ; 
Mays  V.  Cincinnati,  1  Ohio  St.  268.  It  is  equally  duress,  although  no 
express  threats  are  made,  but  advantage  is  taken  of  circumstances  which 
bring  the  party  into  peril.  Such  are  cases  of  military  orders  in  time  of 
war  [Olivari  v.  Menger,  39  Tex.  76) ;  or  the  receipt  of  Confederate  cur- 
rency under  the  fear  of  violence,  in  the  excited  state  of  the  public  mind. 
Jones  V.  Rogers,  36  Ga.  157.  But  the  pressure  of  public  opinion,  un- 
accompanied by  peril  to  life,  limb  or  liberty,  will  not  excuse  the  conver- 
sion by  a  guardian  of  his  ward's  property  into  a  depreciated  currency  or 
securities.  Humphrey  v.  Hximphrey,  79  JST.  C.  396.  In  some  cases 
the  fact  that  the  claim  enforced  was  just  has  been  considered  as  an  an- 
swer to  the  charge  of  duress.  Diller  v.  Johnson,  37  Tex.  47 ;  State  v. 
Davis,  79  K.  C.  603  ;  Knaj)}?  v.  Hyde,  60  Barb.  80.  But  the  contrary 
doctrine  is  better  supported.  Osborn  v.  Bobbins,  36  K.  Y.  371 ;  Taylor 
V.  Jaqiies,  106  Mass.  291 ;  Phelps  v.  Zuschlag,  34  Tex.  371. 

§  2.  What  amounts  to  duress.  Duress  by  imprisonment  may  be, 
first,  by  a  restraint  exercised  upon  the  person  without  pretense  of  riglit. 
Clark  V.  Pease,  41  N.  H.  418.  The  only  question  which  can  arise  in 
such  case  is  whether  the  imprisonment  caused  the  act  whose  effect  the 
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party  im|)risoned  is  seeking  to  avoid.  Bosley  v.  Shanner,  26  Ark. 
280 ;  Feller  v.  Green,  26  Mich.  TO.  As  wq  have  seen,  if  the  party's 
own  cowardice  or  weakness,  wittliout  good  reason,  caused  the  act,  he 
cannot  complain.  Atlee  v.  Backhouse,  3  M.  &  W.  <)4:2 ;  Miller  v. 
Miller,  68  Penn,  St.  486 ;  HSumner  v.  Ferryman,  11  Mod.  201.  The 
question  arises  in  a  more  difficult  form  where  the  arrest  is  on  legal  pro- 
cess, civil  or  criminal,  and  the  party  makes  some  contract  to  secure  his 
freedom.  If  sueh  process  is  absolutely  void,  as  if  the  court  from  which 
it  issues  has  no  jurisdiction  of  the  cause  or  no  authority  to  issue  such 
process,  the  arrest  or  imprisonment  is  of  course  unlawful,  and  is  the 
mere  act  of  the  parties,  and  does  not  differ  from  the  case  where  they 
have  no  process  or  warrant  whatever,  and  any  obligation  given  by  the 
prisoner  as  a  bail  bond  or  recognizance  for  his  enlargement  is  voidable 
for  duress.  Stepney  v.  Lloyd,  Cro.  Eliz.  647.  Thus,  where  an  affi- 
davit is  required  to  hold  the  person  arrested  to  bail  and  the  affidavit  is 
insufficient,  the  bail  bond  may  be  avoided.  Norton  v.  Danmrs,  7  T. 
K.  375.  So,  where  in  bastardy  process  the  warrant  was  returned  before 
another  justice  than  the  one  who  issued  it,  and  he  ordered  the  respond- 
ent into  custody  till  he  gave  bond.  Fisher  v.  Shattuck,  17  Pick. 
252.  So,  where  in  bastardy  process  a  justice  issued  a  warrant  to  a  con- 
stable in  another  county,  and,  being  arrested,  the  defendant  promised 
to  marry  the  complainant,  such  promise  is  void.  Tilley  v.  Damon,  11 
Cush.  (Mass.)  247 ;  Cavanagh  v.  Saunders,  8  Me.  426  ;  Ferry  v. 
Burchard,  21  Conn.  598 ;  Foy  v.  Talhurt,  5  Cranch  (C.  C),  124.  It 
was  formerly  held  that  imprisonment  under  regular  and  formal  legal 
process,  though  malicious  and  without  probable  cause,  did  not  consti- 
tute duress.  Anonymous,  1  Lev.  68.  But  in  Watkins  v.  Baird,  6  Mass. 
506,  511,  it  is  said  that  it  is  a  correct  and  sound  principle  of  law,  when 
a  man  shall  falsely,  maliciously  and  without  probable  cause,  sue  out  a 
process  in  form  regular  and  legal  to  arrest  and  imprison  another,  and 
shall  obtain  a  deed  from  the  party  thus  arrested  to  procure  his  deliver- 
ance, such  deed  may  be  avoided  for  duress  of  imprisonment,  for  such 
imprisonment  is  tortious  and  unlawful  as  to  the  party  procuring  it,  and 
he  is  answerable  in  damages  for  the  tort  in  an  action  for  a  false  and 
malicious  prosecution,  the  suing  of  legal  process  being  an  abuse  of  law 
and  a  proceeding  to  cover  the  fraud.  An  arrest  for  improper  purposes 
without  just  cause,  or  for  just  cause,  but  without  legal  authority,  or  for 
just  cause  with  legal  authority  but  for  unlawful  purposes,  may  be  con- 
strued a  duress.  Strong  v.  Grannls,  26  Barb.  122;  Severance  v. 
Kimball,  8  K.  H.  386  ;  Oslorn  v.  RobUns,  30  K.  Y.  371 ;  Bush  v. 
Broxon,  49  Ind.  578  ;  Brownell  v.  Talcott,  47  Yt.  243.  But  in  Knaj>p 
V.  Hyde,  60  Barb.  80,  where  the  defense  was  duress  by  threat  of 
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imprisonment,  it  was  held  that  the  imprisonment  threatened  must  be 
unlawful.  Davis  v.  Luster,  Gi  Mo.  43  ;  Diller  v.  Johnson,  37  Texas, 
47.  Where  the  arrest  was  originally  valid  and  legal,  duress  may  arise 
from  some  subsequent  abuse  of  the  process,  as  where  the  imprisonment 
is  accompanied  by  such  circumstances  of  unnecessary  pain,  privation 
or  danger  that  by  them  the  party  is  induced  to  enter  into  the  contract. 
Wathlns  V.  Baird,  6  Mass.  506,  511.  The  abuse  of  any  process,  either 
civil  or  criminal,  to  compel  a  party  by  imprisonment  to  do  any  act 
against  his  will,  except  to  pay  the  debt  for  which  he  is  arrested,  if  the 
proceeding  is  civil,  is  entirely  illegal,  and  the  act  may  be  avoided  on  the 
ground  of  duress.  Clark  v.  Pease,  41  ]^.  H.  418  ;  Seiber  v.  Price,  26 
Mich.  518.  Thus,  for  example,  the  payment  of  other  sums  than  the 
execution  called  for  {BrecJc  v.  Blanchard,  22  ]^.  IT.  303),  or  where 
a  warrant  for  extradition  for  obtaining  goods  under  false  pretenses  is 
used  to  compel  a  settlement  for  such  goods,  or  to  obtain  a  note  in  pay- 
ment for  them.     Shaw  v.  Sjpooner,  9  N.  H.  197. 

It  is  enough  if  one  of  the  objects  of  an  arrest  made  by  a  proper  offi- 
cer under  a  legal  warrant  v*^as  to  extort  money,  or  enforce  the  settle- 
ment of  a  civil  claim,  and  the  discharge  of  a  person  arrested  without 
being  taken  before  a  magistrate,  and  the  failure  to  return  the  warrant, 
are  competent  evidence  on  this  point.     Hackett  v.  King,  6  Allen,  58. 

Such  abuse  of  legal  process  will  make  the  persons  concerned  tres- 
passers al)  initio  and  establish  the  defense  of  duress.  Stauffer  v.  Lat- 
shaw,  2  Watts  (Penn.),  167;  Seiher  v.  Price,  26  Mich.  518.  Where 
the  claim  is  of  duress  by  threats,  it  must  apj^ear  that  they  reasonably 
caused  fear  of  some  grievous  wrong,  as  of  death  or  great  bodily  injury 
or  unlawful  imprisonment.  The  threat  need  not  be  made  at  the  very 
time  nor  to  the  person  himself,  if  it  is  communicated  to  him  and  it 
appears  that  it  controlled  his  action.  Tlins,  a  threat  of  prosecution  for 
embezzlement  made  to  a  friend  several  days  before  may  be  a  defense  to 
a  note  for  the  amount  claimed  to  have  been  embezzled  given  several 
days  afterward.  Taylor  v.  Jaques,  106  Mass.  2,91.  Husband  and  wife 
are  regarded  in  law  for  most  purposes  as  one  person.  An  obligation, 
therefore,  made  by  the  husband  to  relieve  the  wife  from  duress,  or  by 
the  wife  to  relieve  the  husband,  may  be  avoided,  as  if  the  duress  had 
been  directly  to  the  contracting  party.  Eadie  v.  Sliinmon,  26  IST.  Y. 
9 ;  Green  v.  Scranage,  19  Iowa,  461 ;  Brooks  v.  Berryhill,  20  Ind.  97. 
Where  the  debtor  was  a  member  of  a  vigilance  committee  appointed 
at  a  large  meeting,  who  publicly  announced  that  they  would  hold  all 
persons  as  enemies  of  tlie  Confederacy  who  refused  to  receive  its  cur- 
renc}^  in  payment  of  debts,  and  would  use  their  best  endeavors  to  bring 
them  to  condign  punishment  with  or  without  law,  and  he  reported  the 
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creditor  for  refusing  payment  in  Confederate  currency,  and  he  was  there, 
upon  summoned  before  the  committee  and  denounced  as  a  traitor,  it 
was  held  to  be  duress.  Jones  v.  Rogers,  36  Ga.  157 ;  Bogle  v.  Ham- 
mons,  2  Heisk.  (Tenn.)  136.  A  principal  may  avoid  a  deed  made  by 
his  agent  while  under  duress  [Cumming  v.  Lice,  11  Q.  B.  112),  or 
by  his  bailee.     KoeJiler  v.  Wilson,  40  Iowa,  183. 

§  3.  What  does  not  amount  to  duress.  As  a  general  rule  impris- 
onment by  order  of  law  is  not  duress  that  will  avoid  a  contract,  and 
therefore  if  a  man,  supposing  that  he  has  a  cause  of  action  against  an- 
other, cause  him  to  be  arrested  and  imprisoned  by  lawful  process,  and 
the  defendant  voluntarily  execute  a  deed  or  note,  or  make  any  other 
promise  to  obtain  his  deliverance,  he  cannot  avoid  such  contract  by 
duress  of  imprisoment,  although  the  plaintiff  had  no  cause  of  action. 

Watkins  V.  Baird,  6  Mass.  506,  511.  A  fortiori  if  a  man  under 
arrest,  or  imprisoned  for  a  just  cause,  make  an  agreement  voluntarily 
for  the  purpose  of  procuring  his  liberty,  he  cannot  avoid  it  on  the 
ground  of  duress.  Shepherd  \.  Wcdrous,  3  Cai.  (K.  Y.)  166  ;  Orow- 
ell  V.   Gleason,  10  Me.  325  ;  Meeh  v.  AtJcinson,  1  Bailey  (S.  C),  84 ; 

Waterman  v.  Barratt,  4  Harr.  (Del.)  311 ;  Smith  v.  Atioood,  14  Ga. 
402;  Nealley  v.  Greenough,  25  I^.  H.  332.  Where  the  defense  is 
duress  by  tlireats,  the  party  must  prove  that  he  was  threatened  with, 
and  reasonably  feared,  some  unlawful  violence.  Those  contracts  only 
wliich  are  made  under  fear  of  unlawful  imprisonment,  and  not  those 
made  under  fear  of  imprisonment  which  would  be  legally  justi- 
fiable, can  be  avoided  for  duress.  Thus  where  the  defendant  was 
induced  by  the  threat  of  a  lawful  imprisonment,  upon  a  warrant 
for  assault,  to  submit  to  arbitration,  the  amount  to  be  paid  in  satis- 
faction of  the  injury,  and  to  give  a  note  for  the  amount  so  ascertained, 
the  note  is  valid.  Eddy  v.  Ilerrin,  17  Me.  338.  So  a  threat  by  a 
judgment  creditor  to  levy  his  execution  is  not  such  duress  as  to  make 
void  an  agreement  to  pay  the  sum  due.  Wilcox  v.  Howland,  23  Pick. 
167 ;  Waller  y.  Cralle,  8  B.  Monr.  (Ky.)  11.  If  an  individual  having 
a  legal  demand  against  another  should  call  on  him  for  payment  and,  in 
the  course  of  urging  him  to  comply  with  his  obligation,  should  tell  him 
that  if  he  did  not  pay  the  debt  he  would  send  him  to  prison,  and  the 
debtor  should  thereupon  make  payment,  the  money  could  not  be  recov- 
ered back  on  account  of  this  menace.  Alexander  v.  Pierce,  10  N.  H. 
497.  Mere  threats  of  criminal  prosecution  do  not  constitute  duress, 
without  tln*eats  of  immediate  imprisonment.  Lester  v.  Union  Man. 
Co.,  1  Hun  (IT.  Y.),  288 ;  S.  C,  6  N.  Y.  S.  C.  (T.  &  C.)  657 ;  Plant  v. 

Gunn,  2  Woods  (C.  C),  372.  Threats  of  a  criminal  prosecution  for 
embezzlement,  and  a  civil  action  for  money  charged  to  have  been  fraud- 
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ulently  withheld,  not  importing  a  purpose  to  make  any  unusual,  harsh, 
oppressive  or  illegal  use  of  process,  is  not  duress.  Landa  v.  Ohert,  45 
Tex.  539.  "Whei-e  the  officer  read  the  warrant  to  the  accused,  and  then 
left  him  without  actually  taking  him  into  custody,  and  he  afterward 
appears  and  confesses  judgment,  he  cannot  claim  duress.  Baldwin  v. 
Murj}hy,  82  111.  485.  Threats  to  resort  to  legal  proceedings  to  collect 
a  debt  do  not  constitute  duress.  Snyder  v.  Braden,  58  Ind.  143. 
Pressure  of  public  opinion,  unaccomj)anied  with  peril  to  life  or  limb, 
will  not  excuse  a  breach  of  duty.  Humphrey  v.  Hmnphrey^  78  N.  C. 
396.  Taking  Confederate  currency  on  a  check  at  Richmond  cannot  be 
excused  by  fear  of  being  compelled  to  remain  in  the  Confederacy.  Les- 
ter V.  Union  Man.  Co.,  1  Hun,  288 ;  3  N.  Y.  S.  C.  (T.  &  C.)  657. 
"Where  a  person  arrested  on  execution  has  applied  to  take  the  poor 
debtor's  oath,  an  assignment  of  his  property  to  the  plaintiffs,  on  tlieir 
agreeing  not  to  oppose  his  discharge,  is  valid.  Grimes  v.  Briggs, 
110  Mass.  446. 

"Where  a  woman  was  confined  in  a  lunatic  asylum,  and  after  her  dis- 
charge her  husband  told  her  that  unless  she  would  consent  to  live  away 
from  him  and  accept  an  allowance,  she  should  be  sent  to  another  asy- 
lum, there  was  no  duress.  Biffin  v.  Blgnell,  7  Hurl.  &  IS".  877.  The 
weight  of  authority  is  that  violence  or  threats  of  violence  to  anotlier 
person,  unless  a  husband  or  wife,  will  not  be  duress.  Martin  v. 
Broadus,  1  Freem.  (Miss.)  35 ;  Steinhaker  v.  Wilson,  1  Leg.  Gaz. 
R.  (Penn.)  76.  Thus  a  bond  given  by  a  mother  to  procure  the  release  of 
her  son  is  good.  Sitnms  v.  Barefoot,  2  Hayw.  (IST.  C.)  402,  But  in 
2  Brownl.  276,  it  is  said  that  a  father  may  avoid  his  deed  given  by  the 
duress  of  imprisonment  of  his  son  but  not  of  his  servant,  and  that  the 
mayor  and  commonalty  of  a  city  may  avoid  a  deed  sealed  by  duress  of 
imprisonment  of  the  mayor.  In  Fulton  v.  Hood,  34  Penn.  St.  365,  it 
was  held  that  threats  of  a  criminal  prosecution  against  the  son,  unless 
the  father  would  give  a  bond,  were  no  defense  to  the  bond.  Where 
the  plaintiff's  husband  was  charged  with  embezzlement,  and  she  at  his 
request,  and  on  the  agreement  that  there  should  be  no  prosecution,  con- 
veyed her  real  estate  to  the  creditor,  she  cannot  avoid  the  deed  for  du- 
ress. Smith  V.  Roioley,  ^^  Barb.  502.  Where  the  threat  was  of  an 
arrest,  for  that  which  was  not  a  crime,  it  was  held  no  duress.  Knapp 
V.  Hyde,  60  id.  80.  In  Dams  v.  Luster,  64  Mo.  43,  it  was  decided  that 
threats  of  a  lawful  prosecution  were  not  duress.  Duress  cannot  be 
predicated  of  compulsion  to  discharge  a  legal  duty.  State  v.  Davis,  79 
N.  C.  603.  As  to  when  a  person  can  have  relief  from  his  acts  on  con- 
tracts done  or  made  under  dm*ess  of  his  goods  (§  Q,  post,  p.  658),  where 
the  duress  was  by  a  mob,  and  the  party  who  received  the  contract  knew 
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the  circumstances,  but  had  no  part  in  them,  lie  can  enforce  the  contract, 
as  where  the  owner  of  land  is  ordered  by  a  mob  to  leave  the  region, 
and  he,  under  the  threat,  contracts  to  sell  his  land.  Talley  v.  Rohin- 
son,  22  Gratt.  (Va.)  888.  So  where  a  husband  forced  his  wife  to  sign 
a  mortgage,  but  the  mortgagee  was  ignorant  of  the  wrong,  he  can  en- 
force it.     Green  v.  Scranage,  19  Iowa,  461. 

§  4.  Duress  by  imprisonment.  The  confinement  of  the  person  in 
anywise  is  an  imprisonment.  So  that  the  keeping  a  man  against  his 
will  in  a  private  house,  putting  him  in  the  stocks,  arresting  or  forcibly 
detaining  him  in  the  street,  is  an  imprisonment.  2  Broom  &  Had. 
Com.  4:95,  note  706,  Wait's  ed.  To  make  the  imprisonment  lawful  it 
must  be  either  by  process  from  the  courts  of  judicature  or  by  warrant 
from  some  legal  officer  having  authority  to  commit  to  prison,  which 
warrant  nuist  be  in  writing  under  the  hand  and  seal  of  the  magis- 
trate, and  express  the  causes  of  commitment.  Id.  137.  Lord  Coke 
says :  (12  Inst.  483)  "  It  is  observable  how  fear  of  imprisonment  is 
more  grievous  and  odious  in  the  law  than  the  fear  of  battery." 

As  we  have  seen,  ante,  pp.  650,  651,  652,  §  2,  even  where  the  arrest  or 
restraint  is  legal  in  its  inception,  it  may  be  a  ground  for  the  defense  of 
duress  by  reason  of  some  subsequent  abuse,  as  where  criminal  process  is 
used  to  enforce  the  payment  of  a  debt,  or  illegal  force  or  privation  is  im- 
posed upon  the  prisoner  while  legally  restrained.  WUliams  v.  Brown, 
3  B.  &  P.  69  ;  Pole  v.  Harrohin,  9  East,  417,  n.  It  is  not  necessary 
that  the  person  should  know  that  his  imprisonment  is  unlawful.  A 
person  who  is  arrested  as  he  supposes  legally,  and  gives  bail  or  a  bond 
to  secure  his  liberty,  may  escape  performance  if  he  afterward  can  dis- 
cover any  error  which  made  tlie  arrest  unlawful.  Stearns  v.  Veasey,  33 
N.  H.  64.  Whether  the  debtor,  knowing  the  execution  to  be  void, 
could  give  a  bond  instead  of  asking  to  have  the  execution  set  aside,  may 
be  doubtful,  for  in  every  case  the  jury  must  find  that  the  duress  was  the 
cause  of  the  contract.  Id.  An  actual  arrest  perhaps  would  not  be 
necessary,  if  there  was  the  present  power  and  intention  to  make  it,  and 
the  bond  was  given  in  consequence.  Id.  Where  a  party  was  arrested 
on  a  charge  of  rape,  and  gave  a  note  to  the  party  complaining,  he  was 
allowed  to  prove  that  the  charge  was  false,  and  that  he  gave  the  note  in 
order  to  procure  his  release.  Oshorn  v.  Rohhins,  36  IST.  Y.  365.  Any  un- 
lawful imprisonment  is  duress.  BoioJier  v.  Loioell,  49  Me.  429.  A 
note  given  by  a  person  legally  imprisoned  in  order  to  procure  his  dis- 
charge, if  the  plaintiff  was  only  fairly  in  prosecution  of  his  legal  rights, 
is  valid.  Bates  v.  Butler,  46  Me.  387 ;  Smith  v.  Atwood,  14  Ga. 
402.  Where  on  arrest  on  civil  process  the  defendant  gave  a  note  in 
settlement,  he  cannot  defend  on  the  ground   of  duress,  unless   an   im« 
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proper  use  was  made  of  the  process,  either  in  willfully  magnifying  the 
amount  due  in  order  to  prevent  the  defendant  from  getting  bail,  or  by 
some  attempt  at  extortion  after  the  arrest.  Holmes  v.  Rill^  19  Mo. 
159.  It  is  necessary  to  prove  an  unlawful  imprisonment  or  an  abuse 
of,  and  oppression  under  legal  process.  Taylor  v.  dottrell,  16  111.  93  ; 
Stebhins  v.  Niles^  25  Miss.  267.  Where  the  arrest  was  made  by  read- 
ing the  warrant  and  the  officer  then  left  the  accused  without  actuall}^ 
taking  him  into  custody,  if  he  afterward  appears  and  confesses  judg- 
ment in  satisfaction  of  the  claim,  he  cannot  claim  relief  for  duress. 
Baldwin  v.  Murphy,  82  111.  485. 

§  5.  Buress  by  tlireats.  The  threats  must  be  to  do  that  which,  if 
done,  would  be  duress  by  force.  Thus  threats  to  do  that  which  would 
be  in  itself  legal  would  not  be  duress  unless  used  to  procure  some  im- 
proper advantage.  Da/vis  v.  Luster,  G4  Mo.  43  ;  State  v.  Davis,  79 
N".  C.  603.  Threats  of  resorting  to  legal  proceedings  to  collect  a  debt 
are  not  duress.  Snyder  v.  Braden,  58  Ind.  143.  Threats  of  a  crim- 
inal prosecution  for  embezzlement  and  of  a  civil  action  for  money 
charged  to  have  been  fraudulently  withheld,  but  not  importing  a  pur- 
pose to  make  any  unusual,  harsh,  oppressive  or  illegal  use  of  process, 
are  not  duress.  Landa  v.  Ohert,  45  Tex.  539  ;  Davis  v.  Lxister,  64 
Mo.  43.  A  threat  to  arrest  on  execution  if  the  judgment  debt  is  not 
paid  will  not  be  duress,  but  the  same  threat  to  arrest  if  another  debt 
is  not  paid  may  be.  Wilcox  v.  Howland,  23  Pick.  167  ;  Waller  v. 
OralU,  8  B.  Monr.  (Ky.)  11 ;  Eddy  v.  Eerrin,  17  Me.  338.  In  the 
next  place  it  must  appear  that  the  threats  have  influenced  the  action  of 
the  party  complaining  and  actually  caused  him  to  execute  the  contract 
in  question.  Feller  v.  Green,  26  Mich.  70 ;  Green  v.  Scranage,  19 
Iowa,  461 ;  Alexander  v.  Pierce,  10  K.  H.  498. 

The  constraint  which  takes  away  free  agency  and  destroys  the  power 
of  withholding  assent  to  a  contract  must  be  one  which  is  imminent  and 
without  immediate  means  of  prevention,  and  such  as  would  operate  on 
a  person  of  reasonable  firmness  of  purpose.  Miller  v.  Miller,  68  Penn. 
St.  486.  Thus  threats  of  a  lawsuit  are  not  duress.  Evans  v.  Gale,  18 
N.  II.  397  ;  Harris  v.  Tyso7i,  24  Penn.  St.  347;  Wells  v.  Barnett,  7 
Tex.  584;  Snyder  v.  Braden,  58  Ind.  143.  This  depends  upon  the  na- 
ture of  the  threats  and  the  circumstances  under  which  they  were  uttered. 
Their  nature  must  be  such  as  are  recognized  by  law  as  the  foundation 
of  duress,  and  the  circumstances  must  be  such  as  to  sustain  their  effect. 
If  the  threats  were  of  some  trifling  injury,  or  if  under  the  circum- 
stances they  were  improbable  of  execution,  as  where  they  were  the 
menaces  of  a  child,  they  could  not  justly  be  held  duress.  Tapley  v. 
Tapley,  10  Minn.  448.     On  the  other  hand,  mild  language  may  cause 
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just  terror  when  taken  in  connection  with  the  circumstances.  Thus 
where  a  person  in  the  Confederate  States  accepted  Confederate  currency 
in  payment  of  a  debt,  on  being  told  that  he  was  obliged  to  take  them  under 
the  laws  of  the  Confederate  government,  he  was  allowed  to  avoid  the  -psij- 
ment.3fann  v.  Levns,  3  W.Va.  215  ;  Bogle  Y.Hcmvmons,  2  Heisk.  (Tenu.) 
136.  In  Jones  v.  liogers,  36  Ga.  157,  it  is  said:  Concentration  by  the 
agency  of  the  press  or  by  associations  of  public  opinion  to  effectuate  any 
laudable  intent,  as  to  support  the  government  or  to  sustain  legally  its 
circulation  against  depression,  cannot  be  considered  as  dm'ess.  A  per- 
son acting  under  the  influence  of  public  opinion,  thus  produced,  is  eutitlcd 
to  no  relief  in  any  court,  for  acts  done  under  the  legitimate  pressure. 
But  when  his  debtor,  being  a  member  of  a  vigilance  committee  who  an- 
nounce that  they  hold  all  persons  as  enemies  to  the  Confederacy  who  re- 
fuse to  take  its  currency,  and  will  endeavor  to  bring  them  to  punish- 
ment with  or  without  law,  reports  him  for  refusing  the  currency,  and 
he  is  summoned  before  the  committee  and  denounced  as  a  traitor,  he  is 
under  duress.  It  would  not  be  enough  that  he  took  the  currency  from 
fear  of  being  compelled  to  remain  in  the  Confederacy.  Lester  v.  Union 
Manuf  Co.,  1  Hun  (X.  Y.),  288  ;  Humphrey  v.  Humphrey,  79  N".  C. 
396.  A  person  was  allowed  to  excuse  his  acts  committed  against  his 
inclination  under  the  orders  of  a  military  commandant  after  proclama- 
tion of  martial  law,  though  no  threats  or  demonstrations  of  violence 
are  used  at  the  time.  OUvm^i  v.  Menger,  39  Tex.  76.  x\nd  a  person  was 
allowed  to  excuse  his  acts  by  proving  that  he  was  a  soldier  and  acted 
unwillingly  under  the  order  of  his  superior  officer.  ^Veatherspoon  v. 
Woodey,  5  Cold.  (Tenn.)  1-19.  Where  a  seaman  was  induced  to  assent 
to  his  discharge  upon  payment  of  a  nominal  sum  from  just  apprehen- 
sion of  future  ill-treatment,  he  was  allowed  to  recover  what  was  justly 
due  him.  Bates  v.  Seahury,  1  Sprague  (C.  C),  433.  It  must  appear 
that  the  threats  caused  the  contract,  and  this  may  be  so  though  the 
threats  were  not  made  directly  to  the  person  contracting,  nor  at  the 
time.  Taylor  v.  Jaques,  106  Mass.  291 ;  Sartwell  v.  Horton,  28  Yt. 
370.  In  the  latter  case  the  party  was  forced  into  an  arbitration  and 
two  days  after  paid  the  sum  awarded.  It  may  also  be  so  although  the 
threat  was  to  arrest  for  libel,  when  arrest  for  libel  was  not  allowed  by 
statute,  if  the  party  was  put  in  fear  thereby.  Fo'^s  v  Hildreth,  10 
Allen,  80;  Bane\.  Detrick,  52  111.  19.  But  on  the  other  side,  where  a 
merchant  accused  his  cashier  of  embezzlement  and  he  acknowledged 
that  he  had  omitted  to  enter  certain  sums,  begged  his  employer  not  to 
expose  him,  and  gave  his  note  for  the  amount,  but  his  employer  did 
not  agree  not  to  prosecute,  nor  that  the  amount  so  secured  was  all  that  was 
taken,  there  was  no  duress.  CatlinY.  Henton,  9  Wis.  476. 
YoL.  YL— 83 
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§  6.  Duress  of  goods.  In  South  Carolina  the  courts  have  decided 
that  there  may  be  cases  in  which  a  man's  necessities  are  so  urgent  and 
pressing  that  duress  of  his  goods  may  avoid  his  acts,  and  where  the 
party  is  unable  to  make  satisfaction,  or  where  there  is  no  speedy  tribu- 
nal to  enforce  it,  it  is  there  said,  as  the  reason  of  the  law  ceases,  the 
law  itself  does  not  apply.  Sasportas  v.  Jennings,  1  Bay  (S.  C),  470 ; 
Collins  V.  Westbury,  2  id.  211 ;  Nelson  v.  /Suddarth,  1  Hen.  &  M.. 
(Ya.j  350.  In  Foshay  v.  Ferguson^  5  Hill,  158,  the  court  say  that  a 
contract  procured  by  threats  of  battery,  or  of  the  destruction  of  goods, 
may  be  avoided  on  the  ground  of  duress.  On  the  question  whether  a 
threat  of  burning  a  house  would  be  duress  to  avoid  a  bond  given  under 
the  influence  of  such  threat,  Chitty  says  (Conts.  207):  "It  may  per- 
haps be  doubted  whether  at  the  present  day  the  threat  to  commit  so 
serious  an  injury  would  not  be  considered  a  sufficient  duress,  for  the 
threatened  act  is  not  only  a  capital  offense,  but  naturally  involves  and 
endangers  personal  safety.  And  in  numerous  cases  where  mcmey  has 
been  paid  under  protest  for  the  purpose  of  procuring  tlie  return  of 
goods  illegally  seized,  the  courts  have  allowed  it  to  be  recovered  back, 
as  not  paid  voluntarily  or  without  consideration.  Chandler  v.  Sanger^ 
114  Mass.  364;  19  Am.  Eep.  367;  Chase  v.  Dwinal,  7  Me.  134 ;  Har- 
mony V.  Bingham,  12  JST.  Y.  (2  Kern.)  99 ;  Ewing  v.  Peel',  26  Ala, 
413 ;  Gates  v.  Hudson,  6  Exch.  346 ;  Garton  v.  Bristol  i&  Exeter 
Railroad,  1  B.  &  S.  112.  But  the  English  courts  deny  that  the 
restraint  or  threats  of  the  destruction  of  goods  can  constitute  duress 
properly  so  called.  Atlee  v.  Backhouse,  3  M.  &  W.  642,  650 ;  Skeate 
V.  Beale,  11  A.  &  E.  983,  The  question  seems  really  to  turn  upon 
the  state  of  mind  of  the  person  who  enters  into  the  contract,  and 
where  the  threat,  whether  of  mischief  to  the  person  or  the  property, 
was  of  sufficient  importance  to  destroy  the  free  action  of  a  man  of 
ordinarj^  firmness,  the  law  should  not  enforce  any  contract  which  he 
might  by  such  means  be  induced  to  make.  The  fear,  which  is  the 
ground  of  'liiress,  does  not  seem  to  be  the  balancing  of  probable  gain 
from  two  courses,  but  the  terror  which  interferes  with  the  free  action 
of  the  faculties.  Thus  threats  to  expel  a  tenant,  if  he  does  not  pay  a 
disputed  sum,  are  no  duress.  Emmons  v.  Scudder,  115  Mass.  372. 
Kor  is  a  note  given  to  release  property  from  an  illegal  levy,  void. 
Bingham  v.  Sessions,  6  Sm.  &  M.  (Miss.)  13.  Nor  can  a  sale  be  avoided 
because  the  purchaser  had  attached,  or  threatened  to  attach,  the  prop- 
erty purcliased,  to  enforce  the  payment  of  a  debt.  Waller  v.  Galle, 
8  B.  Monr.  (Ky.)  11.  -Threats  to  withhold  the  payment  of  a  debt, 
or  to  refuse  the  performance  of  a  contract,  or  to  do  an  injury  which 
may  be  at  once  redressed  by  legal  process,  is  not  duress.     Miller  v. 
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Miller,- Q^  Penn.  St.  486.  Nor  can  a  person  avoid  a  receipt  in  full 
which  he  has  given  in  order  to  obtain  money  due  liim  of  which  he 
stood  in  great  need.  Miller  v.  Coates,  4  Thomp.  &  C.  (N".  Y.)  429. 
A  refusal  to  deliver  goods  till  a  disputed  claim  is  paid  is  not  duress 
of  goods.  Hibhard  v.  Mills,  46  Yt.  243.  The,  withholding  of  a  man's 
property  illegally  does  not  place  him  under  fear  or  duress.  Ilaselrigg 
V.  DonaldsoR,  2  Mete.  (Ky.)  445.  But  where  there  was  a  wrongful  and 
fraudulent  attachment  of  perishable  property,  like  oysters,  it  was  held 
duress  to  avoid  a  release.  Spaids  v.  Barrett,  57  111.  289  ;  11  Am. 
Eep.  10 ;  Thurman  v.  Burt,  53  111.  129. 

Where,  upon  an  illegal  and  violent  seizure  of  a  slave,  the  owner,  in 
order  to  retain  his  services  for  the  crop,  is  obliged  to  give  a  note  to  the 
captor  for  money  lent  to  the  owner's  brother,  the  jury  may  find  that  it 
was  executed  under  a  species  of  duress,  against  which  he  may  have  re- 
lief. Crawford  v.  Cato,  22  Ga.  594.  Duress  of  property  only  applies 
to  personal  property  and  not  to  real  estate.  Fleetwood  v.  New  York, 
2  Sandf .  (N.  Y.)  475.  The  whole  question  of  duress  of  goods  is  closely 
related  to  that  of  fraud,  and  many  of  the  cases  come  more  properly 
under  that  head. 

§  7.  When  it  avoids  a  contract.  A  contract  made  under  duress 
is  not  strictly  void,  but  only  voidable,  that  is,  it  is  capable  of  ratifica- 
tion and  may  be  affirmed  by  the  party  under  duress.  Shep.  Touch. 
62,  288.  It  therefore  may  be  necessary  in  some  cases  that  the  party 
should  move  seasonably  to  disaffirm  the  contract  or  he  may  lose  the  right 
as  against  innocent  parties  who  have  acquired  an  interest  in  the  matter. 
Doolittle  V.  McGullough,  7  Ohio  St.  299.  Thus  a  delay  of  twelve 
years,  during  which  valuable  improvements  had  been  made  upon  the 
property,  was  held  ground  for  refusing  to  inquire  into  duress  in  the 
making  of  a  deed.  Murphy  v.  Paynter,  1  Dill.  (C.  C.)  333.  The 
defense  must  appear  to  be  made  in  good  faith  and  seasonably.  If  the 
party  has  recognized  securities  given  as  valid  for  two  years,  he  can  have 
no  relief.  Lyon  v.  Waldo,  36  Mich.  345.  In  case  of  promissory 
notes,  the  defense  of  duress  is  like  other  defenses  of  fraud  and  the  like 
and  cannot  be  interposed  against  an  innocent  holder,  who  had  ]io  notice 
of  the  fraud  and  gave  value  for  the  note  before  maturity.  In  such  case, 
however,  the  duress,  when  proved,  will  throw  upon  the  holder  the  burden 
of  proving  these  facts.  Duncan  v.  Scott,  1  Camp's  N.  P.  100  ;  Holme 
v.  Karsper,  5  Binn.  (Penn.)  469  ;  Glarh  v.  Pease,  41  IST.  H.  414 ;  Wood- 
hull  V.  Holmes,  10  Johns.  231 ;  Powers  v.  Ball,  27  Yt.  662.  If  the 
holder  took  the  note  with  notice  the  defense  is  open.  Osborn  v. 
Robhbis,  36  IS".  Y.  (9  Tiff.)  365.  If,  also,  the  note  was  overdue 
when  the    holder  took  it,  or   even  if  being  payable  in  installments, 
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one  installment  is  unpaid,  the  maker  can  set  up  tlie  defense  of 
duress.  Vinton  v.  K'mg,  4:  Allen,  562.  As  we  have  seen,  there  is  a 
distinction  between  avoiding  a  contract,  in  which  case,  actual  duress 
must  be  proved,  and  the  right  to  recover  back  money  which  has  been 
paid,  against  the  party's  will.  In  the  latter  case  no  actual  compulsion 
is  necessary.  Thus  it  is  not  a  voluntary  payment  where  taxes  are  paid 
to  a  collector  who  has  a  warrant  for  an  illegal  tax,  though  he  has  not 
distrained  {Perry  v.  Dover,  12  Pick.  20G  ;  Ada7)i  v.  Litchfield,  10 
Conn.  127)  ;  or  dues  to  an  officer  who  refuses  to  give  a  clearance  to  a 
vessel  till  illegal  fees  are  paid  {Ripley  v.  Gelston,  9  Johns.  201) ;  or  to 
give  up  goods  till  illegal  duties  are  paid  {Elliott  v.  Swartwout,  10  Pet. 
[U.  S.]  137) ;  or  where  a  carrier  refuses  to  give  up  goods  till  excessive 
freight  is  paid  {Garton  v.  Bristol  Railway,  1  Best  &  Sm.  112 ;  Lan- 
cashire, etc.,  Railway  v.  Gidlow,  L.  R.,  7  H,  L.  Cas.  517;  13  Eng. 
E.  40  ;  Scholey  v.  Mumford,  60  IsT.  Y.  [15  Sick.]  498 ;  Ileek  v.  Mc- 
Clure,  49  Cal,  624) ;  or  where  illegal  toll  is  demanded.  Chase  v. 
Dwinal,  7  Me.  134.  There  are  also  many  cases  in  which  a  court  of 
chancery  relieves  against  contracts  entered  into  under  a  compulsion 
which  is  not  sufficient  to  avoid  them  at  law.  ISTot  only  contracts  but 
admissions  made  under  duress  are  void  and  cannot  be  used  against 
the  party  making  them.      Tilley  v.  Damon,  11  Cush.  247. 

§  8.  When  it  does  not  avoid  a  contract.  Ratification.  When 
any  of  the  elements  which  are  involved  in  the  definition  of  duress  are 
wanting,  duress  will  not  be  a  defense.  Thus  the  party  attempting  to 
enforce  a  contract  may,  in  answer  to  a  defense  of  duress,  deny  the  force 
or  threat,  or,  admitting  it,  deny  that  it  caused  the  contract,  or,  admitting 
it,  allege  that  when  the  duress  had  ceased  the  defendant  ratified  the 
contract.  The  first  two  answers  are  sufficiently  explained  in  considering 
what  is  or  what  is  not  duress  {ante,  pp.  650,  653,  §§  2,  3),  for  they 
amount  to  a  general  denial.  In  the  third  case  ratification  if  proved 
would  be  a  good  defense,  for  the  contract  is  voidable  only.  Thus  if  a 
party  under  duress  makes  an  assignment  of  property,  and  after  being- 
released  and  with  a  full  knowledge  of  his  rights  and  of  the  facts 
remains  for  a  long  time  silent  and  allows  a  sale  under  the  assignment, 
it  will  amount  to  a  ratification.  Doolittle  v.  McOullougli,  7  Ohio  St. 
299  ;  Lyon  v.  Waldo,  30  Mich.  345. 

So  if  one  makes  an  obligation  by  duress  and  afterward  when  he 
is  at  liberty,  takes  a  defeasance  on  it.  Shep.  Touch.  62,  288.  So  if 
in  England  a  man  acknowledges  a  bargain  and  sale  of  lands  in  the 
court  where  the  deed  is  to  be  enrolled,  or  before  the  officer  who  makes 
the  enrollment  and  it  is  enrolled,  he  cannot  afterward  plead  duress.  1 
RoUe's  Abr.  862.     And  where  difetne  covert  acknowledges  a  deed  exe- 
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cuted  by  her  on  a  private  examination  before  a  magistrate,  where  such 
examination  is  necessary,  it  has  been  laid  down  that  it  cannot  be  avoided 
for  dnress.  Bissett  v.  Bissett,  1  Har.  &  Mell.  211.  But  this  was 
overruled  in  Central  Bank  v.  Copeland^  18  Md.  319.  In  these  cases 
actual  inquiry  is  instituted  as  to  the  will  of  the  party  before  a  tribunal 
which  has  power  to  protect  them.  But  where  the  acknowledgment  is 
a  mere  formal  matter,  it  does  not  estop  the  party  or  his  heirs  from 
setting  up  duress.  Worcester  v.  Eaton,  13  Mass.  371.  It  is  always 
held,  however,  that  if  a  part}^  under  duress  promise  for  the  purpose 
of  regaining  his  liberty  to  execute  a  bond  or  other  instrument,  and 
afterward  while  at  liberty  perform  his  promises  it  is  nevertheless  void- 
able. Orines  v.  Beadel,  2  DeG.  F.  &  J.  333.  It  is  not  enough  that 
some  act  in  ratification  is  done.  It  must  appear  that  the  duress  or  fear 
has  ceased,  which  may  not  be  till  long  after  the  threats  are  made.  Tay- 
lor V.  Jaques,  106  Mass.  291.  In  case  of  a  marriage  procured  by  threats 
of  arresting  for  fornication  or  bastardy,  if  the  parties  afterward  live 
together,  it  amounts  to  a  ratification  and  the  marriage  can  no  longer  be 
avoided.  Hampstead  v.  PlaAstow,  49  IST.  II.  84.  If  the  person  subjected 
to  duress  has  received  any  valuable  consideration  for  the  contract,  it 
would  seem  that  he  cannot  escape  from  his  contract  till  he  has  returned 
such  consideration  according  to  the  rale  in  other  cases  of  the  rescission 
of  voidable  contracts.  The  title  of  a  hona  fide  purchaser  for  value  of 
property  obtained  by  duress  is  protected,  especially  where  the  attempt 
to  reclaim  it  is  delayed  for  three  years.  Bazeinore  v.  Freeman,  58  Ga. 
276.  The  duress  must  be  at  the  instigation  of  the  grantee,  for  where  a 
husband  forced  his  wife  to  sign  a  mortgage,  but  the  mortgagee  was 
innocent  of  any  wrong,  his  rights  were  not  affected  by  the  duress. 
Green  v.  Soranage,  19  Iowa,  -161 ;  Talley  v.  Robinson,  22  Gratt. 
(Ya.)  888. 

§  9.  When  it  excuses  a  tort.  In  an  action  against  a  person  to 
recover  damages  for  taking  and  converting  to  his  own  use  a  horse 
belonging  to  the  plaintiff,  the  defendant  may  excuse  himself  by  proof 
that  he  was  a  soldier  and  acted  under  orders  of  his  superior  officers,  if 
the  orders  and  circumstances  were  such  as  amounted  to  duress  under 
which  he  was  forced  against  his  will  to  participate  in  the  wrong, 
Weatherspoon  v,  Woodey,  5  Coldw.  (Tenn.)  149  ;  Olivari  v.  Menger, 
39  Tex.  76.  Duress,  where  it  is  such  as  to  overcome  the  will  of  a 
person  of  reasonable  firmness,  may  also  take  away  the  guilt  of  many 
crimes  and  misdemeanors.  Morgan  v.  State,  3  Sneed  (Tenn.),  475. 
Thus,  in  time  of  war  or  rebellion,  a  man  may  be  justified  in  doing 
many  treasonable  acts  by  compulsion  of  the  enemy  or  rebels,  which 
would  admit  of  no  excuse  in  time  of  peace.     1  Hal.  P.  C.  50.     On  a 
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trial  for  burglary  bj  two  children,  under  the  compulsion  of  tlieir 
father,  it  was  held  that  the  jury  might  find  that  such  compulsion 
existed  although  he  was  at  a  distance  at  the  time.  State  v.  Learnard, 
41  Yt.  585.  In  all  cases  where  the  wrongful  intent  is  an  element  of 
the  crime,  evidence  of  duress  would  be  competent  on  the  issue  of  the 
existence  of  such  intent. 

§  10.  Wlio  may  interpose  the  defense.  The  person  who  has 
executed  the  contract  or  paid  money  under  duress  may  usually  inter- 
pose this  defense.  So  may  also  those  who  represent  him  at  law,  or 
who  are  grantees  of  the  right  or  estate  which  is  the  subject  of  the  dis- 
puted contract.  It  is  held  in  several  cases,  that  duress  of  the  principal 
in  an  obligation  is  a  good  plea  for  the  sureties.  State  v.  Brantley,  27 
Ala.  44 ;  Osborn  v.  Robins,  36  K.  Y.  365  ;  Evans  v.  Huey,  11  Bay  (S. 
C),  13;  Fisher  v.  ShattucJc,  17  Pick.  253.  ^qq  j)ost,  p.  663,  §13. 
Especially  would  this  be  so  in  case  of  obligations  and  bonds  given  in 
the  course  of  fraudulent  legal  proceedings,  for  in  such  case  the  bond 
derives  its  validity  from  the  prior  steps  taken,  and  when  these  fail  it 
would  fail.  Thornjpson  v.  Lochwood,  15  Johns.  256  ;  Fay  v.  Oatley,  6 
Wis.  42 ;  Governor  v.  Williams,  Dud.  (Ga.)  424.  But  in  other  cases 
the  contrary  is  held  to  be  the  law.  See  §  11.  It  is  the  personal  right 
and  privilege  of  the  person  under  duress  to  avoid  the  contract.  He 
may  allow  it  to  stand  if  he  chooses,  and  his  creditors  cannot  claim  the 
right.  Lewis  v.  Bannister,  16  Gray,  500.  A  principal  or  a  bailor 
has  sometimes  been  allowed  to  set  up  the  duress  of  tlie  agent  or  bailee. 
Cummings  v.  Ince,  11  Q.  B.  112 ;  Koelder  v,  Wilson,  40  Iowa,  183. 

§  11.  Who  may  not.  Duress  cannot  be  pleaded  by  a  stranger  to  it. 
McClintich  v.  Cummins,  3  McLean  (C.  C.),  158.  The  duress  which 
will  avoid  a  contract  must  be  offered  to  the  j)arty  who  seeks  to  take 
advantage  of  it.  Mantel  v.  Gibhs,  1  Brownl.  64 ;  Huscomhe  v. 
Standing,  Cro.  Jac.  187  ;  Wayne  v.  Sands,  Freem.  351  ;  Steinbacker  v. 
Wilson,  1  Leg.  Gaz.  (Penn.)  Rep.  76.  To  this  rule  there  is  an  exception 
in  case  of  husband  or  wife.  See  ante,  §  2,  p.  652,  ad.  fin.  "  E[e 
only  should  be  allowed  to  avoid  his  contract  upon  whom  the  unlawful 
restraint  or  fear  lias  operated.  The  contract  of  a  surety  if  of  his  own 
free  will,  and  executed  without  coercion  or  menace,  should  be  held 
binding.  It  may  excite  his  feelings,  awaken  his  generosity,  and  induce 
him  to  act  from  motives  of  charity  and  benevolence  toward  his  neigh- 
bor, but  these  can  furnish  no  valid  ground  of  defense  against  his  con- 
tract, which  he  has  entered  into  freely  and  without  coercion."  Robinson 
V.  Goidd,  11  Gush.  58.  Sureties  upon  a  recognizance  cannot  plead  the 
duress  of  their  principal,  in  discharge  of  their  own  liability.  Plummer 
V.  People,  16  111.  358. 
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These  principles  have  been  questioned  in  some  cases.  Ante^  p.  662, 
§  10.  The  right  is  personal  to  the  person  injured.  Neither  strangers 
nor  any  of  his  creditors  have  the  like  right.  Therefore,  where  a  debtor 
had  parted  with  his  property  under  duress,  neither  an  officer  who 
attaches  it  as  his,  nor  his  creditors,  can  take  advantage  of  the  wrong. 
Lewis  V.  Bannister,  16  Gray,  500.  In  some  cases  not  even  the  person 
wronged  can  set  up  the  duress.  He  may  estop  himself  from  doing  so. 
He  may  lose  the  right  by  long  delay  during  which  innocent  parties  have 
acquired  rights  in  the  matter,  which  cannot  be  overlooked.  He  may 
have  ratified  the  contract.  See  a7ite,  p.  660,  §  8.  If  the  contract  is 
a  promissory  note,  he  cannot  set  up  this  defense  against  an  innocent 
liolder  for  value,  who  took  the  paper  before  maturity  Clark  v.  Pease, 
41  jN".  H.  414. 

§  12.  How  iuterposetl.  As  the  contract  is  only  voidable,  the  per- 
son subjected  to  duress  must  proceed  to  avoid  it  as  in  other  cases  of 
contracts  procured  by  fraud.  If  he  has  received  any  thing  of  value,  he 
must  return  it,  or  at  least  tender  it  back.  But,  where  a  party  was  in- 
duced by  threats  to  settle  a  groundless  suit,  and  take  a  discharge  of  it, 
it  was  held  that  it  was  not  necessar}^  to  give  notice  to  the  other  party, 
or  to  return  the  discharge,  the  discharge  not  being  property  of  any 
value  to  the  other  party,  or  of  any  use  to  him.  Foss  v.  Hildreth,  10 
Allen,  80. 

When  these  prolimlnary  steps  are  taken,  the  party  is  prepared  to 
reclaim  any  thing  with  which  he  may  have  parted,  or  to  resist  any 
Jaim  made  upon  himself.  If  sued,  the  duress  must  be  pleaded,  for 
the  other  party  has  aJ9?'^w^a;y(2C^e  case.  At  common  law  evidence  of 
duress  was  admitted  under  the  general  issue  in  assumpsit  (  Whelpdale 
V.  Whelpdale,  5  Co.  119,  h,  note  c) ;  but  in  debt  it  was  necessary  to 
ylead  it  specially.     Edwards  v.  Brown,  1  Tyrw.  207. 

Under  the  codes,  the  facts  showing  duress  must  be  pleaded.  The 
court  must  be  able  to  see  from  tLe  facts  stated  that  the*  payment 
wa3,  in  fact,  compulsory,  or  that  the  party  entered  into  the  contract 
under  duress.  It  is  not  sufficient  to  allege  in  a  general  way  that  the 
payment  was  compulsory  and  not  ^  ohmtary.  Commercial  Sank  v. 
City  of  Rochester,  41  Barb.  341 ;  S.  C,  ^1  N.  Y.  619. 

§  13.  B-elief  in  eijuity.  The  constant  rale  in  equity  is  that  where 
a  party  is  not  a  free  agent  and  is  not  eqi,al  to  protecting  himself,  the 
court  will  protect  him.  Evans  v.  Llewellin,  1  Cox,  340 ;  Crowe  v. 
Ballard,  1  Yes.  Jr.  215.  On  this  account  courts  of  equity  watch  with 
extreme  jealousy  all  contracts  made  by  a  party  while  under  imprison- 
ment, and  if  there  is  the  slightest  ground  to  suspect  oppression  or 
imposition  in  such  cases,  they  will  set  the  contraote  aside  or  restrain  their 
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enforcement,     James  v.  lioherts,  IS  Ohio,  548;  Roy  \.  Beaufort,  2 
Atk.  190  ;    Underhill  v.  Horwood,  10  Yes,  219,     Circumstances  also 
of  extreme  necessity  and  distress  of  the  party,  although  not  accom- 
panied by  any  direct  duress  or  restraint,  may,  in  a  like  manner,  so 
entirely  overcome  his  free  agency  as  to  justify  the  court  in  setting  aside 
a  contract  made  b}^  him  on  account  of  some  fraud  or  fraudulent  advan- 
tage  attendant  upon  it.     Pickett  v.  Loggon,  14  Yes,  Jr.  215 ;  Gould  v. 
Oheden,  4  Bro,  Par.  198 ;  Beasley  v.   Magrath,  2  Sch.   &  Lefr.  35. 
Where  a  wife,  induced  by  fear  of  a  prosecution  of  herself  and  her  hus- 
band for  embezzlements  from  his  employer,  the  proceeds  of  whicli  had 
gone  into  their  homestead,  executed  a  deed  thereof  to  the  employer, 
the  court  gave  her  her  election  to  have  the  deed  set  aside  upon  her 
.  paying  him  the  debt  with  the  value  of  improvements  made  since,  or  to 
have  the  deed  affirmed    and  receive  the  value  deducting  the    debt. 
Gohegan  v.  Leach,  24  Iowa,  509.     The  court  will  sometimes  relieve 
against  a  conversance  executed  by  one  under  arrest  on  due  process. 
Nicholls  v.  Nicliolls,  1  Atk.  409.     Where  a  grant  of  an  annuity  was 
fraudulently  obtained  by  a  person  having  a  spii-itual  ascendancy  over  a 
woman  who  was  under  a  state  of  religious  delusion,  it  was  set  aside  on 
principles  of  public  policy.     Norton  v.  Relly,  2  Eden,  286.     Where 
an  execution  was  taken  in  violation  of  agreement,  and  the  plaintiif 
threatened  to  close  up  the  defendant's  business  which  would  ruin  him, 
the   court   interfered  to  restrain  a  levy.       Thurinan  v.  Burt,  53  111. 
129.   Where  there  was  delay  of  twelve  years  in  asking  relief,  during  which 
time   valuable  improvements  had  been  made  on  the  property,  relief 
was  barred.     Ilwrphy  v.  Paynter,  1  Dill.  (C.  C.)  333.     So  of  a  delay 
of  seven  years  {Davis  v.  Fox,  59  Mo.  125) ;  or  even  if  the  party  has 
recognized  the  contract  as  valid  for  two  years.  Lyon  v.   Waldo,  36 
Mich.  345.     Clear  and  conclusive  evidence  is  required  especially  where 
there  has  been  delay.     Davis  v.  Fox,  59  Mo.  125. 
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CHAPTER  XX. 

EASEMENT. 
AETICLE  I. 

EIGHT    OF,    AS    A    DEFENSE. 

Section  1.  lu  general.  The  right  to  an  easement  justifies  the  party 
in  all  acts  necessary  to  its  reasonable  enjoyment.  He  is  also  to  be  pro- 
tected in  all  acts  necessary  and  legal  to  secure  his  right  from  interrup- 
tion, injury  or  destruction,  and  these  he  may  do  whether  the  danger  to 
his  rights  arises  from  natural  causes,  as  the  decay  of  a  building  in  which 
he  has  a  right  of  support,  or  the  carrying  away  of  a  dam  by  which  he 
enjoys  the  easement  of  flowage,  in  which  cases  he  may  enter  the  servi- 
ent premises  to  repair  the  injury  [Frailey  v.  Waters^  7  Penn.  St.  221); 
whether  it  arises  from  the  wrongful  act  of  the  owner  of  the  servient 
premises,  or  of  a  stranger  as  where  a  right  of  common  is  obstructed  by 
a  dwelling-house,  in  which  case  he  may  enter  and  tear  it  down  {Perry 
V.  Fitzliowe,  8  Q.  B.  Y57.  See  S.  C.  iwst,  pp.  ^m,  669) ;  so  of  a  mill 
dam  {Adams  v.  Barney,  25  Yt.  225) ;  or  where  a  well  in  which  he  has 
right  is  filled  uj),  when  lie  may  enter  and  clear  it  out  {Ballard  v. 
Butler,  30  Me.  94)  ;  or  where  a  house  or  wall  is  erected  so  near 
him  that  it  stops  his  ancient  lights,  when  he  may  enter  and  pull 
it  down.  3  Blacks.  Com.  5.  And  as  against  the  party  doing  the 
wrong,  it  is  immaterial  that  such  entry  and  abatement  is  violent  and 
riotous,  but  he  may  not  do  more  injury  than  is  necessary  to  the  enjoy- 
ment and  vindication  of  his  right,  and  he  cannot  defend  as  to  any 
excess,  but  will  be  liable  in  damages  therefor.  Heath  v.  WiUianns,  25 
Me.  209. 

§  2.  When  a  defense.  The  easement  when  established  by  proper 
proof  is  a  defense  to  any  action  brought  for  acts  done  in  the  course 
of  enjoyment  of  the  right.  Thus,  the  owner  of  a  right  of  way  may 
pass  over  it,  or,  if  the  way  itself  is  made  impassable  by  the  act  of  the 
owner  of  the  fee  without  his  fault,  he  may  go  outside  of  the  way. 
Leonard  v.  Leonard.,  2  Allen  (Mass.),  543  ;  Holmes  v.  Seeley,  19  "Wend. 
(N.  Y.)  507  ;  Kent  v.  JudMns,  53  Me.  1 60 ;  ante,  p.  361.  But  in  Wil- 
Ua/tns  Y.  Safford,  7  Barb.  309,  it  is  denied  that  the  owner  of  a  private 
YoL.  YL— 84 
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way  has  a  right  to  go  upon  other  land  than  the  way  itself,  although  the 
owner  of  the  land  shall  have  put  obstructions  in  the  way,  for  the  law 
gives  the  owner  of  the  way  no  remedy  but  by  abating  the  nuisance 
or  by  an  action  for  damages.  Bakeman  v.  Talbot^  31  N.  Y.  (-4  Tiff.) 
372;  BullardY.  Harrison,  4  M.  &  S.  387;  Miller  v.  Bristol,  12 
Pick.  (Mass.)  550.  The  extent  of  the  enjoyment  is  determined  by  the 
construction  of  the  grant. 

Thus,  the  owner  of  a  right  of  M'ay  to  a  warehouse  is  justified  in  plac- 
ing on  the  ground  goods  brought  to  the  warehouse,  or  to  be  carried 
from  it,  and  keeping  them  there  a  reasonable  time,  and  what  was  a 
reasonable  time  would  depend  on  many  circumstances,  and  would  ordi- 
narily be  a  question  for  the  jury.  Appleton  v.  Fullerton,  1  Gray 
(Mass.),  186.  The  only  question  arising  in  such  cases  is  what  are  the 
legal  limits  of  the  right.  This  is  determined  by  a  construction  of  'the 
grant,  express  or  implied,  on  which  the  right  is  founded,  and  for  this, 
see  title  Easements,  Vol.  11.  In  other  cases  it  may  be  necessary  for 
the  person  claiming  the  easement  to  do  acts  in  their  nature  trespasses 
against  the  owner  of  the  fee  which  he  must  justify  under  his  right,  al- 
though they  are  not  in  the  course  of  enjoyment.  When  his  right  is 
disturbed  by  erections  which  interfere  with  its  exercise,  he  may  enter 
*upon  the  land  and  abate  them,  not  only  because  they  so  interfere  and 
deprive  him  of  a  present  right,  but  because,  if  he  allows  them  to  re- 
main, a  presumption  will  be  raised  against  his  right,  either  of  its  non- 
existence, or  its  abandonment.  Perry  n.  Fitzhowe,  8  Q.  B.  757  ;  Great 
Falls  Co.  V.  Worster,  15  :N'.  H.  412  ;  Adams  v.  Barney,  25  Yt.  225  ; 
AmicJc  V.  Tharj),  13  Gratt.  (Va.)  564 ;  lihea  v.  Forsyth,  37  Fenn.  St. 
503 ;  McCord  V;  High,  24  Iowa,  348 ;  Jewell  v.  Gardiner,  12  Mass. 
311.  If  the  obstruction  is  the  act  of  a  stranger,  he  can  only  recover  his 
enjoyment  by  an  entry  and  abatement.  Saxhy  v.  Manchester,  etc.,  It.  R., 
L.  E.,  4  C.  P.  198  ;  38  L.  J.  (N.  S.)  C.  P.  153.  While,  as  we  shall  see, 
he  must  be  careful  to  do  no  unnecessary  damage,  he  can  do  all  that  is 
necessary  to  vindicate  his  right.  If  the  obstruction  cannot  be  divided, 
he  may  destroy  the  whole.  Elliott  v.  Rhett,  5  Rich.  (S.  C.)  L.  405. 
Thus,  where  two  persons  own  estates  divided  by  a  stream,  and  one 
erects  a  dam  across  it  and  flows  the  land  of  the  other  owner,  he  may 
open  a  passage  in  the  dam,  though  the  whole  pond  escape,  and  the  re- 
mainder of  tlie  dam  is  made  worthless.  Adams  v.  Barney,  25  Vt.  225; 
Merritt  v.  ParTcer,  Coxe  (N.  J.),  460.  He  mpy  also  consider  the  rights 
of  third  persons,  and  where  water  was  discharged  from  a  mine  and  ran 
over  his  land,  he  may  stop  it  near  the  mine,  although  such  stoppage  was 
much  more  injurious  to  the  mine  owner  than  one  below,  but  the  lattei 
would  have  injured  other  persons.     Roberts  v.  Rose,  L.  P.,  1  Exch.  82, 
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The  owner  of  tlie  easement  may  also  anticipate  actual  injiiiy  in  some 
cases,  and  abate  any  erection  which  it  is  certain  will  interfere  with  his 
right.  Thus,  if  a  dam  is  erected  which  must,  when  filled,  flow  his  land, 
he  will  be  justified  in  abating  it  without  waiting  for  the  gates  to  be 
closed.  ComjKiny  v.  Goodale,  46  X.  II.  56.  ^e  may  also  assert  liis 
right,  in  order  to  protect  it  from  being  lost  by  adverse  claims.  The 
duty  rests  on  him  to  keep  the  erections  or  things  by  which  he  enjoys 
his  right,  in  repair,  and  this  duty  carries  with  it  the  right  at  all  reason- 
able times  to  enter  the  servient  tenement  and  make  repairs.  Duncan 
V.  Louch,  6  Q.  B.  904 ;  Frescott  v.  Williams,  5  Mete.  (Mass.)  429  ; 
Williams  V.  Saffoixl,  7  Barb.  309 ;  Gillis  v.  Nelson,  16  La.  Ann.  279. 
Thus,  the  grantee  of  a  way  can  make  it,  as  well  as  repair  it  afterward. 
McMillen  v.  Oronin,  13  Hun,  68  ;  Oshorn  v.  Wise,  7  Car.  &  P.  761 ; 
Atkins  v.  Bordman,  2  Mete.  (Mass.)  457.  So,  where  a  deed  conveyed 
the  right  to  draw  water  from  a  spring,  the  grantee  may  make  such  ar- 
rangements about  the  spring  as  are  reasonably  necessary  to  enable  him 
to  use  the  water.  Stevenson  v.  Wiggin,  56  N.  H.  308.  So,  the  right 
to  flow  gives  the  right  to  enter  and  erect  and  repair  the  dam  and  cleanse 
the  pond.  Frailey  v.  Waters,  7  Penn.  St.  221.  The  grant  of  a  parcel 
of  land  abutting  on  a  way  gives  a  right  to  enter  and  use  the  sand,  gravel 
and  materials  in  grading,  fitting  and  repairing  it.  Pliillips  v.  Bowers, 
7  Gray  (Mass.),  21.  The  grant  of  a  way  gives  the  grantee  the  right  to 
make  it  dry  and  safe  for  use  in  the  manner  most  convenient  for  himself, 
provided  he  cause  no  inconvenience  to  the  owner  of  the  fee.  Oerrard 
V.  Cooke,  2  Bos.  &  P.  (X.  K.)  109 ;  2Ic2lillen  v.  Cronin,  20  N".  Y.  S. 
C  (13  Hun)  68.  Where  the  grant  was  of  a  right  of  way  to  carry  coals, 
the  grantee  may  lay  dowm  such  tracks  as  are  usually  adopted  for  that 
purpose,  they  being  reasonably  necessary,  Senhouse  v.  Christian,  1  T. 
K.  560.  But  he  cannot  deprive  the  owner  of  his  right  to  the  materials, 
except  so  far  as  he  has  need  to  use  them  in  the  construction  or  repair  of 
the  way,  canal,  or  other  structures  necessary  to  his  easement.  Smith  v. 
Rome,  19  Ga.  92  ;  Brown  v.  Stone,  10  Gray  (Mass.),  65 ;  Maxwell  v. 
McAtee,  9  B.  Monr.  (Ky.)  20  ;  Bean^ .Coleman,  44  K.  H.  539  ;  Lyman 
V.  Arnold,  5  Mas.  (U.  S.)  198.  While  a  parol  grant  will  not  create  an 
easement  it  may  be  available  to  the  person  who  has  attempted  to  enjoy 
it,  as  a  license.  Cayuga  Railway  v.  Niles,  20  IST.  Y.  S,  C.  (13  Hun) 
170. 

§  3.  When  not  a  defense.  The  easement  will  not  protect  the  owner 
of  it  in  any  acts  which  are  in  excess  of  his  right.  Thus  a  way  cannot 
be  used  to  reach  any  land,  except  the  dominant  estate.  The  owner 
of  the  easement  cannot  go  out  of  his  way,  nor  use  that  way  to  go  to 
any  other  place,  or  even  to  go  to  the  dominant  estate  unless  he  makes 
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that  his  terminus,  an  except  for  the  purpose  defined  in  the  grant. 
French  v.  Marstin,  24  N.  H.  451.  Where  the  easement  was  created 
by  implication  of  law,  upon  the  division  of  a  lot  into  several  tracts, 
the  right  appurtenant  to  one  tract  cannot  be  enjoyed  in  connection 
with  another.  Springer  v.  Mclntyre^  9  W.  Ya.  196.  If  the  way  is 
for  agricultural  purposes,  the  owner  is  a  trespasser  if  he  use  it  as  a  road 
over  which  to  draw  minerals.  Bradhtirn  v.  Morris^  L.  R.,  3  Ch.  1). 
812;  S.  C,  ISEng.  84Y. 

A  way  for  carriages  cannot  justify  a  passing  with  cattle ;  nor  a 
way  for  oxen,  a  driving  of  pigs.  Ballard  v.  Dysoti^  1  Taunt.  279.  A 
grant  of  a  foot  way  will  not  protect  one  "who  carries  manure  over  it  in 
a  wheelbarrow.  Brunton  v.  Ilall^  1  Q.  B.  792.  Aright  to  draw  water 
from  a  river  does  not  give  the  right  to  draw  goods  over  the  same  path. 
Knight  v,  Woore^  3  Bing.  N.  C.  3.  The  owner  of  the  easement  is  a 
trespasser  if  he  piles  lumber  on  land  over  which  he  has- only  the  right 
of  way  to  his  saw-mill.  Kaler  v.  Beaiuan^  49  Me.  207.  He  may  also 
fail  in  his  defense,  because  his  use,  though  in  its  nature  lawful,  is  ex- 
cessive. Thus,  in  case  of  successive  riparian  owners,  each  must  so 
restrict  his  use  as  not  to  substantially  impair  the  equal  right  of  others 
below  him.  Cuinmings  v.  Barrett,  10  Cusli.  (Mass.)  186  ;  Thomas  v. 
Brachney,  17  Barb.  654 ;  Parker  v.  IIotchMss,  25  Conn.  321 ;  Hend- 
rich  V.  CooJi,  4  Ga.  241 ;  Mahie  v.  Matteson,  17  Wis.  1.  Thus  he  may 
carry  the  pollution  of  the  stream  beyond  reason  and  so  expose  himself 
to  an  action.  Ilonsee  v.  Hammond,  39  Barb.  95  ;  NiMall  v.  Brace- 
well, 'L.  R.,  2  Exch.  9;  Howell  v.  McCoy,  ?>  Rawle  (Penn.),  256; 
Davis  V.  Getchell,  50  Me.  604 ;  Fhmnix  Water  Co.  v.  Fletcher,  23 
Cal.  482.  But  where  the  owner  of  a  building  had  the  right  to  use  a 
drain,  an  increased  use  was  held  not  to  subject  him  to  an  action,  the 
drain  being  of  ample  size  and  no  injury  done.  Flint  v.  Bacon,  20  N. 
Y.  S.  C.  (13  Hun)  454.  Where  the  right  is  rather  di  profit  a  prendre 
than  an  easement  as  a  right  to  mow  and  cultivate  land,  it  does  not  run 
with  the  land  to  the  purchaser  and  will  not  protect  him.  Pierce  v. 
Keator,  70  N.  Y.  (25  Sick.)  419.  He  may  also  expose  himself  to  dam- 
ages in  attempting  to  j)rotect  his  rights,  as  where  he  carries  his  abate- 
ment farther  than  the  erection  is  clearly  unlawful.  Hutchinson  v. 
Granger,  13  Yt.  394.  A  person  cannot  abate  a  public  nuisance  which 
is  not  a  peculiar  injury  to  him  j)ersonally.  Clarh  v.  Lahe  St.  Clair 
Ice  Co.,  24  Mich.  508  ;  McGregor  v.  Boyle,  34  Iowa,  268  ;  Pimes  v. 
Petley,  15  Q.  B.  283.  If  a  dam  is  built  higher  than  the  right  of  its 
owner  justifies,  tlie  person  injured  can  only  abate  the  excess.  Heath  v. 
'^'illiam.s,  25  Me.  209.  If  an  easement  of  light  is  obstructed,  its 
owner  will  not  be  protected  if  he  abates  more  of  the  obstruction  than  is 
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necessary  to  restore  liis  enjoyment.  Dyer  v.  Depui,  5  Whart.  (Peun.) 
584.  He  cannot  abate  the  nuisance  at  an  unreasonable  time,  causing 
unnecessary  damage.  Perry  v.  Fitshowe,  8  Q.  B.  757,  776  ;  Burling 
V.  Read^  11  id.  904.  "Whether  the  mode  of  removal  was  reasonable  is 
for  the  jury  on  all  the  evidence.  Morrison  v.  Howe^  120  Mass.  571.  If 
there  are  two  ways  in  M^hich  he  may  protect  himself,  and  one  of  them 
is  less  injurious  to  the  owner  of  the  land  than  the  other,  he  must  adopt 
that,  provided  no  rights  of  third  persons  intervene.  Roberts  v.  Rose^ 
L.  E.,  1  Exch.  82. 

He  must  wait  till  he  is  actually  injured  in  his  property  or  his  rights, 
and  where  the  structure  is  capable  of  a  rightful  use  as  well  as  a  wrong- 
ful one,  he  may  not  assume  that  the  ^vrongf  ul  use  will  be  that  adopted. 
Norris  v.  Baker,  1  Rolle,  393 ;  Jones  v.  Powell,  Palm.  530.  Tlie 
rights  of  third  persons  and  the  public  take  the  precedence  of  any  rio-hts 
of  the  wrong-doer.  Roberts  v.  Rose,  L.  E,.,  1  Exch.  S2.  The  person 
who  abates  the  nuisance  must  not  do  any  injury  to  the  propert}-  of  third 
persons.  Thus,  where  a  city  turned  the  course  of  water  from  a  spring, 
so  that  it  ran  upon  the  defendant's  land,  he  is  liable  if  in  stopping  it  he 
causes  it  to  flow  back  upon  the  land  of  another.  Amich  v.  Tharp^  13 
Gratt.  (Va.)  504.  If,  where  the  nuisance  complained  of  was  a  dwelling- 
house,  which  interfered  with  the  rights  of  a  commoner,  it  was  held  that 
he  might  not  abate  it  while  actually  occupied,  because  of  the  almost 
necessary  risk  of  life  and  breach  of  the  peace.  And  if  it  had  been  erected 
by  another  person  than  the  occupant,  the  party  injured  should  give  no- 
tice to  the  owner  and  request  him  to  remove  it  before  proceeding  to 
abate  it  himself.  Perry  v.  Fitzhowe,  8  Q.  B.  757 ;  D(mies  v.  Williams, 
16  id.  540  ;  Jones  v.  Williams,  11  M.  &  W.  176  ;  Burling  v.  Read,  11 
Q.  B.  904.  In  cases  of  easements  shared  in  common  by  different  own- 
ers, each  party's  enjoyment  is  limited  by  the  rights  of  the  others,  and 
neither  may  appropriate  the  whole  benefit.  Thus,  if  two  owners  share 
a  party-wall,  neither  can  so  use  it  as  to  inflict  a  substantial  injury  upon 
the  other,  nor  can  he  remove  it,  destroy  it  or  appropriate  it  exclusively 
to  his  own  use.  Price  y.  McConnell,  27  111.  255.  He  cannot  pare  off 
the  part  on  his  own  land  so  as  to  render  the  remainder  of  the  wall  un- 
safe, nor  can  he  excavate  under  it.  Fno  v.  Pel  Yecehio,  4  Duer  (oST.  Y.), 
53;  S.  C,  6  id.  17;  Hieatt  v.  Morris,  10  Ohio  St,  523;  PJiillips  v. 
Bordman,  4  Allen  (Mass. ),  147.  If  he  undertakes  to  improve  or  repair 
it,  he  will  be  liable  for  any  injury  caused  by  negligence  or  unskillful- 
ness.  Bradhee  v.  Chrisfs  Hospital,  4  Mann.  &  Gr.  761 ;  Webster  v. 
Stevens,  5  Duer  (K.  Y.),  550  ;  Bowling  v.  Hennings,  20  Md.  179.  He 
cannot  pull  it  down  in  order  to  build  himself  a  new  and  larger  house, 
where  his  own  had  fallen  into  decay.     Potter  v.  White,  6  Bosw.  (Jf.  Y.) 
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644,  647.  Soj  where  there  is  a  joiiit  easement  of  way,  one  owner  can- 
not use  it  to  the  exclusion  of  another.  If  the  easement  is  in  a  spring 
or  well,  one  owner  cannot  j)ut  a  pipe  in  which  will  drain  it  and  leave 
the  others  interested  no  water.  McLellan  v.  Jenness^  43  Yt.  183; 
5  xim.  Eep.  270. 

Where  the  banks  of  a  stream  are  owned  by  different  j^roprietors,  each 
must  regard  the  rights  of  the  other.  ISTeither  owner  becomes  the  owner 
of  any  distinct  portion  of  the  w^ater  flowing  in  the  stream.  Each  is 
bound  to  use  it  as  an  entire  stream  in  its  natural  channel,  and  must  use 
it  as  it  is  accustomed  to  flow  in  the  channel.  Canal  Trustees  v.  Havens^ 
11  ni.  554 ;  Vandejiburgh  v.  Yan  Bergen,  13  Johns.  212 ;  Pratt  v. 
Lamson,  2  Allen  (Mass.),  275.  In  case  of  running  streams,  where 
other  owners  above  and  below  have  equal  rights,  they  must  conform  to 
the  rule  sic  utere  tuo,  ut  alienum  non  Icedas.  No  proprietor  can'use 
the  water  to  the  prejudice  of  another.  No  one  has  a  right  to  diminish 
the  quantity  which  will,  according  to  the  natural  current,  flow  to  a  pro- 
prietor below,  or  to  throw  it  back  upon  the  proprietor  above.  Tyler  v. 
Wilhinso7i,4.M.2i&on  (U.  S.),  397  ;  EmlreyN.  Owen,  6  Exch.  353  ;  Gould 
v.  Boston  Duck  Co.,  13  Gray  (Mass.),  442 ;  Twiss  v.  Baldwin,  9  Conn. 
291;  Piatt  v.  Johnson,  15  Johns.  213;  Davis  v.  Getchell,  50  Me.  604; 
Hayes  \.  Waldroii,  44  N.  H.  584  ;  Bliss  v.  Kennedy,  43  111.  71.  If  he 
exceeds  the  right  determined  by  these  principles,  his  easement  will  not 
avail  him  as  a  defense.  So,  he  cannot  defend  the  corruption  of  the 
water,  as  where  the  defendant  was  the  owner  of  a  tan-yard,  and  threw 
bark,  hair  and  filth  into  the  stream,  which  w^ere  carried  to  the  plaintiff's 
mill  below.  Honsee  v.  Hammond,  39  Barb.  89.  Nor  in  mining  can 
he  mix  mud  or  other  material  with  the  water  to  the  injury  of  others 
below.  Phoenix  Water  Co.  v.  Fletcher,  23  Cal.  481 ;  Baxendale  v.  Mc- 
Murray,  L.  E..,  2  Ch.  App.  790.  Nor  can  he  foul  it  with  dyestuffs  and 
chemicals.  Crossley  v.  Lightowler,  L.  E,.,  3  Eq.  297 ;  S.  C,  L.  E.,  2  Ch. 
App.  478  ;  Stockport  Waterworks  v.  Potter,  7  H.  &  N.  160.  He  cannot 
change  the  temperature  of  the  water  flowing  across  his  land.  2  Eolle's 
Abr.  141.  He  must  submit  to  any  reasonable  regulations  of  the  enjoy- 
ment of  his  right,  like  gates  or  bars  upon  a  private  way.  Baker  v. 
Frick,  45  Md.  337 ;  24  Am.  Eep.  506 ;  Garland  v.  Furher,  47  N. 
H.  301. 

§  4.  Who  may  interpose  it.  The  owner  of  the  dominant  tenement 
may  set  up  the  existence  of  the  easement  as  a  defense  in  the  cases  which 
we  have  been  considering,  and  this  equally  whether  he  is  the  person 
who  first  gained  the  easement,  or  a  purchaser  of  the  dominant  estate 
from  him.  Hills  v.  Miller,  3  Paige  (N.  T.),  254  ;  Whitney  v.  Lee,  1 
Allen  (Mass.),  198  ;  Wilder  v.  St.  Paul,  12  Minn.  204.     As  the  ease- 
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ment  protects  such  owner  in  all  acts  within  his  right,  so  it  also  protects 
all  servants  and  licensees  who  are  within  the  right.  Thus,  in  cases  of 
repair,  to  preserve  his  easement,  as  by  cleaning  out  ditches,  or  repairing 
walls,  he  may  cause  the  work  to  be  done  by  others,  and  the  owner  of 
the  servient  tenement  cannot  liold  them  liable.  In  cases  of  the  enjoy- 
ment of  easements,  the  limits  will  be  defined  ty  the  right  itself  but 
would  usually  include  servants.  Thus  the  owner  of  a  right  of  way 
for  carriages  may  use  such  way  by  his  servant  as  well  as  in  person. 
In  many  other  cases  the  tenant  lawfully  in  possession  is  entitled  to  the 
enjoyment  of  all  easements  appurtenant  to  the  demised  premises,  and 
this  whether  the  easement  is  gained  by  prescription  or  by  contract. 
Smith  V.  Kinard,  2  Hill's  (S.  C.)  L.  642.  A  landlord,  though  he  has 
parted  with  the  possession  of  the  dominant  estate  by  a  demise  to  his 
tenant,  may  use  the  way  to  view  waste,  demand  rent,  and  remove  ob- 
structions from  the  premises.     Proud  v.  Hollis,  1  B.  &  C.  8. 

§  5.  How  interposed.  The  defense  that  acts  complained  of  were 
done  under  a  right  of  easement  is  in  its  nature  a  defense  in  confession 
and  avoidance.  The  plea  or  answer  must  set  out  the  right  claimed 
■\\dth  substantial  accuracy.  It  should  also  state  how  the  right  was 
created,  whether  by  deed,  or  prescription,  in  order  that  the  other  party 
may  be  prepared  to  meet  the  claim.  Carter  v.  Augusta  Road  Co.^  1 
Wils.  (Ind.)  11.  In  setting  up  an  easement  by  prescription,  the  same 
particularity  ;s  to  be  observed,  as  if  the  clahn  was  by  express  grant. 
Wricjht  V.  Rattray^  1  East,  377 ;  Slowman  v.  TFes-z^,  Palm.  387 ;  Col- 
chester V.  Roberts,  4:  Moes.  &  W.  769.  Where  the  defendant  pleaded 
a  general  way  for  all  purposes,  but  the  jury  found  that  the  way  existed 
only  for  the  cartage  of  wood  and  timber,  the  plaintiff  was  held  entitled 
to  a  general  verdict,  because  it  was  not  averred  that  he  was  using  the 
way  for  wood  or  timber  at  the  time.  Jligham  v.  Rabett,  5  Bing.  IS". 
C.  622.  In  claiming  a  prescriptive  way,  it  is  not  enough  to  say  that 
the  way  has  been  used  for  t^venty  years,  but  it  must  be  alleged  that 
the  use  was  as  of  right.  Holford  v.  Ilankinson,  5  Q.  B.  584  ;  Onley 
V.  Gardiner,  4  Mees.  &  W.  496.  Under  the  modified  rules  of  plead- 
ing, the  same  strictness  is  not  necessary.  It  would  be  sufficient,  if  the 
defendant  states  his  title  to  the  dominant  estate,  the  nature  of  the  right 
of  easement  claimed  with  it,  the  title  on  which  such  right  rests,  and 
then  brings  the  acts  complained  of  within  that  right  by  such  further 
allegations  concerning  them  as  may  be  necessary,  in  addition  to  the 
description  in  the  plaintiff's  complaint.  Carter  v.  Augusta  Road  Co., 
1  Wils.  (Ind.)  14. 
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EQUITABLE    DEFENSES. 
ARTICLE  I. 

OF    EQUITABLE    DEEENSES    IN    GENERAL. 

Section  1.  Definition  and  nature.  The  employment  of  equitable 
defenses  to  actions,  brought  to  enforce  legal  rights  and  to  obtain  legal 
remedies,  results  from  the  modern  abolition  of  the  distinction  between 
actions  at  law  and  suits  in  equity.  Thus,  under  the  present  judiciary 
system  of  New  York,  the  functions  of  the  courts  of  common  law  and 
of  chancery  are  united  in  the  same  court,  and  the  distinctions  between 
actions  at  law  and  suits  in  equity,  and  the  forms  of  all  such  actions  and 
suits,  are  abolished,  and  the  defendant  may  set  forth  by  answer  as 
many  defenses  as  he  may  have,  whether  they  be  such  as  have  been 
heretofore  denominated  legal  or  e(^i^i^«We,  or  both.  It  was  the  intent 
of  the  legislature,  that  all  controversies  respecting  the  subject-matter  ot 
the  litigation  should  be  determined  in  one  action,  and  the  provisions 
of  the  statute  are  adapted  to  give  effect  to  that  intent.  And  it  is  there 
held  that,  under  the  head  of  equitahle  defenses  are  included  all  matters 
which  would  before  have  authorized  an  application  to  the  court  of 
chancery  for  relief  against  a  legal  liability,  but  which,  at  law,  could 
not  have  been  pleaded  in  bar.  JDolson  v.  Pearce,  12  N.  Y.  (2  Kern.) 
15G.  When  an  action  is  prosecuted,  the  inquiry  is,  whether,  taking 
into  consideration  all  the  principles  of  law  and  equity  bearing  upon 
the  case,  the  plaintiff  ought  to  recover.  Id.  See,  also,  Mandeville  v. 
lieynolds,  6S  N.  Y.  (23  Sick.)  528,  545. 

But  the  English  statute  of  17  &  IS  Yict.  c.  125,  by  which  it  was  en- 
acted that  an  equitable  defense  might  be  pleaded  in  an  action  at  law,  is 
less  liberally  construed  ;  and  it  is  held  by  the  English  courts  that  the 
statute  enables  a  defendant  to  plead,  by  way  of  defense,  facts  entitling 
liim  to  relief  on  equitable  grounds,  only  where  the  facts  would 
entitle  him  to  an  absolute  and  a  perpetual  injunction  in  equity  against 
the  judgment  in  the  action,  and  not  merely  to  a  temporary  or  a  con- 
ditional injunction.  Wodehouse  v.  Farebrother,  5  El.  &  Bl.  277.  And 
see  Hunter  v.  Gibbons,  1  Hurl.  &  N.  459 ;  Phelps  v.  Prothero,  16  C. 
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B.  3T0  \  Flight  v.  Gray,  3  C.  B.  (IS".  S.)  320.  The  doctrine  has  likewise 
been  held  by  some  of  the  American  courts,  that  the  statute,  which 
allows  equitable  defenses  to  action  at  law,  should  be  confined  in  its 
operation  to  those  cases  in  which  a  court  of  equity,  if  its  jm-isdiction 
were  invoked  by  action,  would  restrain  or  limit  the  suit  at  law,  and 
grant  equitable  relief  against  it.  See  Cramer  v.  Beiiton,  60  Barb. 
216 ;  S.  C,  4  Lans.  291 ;  Lombard  v.  Cowham,  34  Wis.  486 ;  Conger 
V.  Parker,  29  Ind.  380;  Hills  v.  Sherwood,  48  Cal.  386.  So,  it  is 
held  by  the  court  in  Minnesota,  that  an  equitable  defense  in  an 
action  to  recover  land  must  be  so  strong  and  clear  an  equitable  title  in 
the  defendant,  as,  in  the  absence  of  fraud  or  mistake,  to  entitle  him  to 
a  decree  for  a  conveyance  on  a  bill  for  that  purpose.  MeClane  v. 
White,  5  Minn.  178.  But  nowithstauding  these  decisions  and  some 
others  of  a  similar  import,  the  better  doctrine  is  believed  to  be  in  ac- 
cordance with  the  definition  of  equitable  defenses  above  given.  The 
question  now  is,  ought  the  plaintiif  to  recover  ?  and  any  thing  which 
shows  that  he  ought  not  ie  available  to  the  defendant,  whether  it  was 
formerly  of  equitable  or  legal  cognizance.  Johnson,  J.,  in  Dohson  v. 
Pearce,  12  N.  T.  (2  Kern.)  156.  And  see  Blalce  v.  Buffalo  Creek  R. 
E.  Co.,  56  K.  Y.  (11  Sick.)  485 ;  Ferguson  v.  Crawford,  70  IS".  Y. 
(25  Sick.)  253. 

§  2.  What  matters  are  equitable  defenses.  There  would  not, 
therefore,  seem  to  be  any  limit  to  the  employment  of  equitable  defenses, 
other  than  is  found  in  the  very  nature  of  equity  jurisprudence  itself. 

A  few  instances  will  serve  to  illustrate  the  application  of  the  doc- 
trine. In  an  action  to  recover  damages  for  the  breach  of  a  covenant 
against  incumbrances,  the  defendant  may  set  up,  as  an  equitable  de- 
fense, that  the  incumbrance  referred  to,  as  constituting  the  breach  of 
the  covenant,  was,  by  mistake,  omitted  to  be  excepted  from  its  opera- 
tion, liaire  v.  Baher,  5  IST.  Y.  (1  Seld.)  357.  So,  in  an  action  brought 
to  recover  damages  for  the  non-performance  of  an  executory  contract, 
the  answer  alleged  a  mistake  in  drawing  the  contract  by  whicli  a  pro- 
vision was  omitted  that  would  have  excused  the  defendant's  failure  to 
perform,  and  prayed  a  reformation,  and  the  court  sustained  the  defense 
and  granted  the  reformation.  Pitcher  v.  Hennessey^  48  N.  Y.  (3  Sick.) 
415.  See,  also,  Maher  v.  Hilernia  Ins.  Co.,  67  N.  Y.  (22  Sick.)  283  ; 
Wood  V.  JDwarris,  11  Exch.  493.  Where,  in  an  action  to  recover  a 
balance  on  a  note,  the  answer  alleged  that  the  note  "  was  by  mistake 
given  for  a  greater  sum  than  was  due  from  the  maker  to  the  payee,  to 
wit,  a  sum  sufiicient  to  cancel  the  balance  claimed,"  and  issue  was  taken 
thereon  by  the  reply  ;  it  was  held  that  the  defendant  was  entitled  to 
prove  under  the  pleadings  that  the  note  was  given  on  a  settlement  of 
YoL.  YL— 85 
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accounts,  and  by  mistake  was  for  a  larger  amount  than  the  sum  actually- 
due.  Seeley  v.  Engell,  13  N.  Y.  (3  Kern.)  542.  See  Mwmif.  Nat. 
BanJcY.  Russell,  6  Hun  (1^.  Y.),  375.  In  an  action  upon  a  judgment 
recovered  against  the  defendant,  the  latter  may  allege  and  prove  as  a 
defense  that  it  was  obtained  by  fraud  {Dohsori  v.  Pecwoe,  12  IST.  Y. 
[2  Kern.]  156) ;  or  he  may  set  uj),  by  w^ay  of  defense,  any  matter  which 
would  be  ground  of  relief  in  equity  against  the  judgment.  Ferguson 
V.  Crawford,  70  K.  Y.  (25  Sick.)  253 ;  Mandeville  v.  Reynolds,  68 
K.  Y.  (23  Sick.)  528. 

Equitable  defenses  are,  perhaps,  most  frequently  interposed  to 
actions  brought  to  recover  the  possession  of  land.  If  a  defendant,  in 
such  an  action,  shows  an  equitable  right  to  the  possession  of  the  prem- 
ises, as  against  the  plaintiff,  judgment  should  be  given  for  him.  Thur- 
man  v.  Anderson,  30  Barb.  621  ;  Lainont  v.  Cheshire.,  65  N.  Y.  (20 
Sick.)  30,  42.  An  answer  setting  up  a  mortgage  of  the  land  in  ques- 
tion, given  by  the  plaintiff  or  his  predecessors,  default  in  payment  of 
the  debt  secured  thereby,  and  possession  of  the  land  by  the  defendant 
under  the  mortgagee,  states  a  good  equitable  defense  to  an  action  brought 
to  recover  possession  of  the  premises.  HulMe  v.  Yauyhan,  42  Mo. 
138  ;  Harrington  v.  Fortner,  58  id.  468,  474 ;,  Hammond  v.  Perry, 
38  Iowa,  217 ;  Maxwell  v.  Camj>bell,  45  Ind.  360.  So,  in  an  action 
to  recover  possession  of  land,  the  defendant  may  set  up  as  a  defense 
that  the  land  in  question  was  intended  to  be  conveyed  to  him  by  a  deed 
from  the  plaintiff,  but  by  a  mistake  in  the  description  it  was  not  in- 
cluded. And  a  reformation  of  the  deed  is  not  necessary,  but  the  same 
facts  which  will  entitle  the  defendant  thereto  will  establish  his  equita- 
ble right  to  possession,  and  constitute  a  defense  as  effectual  as  the  legal 
title.  Iloppongh  v.  StrubUe,  60  N.  Y.  (15  Sick.)  430.  In  Cawalli  v. 
Allen,  57  N.  Y.  (12  Sick.)  508,  it  was  held  that  the  vendee  in  posses- 
sion may  set  up  as  an  equitable  defense  the  same  equitable  rights  which 
he  could  have  enforced  had  he  brought  an  action  for  specific  perform- 
ance. See  Onson  v.  Cown,  22  Wis.  329  ;  Harris  v.  Vinyard,  42  Mo. 
568  ;  6  Am.  Kep.  624;  Cythe  v.  La  Fontain,  61  Barb.  186  ;  Zove  v. 
Watkins,  40  Cal.  547. 

§  3.  WJiat  are  not  such.  In  England,  a  defendant  cannot  plead 
an  equitable  defense  to  an  ejectment,  under  the  Common  Law  Proced- 
ure Act.  JVeave  v.  Avery,  16  C.  B.  328.  Nor  will  the  court  allow 
any  plea  or  replication  on  equitable  grounds  where  it  does  not  appear 
to  them  that  there  is  any  ground  for  equitable  relief.  Hunter  v.  Oib- 
lons,  1  Hurl.  &  N.  459  ;  Flight  v.  Gray,  3  C.  B.  (N.  S.)  320.  Nor 
will  a  party  be  allowed  to  plead,  on  equitable  grounds,  facts  which  he 
has,  pending  the  action,  set  up  in  a  court  of  equity  as  entitling  him  to 
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relief,  in  a  proceeding  instituted  there  with  reference  to  the  subject- 
matter  of  the  action.     Schhimherger  v.  Lister,  2  Eh  &  EL  855. 

It  is  held  that  a  bill  to  quiet  title  filed  by  the  defendant  in  an  action 
of  ejectment  is  not  an  equitable  defense  to  the  plaintifE's  cause  of 
action.  Boyle  v.  Franklin,  40  Cal,  106.  So,  the  equitable  owner- 
ship of  land  by  the  defendant  is  held  not  to  be  a  good  defense  to  an 
action  for  trespasses  on  the  land  in  possession  of  the  plaintiff.  Cr eager 
V.  Walker,  7  Bush  (Ky.),  1. 

In  "Wisconsin,  the  statute  expressly  requires  the  defendant,  iii  plead- 
ing an  equitable  defense,  to  demand  such  affirmative  relief  as  he  is 
entitled  to,  Lomhard  v.  Cowham,,  34  Wis.  486  ;  DuPont  v.  Davis, 
35  id.  634.  So,  it  is  well  settled  by  the  California  decisions  that,  in 
interposing  an  equitable  defense,  the  defendant  becomes  an  actor,  and 
the  defense  interposed  a  pleading  in  equity  ;  the  sufficiency  of  which, 
in  matter  of  substance,  though  not  in  point  of  mere  form,  is  to  be  deter- 
mined by  the  application  of  the  rules  of  pleading  observed  in  courts 
of  equity  in  cases  of  like  character.  JBruck  v.  Tucker,  42  Cal.  346  ; 
Hills  V.  Sherwood,  48  Cal.  386.  And,  in  ejectment,  the  legal  title  will 
prevail  against  an  equitable  one,  if  no  equitable  defense  is  pleaded. 
Hartley  Y.  Brown,  51  id.  465.  In  New  York,  facts  pleaded  may  con- 
stitute a  good  equitable  defense  without  affirmative  relief  being  asked 
or  granted.  Chase  v.  Peck,  21  N.  Y.  (7  Smith)  581.  And  see 
OMte,  p.  672,  §  1. 

§  4.  Ill  what  actions.  As  it  regards  the  actions  to  which  equitable 
defenses  may  be  intei-posed,  and  the  persons  who  may  interpose  them, 
see  ante,  p.  673,  §  2.  A  vendee  in  possession  under  an  executory 
contract,  the  conditions  of  which  have  been  performed  on  his  part,  may 
avail  himself  of  his  equitable  title  as  a  defense  to  an  action  of  eject- 
ment brought  against  him  by  the  holder  of  the  legal  title.  Love  v. 
Watkins,  40  Cal.  547 ;  6  Am.  Rep.  624. 

Where  the  owner  of  land  sold  the  same,  and  covenanted  to  exe- 
cute a  warranty  deed  therefor,  on  payment  of  the  purchase-money, 
and  the  purchaser  took  and  held  actual  possession  and  afterward 
paid  the  purchase-money,  it  was  held  that  such  purchaser's,  or  his 
grantee's,  equitable  title  was  a  sufficient  defense  to  an  action  of  eject- 
ment under  the  legal  title,  by  the  original  owner,  or  any  one  hold- 
ing under  him  with  notice.  Talhet't  v.  Singleton,  42  Cal.  395.  See, 
also,  Cavcdli  v.  Allen,  57  N.  Y.  (12  Sick.)  508.  In  an  action  brought 
by  the  assignee  of  a  mortgage  to  foreclose  the  mortgage,  the  mortgagor 
has  the  right  to  set  up  and  prove  a  mistake  in  the  drawing  of  the  in- 
strument and  have  it  reformed,  although  the  mortgagee  was  not  made 
a  party  to  the  action  {Andrews  v.  Gillespie,  47  K,  Y.  [2  Sick.]  487), 


676  EQUITABLE  DEFENSES. 

the  court  holding  that  he  was  not  a  necessary  party  in  order  to  a  judg- 
ment of  reformation.  Id.  And  the  mortgagor  of  personal  property,  or 
those  standing  in  his  shoes,  can,  when  sued  for  damages  for  convei'ting 
the  property  mortgaged,  set  up  his  equitable  right  to  redeem.  HinTnom 
V.  Judson,  13  Barb.  629.  And,  in  general,  whatever  equities  may 
exist  between  the  parties,  which  should  prevent  a  recovery  by  the 
plaintiff  of  his  legal  claim,  may  be  set  up  as  a  defense  to  the  action. 
See  Parker  v.  McCluer,  5  Abb.  (^.  S.)  97 ;  S.  C,  36  How.  301 ;  3  Abb. 
Ct.  App.  454 ;  3  Keyes,  318.  In  an  action  upon  a  policy  of  re-insur- 
ance, the  recovery  was  defeated  by  the  fact,  set  up  in  the  defense,  that 
the  same  person  acted  as  agent  for  both'  the  parties  in  procuring  the 
policy  to  be  issued,  and  that  his  agency  for  the  plaintiff  w^as  unknown 
to  the  defendant  at  the  time.  New  York,  etc.,  Ins.  Co.  v.  JVaf.  Pro- 
tection Pis.  Co.,  14  N.  Y.  (4  Kern.)  85.  And  see  Caulkins  v.  Ptell- 
nian,  14  Hun  (IST.  Y.),  330.  In  an  action  of  trespass,  for  entering  and 
cutting  standing  timber,  the  defendant  may  interpose,  as  a  defense,  a  right 
as  the  equitable  owner  of  the  timber.  Carpenter  v.  Ottley,  2  Lans.  (N. 
Y.)  451.  The  assignee  of  a  lease  brought  an  action  for  the  rent,  and 
it  was  held  that  the  defendant  was  at  liberty  to  show  that  the  assign- 
ment to  the  plaintiff,  by  the  original  lessee,  of  his  term,  was  made  for 
the  purj^ose  of  securing  a  debt ;  and  that  such  debt  had  been  fully  paid 
at  the  time  of  the  notice  to  him  from  the  plaintiff.  Despard  v.  Wai- 
hridge,  15  K.  Y.  (1  Smith)  374. 

The  authority  to  bring  in  additional  parties,  conferred  by  the  New 
York  Code,  only  applies  to  equitable  actions.  A  defendant  cannot 
convert  a  legal  action  into  an  equitable  one  by  interposing  an  equit- 
able defense.  Such  defense  must  stand  and  be  tried  upon  its  merits 
as  a  mere  naked  defense.  Accordingly,  where  a  defendant  in  an  action 
of  ejectment  alleges  that  the  deed  mider  which  the  plaintiff's  grantor 
claimed,  was,  in  fact,  a  mortgage,  and  that  the  same  had  been  paid  and 
discharged,  it  was  held  that  he  was  not  entitled  to  an  order  requiring 
the  plaintiff  to  bring  in  the  executors  of  his  deceased  grantor  as  neces- 
sary parties  to  the  action.      Webster  v.  Bond,  9  Hun  (N.  Y.),  437. 

Under  the  reformed  codes  of  procedure  generally,  a  defendant  may 
not  only  avail  himself  of  an  equitable  defense,  whatever  may  be  the 
nature  of  the  action,  but  such  defense  may  be  joined  with  any  other 
defenses,  legal  or  equitable,  which  may  possibly  arise  in  the  action.  Pes- 
pard  V.  Walbridge,  15  N.  Y.  (1  Smith)  374.  See  Bosley  v.  Mattingly, 
14  B.  Monr.  (Ky.)  72 ;  Bennett  v.  Titherington,  6  Bush  (Ky.),  192. 

§  5.  Affirmative  relief.  "We  have  seen,  ante,  p.  672,  §  1,  that  the  doc- 
trine held  by  the  courts  in  some  of  the  States  is  that,  in  order  to  enti" 
tie  the  defendant  to  the  benefit  of  an  equitable  defense  as  a  bar  to  a 
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legal  cause  of  action,  the  facts  relied  upon  must  be  such  that  he  would 
be  awarded  an  affirmative  remedy  if  he  elected  to  demand  a  judgment 
conferring  it.  See  Conger  v.  Parker^  29  Ind.  380  ;  Kenyan  v.  Quinn, 
41  Cal.  325.  In  England,  the  court  will  not  allow  any  plea  or  replica- 
tion on  equitable  grounds  where  it  does  not  appear  that  there  is  any- 
ground  for  equitable  relief.  Hunter  v.  Gibhons^  1  Hurl.  &  IS".  459. 
In  Conger  v.  Pa7'ker,  29  Ind.  380,  it  is  said  that,  when  a  mistake  in  a 
deed  or  other  written  instrument  is  relied  on,  the  pleading  should  pray 
affirmative  relief,  that  the  instrument  be  reformed,  so  as  to  show  the 
contract  intended  to  have  been  embodied  in  it,  and  that,  when  so  re- 
formed, it  might  be  allowed  as  a  bar,  or  to  so  much  thereof  as  it  would 
bar.  And  in  Lombard  v.  Cowham,  34  "Wis.  486,  492,  the  court  said, 
the  defense,  being  an  equitable  one,  to  be  available  in  an  action  of 
ejectment,  must  be  set  up  in  the  answer,  and  be  accompanied  by  a  de- 
mand for  such  relief  as  the  defendant  supposes  himself  entitled  to.  A 
mere  equitable  defense  is  not  sufficient ;  there  must  be  a  counter-claim 
also.     And  see  DiiPont  v.  Pa/vis,  35  Wis.  634. 

It  seems,  however,  that  in  Missouri  affirmative  equitable  relief  can 
never  be  granted  to  the  defendant  upon  his  mere  answer.  And  where, 
in  an  action  to  recover  lands,  the  defendant  set-up  as  a  defense  his  pur- 
chase of  the  premises  under  a  contract  with  the  plaintiff's  deceased 
father,  it  was  held  that  such  answer,  if  true,  was  sufficient  to  defeat 
the  plaintiff's  recovery.  But  it  was  further  held,  that  the  defendant 
would  not  in  consequence  of  such  finding  of  the  issue  be  entitled  to  a 
decree  vesting  the  title  in  himself  as  against  all  the  heirs ;  and  that 
that  portion  of  his  answer  praying  for  a  decree  of  title  in  himself 
should  be  stricken  out.  Harris  v.  Yinyard^  42  Mo.  568.  And  see 
State  V.  Meagher,  44  id.  356. 

In  an  early  case  under  the  New  York  Code,  it  was  held  by  the 
court  of  appeals,  in  an  action  upon  a  covenant  against  incumbrances  in 
a  deed  of  lands,  brought  to  recover  damages  for  a  breach  thereof  by 
means  of  an  outstanding  mortgage,  that  although  the  defendant  might 
show,  by  way  of  equitable  defense  in  bar,  a  mistake  in  the  deed  by 
which  an  exception  of  that  very  mortgage  was  omitted  from  the  cov- 
enant, yet  he  could  not  have,  in  that  action,  and  upon  an  answer  setting 
up  all  these  facts,  the  affirmative  relief  of  reformation.  Haire  v. 
Baker,  5  N.  Y.  (1  Seld.)  357.  But  subsequent  adjudications  made  by 
the  same  court,  and  the  decisions  of  the  courts  in  other  States,  would 
seem  to  establish  the  general  rule,  that  affirmative  relief  may  be  granted 
to  the  defendant  upon  his  answer  in  all  cases  where,  from  the  nature  of 
the  subject-matter  and  from  the  relations  of  the  parties,  a  specific  rem- 
edy in  his  favor  is  possible  according  to  the  doctrines  of  equity  juris- 
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prudence,  and  especially,  if  the  demand  alleged  in  the  answer  consti- 
tutes a  valid  counter-claim.  See  Bartlett  v.  Judd,  23  Barb.  262  ;  S.  C. 
affirmed,  21  N.  Y.  (7  Smith)  200 ;  Pitcher  v.  Hennessey,  48  N.  Y.  (3 
Sick.)  415  ;  ante,  pp.  672,  673,  §§  1, 2  ;  Klonne\.  Bradstreet,  7  Ohio  St. 
322 ;  Hammond  v.  Perry,  38  Iowa,  217.  It  may  be  observed  in  this 
connection,  that  a  counter-claim  is  a  kind  of  equitable  defense,  which  is 
permitted  to  be  set  up,  when  it  arises  out  of  the  contract  set  forth  in 
the  complaint.  It  embraces  both  recoupment  and  set-off  and  it  is  in- 
tended to  secure  to  a  defendant  all  the  relief  which  either  an  action  at 
law,  or  a  bill  in  equity,  or  a  cross-suit,  would  have  secured  on  the  same 
state  of  facts.  But  it  must  be  sometliihg  which  resists  or  modifies  the 
plaintiff's  action.  Leavenworth  v.  Packer,  52  Barb.  132  ;  Messenger 
V.  City  of  Buffalo,  21  N.  Y.  (7  Smith)  196 ;  Boston  Mills  v.  EuU, 
6  Abb.  (N.  S.)  319  ;  S.  C,  37  How.  299  ;  1  Sweeny,  359. 
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CHAPTER  XXII. 

ESTOPPEL. 
AETICLE  I. 

OF    ESTOPPEL    IN    GENERAL. 

Section  1.  Definition  and  nature.  As  defined  by  Coke,  "an  es- 
toppel is  where  a  man  is  concluded  by  his  own  act  or  acceptance  to  say 
the  truth."  Co.  Litt.  352  a.  And  see  Water's  Appeal,  35  Penn.  St. 
523,  527.  In  fuller  language,  it  is  defined  to  be  an  admission^  or 
something  which  the  law  treats  as  equivalent  thereto,  of  a  nature  so 
high  and  conclusive  that  the  party  whom  it  affects  is  not  permitted  to 
aver  against  it,  or  offer  evidence  to  controvert  it.  2  Sm.  Lead.  Cas. 
581,  582.  The  doctrine  of  estoppel  debars  the  truth  in  the  particular 
case,  and  for  this  reason  is  sometimes  characterized  as  odious  and  not 
to  be  favored.  See  Leicester  v.  Hehohoth,  4  Mass.  180  ;  Owen  v.  Bar- 
tholomew, 9  Pick.  520.  On  the  other  hand,  it  is  to  be  observed,  that 
it  debars  the  truth  only  when  its  utterance  would  convict  the  party  of 
a  previous  falsehood,  or  would  be  the  denial  of  a  previous  representa- 
tion on  the  faith  of  which  other  persons  have  dealt  and  pledged  their 
credit,  or  expended  their  money.  It  is  a  doctrine  therefore,  when 
properly  understood  and  applied,  that  concludes  the  truth  in  order  to 
prevent  fraud  and  falsehood,  and  imposes  silence  only  when  the  party 
should  not  in  conscience  and  honesty  be  allowed  to  speak.  Van  Rens- 
selaer V.  Kearney,  11  How.  (U.  S.)  297,  326.  The  conclusiveness  of 
judgments  which  conduce  so  essentially  to  peace  and  repose  have  no 
other  foundation.     Martin  v.  Ives,  17  Serg.  &  R.  (Penn.)  364. 

Formerly,  questions  of  regarding  estoppel  arose  almost  entirely  in 
relation  to  transfers  of  real  estate.  But  in  more  recent  times,  as  will 
hereafter  appear,  the  principle  has  come  to  be  applied  to  all  cases  where 
one  by  words  or  conduct  willfully  causes  another  to  believe  in  the  ex- 
istence of  a  certain  state  of  things,  and  induces  him  to  act  on  that  be- 
lief or  to  alter  his  own  previous  position.  See  Freeman  v.  CooTce,  2 
Exch.  654  ;  Titus  v.  Morse,  40  Me.  348 ;  Bococh  v.  Pavey,  8  Ohio 
St.  270.  The  office  of  estoppels  at  law  is  like  that  of  injunctions  in 
equit}",  to  preclude  rights  that  cannot  be  asserted  consistently  with 
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good  faith  and  justice,  and  prevent  wrongs  for  which  there  might  be 
no  adequate  remedy.  Van  Rensnelaer  v.  Kearney^  11  How.  (U.  S.) 
297;  Buckingliam  v.  Hamia,  2  Ohio  St.  551;  2  Sm.  Lead.  Cas.  (7th 
Am.  ed.)  672. 

§  2.  Ought  to  be  certain.  An  estoppel  ought  to  be  certain  to 
every  intent,  and  precise  and  clear.  Lajoye  v.  Primm,  3  Mo.  529. 
Thus  where  a  party  claims  to  establish  his  right  merely  by  an  estoppel 
by  deed,  the  estoppel  must  be  made  out  by  precise,  clear  and  unequiv- 
ocal language,  not  depending  upon  doubtful  inference.  Rich  v.  At- 
water,  16  Conn.  118.  See,  also,  Huhhard  v.  Norton,  10  id.  433  ;  Van- 
Uhher  v.  Beine,  6  W.  Ya.  168. 

And  if  upon  the  face  of  a  record  any  thing  is  left  to  conjecture  as 
to  what  was  necessarily  involved  and  decided,  there  is  no  estoppel  in  it 
when  offered  as  evidence.  Russell  v.  Place,  94  U.  S.  (1  Otto)  606  ; 
Chrismaii  v.  Harinan,  29  Gratt.  ("Va.)  191. 

§  3.  Ought  to  be  reciprocal  or  mutuaL  The  estoppel  must  like- 
wise operate  mutually  between  the  parties.  Lewis  v.  Castleman,  27 
Tex.  421  ;  Boiling  v.  Mayor,  3  Eand.  (Ya.)  563 ;  Longwell  v.  Bent- 
ley,  3  Grant's  (Penn.)  Cas.  177 ;  23  Penn.  St.  99  ;  Schuhman  v.  Gar- 
ratt,  16  Cal.  100.  The  rule  is,  that  both  parties  must  be  bound,  or 
neither  is  estopped.  Id.  ;  Lansing  v.  Montgomery,  2  Johns.  382.  One 
who  is  not  bound  by,  cannot  take  advantage  of  an  estoppel.  Id. 

§  4.  Wlio  are  bound  by  it.  As  estoppels  must  be  mutual,  it  fol- 
lows that  they  are  in  general  limited  to  parties  and  privies.  Beery  v. 
Cray,  5  Wall.  795  ;  Nutwell  v.  Tongue,  22  Md.  419  ;  Griffin  v.  Rich- 
ardson, 11  Ired.  (N.  C.)  L.  439  ;  Water's  Appeal,  35  Penn.  St.  523. 
In  other  words,  an  estoppel  can  only  be  asserted  or  pleaded  by  one 
who  was  affected  by  the  act  which  constitutes  the  estoppel.  Miles 
V.  Miles,  8  Watts  &  Serg.  (Penn.)  135.  Privies,  or  those  who  derive 
title  from  or  through  the  parties,  ordinarily  stand  in  the  same  position 
as  the  parties,  and  will  be  bound  by  every  estoppel  that  would  have 
been  binding  on  them.  Carver  v.  Jackson,  4  Pet.  1 ;  Warh  v.  Willard, 
13  N.  H.  389.  So  when  the  estoppel  takes  effect  upon  and  passes 
an  after-acquired  title,  third  persons  will  be  as  much  precluded  from 
questioning  its  operation  as  the  parties,  although  they  may  still  be  at 
liberty  to  show  that  the  title  is  not  valid,  or  did  not  come  within  the 
reach  of  the  estoppel.  2  Sm.  Lead.  Cas.  (7th  Am.  ed.)  684.  And  see 
Va7i  Rensselaer  v.  Kearney,  11  How.  (U.  S.)  297,  325  ;  GlucTcaufY. 
Reed,  22  Cal.  468 ;  French  v.  Spencer,  21  How.  (U.  S.)  228 ;  Gould 
V.  Nest,  32  Tex.  352.     But  see  Buffiom  v.  Hutchinson,  1  Allen,  58. 

§  5.  Who  not  so  bound.  In  general,  there  can  be  no  estoppel  where 
there  is  no  privity  of  estate.     Langston,  v.  IPKinnie,  2  Murph.  (J^. 
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C.)  67.  -A  stranger  is  not  therefore  boimd  by,  nor  can  he  take  advan- 
tage of  an  estoppeh  Massure  v.  Noble^  11  IlL  531 ;  Murray  v.  SellSy 
53  Ga.  257;  Simderlin  y.  Struthers,  47  Penn.  St.  411;  Glidden  v. 
Toivn  of  Unity,  30  N.  H.  104.  And  this  rule  applies  equally  whether 
the  estoppel  arises  by  deed,  by  record,  or  from  matter  in  ^yais.  Simp- 
son \.  Pearson,  31  Ind,  1. 

The  government  of  the  United  States  is  not  ordinarily  bound  by  an 
estoppel.  Johnson  v.  United  States,  5  Mas.  (C.  C.)  425.  And  the 
principle  of  the  common  law,  that  the  sovereign  cannot  be  estopped,  has 
been  applied  to  a  State  {Taylor  v.  Shufford,  4  Hawks  [IST.  C.],  116), 
and  it  is  held  that  the  State  is  not  bound  by  an  estoppel,  nor  is  a 
grantee  from  the  State  estopped  to  deny  what  the  State,  from  whom  he 
claims,  is  at  liberty  to  assert.  Candler  v.  Lunsford*,  4  Dev.  &  Bat. 
(N.  C.)  L.  407.  See  Commonwealth  v.  Andre,  3  Pick.  224  ;  Common- 
wealth V.  Pejepscut  Proprietors,  10  Mass.  155.  But  a  State  may  be 
estopped  by  the  acts  of  its  legislature.  Enfield  v.  Permit,  5  N.  H.  280. 

§  6.  Not  favored  as  a  defense.  It  has  been  said  of  estoppels  that 
they  are  odious,  and  not  to  be  favored  as  defenses.  Andrews  v.  Lyons, 
11  Allen,  349.  And  see  ante,  p.  679,  §  1,  So,  since  they  operate  to 
exclude  the  truth,  they  must  be  strictly  construed.  Lounshury  v.  De- 
peui,  28  Barb.  44.  But  the  cases  in  which  estoppels  have  been  said  to 
be  odious,  or  not  to  be  favored,  should  be  understood  as  applying  only 
when  the  technicality  of  the  estoppel  cannot  be  subordinated  to  its 
equity.  See  Waters'  Appeal,  35  Penn.  St.  523 ;  Bocock  v.  PoAjey,  8 
Ohio  St.  270 ;  State  v.  Pepper,  31  Ind.  76 

ARTICLE  II. 

ESTOPPEL    LIST    PAIS,    OE    EQUITABLE    ESTOPPEL. 

Section  1.  In  generaL  An  estoppel  in  pais  or  equitable  estoppel 
occurs  when  a  party  to  an  action  has  by  his  act  or  declaration  induced 
the  other  party  to  do  some  act  or  acts  which  otherwise  would  not  have 
been  done ;  or  to  omit  to  do  some  act  or  acts  which  he  would  have 
done,  and  by  means  of  which  he  has  been  injured.  Reynolds  v.  Garner, 
QQ  Barb.  310 ;  Heath  v.  Perry  Bank,  44  IST.  H.  174 ;  Cummings  v. 
Webster,  43  Me.  192  ;  Brown  v.  Wheeler,  17  Conn.  345  ;  Louies  v.  Ken- 
niston,  50  Yt.  116;  Chandler  v.  White,  84  111.  435.  The  principle 
underlying  such  estoppels  is,  that  it  would  be  a  fraud  in  a  party  to 
assert  what  his  previous  conduct  and  admissions  have  denied,  when, 
on  the  faith  of  that  denial,  others  have  acted.  Simpson  v.  Pearson, 
31  Ind.  1 ;  Horn  v.  Cole,  51  N.  H.  287;  12  Am.  Eep.  Ill;  Chapman 
V.  O'Brien,  2  Jones  &  Sp.  (N.  Y.)  524.  The  law  enforces  the  rule  of 
Vol.  YL— 86    " 
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good  morals  as  a  rule  of  policy,  and  precludes  the  party  from  repudi- 
ating his  representations,  or  denying  the  truth  of  his  admissions. 
Doiiglass  v.  Soott,  5  Ohio,  195, 

For  the  application  of  the  doctrine  of  estoppel  in  pais  or  equitable 
estoppel,  there  must  generally  be  some  intended  deception  in  the  con- 
duct or  declarations  of  the  party  to  be  estopped,  or  such  gross  negli- 
gence on  his  part  as  to  amount  to  constructive  fraud,  by  which  another 
has  been  misled  to  his  injury.  Brant  v.  Virginia  Coal,  etc.,  Co.,  93 
U.  S.  (3  Otto)  326.  The  element  of  fraud  is  essential  either  in  the  in- 
tention of  the  party  estopped,  or  in  the  effect  of  the  evidence  which  he 
attempts  to  set  up.  Hill  v.  Epley,  31'Penn.  St.  334;  Zuchtmann  v. 
Rolerts,  109  Mass.  53;  12  Am.  Kep.  663;  Henshaw  v.  Bissell,  18 
Wall.  271 ;  Dorlarque  v.  Cress,  Yl  111.  380 ;  Chandler  v.  WUte,  84  id. 
435.  And  as  thus  understood  and  applied  in  modern  times,  there  ia 
nothing  harsh  or  unjust  in  the  law  of  estoppel.  It  can  be  used  only 
to  subserve  the  cause  of  justice  and  right.  BucMngTiain  v.  Hanna,  2 
Ohio  St.  551.    And  see  Cairncross  v.  Lorimer,  3  Macq.  H.  L.  Gas.  829. 

It  has  been  said  that  the  principles  on  which  the  doctrine  of  estoppels 
in  pais  is  based  are  simply  rules  of  evidence,  by  which,  in  consequence 
of  certain  matters  having  taken  place,  a  party  is  precluded  from  proving 
certain  facts,  or  relying  on  a  certain  claim  or  defense,  which  he  other- 
wise would  be  entitled  to  prove  or  to  rely  on ;  and  these  rules  are  the 
same  in  actions  at  law,  and  suits  in  equity.  Bean  v.  Pettingill,  1  Robt. 
(N.  Y.)  7. 

The  elements  which  are  now  deemed  necessary  to  be  present  in  order 
to  an  estoppel  iii  pais  will  be  separately  noticed  in  the  five  following 
sections. 

§  2.  Representation  or  concealment  of  material  facts.  There 
must  have  been  a  representation  or  a  concealment  of  material  facts. 
And,  in  all  ordinary  cases,  the  representation  or  concealment  must  have 
reference  to  a  fact  or  state  of  things  actually  existing,  ov  past  and  exe- 
cuted, and  not  to  a  present  intention  or  purpose  concerning  something 
in  the  future.  Musgrave  v.  Sherwood,  54  How.  (IST.  Y.)  338  ;  White  v. 
Ashton,  51  K  Y.  (6  Sick.)  280 ;  Langdon  v.  Doud^  10  Allen,  433. 
The  reason  on  which  the  doctrine  of  estoppel  rests  is,  that  it  would  ope- 
rate as  a  fraud  if  a  party  were  allowed  to  aver  and  prove  a  fact  to  be 
contrary  to  that  which  he  had  previously  stated  to  another  for  tlie  pur- 
pose of  inducing  him  to  act  and  to  alter  his  condition,  to  his  prejudice, 
on  the  faith  of  such  previous  statement.  Id.  And  see  ante,  pp.  679, 
681,  §  1.  But  the  reason  wholly  fails  when  the  representation  relates 
only  to  a  present  intention  or  pm'pose  of  a  party,  because,  being  in 
Its   nature  uncertam  and  liable  to  change,  it  could  not  properly  form 
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a  basis  or  inducement  upon  which  a  party  could  reasonably  adopt  any 
fixed  and  permanent  course  of  action.  Langdon  v.  Bond,  10  Allen, 
433.  See,  also,  Jorden  v.  Money,  5  H.  L.  Cas.  185 ;  Keating  v.  Orne^ 
77  Penn.  St.  89. 

The  estoppel  may  arise  from  passive  conduct.  Tlius,  if  a  person 
tacitly  encourages  an  act  to  be  done,  or  silently  consents  to  it,  he  cannot 
afterward  exercise  his  legal  right  in  opposition  to  such  consent.  Black- 
wood V.  Jones^  4  Jones'  (IST.  C.)  Eq.  54  ;  Hollingsworth  v.  HandcocTc,  7 
Ela.  338 ;  Morris  Canal,  etc.,  Co.  v.  Lewis,  12  N.  J.  Eq.  323;  Gregg  y. 
Wells,  10  Ad.  &  El.  90 ;  Miranville  v.  SiUerthorn,  48  Penn.  St.  149 ; 
Chapman  v.  Chapman,  59  id.  214.  This  is  in  accordance  with  the 
familiar  principle  in  equity  that,  if  a  person  maintains  silence  when  in 
conscience  he  ought  to  speak,  he  shall  be  debarred  from  speaking  when 
conscience  requires  him  to  be  silent.  Wiven  v.  Belknap,  2  Johns. 
573  ;  Rail  v.  Fisher,  9  Barb.  17.     And  see  post,  p.  705,  Art.  3,  §  20. 

The  distinction  between  contract  and  estoppel  in  pais  may  be  illus- 
trated by  a  statement  of  the  rule  that,  although  a  promise  to  forgive  a 
debt,  or  to  forbear  its  collection,  either  temporarily  or  for  an  indefinite 
period,  unsuj)ported  by  any  consideration,  is  ineifectual  as  a  defense, 
viewed  merely  as  an  agreement,  yet,  if  the  surety  has  been  induced  by 
such  an  assurance  to  neglect  any  of  the  means  which  might  have  been 
uged  for  his  indemnity,  the  promise  may  have  that  effect  as  an  estoppel 
which  it  wants  as  a  contract,  and  amount  to  a  defense  against  any  sub- 
sequent action  brought  by  the  creditor.  White  v.  Walker,  31  111.  422; 
Ha7'ris  v.  Brooks,  21  Pick.  195. 

§  3.  Representation  made  with  knowledge  of  the  facts.  It  has 
been  said  that,  in  all  the  cases  where  an  estoppel  has  been  held  to  exist, 
it  will  appear  upon  examination  that  there  was  some  evidence  tending 
to  show  that  the  party  estopped  had  some  knowledge  of  the  rights, 
interests  or  intentions  of  the  other  party,  or  of  his  relations  to  the 
thing  to  which  his  declarations  or  acts  related  {Piper  v.  Gilmore,  49 
Me.  149,  153;  Andrews  v.  Lyons,  11  Allen,  349;  Whiiaker  v.  Wil- 
liams, 20  Conn.  98) ;  and  that,  as  a  general  rule,  estoppels  in  pais  can- 
not apply,  unless  the  party  doing  the  act  or  making  the  admission 
knows  at  the  time  the  truth  of  the  matter  about  which  he  is  acting  or 
making  admissions,  or  pretends  that  he  knows  the  same,  or  has  better 
means  of  knowing  the  same  than  the  other  party.  Clark  v.  Coolidge, 
8  Kans.  189.  And  see  Liverpool  Wharf  v.  Prescott,  7  Allen,  494; 
Rutherford  v.  Tracy,  48  Mo.  325 ;  S.  C,  8  Am.  Kep.  104  ;  Smith  v. 
McNamara,  4  Lans.  (N.  Y.)  169  ;  Reed  v.  Mc Court,  41  N.  Y.  (,2  Hand) 
435.  But  it  seems  to  be  settled,  that  a  party's  ignorance  of  the  truth 
of  a  representation  will  not  prevent  an  estoppel,  if  his  ignorance  is  the 
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result  of  gross  negligence.  Sweezey  v.  Collins^  40  Iowa,  540 ;  Calhoun 
V.  Richardson^  30  Conn,  210 ;  Slim  v.  Croucher,  1  D.  F.  &  J.  518. 
For  instance,  if  one  wlio  is  apparently  a  party  to  a  bill  of  exchange,  on 
being  inquired  of  concerning  tlie  signature,  pronounces  it  to  be  genu- 
ine, lie  cannot  afterward  set  up,  against  a  purchaser  whom  he  has  misled, 
forgery  of  his  own  name,  although  he  may  have  accredited  the  bill 
ignorantly.  Preston  v.  Maim,  25  Conn.  118.  And  see  Stone  y.  Great 
Western  Oil  Co.,  41  111.  85  But  negligence,  in  order  to  operate  as  an 
estoppel,  nnist  be  the  proximate  cause  of  the  loss.  Swan  v.  North 
British  Co.,  2  Hurl.  &  Colt.  175. 

§  4.  Ignorance  of  the  opposite  party  as  to  the  trutli  of  the  mat- 
ter. In  order  to  make  out  an  estoppel,  it  must  not  only  appear  that 
the  representation  was  made  with  knowledge  of  the  facts,  but  the  party 
to  whom  it  was  made  must  have  been  ignorant  of  the  truth  of  the  mat- 
ter, and  also  destitute  of  all  convenient  or  ready  means  of  acquiring 
such  knowledge  by  the  use  of  ordinary  diligence.  Biddle  Boggs  v. 
Merced  Alining  Co.,  14  Cal.  279 ;  Martin  v.  Zellerlach,  38  id.  300  ; 
Woods  V.  Wilson,  37  Penn.  St.  379,  384 ;  Hamhleton  v.  Central  Ohio 
R.  R.  Co.,  44  Md.  551. 

§  5.  Intent  that  the  opposite  party  should  act  on  it.  There  is  a 
seeming  conflict  among  the  numerous  decisions  on  the  doctrine  of  estop- 
pels in  pais,  whether  any  one  will  be  estopped  by  a  representation 
made,  which  turns  out  not  to  be  true  where  there  was  no  intention  to 
influence  the  conduct  of  any  one  by  it,  and  where  it  was  not  apparent 
that  the  representation  would  have  that  effect.  In  a  recent,  well-con- 
sidered case,  it  is  said  that  the  decided  weight  of  authority  is  that  a 
party  is  not  estopped  by  his  acts  or  declarations  from  showing  the 
truth,  unless  such  acts  or  declarations  were  intended  to  influence  the 
conduct  of  another,  or  he  had  reason  to  believe  that  they  would  have 
that  effect.  K^^hl  v.  Mayor  of  Jersey  City,  23  IST.  J.  Eq.  84.  And  see 
Pijper  V.  Gilmore,  49  Me.  149;  Turiier  v.  Coffin,  12  Allen,  401;  Wil- 
cox V.  Howell,  44  N.  Y.  (5  Hand)  398  ;  Freeman  v.  CooTce,  2  Exch. 
654  ;  Clarhe  v.  Hart,  6  H.  L.  Cas.  633  ;  In  re  Bahia,  etc.,  Railway  Co., 
L.  P.,  3  Q.  B.  584.  In  a  recent  case  in  ISTew  York,  the  court  held  that 
it  was  not  necessary  to  the  estoppel  that  the  party  should  intend  will- 
fully to  mislead  ;  but  whatever  may  be  the  intent,  if  he  make  such  a 
representation  as  a  sensible  man  would  take  to  be  true,  and  believe  that 
it  was  meant  that  he  should  act  upon  it,  and  he  does  so  act,  the  party 
making  the  representation  is  precluded  from  contesting  its  truth.  Co7i- 
tinental  Bank  v.  Banh  of  Comnnonwealth,  50  E".  Y.  (5  Sick.)  575. 
And  see  Blair  v.  Wait,  69  IST.  Y.  (24  Sick.)  113  ;  Cornish  v.  Abington, 
4  Hurl.  &  X.  549. 
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§  6.  Opposite  party  induced  to  act  upon  it.  Another  of  the  ele- 
ments of  an  estoppel  in  jpais  is,  that  the  party  setting  up  the  estoppel 
should  have  reHed  on  the  statements  made  or  acts  done  which  are  claimed 
to  make  an  estoppel.  And,  unless  this  affirmatively  appears^  a  case  of 
estoppel  will  not  be  made  out.  Malony  v.  JEToran,  12  Abb.  (N".  S.)  289  ; 
49  K.  Y.  (tt  Sick.)  Ill ;  10  Am.  Eep.  335 ;  Copeland  v.  Copeland,  28 
Me.  525  ;  Shaw  v.  Beehe,  35  Yt.  205 ;  Biller  v.  Bruhaker,  52  Penn. 
St.  498 ;  Davidson  v.  Young,  38  111.  145.  In  other  words,  no  man 
can  set  up  another's  act  or  declaration  as  the  ground  of  an  estojDpel, 
unless  he  has  himself  been  misled  or  deceived  by  it.  Sinvpson  v.  JPea?'- 
son,  31  Ind.  1.  See,  also,  nolmes  V;  Crowell,  73  Ko.  Car.  613 ;  McKin- 
zie  V.  Steele,  18  Ohio  St.  38 ;  Connihan  v.  Thompson,  111  Mass.  270. 
A  party  is  not  estopped  by  his  representations  or  acts,  when  the  other 
part}^  neither  does  nor  omits  to  do  any  act  in  consequence  thereof. 
WheelocJc  v.  Town  of  Hardwich,  48  Yt.  19.  It  is  not,  however,  neces- 
sary, that  the  party  who  claims  the  estoppel  should  have  acted  ajfinna- 
tvoely  upon  it.  It  is  enough  if  he  shall  have  been  induced  to  refrain 
from  such  action  as  lay  in  his  power  by  which  he  might  have  retrieved 
his  position  and  saved  himself  from  loss.  Voorhees  v.  Ohnstead,  6  N". 
Y.  Sup.  Ct.  (T.  &  C.)  172 ;  S.  C,  3  Hun,  744 ;  S.  C.  affirmed,  QQ  N. 
Y.  (21  Sick.)  113. 

§  7.  Who  estopped.  See  ante,  p.  680,  Art.  1,  §§  4  and  5.  In  the  case 
of  estoppel  in  jjais,  as  in  other  branches  of  estoppel,  only  parties  and 
their  privies  are  bound  by  the  representation.  Id.  And  the  fact  that 
one  has  been  guilty  of  a  fraud  in  his  dealings  with  one  person,  so  that, 
as  to  this  person,  he  is  estopped,  does  not  estop  him  as  to  another  per- 
son who  is  not  a  privy  in  estate  with  the  first.  Murray  v.  Sells,  53 
Ga.  257. 

Corporations  are  bound  by  estoppels  in  pais,  like  natural  persons. 
Sale  V.  Union,  etc.,  Ins.  Co.,  32  IST.  PI.  295;  Selma,  etc.,  B.  B.  Co, 
V.  Tipton,  5  Ala.  787 ;  Union  Mining  Co.  v.  Bocky  Mountain  Nat. 
Bank,  2  Col.  T.  248.  One  who  executes  an  instrument  as  adminis- 
trator of  an  estate  is  estopped  to  deny  his  representative  capacity. 
Bu  Yal  V.  Marshall,  30  Ark.  230.  And  it  is  held  that  the  acts  and 
admissions  of  one  of  several  administrators,  which  amount  to  an  estop- 
pel against  him,  will  work  an  estoppel  against  all.  Camp  v.  Moseley, 
2  Fla.  171.  And  see  Murray  v.  Blatchford,  1  Wend.  ^^Z  ;Wlieeler 
V.  Wheeler,  9  Cow.  34.  A  wrong-doer  is  estopped  to  allege  his  own 
wrong,  in  order  to  enable  him  to  plead  the  statute  of  limitations. 
Brookman  v.  Metcalf,  4  Eobt.  (N.  Y.)  568 ;  Land)  v.  Clark,  5  Pick. 
193. 

One  who  holds  himself  out  as  a  public  officer,  or  acts  as  an  officer  de 
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facto,  is  estopped  to  deny  that  he  is  an  officer  dejure,  even  on  a  crim- 
inal prosecution  for  malfeasajice  in  office.  State  v.  Stone,  40  Iowa, 
547 ;  Byrne  v.  .State,  50  Miss.  688.  So,  persons  acting  under  the 
claim  or  pretense  of  being  trustees,  who  have,  in  proceedings  instituted 
by  them,  secured  the  fruits  of  tlie  services  of  one  employed  by  them, 
are  estopped  from  shielding  themselves  against  liability  for  payment 
for  such  services  out  of  such  fruits,  on  the  ground  that  their  acts  were 
unlawful  and  void.  Randall  v.  Dusenhury,  7  Jones  &  Sp.  (N.  Y.) 
174;  S.  C.  affirmed,  63  I^T  Y.  (18  Sick.)  645. 

Where  an  individual  held  himself  out  to  the  plaintiffs  and  the  public 
as  a  partner,  though  in  fact  he  was  not,  and  the  plaintiffs  had  reason 
to  beheve  and  did  believe  he  was  a  momber  of  the  firm,  and  trusted 
the  firm  on  the  strength  of  his  representations,  it  was  held,  that  such 
person  was  estopped  from  denying  that  he  was  a  partner.  Yihhard  v. 
Roderick,  51  Barb.  616. 

So,  where  a  party  by  his  acts  or  words  causes  another  to  believe  in 
.the  existence  of  a  certain  state  of  things,  and  induces  him  to  act  on 
that  belief  so  as  to  alter  his  own  previous  condition,  he,  and  also  a 
person  for  whom  he  is  acting  as  agent,  will  be  precluded  from  averring 
any  thing  to  the  contrary  against  the  party  so  altering  his  condition. 
Chouteau  v.  Goddin,  39  Mo.  229. 

§  8.  Who  not  estopped.  Parties  under  disability,  as  infants  and 
married  women,  are  not  estojDped  unless  their  conduct  has  been  inten- 
tional. See  Rogers  v.  Higgins,  48  111.  211 ;  Ogleshy  Coal  Co.  v.  Pasco, 
79  111.  164 ;  Miles  v.  Lingerman,  24  Ind.  385  ;  Baines  v.  Burhridge, 
15  La.  Ann.  628.  Indeed,  it  is  said  that  no  case  has  gone  the  length 
of  holding  a  party  estopped  by  any  thing  he  has  said  or  done  while  he 
was  mider  age.  Brown  v.  McCune,  5  Sandf.  (N.  Y.)  224.  See,  also, 
Lowell  V.  Daniels,  2  Gray,  161;  Lackman  v.  Wood,  25  Cal.  147. 
And  it  is  held  that  an  infant  feme  covert  can  recover  her  personal 
property  sold  in  her  presence  by  her  husband,  with  her  knowledge, 
and  without  objection  on  her  part,  or  any  notification  to  the  buyer  at 
the  time  that  she  was  the  owner  of  the  property,  although  the  rights 
of  mortgagees  from  the  buyer  have  supervened.  JJjpsluvw  v.  Gibson, 
53  Miss.  341.  And  inasmuch  as  an  infant  is  not  bound  by  an  estoppel 
ill  pais,  he  cannot  claim  one  against  an  adult.  Such  an  estoppel  would 
lack  mutuality.  Montgomery  v.  Gordon,  51  Ala.  377.  But  a  parol 
promise  by  a  father  to  convey  to  his  son  a  piece  of  land,  if  the  son 
would  erect  a  house  thereon,  having  been  acted  upon,  it  was  held  to 
estop  the  father  from  asserting  ownership  as  against  the  son.  Camp- 
lell  V.  Mayes,  38  Iowa,  9. 
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In  cases  of  fraud,  unmixed  with  contract,  whether  by  concealment 
or  active  conduct,  it  would  seem  to  be  pretty  well  settled,  that  a 
married  woman  may  estop  herself  to  deny  the  truth  of  her  representa- 
tion. Connolly  v.  Branstler,  3  Bush  (Ky.),  702 ;  Schwartz  v.  Saund- 
ers, 4:6  111.  18  ;  In  re  Lush,  L.  E.,  -i  Ch.  App.  591 ;  Yaughan  v.  Van- 
derstegen,  2  Drew.  363.  But  see  Bemis  v.  Call,  10  Allen,  512.  So, 
an  infant  is  uDdoubtedly  responsible  in  damages  for  his  torts  and 
frauds.  Thus,  if  he  were  to  falsely  allege  himself  to  be  of  age,  for  the 
purpose  of  inducing  another  person  to  purchase  and  take  a  deed  of  his 
lauds,  he  would  be  liable  to  respond  in  damages  for  any  injury  which 
might  result  to  the  purchaser  in  consequence  of  the  deceit.  Sohnell  v. 
Chicago,  38  111.  382.  See,  also,  Eckstein  v.  Frank,  1  Daly  (N.  T.), 
33-4  ;  JVorris  v.  Wait,  2  Rich.  (S.  C.)  148.  And  the  authorities  are 
numerous  which  hold  that,  if  an  infant  of  years  of  discretion,  having 
a  right  to  an  estate,  permit  or  encourage  a  purchaser  to  buy  it  of 
another,  the  purchaser  will  hold  it  against  the  infant.  See  Overton  v. 
Banister,  3  Hare,  503;  Esron  v.  Nicholas,  1  DeG.  &  Sm.  118; 
WhiMington  v.  Wright,  9  Ga.  23  ;  Hall  v.  Timmons,  2  Rich.  (S.  C.) 
Eq.  120  ;  Bigel.  on  Estop.  492.  But  it  may  be  regarded  as  settled, 
that  an  infant  can  only  be  estopped,  if  ever,  in  the  case  of  a  pure  tort. 
Id.  Is^either  the  conduct  of  an  infant's  mother  in  inducing  him  to 
enter  into  a  contract,  nor  the  act  of  her  brother  who  drew  the  deed  as 
her  agent,  can  estop  the  infant  from  avoiding  the  contract.  Clark  v. 
Goddard,  39  Ala.  164.  And  the  submission  by  the  mother  to  arbitra- 
tors, of  matters  concerning  an  estate  in  which  she  and  her  minor  chil- 
dren have  a  common  interest,  will  not  estop  such  minors  from  asserting 
their  claim  to  the  estate.     Snow  v.  Walker,  42  Tex.  154. 

But  an  acceptance  by  the  heir  or  ward,  after  attaining  majority,  of 
the  purchase-money  of  land  sold  under  a  void  decree,  is  held  to  be  a 
conlirmation  of  the  sale  in  the  sense  and  to  the  extent  of  working  an 
estoppel  in  equity  against  an  assertion  of  the  legal  title.  Handy  v. 
Noonan,  51  Miss.  166.     And  see  Padfield  v.  Pierce,  Y2  111.  500. 

The  estoppel  which  the  courts  apply  to  prevent  principals,  whether 
natural  persons  or  business  cor23orations,  from  denying  the  authority  of 
their  general  agents  while  acting  within  the  scope  of  their  apparent 
powers,  has  no  apphcation  to  a  public  officer  professing  to  discharge 
official  functions.  Miller  v.  Mayor  of  New  York,  5  N.  Y.  Sup.  Ct. 
(T.  &  C.)  219  ;  S.  C,  3  Hun,  35.  Nor  has  the  doctrine  of  estoppel  any 
application  to  the  question  whether  a  law  has  been  constitutionally 
passed.  Thus,  a  municipal  corporation  which  has  issued  bonds,  pur- 
porting to  be  issued  according  to  a  State  law,  is  not  estopped  from 
proving  that  the  law  was  never  constitutionally  passed^  by  the  facts  that 
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it  appears  duly  published  among  the  State  laws,  is  recited  in  the  bonds, 
and  the  corporation  has  paid  one  installment  of  interest.  Town  of 
South  Ottawa  v.  Perkins,  94  U.  S.  (4  Otto)  260 ;  Boyd  v.  Alabama, 
id.  645. 

[Nothing  less  than  legislative  enactment  or  resolution  can  estop  the 
State  from  asserting  her  right  to  property.  Alexander  v.  8tate,  56 
Ga.  478.     And  see  ante,  p.  680,  Art.  1,  §  5. 

Many  of  the  cases  apply  the  doctrine  of  estoppel  indiscriminately  to 
both  real  and  personal  estate.  See  Bigelow  v.  Foss,  59  Me.  162  ;  Brown 
V.  Bowen,  30  N.  T.  (3  Tiff.)  519 ;  Brown  v.  WheeUr,  11  Conn.  345 ; 
McCune  V.  McMichael,  29  Ga.  312 ;  Beaupland  v.  McKeen,  28  Penn. 
St.  124 ;  Barham  v.  Turheville,  1  Swan  (Tenn.),  437 ;  Gill  v.  Denton^ 
71  J^.  C.  341  ;  17  Am.  Kep.  8  ;  Pool  v.  Lewis,  41  Ga.  162 ;  SUvens  v. 
Dennett,  51  K.  H.  324.  But  in  a  recent  case  in  Michigan,  in  which 
the  authorities  are  fully  examined,  the  court  lays  down  the  doctrine 
that,  while  it  is  a  recognized  ground  of  equitable  relief  to  compel  the 
owner  of  lands  to  surrender  them  up  to  one  who,  by  reliance  upon 
such  owner's  fraudulent  conduct,  has  been  misled  into  taking  action 
which  gives  him  a  superior  equity,  yet,  at  law,  the  legal  title  must  pre-' 
vail,  and  under  the  statute  of  frauds,  it  is  not  permissible  that  an 
estoppel,  resting  in  parol,  should  work  a  transfer  of  the  legal  title  to 
lands.  Hayes  v.  Livingston,  34  Mich.  384 ;  S.  C,  22  Am.  Kep.  533. 
See,  also,  Gimon  v.  Davis,  36  Ala.  589. 

§  9.  General  effect  of  an  estoppel.  Estoppels  operate  not  only  on 
present  interests,  but  on  rights  subsequently  acquired.  Bitting'' s  Ap- 
peal, 17  Penn.  St.  211.  But  they  operate  only  between  parties  and 
privies,  and  the  party  who  pleads  an  estoppel  must  be  one  who  was 
adversely  affected  by  the  act  which  constitutes  the  estoppel.  Cuttle 
V.  Brockway,  32  Penn.  St.  45 ;  Wood  v.  Pennell,  51  Me.  52.  A 
party  will  not  be  estopped  by  a  declaration  to  a  stranger  which  has  not 
been  communicated  to  the  party  setting  up  the  estoppel,  in  a  way  to 
influence  his  conduct.     Pennell  v.  Hinman,  7  Barb.  644. 

The  doctrine  of  estoppel  in  pais,  or  equitable  estoppel,  is  a  defense 
available  at  law,  as  well  as  in  equity.  Dickerson  v.  Board  of  Coin- 
Tnissioners,  6  Ind.  128.  But  an  estoppel  in  pais  can  only  be  set  up  as 
a  means  to  prevent  injustice  {TJiomas  v.  Bowman,  29  111.  426);  and 
the  rule  of  estoppel  in  pais  will  not  be  extended  in  order  to  accom- 
plish a  fraudulent  object.  Pennell  v.  Hinman,  7  Barb.  644.  See 
Sprigg  v.  Bank  of  Mount  Pleasant,  1  McLean  (C.  C),  384. 

A  party  cannot  be  allowed  to  go  behind  an  estoppel  and  insist  upon 
a  validity  of  the  claim  on  which  the  estoppel  operates.  Pool  v.  Har- 
rison, 18  Ala.  514. 
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AETICLE  III. 

PARTICULAR   INSTAI«rCES    AS    TO    ESTOPPELS. 

Section  1.  In  general.  In  the  following  sections,  particular  in- 
stances as  to  the  operation  of  estoppels  will  be  given,  in  illustration  of 
the  general  principles  set  forth  in  the  two  preceding  articles. 

§  2.  What  acts  will  estop.  It  is  a  well-established  general  princi- 
ple that,  where  one,  by  his  words  or  actions^  intentionally  causes 
another  to  believe  in  the  existence  of  a  certain  state  of  things,  and 
thereby  induces  him  to  act  on  that  belief,  so  as  injuriously  to  affect 
him,  he  is  precluded  from  averring  a  different  state  of  things  as  exist- 
ing at  the  time.  Arnold  v.  Cornman,  50  Penn.  St.  361 ;  Richardson 
v.  CUckering,  41  K.  II.  380 ;  Martin  v.  Righter,  10  I^.  J.  Eq.  510  ; 
Cowles  V.  Bacon,  21  Conn.  451 ;  Cairncross  v.  Larimer,  3  Macq.  H. 
L.  Gas.  829 ;  ante,  p.  682,  Art.  2,  §  2.  And  it  has  even  been  held 
that  if  any  person,  by  actual  expressions,  or  by  a  course  of  action,  so 
conducts  himself  that  another  may  reasonably  mfer  the  existence  of  an 
agreement  or  a  license,  and  acts  upon  such  inference,  whether  the 
former  intends  that  he  should  do  so  or  not,  the  party  using  that  lan- 
guage, or  who  has  so  conducted  himself,  cannot  afterward  gainsay  the 
reasonable  inference  to  be  drawn  from  his  words  or  conduct.  Cornish 
V.  AUngton,  4  Hurl.  &  IST.  549.     See  ante,  p.  684,  Art.  2,  §  5. 

One  who  assists  at  a  sale,  and  recommends  the  title  as  being  good 
in  the  vendor,  is  estopped  to  set  up  against  the  purchaser  a  secret 
equitable  title  in  himself.  Trowbridge  v.  Matthews,  28  Wis.  656  ; 
Winchell  v.  Edwards,  57  111.  41 ;  Miller  v.  Springer,  70  Penn.  St. 
269 ;  Dean  v.  Martin,  24  La.  Ann.  103.  And  a  party  who,  being 
himself  the  owner  of  property,  permits  it  to  be  seized  in  execution  for 
the  debt  of  another,  will  be  estopped  from  denying  the  title  of  the 
defendant  in  the  execution.  Anionett  v.  Young,  14  id.  175  ;  Moore  v. 
Bovnnan,  47  K.  H.  494.     See,  also,  Wilher  v.  Goodrich,  34  Midi.  84. 

Where  a  deed  is  executed  on  Sunda}^,  but  by  the  procurement  of  the 
grantor  is  dated  as  of  the  preceding  day,  he  cannot  assert  the  invalid- 
ity of  the  deed  against  a  subsequent  hona  fide  purchaser.  Love  v. 
Wells,  25  Ind.  503.  So,  one  who  makes  and  puts  in  circulation  a 
negotiable  note  bearing  date  on  a  secular  day  is  estopped,  as  against 
an  innocent  holder,  from  showing  that  it  was  executed  on  Sunday. 
Knox  V.  Clifford,  38  Wis.  651 ;  20  Am.  Eep.  28. 

If  the  owner  of  an  estate,  intentionally  or  by  gross  negligence,  leads 
the  public  to  believe  that  he  has  dedicated  the  premises  to  public  use, 
he  will  be  estopped  from  contradicting  the  dedication,  to  the  preju- 
YoL.  VI.— 87 
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dice  of  those  whom  he  may  have  misled  (  Wilder  v.  St.  Paul,  12  Minn. 
192 ;  City  of  Cincinnati  v.  White,  6  Pet.  [U.  S.]  431) ;  and  if  a  person 
having  the  equitable  title  dedicates  land  to  the  use  of  the  public,  and 
afterward  acquires  the  legal  title,  he  will  be  estopped  from  denying 
the  dedication.     Manhato  v.  Willa7-d,  13  Minn.  13. 

Where  parties,  or  those  under  whom  they  claim,  agreed  upon  a  certain 
line  between  their  tracts,  and  one  of  the  parties  acted  upon  that  agree- 
ment and  built  his  fence  there,  with  the  knowledge  and  consent  of 
the  other,  it  was  held,  that  the  former  could  not  afterward  repudiate 
that  agreement  and  claim  a  different  line,  whatever  may  have  been 
his  legal  rights  independently  thereof.  Clark  v.  Htolsey,  5-4  Ga.  608. 
See,  also,  Rutherfm^d  v.  Tracy,  48  Mo.  325  ;  8  Am.  Eep.  104;  Stan- 
wood  V.  McLellan,  48  Me.  275  ;  Hoxey  v.  Clay,  20  Tex.  582.  It  is 
however  held  that,  in  order  to  conclude  the  owner  of  land  from  deny- 
ing his  own  acts,  etc.,  in  regard  to  an  erroneous  boundary  line  which 
have  influenced  others,  they  must  be  willful  —  that  is,  with  knowledge 
of  his  rights,  or  an  intention  to  deceive.  McAfferty  v.  Conover,  7  Ohio 
St.  99. 

As  a  general  rule,  where  one  man  encourages  another  to  settle  on 
land  and  expend  his  money  in  improving  it,  he  who  offers  the  induce- 
ment shall  not  afterward  allege  any  thing  against  the  settler's  title 
{McKelvy  v.  Trubey,  4  Watts  &  Serg.  [Penn.]  323);  but  it  is  other- 
wise, when  the  settler  knows  of  the  dispute  of  title.  Id. ;  Beaup- 
landw  McKeen,  28  Penn.  St.  124. 

One  who,  knowing  that  he  himself  has  the  title  to  a  certain  tract  of 
land,  participates  in  inducing  another  to  purchase  it  from  a  third  person, 
who  has  no  title,  will  not  be  allowed  afterward  to  assert  his  title  for 
the  purpose  of  defeating  that  of  such  purchaser.  Sherrill  v.  Sherrill, 
73  No.  Car.  8. 

The  purchaser  at  a  wrongful  sale  on  execution  is  estopped  from  set- 
ting up,  when  sued  for  the  conversion,  that  he  acted  merely  as  agent 
in  the  purchase.  Baltes  v.  Ripjp,  1  Abb.  Ct.  App.  (IST.  Y.)  78  ;  S.  C, 
3  Keyes,  210.  Certain  persons  having  transacted  business  for  several 
years  as  a  corporation,  a  member  thereof  is  estopped  to  deny  its  valid- 
ity on  the  ground  that  the  first  meeting  was  not  legally  called  {Ches- 
ter Glass  Co.  V.  Dewey,  16  Mass.  94) ;  one  assigning  dower,  by  parol, 
to  a  widow  is  estopped  to  say  that  the  land  was  not  subject  to  dower 
{Shattxick  V.  Gragg,  23  Pick.  88)  ;  an  administrator,  selling  more  land 
than  is  necessary  for  the  payment  of  debts  and  legacies,  is  estopped  to 
deny  the  validity  of  the  sales  in  settling  his  accounts  {Jennison  v.  Hap- 
good,  10  id.  77.  See,  also,  Thomas  v.  Brooks,  6  Tex.  369) ;  and  a 
person  who  has  taken  possession  of   property,  as  trustee,  will  not  be 
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permitted  to  deny  the  right  of  the  cestui  que  trust.  Anderson  v. 
Smoot,  Spears'  (S.  C.)  Ch,  312.  So,  a  party,  having  waived  a  constitu- 
tional provision,  cannot  subsequently  ask  for  its  protection.  Lee  v. 
Tillotson,  24  Wend.  337. 

§  3.  "What  acts  will  not  estop.  The  doctrine  of  estoppel  m 
pais  does  not  extend  so  far  as  to  enable  a  person  or  corporation  to  do  in 
effect  what  is  forbidden  by  law,  or  what  they  are  otherwise  incapable 
of  doing.  A  party  to  a  contract  with  a  foreign  corporation,  made  in 
\dolation  of  a  State  statute,  is  not,  therefore,  estopped  to  show  its  ille- 
gality for  the  purpose  of  preventing  a  recovery  upon  it.  In  re  Gom- 
stocTc,  3  Sawyer,  218. 

A  stranger,  who  performs  acts  in  regard  to  land  which,  if  done  by 
the  owner,  would  amount  to  a  dedication  of  it  to  public  uses,  is  not 
thereb}^  estopped,  after  acquiring  title  to  such  laud,  from  showing  that 
the  land  has  never  been  so  dedicated.  Bushnell  v.  Scott,  21  Wis.  451. 
So,  an  owner  of  land,  who  points  out  his  boundary  to  a  person  about  to 
purchase  adjoining  land,  is  not  thereby  estopped  from  claiming  beyond 
such  boundary  M^hen  his  representations  were  not  acted  upon  by  the 
purchaser.  Russell  t.  Moloney,  39  Vt.  579.  So,  if  one,  having  the 
legal  title  to  land,  induces  another  to  purchase  it  under  execution 
against  him,  he  is  not  thereby  estopped,  in  a  court  of  law,  from  show- 
ing that  the  sale  was  void,  and  passed  nothing  to  the  purchaser.  Smith 
V.  Mundy,  18  Ala.  182.  And  a  public  sale  of  lands  does  not  estop 
persons  who  were  present  at  the  sale,  made  bids,  and  received  the  ben- 
efit of  the  sale,  from  bringing  ejectment  against  a  purchaser  to  recover 
the  lands,  when  no  title  was  ever  made  in  writing  to  the  purchaser. 
To  liold  otherwise  would  be  to  violate  the  statute  of  frauds,  by  allow- 
ing land  to  be  conveyed  without  writing.  Roe  v.  Doe,  31  Ga.  544. 
See,  also,  Washahaugh  v,  Entrihen,  36  Penn.  St.  513  ;  ante.^  p.  686, 
Art.  2,  §  8. 

Mere  non-action  of  the  officers  of  a  municipal  corporation  to  assert 
a  right  will  not  work  an  estoppel.  There  must  be  some  act  done, 
influencing  the  act  of  another,  which  renders  it  inequitable  to  permit 
the  corporation  to  stultify  itself.  Sttpervisors  of  Logan  Co.  v.  Lin- 
coln, 81  lU.  156.  And  the  subsequent  recognition  by  a  municipal  cor- 
poration of  acts  done  in  the  exercise  of  a  prohibited  power  will  not 
estop  it  to  afterward  deny  the  validity  of  the  acts.  McPherson  v. 
Foster,  43  Iowa,  48;  S.  C,  22  Am.  Eep.  215.  Thus,  in  the  absence 
of  authority  in  a  corporation  to  contract  a  debt,  which  was  attempted 
under  an  unconstitutional  legislative  enactment,  the  pajTiient  of  inter- 
est by  the  corporation  was  held  to  work  no  estoppel  against  setting  up 
the  unconstitutionality  of  the  legislation,  and  the  invalidity  of  the  bonds 
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issued  thereunder.  Loan  Association  v,  Topeha,  20  "Wall.  655.  See 
Pendleton  Cowfit/y  v.  Amy,  13  id.  297.  So,  the  assessment  of  a  tax, 
without  enforcing  its  collection,  will  not  estop  a  county  from  setting 
up  the  claim  that  the  land  included  in  the  grant  was  its  own  property 
at  the  time  of  the  levy.  Page  Co.  v.  Btirlington,  etc.,  P.  P.  Co., 
40  Iowa,  520. 

The  surrender  of  an  officer  pursuant  to  an  agreement  to  abide  by 
an  election,  was  held  not  to  estop  the  person  from  setting  up  a  prior 
right  to  the  office  after  the  election  was  adjudged  void.  Turnijpseed 
V.  Hudson,  50  Miss.  429 ;  S.  C,  19  Am.  Rep.  15. 

So,  it  is  held  that  an  execution  plaintiff,  bidding  off  the  land  and 
receiving  the  proceeds  of  the  sale,  is  not  thereby  estopped  from  show- 
ing in  a  subsequent  proceeding  that  the  land  belonged  to  another  than 
the  defendant  in  his  execution.  Wade  v.  Saunders,  70  ISTo.  Car. 
270. 

And  the  fact  that  a  creditor  has  purchased  from  an  assignee  of  an 
insolvent  debtor  a  portion  of  the  property  assigned  for  the  benefit  of 
creditors,  does  not  estop  him  from  questioning  the  validity  of  the 
assignment.     Haydoch  v.   Goope,  53  IST.  Y.  (8  Sick.)  68. 

§  4.  What  admissions  will  estop.  A  party  will,  in  general,  be 
estopped  from  denying  the  truth  of  his  own  admissions,  which  were 
intended  to,  and  did  influence  the  conduct  of  another,  when  such  denial 
will  operate  to  the  injury  of  the  latter.  McCabe  v.  Paney,  32  Ind. 
309  ;  Pidgway  v.  Morrison,  28  id.  201  ;  Fitts  v.  Brown,  20  N.  H. 
393;  Martin  v.  Zellerbach,  38  Cal.  300;  McClellan  v.  Kennedy,  8 
Md.  230.  And  admissions  which  would  otherwise  operate  as  an 
estoppel,  if  acted  upon,  are  not  rendered  inoperative  because  made  on 
Sunday,  no  contract  being  then  completed.  Riley  v.  Butler,  36  Ind- 
51.  Even  in  the  case  of  a  married  woman,  if  she  voluntarily  make 
admissions  and  representations  in  respect  to  her  rights  of  property, 
which  deceive  others  and  induce  them  to  give  credit  to  her  husband, 
on  the  faith  of  the  property,  she  will  be  precluded  from  asserting  her 
claim  against  the  rights  of  those  who  have  trusted  in  and  acted  upon 
her  admissions  and  representations.  Crave7is  v.  Booth,  8  Tex.  243. 
See,  also,  Pyan  v.  Maxey,  43  id.  192;  Fitzgerald  v.  T%irner,  id. 
79  ;  ante,  p.  685,  Art.  2,  §  7. 

The  admissions  of  an  owner  of  land,  made  while  he  was  owner,  bind 
those  who  claim  under  him.  Wood  v.  McGuire,  15  G-a.  202.  If  a 
purchaser  of  real  estate  has  admitted  that  he  had  the  means  of  knowing 
that  thei  g  was  an  adverse  claim  before  he  bought,  he  is  estopped  to 
deny  that  he  had  notice,  and  cannot  be  considered  a  purchaser  in  good 
faith  and  without  notice.     Specie  v.   Piggin,  40  Mo.  405.     And  see 
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Lilley  v.  Pierce^  47  N.  H.  309.  A  verbal  admission,  by  an  adminis- 
trator, of  a  claim  against  the  estate,  and  that  it  will  be  paid,  whereby  a 
third  person  is  induced  to  take  the  claim,  estops  the  administrator  from 
contesting  the  claim  in  the  hands  of  such  person.  Sioensoii  v.  ^Valker^ 
3  Tex.  93.     See  Johnson  v.  Broion,  25  Tex.  §upp.  120. 

And  if  a  party  admits  himself  to  be  a  subscriber  to  the  stock  of  a  rail- 
road company,  and  on  the  faith  of  such  admission  others  have  acted  for 
his  benefit,  he  will  be  estopped  from  subsequently  denying  that  he  did 
in  fact  subscribe.  Gmjf  v.  Pittsburg,  etc.,  R.  R.  Co.,  31  Peun.  St. 
489. 

§  5.  What  admissions  will  not  estop.  An  admission,  in  order  to 
conclude  a  party  from  afterward  asserting  a  right,  must  be  plainly  in- 
consistent with  that  right,  and  must  have  been  acted  on  by  the  other 
party  ;  if  it  is  susceptible  of  two  constructions,  one  of  which  is  consistent 
with  that  right,  it  forms  no  estoppel.  Ware  v.  Cowles,  24  Ala.  446 ; 
Tainter  v.  Winter,  53  Me.  348  ;  Predenbury  v.  Lyon  Lake  M.  E. 
-CliiLrch,  37  Mich.  476.  And  see  Grooms  v.  Rust,  27  Tex.  231 ;  Toung 
V.  Foute,  43  111.  33  ;  Hunley  v.  Hunley,  15  Ala.  91 ;  Catlin  v.  Grote,  4 
E.  D.  Smith  (N.  Y.),  296. 

No  party  is  estopped  by  an  admission  made  in  ignorance  of  his  rights, 
induced  by  an  innocent  mistake  of  material  facts  {Thrall  v.  Lathroj>, 
30  Yt.  307.  And  see  Royston  v.  Eoivie,  15  Ala.  309  ;  Smith  v.  Hutch- 
inson, 61  Mo.  83) ;  nor  by  an  admission  or  assertion  of  a  conclusion  of 
law  upon  undisputed  facts.  Brewster  v.  Striker,  2  N.  Y.  (2  Comst.) 
19.  An  offer  to  pay  a  mortgage,  not  accepted,  is  no  estoppel  to  a  sub- 
sequent denial  of  the  amount  due,  or  of  the  right  of  the  holder  to  en- 
force payment  thereof.  Jackson  v.  Ca.mpbell,  5  "Wend.  572.  So,  a 
party  to  an  instrument  for  the  payment  of  money  is  not,  by  his  mere 
refusal  to  pay  it,  based  solely  on  the  ground  of  inability,  to  a  person 
then  in  possession  thereof,  estopped  from  showing  that  it  was  not 
legally  binding  upon  him.  Yan  Ness  v.  Bush,  14  Abb.  Pr.  (N".  Y.) 
33;  S.  C.,22How.  481. 

A  tenant  in  common  is  not  estopped  by  the  admission  of  a  co-tenancy 
from  setting  up  a  better  title  in  himself  and  others.  Washington  v. 
Conrad,  2  Humph.  (Tenn.)  562.  Yerbal  admissions  made  by  a  party 
respecting  property  which  is  the  subject  of  a  suit,  tending  to  show  a 
sale  to  the  other  party,  cannot  estop  him  from  showing  the  true  nature 
of  the  right.  Lsaao  v.  Williams,  3  Gill  (Md.),  278.  So,  the  parol  ad- 
missions of  a  married  woman  of  a  sale  of  her  separate  property  are  not 
admissible  for  the  purpose  of  divesting  her  of  a  title,  nor  will  she  be 
precluded  by  such  admissions.  Bailij  v.  Trammell,  27  Tex.  317.  And 
it  has  been  held  that  verbal  admissions,  or  mere  presence  at  a  survey, 
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cannot  operate  as  an  estoppel  in  pais.  Yalle  v.  Clemens,  18  Mo.  486. 
And  a  proposal  to  purchase  the  claim  of  a  party  to  land,  unaccepted, 
does  not  operate  as  an  admission  of  the  validity  of  the  claim,  M^iich  can 
defeat  an  action  to  establish  a  paramount  title.  Ernst  v.  Montigudo, 
21  La.  Ann.  169. 

§  6.  What  declarations  will  estop.     Declarations,  to  create  an  es- 
toppel, must  be  made  by  a  party  whose  duty  it  is  to  know  and  state  the 
truth,  and  must  be  relied  on  by  one  who  has  no  other  means  of  infor- 
mation, or  is  justified  in  relying  upon  such  declarations.     Ilainbleton  v. 
Central  Ohio  E.  R.  Co.,  44  Md.  551.     And  see  Eaton  v.  Winnie,  20 
Mich.  156 ;  4  Am.  Kep.  37Y ;  WTiite  v.  Langdon,   30  Yt.  599 ;  For- 
syth V.  Day,  46  Me.  176 ;  Roe  v.  Jerome,  18  Conn.  138.     A  party  is, 
in  general,  estopped  to  deny  what  he  declared  in  bad  faith,  to  the  disad- 
vantage of  his  adversary.     Bowen  v.  Buck,  28  Yt.  308 ;   Garrison  v. 
Garrison,  29   I^.  J.  L.  153;   Crockett  v.  Lashlrook,  5  T.  B.  Monr. 
(Ky.)  530.     And  where  an  express  declaration  to  a  third  party  is  not 
confidential  but  general,  and  this  is  afterward  acted  upon  by  others, 
the  party  making  the  declaration  should  be  estopped  (^Mitchell  v.  Reedy 
9  Cal.  204) ;  that  is,  the  particular  intention  with  which  the  declaration 
was  made  is  held  not  to  be  material,  except,  perhaps,  where  the  com- 
munication is  confidential.     It  is  the  fact  that  the  declaration  has  been 
acted  upon  by  others  that  constitutes  the  liability  to  them.  Id.;  Mc- 
Gee  V.  Stone,  id.  606.     And  see  Rom  v.  Cole,  51  K.  H.  28Y ;  S.  C,  12 
Am.  Rep.  Ill ;  ante,  p.  685,  Art.  2,  §  6.     But  see  contra,  Kinney  v. 
Whiton,  44  Conn.  262.     A  party  who  obtains  a  conveyance  of  land  in 
his  own  name,  paying  his  own  money  for  it,  but  professing  to  act  as 
agent  for  another,  will  be  estopped  from  denying  his  agency.     Reigard 
V.  McNeil,  38  111.  400.     And  see  Reed  v.  Vancleve,  27  N.  J.  L.  352. 
So,  one  who  has  voluntarily  induced  another   to   believe  that  he  was 
notjj^ignorant  of  a  certain  matter  is  estopped,  after  the  other  has  been 
betrayed  by  his  false  representation,  from  pleading  a  want  of  the  knowl- 
edge which  he  assumed  to  possess.     Preston  v.  Mann,  25  Conn.  118. 
"Where  a  husband  is  present  at  a  public  sale  of  chattels,  in  which  his 
wife  has  an  interest  as  distributee  of  an  estate,  and  induces  another  to 
purchase,  by  declaring  the  title  under  which  the  property  is  sold  to  be 
good,  he  estops  both  himself  and  his  wife,  if  she  survives  him,  from 
afterward  disputing  the  title  of  the  purchaser.  McCoa  v.  Woolf,  42  Ala. 
389.     So,  where  an  administrator  sells  land,  representing  it  to  be  free 
from  incumbrances,  and  the  widow  b6in^  present  assents  to  this  state- 
ment, and  states  that  it  will  be  sold  free  of  her  claim  of  dower,  she  is 
estopped  from  subsequently  claiming  dower  in  the  land  sold.  Sweaney 
V.  MallQcy,  62  Mo.  485. 
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Where  an  agent  or  partner  makes  a  representation  of  a  fact  outside 
the  terms  of  liis  power,  and  which,  from  its  nature,  rests  peculiarly 
within  his  knowledge,  upon  the  faith  of  which  another  party  acts,  the 
principal  or  firm  is  precluded  from  controverting  the  fact  so  alleged. 
Griswold  v.  Emen,  25  jST.  Y.  (11  Smith)  595.  And  a  person  in  pos- 
session of  land  was  held  to  be  estopped  to  dispute  the  title  of  a  grantee 
to  whom,  at  the  time  of  the  conveyance,  he  had  represented  himself  to 
be  merely  the  agent  of  the  grantor.  Smith  v.  McNeal^  68  Penn.  St. 
164. 

If  the  maker  of  a  promissory  note  tells  one  seeking  to  trade  for  it, 
and  desu'ous  to  know  if  he  has  any  defense  against  it,  that  it  is  "  aU 
right,"  he  is  estopped  from  setting  up  a  defense  to  the  note,  if  the  facts 
upon  which  the  defense  is  rested  existed  at  the  time  of  making  such 
declaration.  Brooks  v.  Martin^  43  Ala.  360  ;  McCahe  v.  Eaney,  32 
Ind.  309.  So,  declaring  a  note  to  be  ''  good,"  to  one  about  to  purchase 
it,  or  standing  by  in  silence  when  it  is  transferred  for  consideration,  is 
an  estoppel  m^a^5  against  a  debtor.  Petrie  v.  Feeter,  21  Wend.  172. 
And  see  Smith  v.  Stone,  17  B.  Monr.  (Ky.)  168  ;  Yanderjjool  v.  Brake, 
28  Ind.  130  ;  Cloud  v.  Whiting,  38  Ala.  57  ;  Grout  v.  De  Wolf,  1  E. 
I.  393.  And  if  the  proper  officers  of  a  bank  negotiate  an  accommoda- 
tion bill,  in  which  it  has  no  interest,  to  another  bank,  representing  it 
to  belong  to  their  bank,  upon  the  faith  of  which  representation,  and  in 
the  usual  course  of  busitiess,  the  latter  discounts  it,  the  former  is  es- 
topped to  say  that  it  was  indorsed  without  authority.  Bank  of  Genesee 
v.  Patchin  Bank,  13  IST.  Y.  (3  Kern.)  309.  So,  if  the  owner  of  a  note 
allow^s  another  person  to  hold  himself  out  as  the  owner  of  the  note,  and 
as  such  to  deal  with  it,  concealing  the  fact  of  his  agency,  he  will  be 
bound  by  the  declarations  of  that  person,  and  estopped  to  deny  his 
right  to  make  them.  Peed  v.  Vancle've,  27  N.  J.  Law,  352.  See,  also, 
Ferguson  v.  Hamilton,  35  Barb.  427 ;  Ahem  v.  Goodspeed,  9  Hun 
(N.  Y.),  263. 

If  a  mortgagor  makes  a  false  statement  orally  or  in  writing,  to  in- 
fluence the  purchase  of  the  security,  he  is  estopped  from  taking  advan- 
tage of  it  as  against  an  innocent  purchaser.  Eitel  v.  Bracken,  6  Jones 
&  Sp.  7.  Thus,  a  mortgagor  who  induces  a  person  to  purchase  the 
mortgage  by  representations,  that  it  is  valid  in  its  inception,  or  free 
from  fraud,  or  that  a  certain  amount  is  due  upon  it,  is  estopped  from 
setting  up  any  of  these  defenses.  Marr  v.  Howland,  20  Wis.  282 ; 
Lesley  v.  Johnson,  41  Barb.  359 ;  Real  Estate  Trust  Co.  v.  Rader,  53 
How.  (N.  Y.)  231. 

Where  a  husband  had  induced  his  wife  to  marry  him  by  representa- 
uous  that,  in  consideration  of  the  marriage,  his  father  would  convey 
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certain  lands  to  her,  which  was  done,  it  was  held,  that  he  was  estopped 
from  setting  up  a  title  to  the  lands  in  himself,  to  override  her  title 
under  the  father's  deed,     Ghajpman  v.  Chwpman,  59  Penn.  St.  214. 

The  assertion  of  a  particular  construction  and  effect  of  a  written  in- 
strument of  an  obscure  or  doubtful  character  is  equally  good  as  an  es- 
toppel, if  believed,  relied  upon  and  acted  upon,  as  is  a  disclaimer  of 
title,  to  the  person  about  to  purchase.  Mattoon  v.  Young,  5  N.  Y. 
Sup.  Ct.  (T.  &  C.)  109  ;  S.  C,  2  Hun,  559. 

§  7.  What  declarations  will  not  estop.  A  party  cannot  rely  upon 
an  estoppel  from  acts  and  representations  upon  which  he  was  not  in- 
duced to  act  otherwise  than  he  would  {Ilelser  v.  McGrath^  52  Penn. 
St.  531;  Austin  v.  Thomson,  45  N.  H.  113;  Campbell  v.  Smith,  9 
Wis.  305),  nor  can  he  upon  information  given  which  is  no  more  than 
the  public  records  disclose.  St.  Joseph  Manuf.  Co.  v.  Daggett,  84 
111.  556.  So,  although  admissions  and  declarations  in  pais  may  be 
strong  evidence  against  the  party  making  them,  yet  they  will  operate 
as  an  estoppel  in  favor  only  of  those  whose  conduct,  it  may  be  fairly 
supposed,  they  were  intended  to  influence.  Strangers,  casually  hearing 
of  such  declarations,  cannot,  by  acting  on  them,  preclude  the  party 
from  showing  the  truth.  Morgan  v.  Spangler,  14  Ohio  St.  102.  See, 
also,  Taylor  v.  EUj,  25  Conn,  250 ;  Danforth  v.  Adams,  29  id.  107. 
And  a  naked  declaration  of  an  intention,  made  to  one  giving  no  reason 
for  the  inquiry,  will  not  prevent  the  assertion  of  a  right  contrary  to 
such  intention.     Keating  v.  Orne,  77  Penn.  St.  89. 

A  promise  to  a  body  or  organization,  professing  to  be  a  corporation, 
but  unable  by  law  to  have  a  legal  existence  as  such,  does  not  estop  the 
promisor  from  setting  up  these  facts.  Gillespie  v.  Fort  Wayne,  etc., 
R.  R.  Co.,  17  Ind.  243,  So  it  is  held  that  one  who  is  simply  the 
agent  of  a  firm  cannot,  by  his  representations,  estop  a  particular  indi- 
vidual from  denying  that  he  is  a  member  of  the  firm.  Plumer  v. 
Lord,  9  Allen,  455.  Nor  is  a  principal  estopped  from  asserting  his 
title  to  property  by  merely  intrusting  the  possession  or  control  thereof 
to  an  agent,  so  far  as  is  necessary  for  the  transaction  of  the  business  of 
the  agency.  False  declarations  thereon,  made  by  the  agent,  will  not 
bind  the  principal,  unless  by  his  silence  or  acquiescence  therein  other 
persons  have  been  misled  thereby.  Greene  v.  Dockendorf,  13  Minn. 
70.     See  ante.  Art.  2,  pp.  685,  686,  §§  7,  8. 

It  is  considered  that  every  person  is  acquainted  with  the  law,  both 
civil  and  criminal,  and  no  one  can,  therefore,  complain  of  the  misrep- 
resentations of  another  respecting  it.  Piatt  v.  Scott,  6  Blackf,  (Ind.) 
389. 

§  8.  What  agreements  will  estop.      An  executed  agreement  to 
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receive  less  than  the  amount  of  the  debt  due,  by  actual  payment  of  the 
money  agreed  upon,  can  be  pleaded  as  an  accord  and  satisfaction,  and  will 
estop  the  party  so  receiving-  the  money  from  asserting  his  claim  to  the 
balance.     Tyler  Cotton  Press  Co.  v.  Chevelier,  56  Ga.  4:94:. 

The  settlement  of  an  existing  controversy  being  a  good  considera- 
tion for  a  contract,  a  party  having  a  good  defense  to  the  payment  of  his 
obligation  may  release  it  upon  an  agreement  of  compromise.  And  if 
he  do  so,  he  will  be  thereby  estopped  from  setting  it  up  as  a  defense 
afterward.  Chamberlain  v.  M^Clurg,  8  Watts  &  Serg.  (Penn.) 
31.  And  see  Washburn  v.  Washburn,  4  Ired.  (K.  C.)  Eq.  306.  So 
where  an  agreement  has  been  entered  into  by  the  parties  to  a  suit,  that 
all  the  claims  in  dispute  shall  be  bound  by  the  decision  upon  one  of 
them,  the  court  will  not  relieve  in  opposition  to  such  agreement,  though 
not  in  writing.     Henry  v.  Archer,  1  Bailey's  (S.  C.)  Ch.  535. 

If  the  maker  of  a  negotiable  note,  then  overdue,  having  knowledge 
that  it  was  in  the  hands  of  an  indorsee  for  a  valuable  consideration, 
agrees  to  pay  it,  he  cannot  introduce  claims  in  set-off  arising  after  that 
time.  Lewis  v.  Hodgdon,  17  Me.  267.  And  where  the  maker  of  a 
note  requests  one  to  purchase  it,  and  after  the  purchase  promises  to  pay 
the  purchaser  its  contents,  he  cannot  afterward  set  up  against  him  an 
original  want  of  consideration.     Bliss  v.  Rollins,  6  Yt.  529. 

One  having  made  a  contract  with  a  company,  in  its  corporate  name, 
thereby  admits  that  it  is  duly  constituted  a  body  politic  and  corporate 
at  the  time,  and  is  estopped  from  setting  up  for  defense  by  way  of  de- 
murrer or  otherwise,  the  non-allegation  of  these  facts  by  the  company 
m  suit  on  the  contract.  Nat.  Ins.  Co.  v.  Bowman,  60  Mo.  252 ;  Wor- 
cester Medical  Institution  v.  Harding,  11  Cush.  285.  See,  also,  New- 
bury Petroleum  Co.  v.  Weare,  27  Ohio  St.  343.  In  other  words,  he 
is  estopped  from  denying  the  legal  existence  of  such  corporation  (Id.  ; 
Ohio,  etc.,  R.  R.  Go.  v.  McPherson,  35  Mo.  13),  as,  if  one  give  a  note 
to  a  corporation,  he  will  not  be  permitted  to  deny  that  there  is  such  a 
corporation.  Nashua  Fire  Ins.  Co.  v.  Moore,  55  N.  H,  48  ;  Bank 
of  Galliopolis  v.  Trimble,  6  B.  Monr.  (Ky.)  599. 

After  a  written  contract  for  the  erection  of  a  buildino;  had  been 
made,  it  was  ascertained  by  the  parties  that  certain  work  would  be 
necessary,  which,  at  the  time  of  making  the  contract,  was  not  antici- 
pated ;  and  the  question  which  arose  between  them,  as  to  who  was  to 
bear  the  expense  of  it,  was  settled  by  the  employer  agreeing  to  pay  the 
contractors  a  specified  sum  for  doing  it,  and,  relying  on  this  promise, 
they  did  it.  And  it  was  held  that  the  employer  was  not  afterward  at 
liberty  to  insist  that  the  written  contract  required  them  to  do  it  at  their 
YoL.  YI.— 88 
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own   expense.      Stewart  v.   Keteltas,    9  Bosw.  (N.   Y.)  261  ;    S.  C. 
affirmed,  36  N.  Y.  (9  Tiff.)  388. 

§  9.  What  agreements  will  not  estop.  An  agreement,  void  be- 
cause fraudulent,  as  regards  the  government  or  public,  cannot  work  an 
estoppel  against  a  title  acquired  by  either  party  thereto.  Ha/rkness  v. 
Underhill,  1  Black  (U.  S.),  316.  And  no  estoppel  in  relation  to  real 
estate  is,  in  general,  created  by  verbal  contracts  or  admissions,  Ger- 
rish  V.  Proprietoi's  of  Union  Wharf,  26  Me.  384. 

§  10.  What  written  contracts  will  estop.  A  person  who  volun- 
tarily signs,  as  maker,  a  negotiable  promissory  note,  supposing  he 
is  binding  himself  to  some  other  contract,  and  relying  on  the  represen- 
tations of  the  payee  as  to  the  contents  of  the  paper,  without  examining 
it  sufficiently  to  ascertain  the  fact  for  himself,  is  estopped  by  his  own 
negligence  from  setting  up  the  invalidity  of  the  note  against  a  bona 
fide  holder  thereof.  Kellogg  v.  Curtis,  65  Me.  59  ;  Chapman  v.  Rose, 
56  N.  Y.  (11  Sick.)  137 ;  S.  C,  15  Am.  Rep.  401.  And  see  Allott  v. 
Rose,  62  Me.  194 ;  S.  C,  16  Am.  Rep.  42Y ;  NeheJcer  v.  Outsinger,  48 
Ind.  436  ;  Masher  v.  Carpenter,  13  Hun  (N.  Y.),  602;  Shirts  v.  Over- 
john,  60  Mo.  305 ;  Hunter  v.  Bryden,  21  111.  591.  And  in  general, 
if  one  signs  a  written  contract  without  acquainting  himself  with  its  con- 
tents, he  is  estopped  by  his  own  negligence  to  ask  relief  from  his  obli- 
gation, if  his  signature  be  procured  without  fraud  or  artifice.  Mg- 
Cormach  v.  Molhurg,  43  Iowa,  561 ;  Hunter  v.  Miller,  6  B.  Monr. 
(Ky.)  612;  Rogers  n .  Place,  29  Ind.  577.  And  a  written  contract, 
supposed  to  be  voidable  by  reason  of  fraud,  may  be  affirmed  by  parol ; 
and  if  a  party  with  full  knowledge  of  all  the  facts  expressly  re-affirms 
such  contract,  he  is  estopped  from  afterward  disaffirming  it  by  the 
principle  of  estoppel  in  pais.     Bronson  v.  Wiman,  10  Barb.  406. 

The  l)ona  fide  holder  of  a  note,  purchased  on  the  written  statement 
of  the  maker  that  it  is  business  paper,  and  will  be  paid  at  maturity, 
can  recover  against  him,  though  the  statement  proves  untrue.  Lynch 
V.  Kennedy,  34  N.  Y.  (7  Tiff.)  151.  So,  the  maker  of  a  promissory 
note  is  estopped  from  setting  up,  in  an  action  upon  the  note,  that  the 
name  of  the  payee  mentioned  therein  is  not  his  proper  name.  Davis 
V.  David,  1  Greene  (Iowa),  427.  So,  if  the  defendant  makes  a  note 
payable  to  the  plaintiff  generally,  he  is  estopped  to  set  up  in  defense 
that  the.  plaintiff  was  only  the  agent  for  others  in  whom  is  the  bene- 
ficial interest.  Grigsby  v.  Nance,  3  Ala.  347.  And  a  party  to  a  char- 
ter-party, which  acknowledges  the  property  in  a  vessel  to  be  in  another 
party  to  it,  is  astopped  to  deny  this  to  one  who  has  given  credit  to  the 
latter  on  the  faith  of  it.     Hostler  v.  Hays,  3  Cal.  302. 

"Where  the  plaintiff  was  induced  to  delay  suing  by  the  defendant's 
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agreement  to  submit  the  controversy  to  arbitration,  and  to  abide  by  and 
perform  the  award,  which  he  failed  to  do,  these  facts,  though  not  an 
exception  recognized  in  the  statute  of  limitations,  may  yet  estop  the 
defendant  from  setting  up  the  statute.     Davis  v.  Dt/er,  56  X.  H.  143. 

And,  as  a  general  principle,  where  the  parties  to  a  contract  have 
mutually  recognized  its  binding  force  upon  them,  by  performance 
in  part  of  its  conditions  and  otherwise,  each  will  be  thereby  esto2:>ped 
from  denying  its  obligation  upon  both.  Richmond  v.  Dubuque,  etc., 
B.  B.  Co.,  33  Iowa,  422. 

§  11.  What  written  contracts  will  not  estop.  The  doctrine  of 
estoppel  has  no  application  to  a  case  where  the  party  whom  it  was 
sought  to  estop  was  induced,  by  the  fraud  of  the  other  party,  to  enter 
into  the  contract  relied  on  as  an  estoppel.  Rochester  Ins.  Co.  v.  Mar- 
tin, 13  Minn.  69  ;  Thorne  v.  Mosher,  20  N.  J.  Eq.  25Y.  A  party  can 
never  be  estopped  by  an  act  that  is  illegal  and  void.  Mattox  v.  Hiaht- 
shue,  39  Ind.  95. 

Partial  payments  to  a  holder,  on  a  promissory  note,  and  indorse- 
ments thereon  in  the  maker's  own  handwriting,  do  not  estop  the  maker 
from  afterward  disputing  such  holder's  title  to  it.  Lounsbury  v.  Dejpew^ 
28  Barb.  44.  So,  it  was  held  that  an  aged  and  ignorant  widow,  sign- 
ing her  name  by  cross-mark  on  the  back  of  a  note  of  the  estate  as 
"  sole  legatee,"  was  not  estopped  to  deny  that  she  had  any  title  to  the 
note.  Stagg  v.  Linnenfelser,  59  Mo.  336.  And  a  married  woman,  who 
has  made  a  written  contract  for  the  sale  of  real  estate  in  which  her  hus- 
band did  not  join,  and  without  any  acknowledgment,  is  not  estopped 
from  recovering  the  land,  by  declarations  by  her  or  her  husband,  or  by 
having  allowed  costly  improvements.  Glidden  v.  Strujpler^  52  Penn. 
St.  400. 

And  it  is  a  rule  apphcable  generally,  that  the  rights  of  a  party  under 
a  contract  are  not  impaired  by  his  expressing  the  opinion  that  he  has 
no  such  rights,  provided  others  have  not  acted  upon  the  faith  of  such 
expressions.  Hildreth  v.  PinJcerton  Academy,  29  IST.  H.  227.  And 
see  Mayer  v.  Ramsey,  46  Tex.  371. 

§  12.  "^^lien  a  petition  will  estop.  A  petition  will,  in  some  cases, 
operate  as  an  estoppel.  Thus,  one  who  petitions  the  legislature  for  a 
grant  of  land,  stated  by  him  to  be  vacant,  and  accepts  a  grant,  is 
estopped  to  deny  that  it  was  vacant.  Tiibhs  v.  Lynch,  4  Harr.  (Del.) 
521.  So,  one  who  has  subscribed  for  a  share  in  a  corporation,  has 
addressed  petitions  to  the  directors  of  the  corporation  by  that  name, 
and  has  acted,  at  a  meeting  of  the  members,  on  a  committee  to  report 
by-laws  for  the  corporation,  is  estopped  to  deny  the  existence  of  the 
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corporation,  in  a  suit  brought  bj  it  against  him  for  an  assessment. 
South  Bay  Meadow  Dam  Co.  v.  Gray,  30  Me.  547. 

§  13.  When  a  petition  will  not  estop.  But  it  is  held  that  a  party 
is  not  estopped,  bj  his  petition  to  the  legishiture  praying  that  they 
would  grant  him  certain  land,  from  setting  up  his  title  to  such  land. 
Owen  V.  Bartholomew,  9  Pick.  620.  And  where  parties  petition  city 
authorities  to  have  improvements  made,  they  must  be  understood  as 
requesting  that  the  work  be  done  as  provided  by  law,  and  they  will  not 
be  estopped  to  object  that  the  proceedings  upon  their  petition  have 
been  conducted  in  disregard  of  law.  Steckert  v.  East  Saginaw,  22 
Mich.  104.  So,  if  city  authorities  be  petitioned  to  repave  and  curb  a 
street,  and  injury  is  done  to  a  petitioner  in  the  course  of  such  repaving, 
lie  will  not  be  estopped,  by  reason  of  his  petition,  to  show,  in  an  action 
of  trespass,  that  the  repaving  and  curbing  were  done  out  of  the  limits 
of  the  street.     Quinn  v.  City  of  Paterson,  27  IST.  J.  Law,  35. 

A  creditor  united  with  his  debtor  in  a  petition  for  the  discharge  of 
the  latter  under  the  insolvent  act,  and  subsequently  executed  to  him  a 
general  release.  After  this,  the  debtor  presented  the  petition,  with  his 
own  affidavit  and  that  of  the  creditor,  verifying  the  indebtedness,  and 
it  was  held,  that  the  admission  in  his  affidavit  did  not  estop  the  debtor 
in  a  subsequent  suit,  from  denying  the  indebtedness  and  availing  him- 
self of  the  release.  Maylee  v.  Sniffen,  16  N.  Y.  (2  Smith)  560; 
affirming  S.  C,  2  E.  D.  Smith  (N.  Y.),  1. 

§  14.  Notices  as  estoppels.  Where  a  person  has  notice  that  land 
owned  by  him  is  about  to  be  sold  on  execution  against  another,  he  is 
bound  to  give  notice  of  his  claim,  and  mere  possession  of  the  premises 
by  him  is  not  sufficient  notice.  Keeler  v.  Vantuyle,  6  Penn.  St. 
250. 

If  the  interest  of  A.  in  lands,  the  title  of  which  is  in  B.,  is  levied  on, 
B.,  having  been  present  at  the  sale  and  giving  notice  of  his  title,  he  is 
not  estopped  from  afterward  asserting  his  title  by  the  fact  that 
he  also  bid  at  the  sale.     Goodson  v.  Beacham,  24  Ga.  150. 

So,  a  tenant  in  common,  whose  deed  is  on  record,  and  who,  being  pres- 
ent when  the  land  is  put  up  at  sheriff's  sale,  under  a  judgment  against  his 
co-tenant,  causes  notice  to  be  given  that  it  was  only  the  interest  of  the 
judgment  debtor  which  was  being  sold,  is  not  estopped  from  asserting 
his  title  against  the  purchaser.     Hill  v.  Epley,  31  Penn.  St.  331. 

A  cashier,  sued  for  alleged  negligence  in  not  selling  bank  shares  as 
agreed,  is  not  estopped  to  show  the  facts  as  to  the  proposed  sale,  although 
lie  had  notified  the  owner  of  the  shares  that  he  supposed  and  had  been 
informed  that  a  sale  had  been  effected.  Washburn  v.  BlaTce,  47  Me. 
316. 
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§  15.  Certificates  as  estoppels.  In  the  ease  of  a  certificate  that 
a  mortgage  or  other  instrument  is  good  and  valid,  it  is  not  sufficient  to 
create  an  estoppel  that  the  certificate  was  believed  to  be  a  protection, 
as  matter  of  law ;  but  the  facts  stated  therein  must  be  believed  and 
relied  on  as  true,  and  there  must  be  a  change  of  position  induced  by 
such  reliance  upon  their  truth.  Eitel  v.  Bracken,  6  Jones  &  Sp.  (N. 
Y.)  7 ;  Weil  v.  Fischer,  10  id.  32 ;  Wilcox  v.  Eoivell,  44  Barb.  396 ; 
S.  C.  affirmed,  44  1^.  Y.  (5  Hand)  398.  Where,  on  the  assignment  of  a 
mortgage  to  the  complainant,  the  mortgagor  gave  a  written  certificate 
that  the  mortgage  was  a  valid  lien  upon  the  premises,  that  it  was  given 
for  a  part  of  the  purchase-money,  and  that  there  then  existed  no  legal 
or  equitable  defense  thereto  —  it  was  held  that  he  was  estopped,  in 
equity,  by  his  own  representation,  from  setting  up  the  defense  of  usury 
on  the  foreclosure  of  the  mortgage.  Scott  v.  Sadler,  52  Penn.  St. 
211 ;  Dierchs  v.  Kennedy,  16  N.  J,  Eq.  210.  It  is  however  held 
that  where  such  certificate  is  signed  by  the  mortgagoi',  without  knowl- 
edge of,  and  by  reason  of  misrepresentations  made  in  regard  to  its  con- 
tents, he  is  not  thereby  estopped  from  setting  up  the  invalidity  of  the 
mortgage.  Nichols  v.  Nussbaum,  10  Hun  (K.  Y.),  214 ;  Wilcox  v, 
Hmoell,  44  Barb.  396 ;  S.  C.  affirmed,  44  N.  Y.  (5  Hand)  398. 

A  depositary  who  gives  a  certificate  of  deposit  for  "  current  bank 
notes,"  is  estopped  from  showing  that  the  funds  received  were  not 
current,  or  from  claiming  the  right  to  pay  in  any  thing  but  the  same 
character  of  funds.  Osgood  v.  McConnell,  32  111.  74.  So,  A  giving 
B  a  bill  of  parcels  of  goods,  and  a  certificate  that  he  held  them  on 
storage  for  B,  is  estopped  to  say  he  never  had  the  goods.  Clui/pma/rh  v. 
Searle,  3  Pick.   38. 

Where  a  certificate  of  a  justice  of  the  peace  is  ofiered  in  evidence 
against  him  in  any  cause  where  he  is  a  party,  the  certificate  being  his 
official  act,  done  under  the  sanction  of  his  oath,  in  the  performance  of 
a  duty  imposed  on  him  by  law,  though  under  some  circumstances  it 
may  be  impeached  by  others,  he  is  precluded  from  denying  the  truth 
of  what  he  has  officially  certified.     Matthews  v.  Dare,  20  Md.  248. 

§  16.  Receipts  as  estoppels.  A  receipt  is  an  admission  only,  and 
the  general  rule  is,  that  an  admission,  though  evidence  against  the 
person  who  made  it,  and  those  claiming  imder  him,  is  not  conclusive 
evidence,  except  as  to  the  person  who  may  have  been  induced  by  it 
to  alter  his  condition.  Graves  v.  Key,  3  Barn.  &  Ad.  313  ;  Baker  v. 
Union  Mut.  Life  Ins.  Co.,  43  N.  Y.  (4  Hand)  283.  But  when  acted 
upon  by  a  third  person,  a  receipt  may  estop  the  party  giving  it  from 
denying  its  purport.  Thus,  when  a  warehouseman  issues  a  warehouse 
receipt,  he  puts  it  into  the  power  of  the  holder  to  treat  with  the  public 
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on  the  faith  of  it.  He  enables  him  to  say,  and  to  induce  others  to  be- 
lieve, that  he  has  certain  property  which  he  can  sell  or  pledge  for  a 
loan  of  money.  If  the  warehouseman  gives  to  the  party  ^^'ho  holds 
such  receipt  a  false  credit,  he  will  not  be  suffered  to  contradict  the 
statement  which  he  has  made  in  the  receipt,  so  as  to  injure  a  party  who 
has  been  misled  by  it.  McNeil  v.  Hill^  Woolw.  96.  And  see  Gih- 
son  V.  Chillicothe  Bank^  11  Ohio  St.  311 ;  Gardiner  v.  Suydatn,  1  K. 
Y.  (3  Seld.)  357. 

So,  if  one,  with  full  knowledge  of  all  the  facts,  receipts  for  property 
attached,  he  is  estopped  to  claim  the  property  adversely  to  the  attach- 
ment. Bursley  v.  Hamilton^  15  Pick.'  40  ;  Bl&ven  v.  Freer,  10  Cal. 
172 ;  Dresbach  v.  Minnis,  45  id.  223.  See,  also.  Single  v.  Barnard, 
29  Wis.  463.  And  the  defendant  in  an  attachment,  who  has  joined  in 
giving  a  receipt  for  goods  seized,  reciting  that  they  are  his  property, 
on  the  faith  of  which  receipt  the  officer  has  forborne  to  search  for  other 
property  to  satisfy  the  process,  is  estopped  to  move  to  vacate  the  levy, 
on  the  ground  that  he  is  not  the  owner.  JEaston  v.  Goodwin, 
22  Minn.  426.  But,  in  an  action  by  an  attaching  officer  against 
a  receiptor,  the  latter  is  not  estopped  by  a  receipt,  reciting  the  value  of 
the  goods  and  that  they  are  free  from  incumbrances,  and  agreeing 
to  give  them  up  when  the  officer  should  appoint,  from  setting  up  the 
intervening  bankruptcy  and  discharge  of  the  defendants  in  attachment. 
Lewis  V,  Wehher,  116  Mass.  450.  And  a  person  receipting  to  the 
sheriff  for  goods  as  the  goods  of  another,  and  redelivering  them,  is 
not  afterward  estopped  to  deny  that  they  were  the  property  of  the  other. 
Johns  V.  Church,  12  Pick.  557. 

And  one  who,  through  mistake,  receipts,  as  guardian  of  another 
for  money,  which  is  in  fact  his  own,  is  not  estopped  to  show  his 
right  to  retain  such  money  to  his  own  use.  Sj>angler''s  Appeal,  24 
Penn.  St.  424. 

§  17.  Acquiescence  as  an  estoppel.  It  is  said  that  there  is  no 
principle  better  established,  nor  one  founded  on  more  solid  considera- 
tions of  equity  and  public  utility,  than  that  which  declares  that  if  one 
man,  hnowingly,  though  he  does  it  passively,  by  looking  on,  suffers 
another  to  purchase  and  expend  money  on  land,  under  an  erroneous 
opinion  of  title,  without  making  known  his  claim,  he  shall  not  after- 
ward be  permitted  to  exercise  his  legal  right  against  such  person.  It 
would  be  an  act  of  fraud  and  injustice,  and  his  conscience  is  bound  by 
this  equitable  estoppel.  Wendell  v,  Yan  Rensselaer,  1  Johns.  Cli.  344, 
354 ;  Philhower  v.  Todd,  11  N.  J.  Eq.  312 ;  Tilton  v.  Nelson,  27 
Barb.  595  ;  Carpenter  v.  0^ Dougherty,  67  id.  397.  But  a  party  will 
not  be  estopped  from  setting  up  a  claim  to  property,  by  acquiescing  in 
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the  acts  of  another  with  regard  to  it,  unless  he  is  acquainted  with  his 
rights.  Buckingham  v.  Smith,  10  Ohio,  288,  It  is  knowingly  allow- 
ing another  to  make  unprovements,  knowing  that  he  believes  he  has  a 
good  title,  that  constitutes  the  fraud,  to  prevent  which  the  owner  is 
held  estopped.  McGarrity  v.  Byington,  12'  Cal.  426;  Morris  v. 
Moore,  11  Humph.  (Tenn.)  433. 

Where  the  owners  of  adjoining  lands  have  acquiesced,  for  a  time 
equal  to  that  prescribed  by  the  statute  of  limitation  to  bar  a  right  of 
entry,  in  the  location  of  a  division  line  between  their  lands,  although 
it  may  not  be  the  true  line,  according  to  the  calls  of  their  deeds,  yet 
they  are  thereafter  estopped  from  objecting  to  it.  Sneed  v.  Osborn, 
25  Cal.  619 ;  Columbet  v.  Pacheco,  48  id.  395.  And  see  Lindell  v. 
McLaughlin,  30  Mo.  28  ;  Gove  v.  White,  23  Wis.  282.  But  the  right 
of  heirs,  while  minors,  is  not  affected  by  any  acquiescence  in  a  mis- 
taken boundary  line  for  the  true  line,  by  their  guardian,  or  by  the  ad- 
ministrator of  the  intestate's  estate.  Burnell  v.  Malony,  36  Yt.  636. 
And  it  is  held  that  the  legal  title  of  the  owner  of  land  is  not  divested 
by  his  acquiescence  in  the  erection  of  a  wall  or  building  thereon.  He 
is  not  thereby  estopped,  at  least  at  law,  from  asserting  his  right  to  the 
land,  although  such  acquiescence  may  be  deemed  a  license  so  as  to  pre- 
clude him  from  afterward  maintaining  trespass  for  the  erection. 
Miller  v.  Piatt,  5  Duer  (N.  Y.),  272. 

As  a  general  rule,  long  acquiescence  in  accounts  rendered  is  prima 
facie  evidence  of  their  correctness.  Hopkirk  v.  Page,  2  Brock.  (C. 
C.)  20 ;  Barry  v.  Barry,  3  Cranch  (C.  C),  120 ;  Wiggvns  v.  Burk- 
ham,  10  Wall.  (U.  S.)  129 ;  Guernsey  v.  Bexfm^d,  63  N.  Y.  (18  Sick.) 
631.  He  to  whom  an  account  is  rendered  is  bound,  within  a  reason- 
able time,  to  examine  the  same  and  object  if  he  dispute  its  correctness ; 
and  if  he  omit  to  do  so,  he  will  be  deemed,  from  his  silence,  to  have 
acquiesced  and  will  be  bound  by  it  as  an  account  stated.  Zockwood 
v.  Tho7-ne,  11  IST.  Y.  (1  Kern.)  170 ;  Amry  v.  Leach,  9  Hun  (N.  Y.), 
106.    Vol.  1,  pp.  191,  195. 

It  has  been  held  that  the  payment  of  taxes  for  a  number  of  years, 
under  an  irregular  levy,  without  objection,  will  not  estop  the  party 
paying  from  afterward  objecting  to  the  validity  of  another  assessment 
made  in  the  same  manner  Cruger  v.  Dougherty,  43  X.  Y.  (4  Hand) 
107. 

Where  a  husband  in  possession  of  lands,  belonging  to  his  deceased 
wife,  claimed  it  as  his  own  and  devised  it  to  one  of  his  sons  for  Hfe, 
with  remainder  to  his  other  children,  it  was  held  that  the  mere 
acquiescence   of   the   latter  in   the  long-continued   possession  of  the 


704  ESTOPPEL. 

devisee  for  life  did  not  estop  them  from  setting  np  the  title  derived 
from  their  motlier.     Tulloch  v.  Woi'rall,  49  Penn.  St.  133, 

§  IS.  Disclaimer  as  an  estoppel.  A  person  who  disclaims  all  in- 
terest in  land  to  one  whom  he  knows  is  about  to  purchase  it,  and  who 
relies  on  such  disclaimer  in  consummating  his  purchase,  is  not  estopped 
from  seting  up  title  to  the  land,  provided  he  made  the  disclaimer  in 
ignorance  of  his  title,  and  not  with  intent  to  deceive,  or  with  gross 
carelessness.  Davis  v.  Davis,  26  Cal.  23 ;  Keys  v.  Test,  33  111.  316. 
So,  one  who  has  denied  owning  certain  property  may  afterward  retract 
such  disclaimer,  if  no  one  is  injured  thereby.  Frith  v.  Siler,  32  Ga. 
665. 

Coverture  confers  no  privilege  or  license  to  commit  either  fraud  or 
falsehood  under  sanction  of  an  oath.  If,  therefore,  a  married  woman 
makes  a  solemn  disclaimer  on  oath,  in  a  deposition  or  otherwise,  of 
title  to  chattels  which  are  legally  hers,  she  is  estopped  from  thereafter 
claiming  them.     Cooley  v.  Steele,  2  Head  (Tenn.),  605. 

§  19.  Receiving  value  wlien  an  estoppel.  A  party  having  sold 
and  taken  pay  for  an  article  as  his  sole  property,  and  having  thereby 
impliedly  warranted  such  a  title  he  is  estopped  from  showing  a  differ- 
ent title.  Starr  v.  Anderson,  19  Conn.  338.  So,  if  a  party  receive 
the  purchase-money  of  land  sold,  he  affirms  the  sale  by  this  act 
and  cannot  claim  against  it,  whether  it  was  void  or  only  voidable. 
Maple  V.  Kussart,  53  Penn.  St.  348 ;  Strohle  v.  SmitTi,  8  Watts, 
280.  And  where  a  person  sui  juris  takes  a  balance  from  the 
sheriff,  being  the  proceeds  of  a  sale  of  lands,  such  person  is  estopped 
from  denying  that  he  w^as  a  party  to  the  action  which  resulted  in  the 
sale.  WilMns  v.  Anderson,  11  Penn.  St,  399.  And  see  Ingram  v, 
Hartz,  48  id,  380 ;  Southard  v.  Perry,  21  Iowa,  488,  If  money  is 
received  by  a  firm  for  a  conveyance  by  one  member  of  it  of  land  owned 
by  the  firm,  the  other  members  of  it  and  their  representatives  are 
estopped  to  repudiate  the  sale  and  claim  a  title  to  the  land  against  the 
honafide  pm-chaser.  Moran  v.  Palmer,  13  Mich.  367.  And  an  heir 
at  law,  who,  upon  an  accounting  of  the  administrator,  knowingly  re- 
ceives from  the  court,  in  which  such  accounting  is  had,  a  certain  sum  as 
his  share  of  the  proceeds  of  land  sold  by  such  administrator,  is  estopped 
in  equity  from  denying  the  validity  of  the  sale.  In  re  Place,  7  N.  Y. 
Leg.  Obs.  27 ;  S.  C.,  1  Kedf.  (N.  Y.)  276. 

But  it  is  held  that  the  acceptance  of  payment  for  lands,  under  protest 
of  fraud,  works  no  estoppel  of  showing  fraud  or  waiver,  when  specific 
performance  is  called  for  by  a  bill  in  equity,  Russell  v.  Amador,  3 
Cal.  400.  And  where  the  executor  of  the  tenant  for  life  collected  cer- 
tain rents  and  paid  over  part  to  the  heirs  in  remainder,  claiming  that 
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the  balance  belonged  to  him,  and  they  received  the  part  paid  to  them 
without  making  further  claim,  it  was  held  that  they  were  not  precluded 
from  suing  for  the  balance.  Marshall  v.  Moseley,  21  N.  Y.  (7  Smith) 
280. 

Where  one  accepts  a  benefit  under  an  award,  he  is  estopped  from  de- 
nying its  validity,  and  it  is  immaterial  whether  the  award  was  made 
under  the  submission  or  not.  KeUogg  v.  United  States,  1  Ct.  of  CI. 
310 ;  Smto  v.  Walker,  42  Tex.  15-1.  And  where  a  road  is  ordered  to 
be  opened,  and  the  owner  of  land  over  which  it  passes  received  the 
money  awarded  to  him  as  damages  by  the  connnissioners  of  highways, 
he  is  estopped  from  alleging  that  the  proceedings  were  void.  Kile  v. 
Toicn  of  Yellowhead,  SO  111.  208. 

§  2u.  Silence,  when  an  estoppel.  It  is  a  familiar  equitable  principle 
that,  if  a  person  by  his  silence  encourages  an  act  to  be  done,  or  consents 
to  it,  he  cannot  afterward  exercise  his  legal  right  in  opposition  to  such 
consent.  Blackwood  v.  Jones,  4  Jones'  (N.  C.)  Eq.  54 ;  Hall  v.  Fisher 
9  Barb.  17.  Thus,  a  sale  or  pledge  of  propertyby  one  who  has  no  title, 
in  the  presence  of  the  owner,  who  remains  silent,  estops  the  latter  from 
impeaching  the  transaction  on  the  ground  of  his  better  title.  Ilihhard 
Y.  Stewart,  1  Hilt.  (N.  Y.)  207 ;  Meister  v.  JBivney,  24  Mich.  435 ; 
Goveimor  v.  Freeman,  4  Dev.  (N.  C.)  L.  472 ;  Mason  v.  Williams,  QQ 
!No.  Car.  564.  So,  if  a  party  stands  by  and  sees  the  defendant  convert- 
ing his  goods  and  material  in  any  way  to  his  own  use,  without  protest, 
and  such  knowledge  of  their  use  can  be  shown,  he  is  estopped  from 
claiming  the  property.  Hogan  v.  Brooklyn,  52  K.  Y.  (7  Sick.)  282. 
So,  a  party,  who  sees  his  promissory  note  transferred  by  the  holder  to  a 
hona  fide  purchaser  for  a  valuable  consideration,  without  giving  notice 
of  any  defense  or  set-off  which  he  may  claim  against  it,  although  the 
note  is  not  in  form  negotiable,  is  estopped  from  setting  up  such  defense 
or  set-off  against  the  purchaser.  Decker  v.  Eisenhauer,  1  Penr.  &  W. 
(Penn.)476  ;  Tijlee  v.  Yates,  3  Barb.  222.  The  rule  extends  to  infants 
and  femes  covert.  Davis  v.  Tingle,  8  B.  Monr.  (Ky.)  539;  Dann  v. 
Cudney,  13  Mich.  239 ;  Sindall  v.  Jones,  57  Ga.  85.  And  it  applies 
not  only  where  a  proposition  is  made  to  one  which  he  is  bound  to  deny 
or  admit,  but  also  where  he  is  silent  in  the  face  of  facts  which  fairly 
call  upon  him  to  speak.  Ahhot  v.  Ilermon,  7  Me.  118 ;  Preston  v. 
American  Linen  Co.,  119  Mass.  400.  Thus,  in  an  action  to  recover 
the  value  of  one-half  of  a  party -wall  erected  by  the  plaintiff,  partly  on, 
his  estate  and  partly  on  that  of  the  defendant,  the  jury  may,  in  the  ab- 
sence of  an  express  agreement  as  to  payment  on  the  defendant's  part, 
infer  a  promise  to  pay,  if  the  plaintiff  undertook  and  completed  the 
wall  with  the  expectation  that  the  defendant  would  pay  him  for  it,  and 
Vol.  YI.— 89 
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the  defendant  had  reason  to  know  that  the  plaintiff  was  so  acting  with 
that  exjiectation,  and  allowed  him  so  to  act  without  objection.  Day  v. 
Caton,  119  Mass.   513 ;  20  Am.  Eep.  347. 

A  party  claiming  an  interest  in  land,  who  sees  it  conveyed  to  others 
without  objection,  or  without  giving  notice  of  his  own  claim,  is  estopped 
from  afterward  setting  it  up  as  against  that  conveyance.  Cadij  v.  Oioen, 
34  Vt.  598;  Nixon  v.  Carco,  28  Miss.  4-14:;  Shcqjley  \.  Bangeley,  1 
Woodb.  &  M.  213  ;  Brothers  v.  Porter,  6  B.  Monr.  (Ky.)  106 ;  Cochrcm 
V.  Harrow,  22  111.  345  ;  Thompson  v.  Sanhorn,  11  N.  H.  201 ;  Trapnall 
V.  Burton,  24  Ark.  371.  And  where  heirs  stand  silently  by  for  years, 
while  the  occupant  of  land  sold  by  the  administrator  is  making  valuable 
and  lasting  improvements  on  the  property,  and  redeeming  it  from  the 
lien  of  the  ancestor's  debts,  they  will  be  estopped  from  afterward  as- 
serting their  claim.  Evans  v.  Snyder,  64  Mo.  516.  But,  in  order  to  con- 
stitute an  equitable  estoppel  by  standing  by,  without  objection,  and 
witnessing  a  sale  of  land,  or  the  erection  of  valuable  buildings  thereon, 
it  is  indispensable  that  the  party  to  be  precluded  should  have  been  fully 
apprised  of  his  title,  and  the  other  party,  at  the  same  time,  being 
ignorant  of  such  adverse  title,  should  have  been  misled  by  such  acqui- 
escence, and  induced  thereby  to  change  his  position.  WhitaJcer  v.  Wil- 
liams, 20  Conn.  98  ;  Odlin  v.  Gove,  41  IN".  11.  465  ;  Woods  v.  Wilson, 
37  Penn.  St.  379.     And  see  Dillett  v.  Kemhle,  25  :N".  J.  Eq.  m. 

A  party  and  his  privies  are  estopped  from  asserting  claim  to  land  by 
his  being  a  party  to  a  suit  in  which  the  land  was  subjected  and  sold  as 
the  property  of  others,  and  by  failing  to  assert  or  set  up  his  claim 
therein,  and  by  standing  by  and  seeing  it  sold  to  a  purchaser  who  had  a 
right  to  believe  he  was  getting  a  clear  title  to  the  land.  Morris  v. 
Shannon,  12  Bush  (Ky.),  89.  So,  one  whose  lands  would  be  liable  to 
assessment  for  expenses  of  a  local  improvement  if  regularly  ordered 
and  made,  and  who,  knowing  the  facts,  suffers  the  work  to  be  done 
without  objecting,  is  estopped  from  enjoining  the  collection  of  the  as- 
sessment.    Quintan  v.  Myers,  29  Ohio  St.  500. 

A  stockholder  of  a  corporation  who  knows  all  the  facts  and  of  all 
the  proceedings  in  bankruptcy,  and  remains  silent  for  nearly  a  year 
after  the  adjudication,  will  not  be  heard  after  that  lapse  of  time  to  im- 
peach its  correctness.  Be  Baltimore  County  Dairy  Association,  11 
Bankr.  Reg.  253.  So,  a  party  fully  cognizant  of  his  rights,  having 
permitted  a  public  corporation  to  expend  large  sums  of  money  in 
laying  down  and  completing  its  railroad  tracks  in  contravention  of  his 
rights,  and  having  made  no  complaint,  nor  attempted  to  interfere,  till 
many  years  had  elapsed,  was  held  to  be  estopped  by  such  acquiescence, 
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from  relief  by  injunction.  Baltimore,  etc.,  R.  R.  Co.  v.  Strauss,  37 
Md.  237. 

§  21.  Silence  when  not  an  estoppel.  The  omission  to  assert  a 
right,  from  ignorance  of  it,  does  not  constitute  an  estoppel.  Colbert 
V.  Daniel,  32  Ala.  314,  Xor  does  the  silence  of  one  party  create  an 
estoppel  where  the  other  was  fully  acquainted  with  the  true  facts,  and 
so  could  not  be  misled.  Plumtner  v.  Mold,  22  Minn.  15 ;  Frost  v. 
Koon,  30  K  T.  (3  Tiff.)  428;  Woodward  v.  Wilcox,  27  Ind.  207; 
Edwards  v.  Evans,  16  Wis.  181. 

If  a  married  woman  is  present  at  an  unauthorized  sale  of  her  sepa- 
rate personal  property,  by  one  professing  to  act  as  her  trustee,  her 
failure  to  object  to  the  sale  will  estop  her  from  afterward  questioning 
its  validity  ( WiJlis  v.  FitspatricJc,  1  Humph.  [Tenn.]  54 ;  Beckett  v. 
Cordley,  1  Bro.  Ch.  353),  but  if  she  is  not  actually  present  at  the  sale, 
the  mere  fact  that  she  has  knowledge  of  it,  and  fails  to  object,  does  not 
operate  as  an  estoppel  against  her,  nor  will  she  be  estopped  by  her 
failure  to  object  to  an  unauthorized  sale  by  her  husband,  in  her  pres- 
ence, unless  her  silence  was  fraudulent,  and  not  the  result  of  marital 
restraint.  DraJce  v.  Glover,  30  Ala.  382 ;  Sindall  v.  Jones,  57 
Ga.  85. 

The  fact  that  a  j^arty  who  has  an  interest  in  having  certain  work 
well  done,  and  the  materials  furnished  therefor  of  a  certain  quality, 
stands  by  and  sees  work  done  and  materials  used  of  a  character  inferior 
to  that  called  for,  wUl  not  operate  as  an  estoppel  or  waiver  of  his  right 
to  thereafter  object,  where  it  does  not  appear  that  such  party  had  suffi- 
cient knowledge  to  enable  him  to  detect  the  defects  and  make  the 
proper  objections  thereto.  Hexter  v.  Knox,  7  Jones  &  Sp.  (N".  T.) 
109  ;  S.  C.  affirmed,  63  N.  Y.  (18  Sick.)  561. 

The  owner  of  property  is  justified  in  relying  upon  his  title,  and  he 
is  under  no  obligations  to  proceed  against  all  persons  who  may  assert  a 
hostile  title,  although  another  person  miglit  be  deceived  by  the  apparent 
genuineness  of  such  hostile  title.  It  is  not  the  duty  of  the  owner  of 
real  estate,  if  his  own  interests  do  not  reqm're  it,  to  attack  a  forged 
deed  to  his  property,  Meleij  v.  Collins,  41  Cal.  663 ;  S.  C,  10  Am. 
Eep.  279. 

One  who  stands  by  and  sees  another  assert  title  to  and  give  a  mort- 
gage upon  his  own  land  is  not  estopped  from  setting  up  title  thereto, 
if  he  gives  notice  to  the  mortgagee  of  his  title,  and  the  mortgagee  acts 
with  a  full  knowledge  of  the  truth  of  the  matter.  Carroll  v.  Turner, 
54  Ga.  177.  And  one  who  holds  duly  recorded  incumbrances  of  land 
is  not  bound  to  give  notice  to  a  subsequent  purchaser  without  actual 
notice,  who  erects  valuable  improvements.     The    record   being  con- 
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structive  notice,  no  presumption  of  acquiescence  can  arise  from  the 
silence  of  the  incumbrancer.  Mayo  v.  Gartwright^  30  Ark.  407.  So, 
merely  standing  by,  at  a  sale,  without  objection,  does  not  amount  to 
an  estoppel,  where  the  title  depends  on  the  construction  of  a  will,  the 
existence  of  which  is  known  to  both  parties,  though  both  suppose  that, 
by  force  of  it,  the  title  passes  by  the  sale.  Tongue  v.  Nutwell^  17 
Md.  212. 

And  an  owner  of  property,  who  is  aware  that  other  persons  are 
about  to  buy  and  sell  it  under  the  mistaken  opinion  that  they  have  a 
right  to  do  so,  may  recover  its  value  when  it  is  so  sold  in  his  absence, 
and  he  has  said  and  done  nothing  to  cause  or  encourage  the  mistake, 
although  he  fails  to  give  notice  of  it.  Bragg  v.  Boston^  etc.,  R.  R.  Co.^ 
9  Allen,  54. 

In  a  recent  case  in  Michigan,  in  which  the  cases  are  reviewed  at 
length,  it  is  held  that  the  doctrine  of  estoppel,  as  that  an  owner  of 
property  who  stands  by  in  silence  and  sees  it  affected  by  acts  of  one 
who  has  no  right  is  estopped  from  asserting  his  title,  afterward,  to  the 
prejudice  of  innocent  third  persons,  is  not  as  broadly  applicable  to 
cases  involving  the  legal  title  to  real  estate  as  to  those  where  only  per- 
sonalty is  in  question ;  for  the  statute  of  frauds  requires  that  interests 
in  lands  shall  be  transferred  only  by  deed.  Hayes  v.  Livingston^  34 
Mich.  384 ;  S.  C,  22  Am.  Eep.  533,  The  doctrine  may,  however,  be 
applied  to  voluntary  adjustments  of  boundaries  between  contiguous 
estates,  since,  in  these  cases,  title  is  not  deemed  to  be  transferred,  but 
only  the  limits  of  ownership  are  determined  (Id.  ;  Stewart  v.  Carleton^ 
31  Mich.  270 ,  Spiller  v.  Scrihner,  36  Yt.  245  ;  McAfferiy  v.  Conover, 
7  Ohio  St.  99) ;  and  it  also  applies  to  dedications  of  land  to  public  uses, 
for  dedications  are  not  within  the  statute  of  frauds.  Hayes  v.  Biv- 
ingston,  34  Mich.  384 ;  S.  C,  22  Am.  Rep.  533.  See,  also,  Woyes  v. 
Ward,  19  Conn.  250. 

A  failure  to  remonstrate  against  the  erection  of  a  nuisance  will  not 
be  held  an  estoppel.  Burt  v.  Smith,  3  Phil.  (Penn.)  363.  And  it  is 
held  that  a  person,  across  whose  land  a  highway  is  laid  out,  is  not 
estopped  from  disputing  its  validity  by  reason  of  having  been  present 
when  it  was  laid  out,  taking  no  part  in  the  proceedings,  and  failing  to 
make  any  objections  to  its  being  laid  out  and  established.  Roehrhorn 
V,  Schmidt,  16  Wis.  519.  So  where  the  defendant  opened  a  stone  quarry 
on  land  he  claimed  to  own,  but  which  belonged  to  the  plaintiff,  and 
took  stone  therefrom  without  objection  on  the  part  of  the  plaintiff,  it 
was  held  that  the  plaintiff  was  not  estopped  from  asserting  title  to  such 
land.  JamisouN.  Cornell,  5  K.  Y.  Sup.  Ct.  (T.  &  C.)  629;  S.  C,  3 
Hun,  557. 
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§  22.  Tenant  cannot  deny  landlord's  title.  It  is  a  well-settled 
general  rule,  said  to  be  founded  on  reasons  of  public  policy,  that  a 
tenant  shall  never  be  permitted  to  controvert  his  landlord's  title,  or  set 
up  against  him  a  title  acquired  by  himself  during  his  tenancy,  which  is 
hostile  in  its  character  to  that  which  he  acknowledged  in  accepting  the 
demise  Doe  v.  Smyths,  4  Maule  &  Sel.  347  ;  Doe  v.  Baytup,  3  Ad. 
&  El.  188;  Bertram  v.  Cooh,  32  Mich.  518;  Jackson  v.  Harper,  5 
Wend.  246  ;  Tayl.  L.  &  Ten.,  §  705.  And  see  Vol.  4,  p.  258  et  seq.  The 
rule  applies  to  the  case  of  a  tenant  holding  over,  as  well  as  to  that  of  an 
under-tenant,  assignee,  or  other  person  claiming  under  the  lessee  (Id. ; 
Earle  v.  Hale,  31  Ark,  470  ;  Jackson  v.  Stiles,  1  Cow.  575  ;  Vernam  v. 
Smith,  15 IST.  Y.  [1  Smith]  327  ;  Binnei/Y.  Chapman,  5  Pick.  124) ;  and 
is  also  applicable  to  every  species  of  tenancy,  whether  for  years,  at  will, 
or  by  sufferance.  Cohurn  v.  Palmer,  8  Cush.  124 ;  Williams  v. 
Mayor  of  Annapolis,  6  Harr.  &  J.  (Md.)  529.  And  the  principle  of 
estoppel,  which  prevents  a  tenant  from  denying  his  landlord's  title, 
applies  to  the  relation  that  exists  between  the  hirer  and  letter  of  a  house, 
standing  upon  the  land  of  a  third  person  as  personal  estate.  Ryder  v, 
Man  sell,  ^'o  Me.  167.  And  though  a  contract  of  renting  is  void  under 
the  statute  of  frauds  as  a  lease,  if  the  tenant  enters  and  occuj^ies  under 
it,  the  relation  of  landlord  and  tenant  is  thereby  created.  The  tenant 
owes  to  the  landlord  the  fealty,  and  the  landlord  owes  to  the  tenant  the 
duty,  which  are  the  inseparable  incidents  of  a  lease  executed  in  the 
manner  the  statute  of  frauds  prescribes.  The  landlord  may  by  distress, 
or  other  legal  remedies,  collect  his  rent,  and  the  tenant  may  retain  the 
possession  against  any  known  process  of  law.  It  follows,  in  an  action 
for  the  recovery  of  rent  or  of  possession,  that  the  tenant  is  estopped 
from  denying  the  title  of  the  landlord,  unless  he  can  show  a  hona  fide 
eviction,  under  a  paramount  title,  or  that  the  title  of  the  landlord  pend- 
ing the  occupancy  was  extinguished.  Crawford  v.  Jones,  54  Ala.  459  ; 
English  v.  Key,  39  id.  113  ;  Gudgell  v.  Duvall,  4  J.  J.  Marsh.  (Ky.) 
229 ;  Fidler  v.  Sweet,  30  Mich.  237;  18  Am.  Rep.  122  ;  St.  John  v. 
Quitzovj,  72  111.  334.  A  tenant  is  not  estopped  to  deny  his  landlord's 
title,  after  that  title,  under  which  his  own  tenancy  began,  has  ended 
and  the  estate  has  become  vested  in  the  tenant  himself.  Ryder  v. 
Mansell,  ^^  Me.  167;  Isaac  v.  Claris,  2  Gill  (Md.),  1;  Miller  v. 
McBrier,  14  Serg.  &  R.  382.  Nor  is  a  tenant  estopped  to  set  up  the 
title  of  one  who  has  purchased  the  fee  of  the  land  at  a  sheriif's  sale 
on  execution  against  the  landlord  in  defense  of  the  landlord's  action 
for  rent  accruing  after  the  sale ;  for  the  purchaser,  as  assignee  of  the 
reversion,  is  entitled  to  after-accruing  rent.     Lam,cashi/r6  v.  Mason,  75 


710  ESTOPPEL. 

N.  C.  455.     See,  also,  Elliott  v.  Smith,  23  Penn.  St.  131 ;  Bettison  v. 
Budd,  17  Ark.  546  ;  Higgins  v.   Txtrner,  61  Mo.  249. 

If  a  tenant  enters  into  possession  of  premises  under  a  parol  lease 
made  bj  the  attorney  of  a  corporation,  the  tenant  will  not  be  permit- 
ted to  dispute  the  agent's  authority,  if  the  company  subsequently  rati- 
fies the  agent's  act.  Brahn  v.  Jersey  City  Forge  Co.,  38  In.  J. 
L.  74. 

The  rule,  that  one  holding  under  a  lease  shall  not  dispute  his  lessor's 
title,  does  not,  however,  apply  where  one  having  no  title,  by  trick  or 
artifice,  induces  another  in  possession  to  take  a  lease  {Thayer  v.  So- 
ciety of  United  Brcli'iren,  20  Penn.  St.  60) ;  and  a  purchaser  from  the 
lessor  is  accordingly  put  upon  inquiry.  But  it  is  otherwise,  if  the 
lessor  had  even  an  inchoate  or  partially  defective  title.  Evans  v.  Bid- 
well,  76  id.  497. 

As  it  respects  the  relation  of  mortgagor  and  mortgagee,  it  is  held 
that,  when  the  mortgagor  retains  possession,  a  relation  is  created  similar 
to  that  of  landlord  and  tenant,  and  the  mortgagor  is  estopped  to  deny 
the  title  of  the  mortgagee,  unless,  after  a  distinct  disclaimer  brought  to 
the  knowledge  of  the  latter,  he  has  acquired  a  title  by  adverse  posses- 
sion. Higginhotham  v.  Barton,  11  Ad.  &  El.  307 ;  Hitchraan  v. 
Walton,  4  Mees.  &  W.  409 ;  Willison  v.  WatUns,  3  Pet.  (IJ.  S.) 
43  ;  Vance  v.  Johnson,  10  Humph.  (Tenn.)  214 ;  Bigel.  on  Estop.  413. 
And  see  Baker  v.  Whiting,  3  Sumn.  (C.  C.)  475;  Merriam  v.  Has- 
sam,  14  Allen,  516. 

§  23.  Bailee  cannot  deny  bailor's  title.  The  position  of  an  ordi- 
nary bailee,  where  there  has  been  no  special  contract  or  misrepresenta- 
tion on  his  part,  is  very  analogous  to  a  tenant  who,  having  accepted  the 
possession  from  another,  is  estopped  from  denying  his  landlord's  title, 
but  whose  estoppel  ceases  when  he  is  evicted  by  title  paramount.  Thus, 
it  is  the  well-settled  general  rule,  that  one  who  has  received  property 
from  another  as  his  bailee,  or  agent,  or  servant,  must  restore  or  account 
for  that  property  to  him  from  whom  he  received  it  (see  Voshurgh 
V.  Huntington,  15  Abb.  Pr.  [K.  Y.]  254 ;  Osgood  v.  Nichols,  5  Gray, 
420)  ;  but  a  bailee  is  not  estopped  from  disputing  the  title  of  his  bailor, 
and  setting  up  the  jus  tertii,  where  the  bailment  has  been  determined 
by  what  is  equivalent  to  an  eviction  by  title  paramount.  Biddle  v. 
Bond,  11  Jur.  (X.  S.)  425  ;  S.  C,  34  L.  J.  Q.  B.  137.  And  see  Hard- 
man  V.  WiUcock,  9  Bing.  382  ;  Hay  den  v.  Davis,  9  Cal.  573 ;  King  v. 
Richards,  6  Whart.  (Penn.)  418.  In  ITew  York  it  is  held  that  the 
proposition  that  a  bailee  cannot  deny  the  title  of  his  bailor  has  no  appli- 
cation to  a  case  where  the  bailee  has  been  compelled  by  action,  of  which 
the  bailor  had  notice,  to  pay  for  the  property  to  one  having  the  true 
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title.  Cook  V.  Holt,  48  IS".  Y.  (3  Sick.)  275.  See,  ako,  New  York,  etc., 
R.  R.  Co.  V.  Haws,  3  Jones  &  Sp.  (N.  Y.)  372. 

It  is  held  that  the  estoppel  does  not  prevail  against  a  vendee  of  the 
bailee.  McFerrin  v.  Perry,  1  Sneed  (Tenn.),  314.  And  it  seems  that 
a  warehouseman,  being  a  bailee  of  goods,  is  not  estopped  from  dis- 
puting the  title  of  the  bailor ;  but  that,  if  the  goods  are  the  property 
of  another,  he  may  refuse  to  redeliver  them,  if  he  does  so  relying  upon 
the  right  and  title,  and  by  the  authority  of  that  other.  Thome  v. 
TiXbtiry,  3  Hurl.  &  1!^.  534.  See  Woodley  v.  Coventry,  2  Hurl.  & 
Colt.  164. 

§  24.  Geuuineuess  of  commercial  paper.  See  ante,  pp.  698,  699, 
§§  lOj  11.  The  doctrine  of  estoppel  arising  out  of  the  acceptance  and 
the  indorsement  of  commercial  paper,  stated  in  general  terms  is  tliis, 
that  the  acceptance  of  a  bill  and  the  indorsement  of  a  bill  or  note,  are 
a  conclusive  admission  that  the  signature  of  the  drawer  in  the  one  case, 
and  of  all  the  prior  parties  in  the  other,  is  genuine.  Bigel.  on  Estopp. 
427.  The  drawee  of  a  bill  of  exchange  is  bound  to  know  the  hand- 
writing of  his  correspondent,  the  drawer ;  and  if  he  accepts  or  pays  a 
bill  in  the  hands  of  a  hona  fide  holder  for  value,  he  is  concluded  by  the 
act,  although  the  bill  turns  out  to  be  a  forgery.  If  he  has  accepted,  he 
must  pay ;  and  if  he  has  paid,  he  cannot  recover  the  money  back 
{Levy  V.  Bank  of  United  States,  1  Binn.  [Penn.]  27 ;  S.  C,  4  Dall.  234  ; 
Phillijps  V.  Im  Thurn,  L.  E.,  1  C.  P.  463 ;  Peoria,  etc.,  R.  R.  Go.  v. 
Neill,  16  111.  269  ;  Goddard  v.  Merchants'  Bank,  4  N.  Y.  [4  Comst.] 
149 ;  Nat.  Park  Bank  v.  Ninth  Nat.  Bank,  46  N".  Y.  [1  Sick.]  77 ; 
S.  C,  7  Am.  Hep.  310  ;  Allen  v.  WUliamshurgh  Savings  Bank,  69 
!N.  Y.  [24  Sick.]  314) ;  but  it  is  otherwise  by  statute  in  Pennsylvania. 
Tradesmans'  Bank  v.  Third  Nat.  Bank,  ^^  Penn.  St.  435.  So,  it  is 
a  well-settled  rale  that,  if  the  drawee,  in  good  faith,  and  without  negli- 
gence, pay,  even  to  an  innocent  holder,  a  check  which  has  been  fraudu- 
lently altered  in  amount  after  it  left  the  hands  of  the  drawer,  he  will, 
ordinarily,  be  entitled  to  recover  back,  from  the  person  to  whom  it  was 
paid,  the  excess  over  the  true  amount  of  the  check.  Redlngton  v. 
Woods,  45  Cal.  406 ;  S.  C,  13  Am.  Kep.  190.  And  see  Hall  v.  Ful- 
ler, 5  Barn.  &  C.  750  ;  Worrall  v.  Gheen,  39  Penn.  St.  388 ;  Ellis  v. 
Ohio  Ins.  Co.,  4  Ohio  St.  628;  Nat.  BamJc  of  North  America  v. 
Bangs,  106  Mass.  441 ;  S.  C,  8  Am.  Eep.  349.     Yol.  1,  pp.  507,  508. 

It  has  been  held  that  a  forgery  is  incapable  of  ratification.  Brook  v. 
Hook,  L.  R.,  6  Exch.  89.  On  the  other  hand,  it  is  held  that  where  a 
forged  note  has  been  presented  to  the  apparent  maker  of  it  for  pay- 
ment, who  did  not  repudiate  it,  but  deceived  its  holder  by  language  and 
acts  calculated  to  induce  a  reasonable  belief  that  the  note  was  genuine, 
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although,  thereby,  he  may  not  be  regarded  as  adopting  the  note  as  his 
own,  still,  he  will  be  estopped  from  denying  his  liability  thereon,  if  the 
holder,  acting  upon  the  belief  thus  created,  has  suffered  damage,  or 
neglected  to  enforce  any  remedy  he  might  have  had  against  the  other 
party.  Forsyth  v.  Day,  46  Me.  176.  Yol.  1,  pp.  233,  234.  See,  also, 
Hoivard  v.  Duncan,  3  Lans.  (N.  Y.)  174 ;  Greenfield  Bank  v.  Crafts, 
4  Allen,  447 ;  Union  Bank  v.  Middlebrook,  33  Conn.  95  ;  Livings  v. 
Wiler,  32  111.  387 ;  Hefner  v.  Yamdolah,  57  id.  520  ;  S.  C,  11  Am. 
Rep.  39.  So,  a  party  indorsing  a  promissory  note  impliedly  affirms  its 
genuineness,  as  well  as  that  of  all  previous  indorsements.  Woodward 
V.  Ilarhin,  1  Ala.  104 ;  Coggill  v.  Americati  Exchange  Bank,  1  N. 
Y.  (1  Comst.)  113 ;  Lloyd  v.  Burns,  6  Jones  &  Sp.  (N.  Y.)  423 ;  S.  C. 
affirmed,  62  N.  Y.  (17  Sick.)  651.  And  if  the  maker  of  a  note  makes 
it  payable  to  a  fictitious  person,  and  puts  it  in  circulation  witli  the 
fictitious  name  written  on  it,  or  if  he  makes  it  payable  to  a  real  per- 
son and  forges  his  indorsement  or  procures  it  to  be  done,  and  then 
puts  it  in  circulation,  he  is  estopped  to  say  that  it  is  not  genuine. 
Fort  V.  Meacher,  Riley  (S.  C),  248 ;  3  Hill  (S.  C),  227.  And  see 
Faris  v.  Peck,  40  How.  (N.  Y.)  484  ;  S.  C,  2  Sweeny,  689 ;  10  Abb. 
(N.  S.)  55  ;  Vol.  1,  pp.  599  et  seq. 

§  25.  Capacity  of  parties  to  such  a  paper.  It  is  a  general  prin- 
ciple, applicable  to  all  negotiable  securities,  that  a  person  shall  not  dis- 
pute the  power  of  another  to  indorse  such  an  instrument,  when  he 
asserts  by  the  instrument  which  he  issues  to  the  world  that  the  other 
has  such  power.  Drayton  v.  Dale,  2  Barn.  &  C.  293.  Thus,  in  an 
action  on  a  bill  of  exchange,  against  the  acceptors,  who  pleaded  that  the 
drawers,  who  were  also  payees  and  indorsers,  were  a  body  corporate, 
having  no  authority  to  draw,  indorse,  issue  or  negotiate  bills  of  exchange, 
the  plea  was  held  bad  on  demurrer.  Halifax  v.  Lyle,  3  Exch.  446. 
And  it  is  held  that  the  maker  of  a  note  cannot  defend  an  action  brousrht 
by  an  indorsee  upon  the  ground  that  the  payee  was  an  infant.  Garner 
V.  Cook,  30  Ind.  331.  See,  also.  Hardy  v.  Waters,  38  Me.  450 ;  Bur- 
rill  V.  Smith,  7  Pick.  291.  JSTor  can  the  acceptor  of  a  bill  plead  that 
the  drawer  is  a  married  woman,  and  he  is  estopped  fi-om  denying  or  dis- 
puting her  competency.  Cowton  v.  Wickersham,  54  Penn.  St.  302; 
Smith  V.  Marsack,  6  C.  B.  486  ;  Erwin  v.  Downs,  15  N.  Y.  (1  Smith) 
575.  And  the  guarantor  of  a  bond  is  estopped  to  deny  the  competency 
of  the  makers  of  it.  Remsen  v.  Graves,  41  K.  Y.  (2  Hand)  471. 
See,  also,  Arnot  v.  Erie  Railway  Co.,  5  Hun  (N.  Y.),  608 ;  S.  C. 
affirmed,  67  K  Y.  (22  Sick.)  315. 

It  has,  however,  been  held  in  an  action  upon  a  promissory  note  by  an 
indorsee  against  the  maker,  that  insanity  in  the  payee  and  indorser  at 
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the  time  of  the  indorsement  and  transfer  was  a  valid  defense.  BurUe 
V.  Allen,  29  E".  H.  106.  See,  also,  Peaslee  v.  Bohbins,  3  Mete.  (Mass.) 
164.  But  see  Allen  v.  Berryhill,  27  Iowa,  534^  S.  C,  1  Am.  Kep.  309. 
§  26.  Certifying  checks.  The  question  of  estoppel  sometimes 
arises  in  cases  relating  to  the  certification  of  checks.  And  it  was  held 
by  the  court  in  Massachusetts,  that  the  certification  of  checks  is  not 
within  the  inherent  power  of  the  office  of  teller,  so  as  to  bind  the  bank 
to  pay  the  amount  of  it  to  any  person  who  may  become  a  bona  fide 
holder.  Mussey  v.  Eagle  Banh,  9  Mete.  (Mass.)  306.  On  tlie  other 
hand,  it  is  held  that  a  bona  fide  holder,  for  value,  of  a  check  negotiable 
upon  its  face,  and  certified  to  be  good  by  the  paying  teller  of  the  bank  on 
which  it  was  drawn  whose  authority  to  certify  is  limited  to  eases  where 
the  bank  has  funds  of  the  drawer  in  hand  sufficient  to  cover  the  check, 
can  enforce  the  pa^onent  of  the  check,  although  the  drawer  has  not  such 
funds  and  the  check  was  certified  by  the  teller  without  funds,  in  violation 
of  his  duty.  Farmers' .,  etc.^  Bank  v.  Butchers\  ets.,  Bank,  16  N.  Y.  (2 
Smith)  125.  See,  also,  Irving  Bank  v.  Wetherald,  36  N.  Y.  (9  Ti£E.)  335 ; 
Merchant^  Bank  v.  State  Bank,  10  "Wall.  604.  So,  in  a  more  recent 
case  in  New  York,  it  is  held  that  although  the  cashier  of  a  bank  has  no 
authority,  as  between  him  and  tlie  bank,  to  certify  a  check  when  the 
drawer  has  no  funds,  yet,  as  between  the  bank  and  a  bona  fide  holder 
of  a  check  so  certified,  as  the  certification  is  apparently  within  the 
scope  of  the  authority  of  its  cashier,  the  bank  cannot  dispute  the  fact 
that  there  are  funds.  Cooke  v.  State  Nat.  Bank  of  Boston,  52  IST.  Y. 
(Y  Sick.)  96 ;  S.  C,  11  Am.  Eep.  667.  But  a  bona  fide  holder  only 
can  enforce  the  liability  against  the  bank,  in  the  absence  of  funds.  Id. 
Banks  clothe  their  officers  with  powers  necessary  to  operate  them  suc- 
cessfully, and  experience  has  shown  the  necessity  of  relying  upon  the 
representations  of  the  proper  officers  of  the  banks  as  to  the  existence 
of  funds  to  the  credit  of  those  drawing  checks  upon  them.  When 
these  representations  are  made,  sound  policy  requires  that  the  banks 
shall  be  held  responsible  for  their  truth,  and  not  be  at  liberty  to  show 
theii"  falsity,  as  against  bona  fide  holders  of  the  checks  who  have  purchased 
the  same  upon  the  strength  of  such  representations.  Any  language, 
therefore,  whether  verbal  or  written,  employed  by  an  officer  of  a  bank- 
ing institution,  whose  duty  it  is  to  know  the  financial  standing  and 
credit  of  its  customers,  representing  that  a  check  di-awn  upon  it  is  good, 
and  will  be  pa,id,  estops  the  bank  from  thereafter  denying,  as  against 
a  bona  fide  holder  of  the  check,  the  want  of  funds  to  pay  the  same. 
See  Merchants^  Nat.  Bank  v.  State  Nat.  Bank,  10  "Wall.  604  ;  Irving 
Bank  v.  Wetherald,  36  N.  Y.  (9  Tifl^.)  335 ;  Girard  Bank  v.  Bank  of 
Penn.,  39  Penn.  St.  92 ;  Bickford  v.  First  Nat.  Bank,  42  111.  238  ; 
Vol.  VI.— 90 
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Baniet  V.  Smith,  30  N.  H.  256  ;  Yol.  1,  pp.  507,  624;  Pope  v.  Bank  of 
Albion,  59  Barb.  226.  But  see  S.  c'.  reversed,  57  N.  Y.  (12  Sick.) 
126. 

§  27.  Waiver  of  a  legal  right.  A  waiver  is  the  intentional  relin- 
quishment of  a  known  right  and  there  must  be  both  knowledge  of  the 
existence  of  the  right  and  an  intention  to  relinquish  it.  Hoxie  v. 
Home  Ins.  Co.,  32  Conn.  21,  40.  A  waiver,  to  be  operative,  must  be 
supported  by  an  agreement  founded  on  a  valuable  consideration,  or 
the  act  relied  on  as  a  waiver  must  be  Such  as  to  estop  a  party  from 
insisting  on  performance  of  the  contract  or  forfeiture  of  the  condition. 
RijyUy  V.  ^tna  Ins.  Co.,  30  N.  Y.  (3  Tiff.)  136,  164;  Merchants' 
Mut.  Ins.  Co.  V.  Lacroix,  45  Tex.  158.  In  the  case  first  cited,  it  is 
said  by  Mullin,  J.,  "  if  my  tenant  agrees  to  pay  me  rent  on  a  day 
named,  or  his  lease  will  be  forfeited,  and  if  before  the  day  I  agree, 
for  a  valuable  consideration,  to  waive  the  condition,  I  am  bound  by 
the  agreement.  If,  without  consideration,  I  agree  that  he  may  pay 
after  the  day,  and  he,  by  reason  thereof,  omits  to  pay  at  the  day,  I  am 
estopped  from  enforcing  a  forfeiture.  But  if,  without  consideration,  I 
assent  to  a  waiver  of  payment  at  the  day,  but  before  the  day  withdraw 
my  assent,  and  insist  on  performance  in  such  season  as  to  enable  him 
to  perform,  I  am  not  estoppedP  And  see  Hntchins  v.  Smith,  46  Barb. 
235 ;  McCabe  v.  Dutchess  Co.  Mut.  Ins.  Co.,  14  Hun  (N.  Y.),  599 ; 
Maker  v.  Hibernia  Ins.  Co.,  67  N.  Y.  (22  Sick.)  283. 

In  New  York,  and  in  some  of  the  other  States,  a  person  contracting 
a  debt  cannot,  by  a  contemporaneous  and  simple  waiver  of  the  benefit 
of  the  exemption  laws,  entitle  the  creditor,  in  case  of  failure  to  pay,  to 
levy  his  execution,  against  the  defendant's  objection,  upon  exempt 
property.  Such  an  agreement  is  held  to  be  contrary  to  public  policy 
and  will  not  be  enforced.  Kneeitle  v.  Newcomh,  22  N.  Y.  (8  Smith) 
249 ;  Ourtis  v.  O'Brien,  20  Iowa,  376  ;  Maxwell  v.  Reed,  7  Wis.  582 ; 
Becht  V.  Kelly,  82  111.  147.  But,  in  Pennsylvania,  such  waiver  of  the 
benefit  of  the  exemption  law,  embodied  in  the  contract,  and  expressed 
in  clear  and  unequivocal  language,  is  valid  and  binding,  and  will  be 
enforced.  Bowman  v.  Smiley,  31  Penn.  St.  225 ;  CNail  v.  Craig,  56 
id.  161.  See,  also,  State  v.  Melogue,  9  Ind.  196 ;  Eltzroth  v.  WebsteVy 
15  id.  21. 

§  28.  Defense,  how  interposed.  It  has  been  said  that,  at  com- 
mon law,  a  technical  estoppel,  that  is,  one  by  deed  or  matter  of  record, 
must  be  specially  pleaded,  and  that  if  not,  it  is  waived.  See  Yooght  v. 
Winch,  2  B.  &  Aid.  662 ;  Hostler  v.  Hays,  3  Cal.  302 ;  Gray  v. 
Pingry,  17  Yt.  419  ;  Welland  Canal  Co.  v.  Hathaway,  8  Wend.  480; 
Hoe  V.  Huddart,  2  Cr.  M.  <fe  R.  316      But  whatever  may  have  been 
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formerly  the  nile,  the  true  doctrine  of  the  common  law  according  to  the 
later  authorities  is,  that  an  estoppel  by  record  or  deed  is  conclusive  as  a 
plea  when  there  is  an  opportunity  to  plead  it,  but  when  there  is  no  such 
opportunity  it  is  conclusive  as  evidence.  Flandreau  v.  Downey,  23 
Cal.  354 ;  2  Sm.  Lead.  Gas.  (7th  Am.  ed.)  628.  It  is  also  well  settled 
at  the  common  law  that  an  estoppel  by  matter  in  pais  need  not  be 
pleaded  {Lyon^.  Reed,  13  M.  &  W.  285  ;  Sandersons.  CoUman,  4:MRn. 
&  Gr.  209 ;  Welland  Canal  Co.  v.  Hathaway,  8  Wend.  480) ;  but  it 
is  otherwise  by  statute  in  some  of  the  States.  Ransom  v.  Stanherry, 
22  Iowa,  334 ;  Wood  v.  Ostram,  29  Ind.  177. 

In  those  States  where  special  pleading  has  been  abrogated,  and  Code 
forms  substituted  therefor,  it  is  no  longer  necessary  to  plead  the  es- 
toppel m  the  common-law  form.  And  whether  it  may  be  necessary  to 
plead  it  in  any  way,  or  give  notice  of  it,  will  depend  upon  the  terms  of 
the  statute  in  the  particular  State.  See  Id.;  Etchehorne  v.  Auzerats, 
45  Cal.  121;  Caldwell  v.  Auger,  4  Minn.  217;  Zarumy.  Wilmer,  35 
Iowa,  244. 
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CHAPTER  XXIII. 

EVICTIOK. 
AETICLE  I. 

GENERAL    RULES   AJSfD    PRINCIPLES. 

Section  1.  Definition  and  nature.  The  term  "eviction"  was  for- 
merly used  to  denote  an  expulsion  from  the  possession  of  land,  by  the 
assertion  of  a  title  paramount,  and  by  process  of  law.  But  in  the 
course  of  time  it  has  come  to  be  applied,  popularly  at  least,  to  every 
kind  of  expulsion  or  amotion,  and  is  often  used  by  law  writers  as 
synonymous  with,  or  as  comprehending,  disseizin  or  ouster. 

As  between  landlord  and  tenant,  it  implies  some  act  on  the  part  of 
the  former  of  a  grave  and  permanent  character,  done  with  the  inten- 
tion of  depriving  the  tenant  of  the  enjoyment  of  the  demised  premises. 
Upton  v.  Townend,  17  C.  B.  30. 

In  the  present  acceptation  of  the  term,  an  eviction  may  be  either 
rightful  or  wrongful  in  its  character,  and  either  with  or  without  pro- 
cess of  law.  And  the  name  may,  by  analogy,  be  applied  to  certain 
cases  of  dispossession  of  personal  property,  with  equal  propriety  as  to 
those  affecting  real  property  only. 

Of  disseizin  or  ouster  sufficient  has  been  said  under  the  titles  "  Eject- 
ment "  (Yol.  3,  p.  25),  and  "  Landlord  and  Tenant "  (Vol.  4,  pp.  211, 
278),  and  this  chapter  will  treat  more  particularl}'-  of  the  depriving  a 
vendee,  lessee,  bailee  or  purchaser  of  property,  real  or  jjersonal,  of  the 
possession  or  enjoyment  thereof,  by  the  act  of  the  person  from  whom 
he  derives  his  rights,  or  by  paramount  title. 

Eviction  from  land  may  be  either  actual  or  constructive.  It  is  the 
former  when  the  vendee  or  lessee  is  expelled  from,  or  deprived  of  the 
actual  possession  by  process  of  law,  consequent  upon  a  judgment,  or  by 
the  exercise  of  the  common-law  right  of  entry,  or  when  he  voluntarily 
but  actually  abandons  possession,  and  surrenders  to  an  adverse  title 
asserted  against  him.  Rawle's  Covenants  for  Title,  241.  Thus,  an 
entry  by  a  mortgagee  for  the  purposes  of  a  foreclosure  has  been  held 
to  be  an  eviction  of  the  mortgagor's  grantee,  although  he  was  left  in 
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possession.  Txifts  v.  AdamSy  8  Pick.  547 ;  White  v.  Whitney,  3  Mete. 
81 ;  Furnas  v.  Durgin,  119  Mass.  500;  S.  C,  20  Am.  Rep.  341.  And 
one  in  possession  of  land  under  covenants  of  warranty  is  not  bound  to 
contest  a  paramount  title  asserted  and  threatened  to  be  enforced  against 
him,  but  may  yield  to  it  voluntarily.  Hamilton  v.  Cutis,  4  Mass. 
349;  Sjprague  v.  Baher,  17  id.  58G;  Mitchell  v.  Warner,  5  Conn.  521 ; 
Booth  V.  Starr,  5  Day,  282.  But  if  he  does  so,  he  assumes  the  risk 
and  the  burden  of  showing  such  title  to  be  paramount.  Peck  v.  Hens- 
ley,  20  Tex.  673. 

It  is  a  constructive  eviction  when  such  grantee  or  lessee,  being  entitled 
to  be  put  in  possession  under  his  deed  or  lease,  has  never  had  it,  nor  been 
able  to  obtain  it,  by  reason  of  a  paramount  adverse  title ;  or  when  he 
accepts  a  lease  or  other  conveyance  under  an  adverse  claimant,  either 
before  or  after  a  judgment  establishing  the  title  of  such  claimant,  and 
remains  in  possession,  as  he  may  lawfully  do  if  such  title  is  in  fact  para- 
mount ;  or  when  the  eviction  is  not  of  the  land  itself,  but  of  somethino- 
which  represents  the  land,  or  of  some  incident  to  its  enjoyment.  Rawle's 
Covenants,  etc.,  241 ;  Loomis  v.  Bedel,  11  IS".  H.  74 ;  Turner  v.  Good- 
rich, 26  Yt.  709. 

ARTICLE  II. 

AS   TO   KEAL    ESTATE. 

Section  1.  In  general.  The  ancient  rule  that  covenants  of  quiet 
enjoyment  and  warranty  of  title  might  be  implied  from  the  terms  "  give, 
grant,"  etc.,  in  a  conveyance  of  land,  has  to  a  considerable  extent  been 
abrogated  by  statute  or  usage  in  this  country,  and  a  grantee  who 
wishes  to  protect  himself  against  a  lack  or  failure  of  title  in  his  grantor 
should  see  that  express  covenants  on  that  subject  are  inserted  in  his 
deed. 

A  covenant  for  quiet  enjoyment  relates  only  to  the  possession,  and 
any  wrongful  eviction  by  the  grantor  or  landlord,  or  lawful  eviction  by 
third  parties,  is  a  breach  thereof ;  while  a  covenant  of  warranty  relates 
to  the  title,  and  an  eviction  is  a  breach  of  that  covenant  only  when  it 
is  by  paramount  title.  If  either  of  those  covenants  be  broken,  the 
covenantee  has  an  immediate  right  of  action  against  the  covenantor, 
which  will  also  avail  him  as  a  defense  to  an  action  by  the  latter  founded 
upon  the  same  transaction.  McGary  v.  Hastings,  39  Cal.  360  ;  S.  C, 
2  Am.  Rep.  456 ;  Tiirner  v.  Goodrich,  26  Yt.  709 ;  Brady  v.  SpurcJc, 
27  111.  478  ;  Stevmrt  v.  Drake,  4  Halst.  (N.  J.)  139  ;  St.  John  v.  Palmer, 
5  Hill,  599;  Fowler  v.  Poling,  6  Barb.  165;  Beehe  y.  Swartwout,  3 
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Gilm,  (111.)  162.  But  upon  this  subject  see  title  Covenants,  Vol.  2,  pp. 
381-393. 

§  2.  When  a  defense  by  a  tenant.  In  every  lease  for  years  there 
is  an  implied  covenant  for  quiet  enjoyment,  if  none  is  expressed ;  and 
an  eviction  which  amounts  to  a  breach  of  that  covenant  is  a  good  defense 
to  an  action  for  the  rent.  To  constitute  an  eviction  which  will  suspend 
the  rent,  it  is  not  necessary  that  there  should  be  an  actual  physical  ex- 
pulsion from  any  part  of  the  premises ;  but  any  act  of  a  permanent  char- 
acter, done  by  the  procurement  of  the  landlord  with  the  intention  of 
depriving  the  tenant  of  the  enjoyment  of  the  premises  demised,  or 
of  any  part  of  them,  will  operate  as  such.  Ujpton  v.  Townend,  17  C. 
B.  30 ;  1  Jur.  (N".  S.)  1089 ;  25  L.  J.  C.  P.  44 ;  3forrison  v.  Chadwick, 
7  C.  B.  2G6  ;  6  D.  &  L.  567 ;  13  L.  J.  C.  P.  189 ;  Salmon  v.  Smitli,  1 
Saund.  204,  n.  2 ;  CoTburn  v.  Morrill,  117  Mass.  262 ;  S.  C,  19  Am. 
Rep.  415.  Such  an  eviction  will  suspend  the  rent,  not  merely  for  the 
part  of  the  premises  of  Avliich  the  tenant  is  dispossessed,  but  for  the 
whole  demised  premises,  until  he  is  restored  to  full  possession,  even 
though  he  still  retains  a  part.  Thus,  if  the  landlord  takes  possession  of 
a  part  of  the  premises  with  intent  to  deprive  the  tenant  of  its  use  and 
enjoyment,  or  if,  without  the  tenant's  consent,  he  erects  a  building  upon 
the  premises  demised,  or  even  builds  a  wall  under  the  eaves  of  the  de- 
mised building,  so  that  the  tenant  is  thereby  deprived  of  the  beneficial 
use  of  any  part  thereof,  such  act  of  his  will  suspend  the  rent  as  to  the 
Avliole  premises,  and  furnish  the  tenant  a  good  defense  to  an  action  for 
its  recovery.  Eoyce  v.  Guggenheim,  106  Mass.  201 ;  8  Am.  Rep.  322; 
Sherman  v.  Williams,  113  Mass.  481  ;  18  Am.  Rep.  522;  Leishmanv. 
^¥hite,  1  Allen,  489 ;  Christopher  v.  Austin,  11  1^.  Y.  (1  Kern.)  216 ; 
People  V.  Gedney,  10  Hun;  151.  Vol.  4,  pp.  278,  279. 

So,  also,  if  the  landlord  creates  a  nuisance  near  to  the  premises,  or 
renders  them  untenantable  or  less  fit  for  use ;  or  deliberately  commits 
acts  which  would  justify  the  tenant  in  quitting  the  premises,  such  as 
bringing  lewd  women  into  another  part  of  the  same  building,  and  cre- 
ating nocturnal  disturbances  in  their  company ;  or  tearing  down  a  par- 
tition between  the  entrance  leading  to  the  tenant's  room  and  a  grog- 
shop, so  as  to  compel  persons  having  business  with  the  tenant  to  pass 
through  such  grog-shop.  Eldred  v.  Leahy,  31  Wis.  546 ;  Dyett  v. 
Pendleton,  8  Cow.  727 ;  Rogers  v.  Ostrom,  35  Barb.  523.  Vol.  4,  pp. 
235,  279. 

An  eviction  by  a  third  party  by  virtue  of  legal  process  is  also  a  breach 
of  the  covenant  for  quiet  enjoyment,  and  suspends  the  rent.  Washburn 
on  Real  Property,  428. 

Where  a  tenant  yields  the  possession  of  the  demised  premises,  in 
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pursuance,  or  in  consequence  of  a  judgment  for  the  recovery  of  posses- 
sion,  to  the  person  adjudged  to  be  the  rightful  owner  of  the  paramount 
title,  it  is  an  eviction,  and  he  is  discharged  from  the  payment  of  rent. 
Home  Life  Ins.  Co.  v.  Sherman,  46  N".  Y.  (I  Sick.)  370. 

The  defense  of  eviction  may  be  deemed  based  upon  failure  of  con- 
sideration, or  upon  damages  sustained  by  reason  of  the  wrongful  acts  or 
omissions  of  the  landlord,  as  well  as  upon  breach  of  covenant ;  and,  under 
the  practice  established  by  the  ISTew  York  and  other  similar  codes,  it  is 
immaterial  to  which  it  is  referred. 

§  3.  When  not  a  defense  by  a  tenant.  Whether  the  act  of  the 
landlord  in  taking  possession  of  the  premises  shall  be  considered  an 
eviction,  or  a  mere  trespass,  depends  upon  his  intent ;  and  where  such 
act  is  not  of  a  permanent  character,  or  the  intention  to  deprive  the 
tenant  of  the  enjoyment  of  the  premises  as  demised  is  wanting,  it  is 
no  defense  to  an  action  for  the  rent.  Hayner  v.  Smith,  63  111.  430  ; 
S.  C,  14  Am.  Kep.  124.  See,  also,  Bennett  v.  Bittle,  4  Eawle,  339  ; 
Wilson  V.  Smith,  5  Yerg.  (Tenn.)  379.  It  has  been  so  held,  in  a  case 
where  the  landlord  put  up  a  fence  and  by  mistake  cut  off  a  part  of  tlie 
demised  premises,  but  upon  discovery  of  the  mistake  offered  to  remove 
it.  Mirick  v.  Hoppin,  118  Mass.  582.  And  in  a  case  where  rooms 
beneath  the  demised  premises  were  occupied  by  another  tenant  of  the 
same  landlord,  who  v/as  of  notoriously  bad  character,  and  who  used 
them  for  purposes  of  prostitution,  causing  great  disturbance  of  the  tenant 
above,  but  there  was  no  evidence  that  the  landlord  let  such  rooms 
for  the  purpose  of  being  so  used  as  to  disturb  that  tenant,  or 
that  he  knew  of  their  being  put  to  such  use,  or  that  any  evidence 
thereof  was  given  him,  that  fact  alone  was  held  not  to  constitute  a  de- 
fense to  an  action  for  rent.  De  Witt  v.  Pierson,  112  Mass.  8  ;  S.  C, 
17  Am.  Rep.  58.  Nor  is  it  any  defense,  where  the  premises  are  taken 
according  to  law  by  competent  municipal  authoiity.  O' Brien  v.  Ball, 
119  Mass.  28. 

A  landlord  may  erect  a  building  on  a  lot  adjoining  premises  demised 
by  him,  though  it  darkens  the  windows  of  the  building  on  the  lot 
demised.  Such  erection  is  not  an  eviction  of  the  tenant,  though  it 
may  be  a  ground  for  damages.  Palmer  v.  Wetmore,  2  Sandf.  (IS^.  Y.) 
316.  And  see  Yol.  1,  pp.  292-297 ;  Doyle  v.  Lord,  64  X.  Y.  (19  Sick.) 
432  ;  S.  C,  21  Am.  Eep.  629. 

§  4.  When  a  defense  to  a  grantee.  An  eviction  by  paramount 
title  is  a  breach  of  the  covenant  of  warranty  in  a  deed,  as  well  as  of  that 
for  quiet  enjoyment,  and  is  a  defense  to  an  action  for  the  purchase- 
money.  But  the  mere  existence  of  a  superior  title,  which  has  never 
been  enforced,  does  not  amount  to  such  a  breach.  A  grantee,  who  takes 
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possession  under  a  "warranty  deed,  giving  notes  for  the  purchase- 
money,  cannot  resist  payment  thereof,  unless  he  is  disturbed  in  or  ex- 
pelled from  his  possession  b}'^  such  a  title,  though  it  need  not  be  by  legal 
process.  Laforge  v.  Mathews^  (S'^  111.  328.  It  is  sufficient  that  he  is 
threatened  with  eviction  by  an  outstanding  paramount  title,  of  which 
he  had  no  notice  at  the  time  of  his  purchase ;  or  that  he  has  yielded 
possession  to  a  person  asserting  such  a  title ;  or  that  the  rightful  owner, 
"finding  the  premises  vacant,  has  taken  possession.  Price  v.  Blount^ 
41  Tex.  472 ;  St.  John  v.  Palmer,  5  Hill,  599  ;  Fowler  v.  Poling,  6 
Barb.  1G5  ;  Beehe  v.  Swartwout,  3  Gilm.  (111.)  162. 

It  is  also  a  good  defense  to  such  an  action,  that  the  mortgagee,  under 
a  morto-aoce  existino;  at  the  date  of  the  deed,  has  entered  and  taken 
legal  possession  of  the  premises ;  or  that  the  covenantor  has  suffered  such 
a  mortsrao-e  to  be  foreclosed,  even  thouo^h  the  covenantee  has  himself 
become  the  purchaser  at  the  foreclosure  sale  {Tufts  v.  Adams,  8  Pick. 
537  ;  Coicdry  v.  Coit,  44  K.  Y.  [5  Hand]  382 ;  S.  C,  4  Am.  Eep. 
690)  ;  or,  that  the  land  conveyed,  with  such  covenant,  has  been  sold 
under  a  prior  judgment  lien,  and  the  covenantee  is  liable  to  be  evicted 
under  such  sale  ;  or  that  an  officer  has  delivered  seizin  thereof  to  the 
creditor,  in  satisfoction  of  his  execution  {FrUheex.  Hoffnagee,  11  Johns. 
50  ;  Blgelow  v.  Jones,  4  Mass.  512  ;  Barrett  v.  Porter,  14  id.  143) ; 
or  that  possession  has  been  taken  by  anotlier  grantee  of  the  same  land, 
under  a  deed  from  the  same  grantor  executed  subsequent  to  but  re- 
corded before  that  of  such  covenantee.  Curtis  v.  Deering,  12  Me. 
499. 

If  the  covenantee  submits  to  an  asserted  adverse  title,  and  then  sets 
that  up  as  a  defense  to  an  action  for  rent,  the  burden  of  proof  is  upon 
him  to  show  that  such  title  is  paramount  to  that  of  his  grantor.  Ham- 
ilton V.  Outts,  4  Mass.  349.  Yol.  4,  p.  234. 


AETICLE  III. 

AS  TO  PERSONAL  PKOPERTY. 

Section  1.  In  general.  It  is  of  the  essence  of  a  contract  for  the 
sale  of  chattels,  that  the  vendor  has  a  perfect  title  thereto,  and  that 
they  are  unincumbered,  so  that  the  purchaser  shall  acquire  a  title  which 
is  free  and  clear.  Dresser  v.  Ainsioorth,  9  Barb.  619.  And  where  a 
vendor  sells  property  which  is  in  his  possession,  the  law  will  imply  a 
warranty  that  he  has  good  title.  The  English  cases  seem  not  to  be  uniform 
on  this  subject,  but  this  rule  is  well  supported  there,  and  has  a  great 
weight  of  authority  in  its  favor  in  this  country.     2  Bla.  Com.  451  ;  3  id. 
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165 ;  Story  on  Sales,  §§  367-373  ;  Simms  v.  Marryatt,  12  Q.  B.  281 ; 
Bevj  V.  Barber,  3  Cow.  272  ;  SweU  v.  Colgate,  20  Johns.  196 ;  Burt 
V.  Dewey,  40  X.  Y.  (1  Hand)  2S3  ;  Coolidgex.  Brigliam,  1  Mete.  551 ; 
Dorsey  v.  Jachnan,  I  S.  &  E.  12;  BicTtS  v.  Dillahunty,  8  Port- 
(Ala.)  133 ;  Chancellor  v.  Wiggins,  1  B.  Monr.  201 ;  Gross  r.  Kier- 
ski,  41  Cal.  111.  Yol.  5,  pp.  560,  561. 

K  the  vendor  is  out  of  possession  at  the  time  of  the  sale,  and  makes 
no  express  waiTanty  of  title,  none  will  be  implied.  McCoy  v.  Artcher, 
3  Barb.  323  ;  Dresser  v.  AinsicoHh,  9  id.  619  ;  Edich  v.  Crim,  10  id. 
445 ;  Scranton  v.  Clark,  39  X.  Y.  (12  Tiff.)  220.  Though  contro- 
yerted  (see  Story  on  Sales,  §  367),  this  distinction  seems  to  be  hrmly  es- 
tablished. 1  Parsons  on  Contracts,  575  ;  Huntingdon  v.  Hall,  36  Me. 
501 ;  Scott  \.  Hix,  2  Sneed  (Tenn.),  192 ;  Storm  \.  Smith,  43  Miss, 
497.     Yol.  5,  p.  561. 

The  vendor  of  chattels  with  warranty  of  title,  express  or  implied,  is 
bound  to  protect  the  purchaser  in  his  title ;  and  is  answerable  to  him 
if  the  proj)erty  is  taken  away  from  the  latter  by  one  who  has  a  better 
title,  whether  such  vendor  knew  of  the  defect  in  his  title  or  not.  See 
Yol.  5,  tit.  Sales.  If  notified  of  a  suit  against  the  purchaser  in  respect 
to  such  title,  he  is  bound  to  defend  it,  or  to  indemnify  the  piux-haser. 
Brewster  v.  Countryman,  12  Wend.  446,  450 ;  Barney  v.  Devjey,  13 
Johns.  224;  Blasdale  v.  Bahcock,  1  id.  517.  Such  a  deprivation 
of  the  purchaser's  possession  of  personal  property  is  equivalent  to  an 
eviction  from  real  property  by  title  paramount,  and  confers  similar 
rights. 

As  in  the  case  of  real  property,  an  eviction,  though  necessary  to  give 
the  purchaser  a  right  of  action  or  ground  of  defense,  need  not  be  by 
process  of  law  ;  but  the  purchaser  may  surrender  possession  to  the  real 
owner,  and  can  then  maintain  an  action  against  his  vendor  for  the 
breach  of  warranty ;  or  he  may  take  an  assignment  of  his  vendor's 
right  of  action  against  the  person  from  whom  he  purchased,  and  sue 
the  latter.  Bordewell  v.  Colie,  1  Lans.  (X.  Y.)  141  ;  S.  C.  affirmed, 
45  X.  Y.  (6  Hand)  494. 

A  vendee  has  the  right  to  rescind  a  contract  of  sale,  and  recover 
back  his  advances,  even  upon  the  discovery  of  a  total  failm-e  of  the 
vendor's  title,  if  the  contract  is  executory ;  but  if  it  is  executed,  and 
there  was  no  express  affirmation  of  title,  he  must  wait  until  his  title  is 
attacked.  And  if  the  title  to  a  portion  of  the  property  fails,  and  such 
portion  is  material  to  tlie  enjo}anent  of  the  rest,  or  fonned  a  material 
inducement  to  the  pm'chase,  or  if  the  contract  was  entire,  he  may 
rescind  and  refuse  to  receive  the  remainder.  Stoiy  on  Sales,  §§  407- 
423  ;  and  see  Yol.  5,  tit.  Sales.  If  he  has  paid  the  purchase-money,  he 
may  recover  it  back,  upon  such  f ailm'e  of  title. 
Yol.  YI.— 91 
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§  2.  Eviction  of  purchaser  of  personal  property,  when  a  defense. 

An  eviction  wliieli  will  sustain  an  action  by  the  purchaser  against  his 
vendor,  will  also  avail  him  as  a  defense  to  an  action  for  the  unpaid 
purchase-money.  Thus,  if  the  true  owner  of  personal  property  recovers 
it  in  an  action  against  one  who  purchased  it  from  a  third  party,  and 
the  latter  had  notice  of  the  suit  and  an  opportunity  to  defend  it,  such 
recovery  is  a  conclusive  bar  to  an  action  by  him  for  the  purchase- 
money.     Barney  v.  Dewey ^  13  Johns.  224. 

An  eviction  by  the  act  of  the  A^endor  himself  will  have  the  same 
effect.  If  he  rescinds  the  contract  of  sale  on  account  of  fraud  or  non- 
payment, and  reclaims  the  goods,  or  even  brings  an  action  for  that 
purpose,  he  cannot  maintain  an  action  for  the  price.  Morris  v.  Rex- 
ford,  18  N.  Y.  (4  Smith)  .552. 

Stoppage  in  transitu  is  usually  but  a  mere  exercise  of  the  vendor's 
common-law  right  of  lien,  leaving  the  title  in  the  purchaser,  and  is 
therefore  not  such  an  eviction  as  will  protect  the  latter  in  an  action  for 
the  price  ;  but  the  vendor  may  still  maintain  an  action  therefor,  if  he 
is  ready  to  deliver  on  demand  and  payment.  Kymer  v,  Suioercrojypy  1 
Camp.  109 ;  Newhall  v.  Vargas,  15  Me.  314 ;  Vol.  5,  tit.  Sales. 

§  3.  Wlieu  not  a  defense.  Mere  want  of  title  in  the  vendor  of 
goods  is  no  defense  to  an  action  for  the  purchase-money,  unless  the 
real  owner  has  recovered  against  the  purchaser.  Case  /.  Hall,  24 
Wend.  102 ;  Sweetman  v.  Prince,  26  N.  Y.  (12  Smith)  224 ;  Burt  v. 
Dewey,  40  N".  Y.  (1  Hand)  283. 

There  is  no  implied  warranty  upon  a  sale  of  chattels  by  a  sheriff,  or 
by  an  executor,  administrator  or  other  trustee ;  and  consequently  an 
eviction  by  paramount  title  from  personal  property,  purchased  at  such  a 
sale,  is  no  defense  to  an  action  for  the  price.  Yates  v.  Bond,  2  Mc- 
Cord  (S.  C),  382;  Davis  v.  IBmt,  2  Bailey,  412;  Bashore  v.WJiis- 
ler,  3  Watts,  490 ;  Robinson  v.  Cooi?er,  1  Hill  (S.  C),  288  ;  Stone  v. 
Pointer,  5  Munf.  287 ;  Thayer  v.  Sheriff,  2  Bay,  169  ;  Ricks  v.  Dillor 
h%mty,  8  Port.  (Ala.)  133;  Mochhee  v.  Gardner,  2  Harr.  &  Gil.  176. 

§  4.  How  interposed.  The  defense  of  eviction,  whether  it  was  caused 
by  the  act  of  the  vendor  or  by  paramount  title,  is  substantially  one  of 
failure  of  consideration.  Under  the  common  law  practice,  this  defense, 
or  that  of  want  of  title  in  the  plaintiff,  may  be  set  up  as  a  bar  to  an 
action  for  purchase-money,  by  a  special  plea ;  and  this  was.  formerly 
permitted  in  New  York,  even  in  an  action  upon  a  sealed  instrument 
given  for  such  purchase-money.  Case  v.  Boughton,  11  Wend.  10'\ 
The  code  of  New  York,  and  those  of  other  States  copied  from  it,  would 
seem  to  require  such  a  defense  to  be  set  out  specially  in  the  answer ;  it 
being  one  which  avoids  by  subsequent  matter  an  admitted  contract,  or 
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shows  that  the  cause  of  action  has  been  discharged.  Under  the  code 
practice,  probably  the  defendant' s  claim  for  damages  for  the  eviction 
or  breach  of  warranty  could  be  set  up  in  the  answer  as  a  counter-claim, 
and  recovered  in  the  same  action,  without  resort  to  an  independent  or 
a  cross  action  therefor, 

§  5.  Burden  of  proof.  A  defendant,  who  sets  up  an  eviction  as  an 
affirmative  defense,  is  bound  to  prove  that  fact.  If  such  eviction  was 
by  suit,  and  the  person  from  whom  he  derived  title  had  notice  of  the 
suit  and  an  opportunity  to  defend  it,  the  defendant  is  not  bound  to  show 
that  the  title  by  which  he  was  evicted  was  paramount  to  that  under 
which  he  himself  claims;  but  if,  upon  the  assertion  of  the  adverse  title 
against  him,  he  voluntarily  yielded  to  it,  he  thereby  assumed  the  burden 
of  proving  such  title  to  be  paramount.  Peek  v.  Hendey^  20  Tex.  673 ; 
BonUwell  v.  Colie,  1  Lans.  141 ;  45  N.  Y.  (6  Hand)  494 ;  and  Sweet- 
man  V.  Prince,  26  N.  Y.  (12  Smith)  224. 

§  6.  When  a  defense  for  a  bailee.  A  bailee,  put  in  possession  of 
the  personal  property  of  another  for  some  temporary  purpose,  is  bound 
to  exercise  a  certain  degree  of  care  in  respect  to  it,  the  extent  of  which 
is  governed  to  a  great  extent  by  the  purpose  for  which  it  is  intrusted  to 
him,  and  the  proportion  of  benefit  to  be  derived  from  the  bailment  as 
betM^een  him  and  his  bailor.  But  there  is  one  duty  which  is  incumbent 
upon  every  bailee ;  that  of  returning  the  property  to  his  bailor  at  the 
time  fixed,  or  upon  proper  demand  ;  and  a  corres[>onding  liability  for 
damages,  if,  without  a  sufficient  excuse,  he  fails  so  to  return  it.  His 
receipt  of  the  ])roperty  from  the  bailor  estops  him  from  denying  the 
title  of  such  bailor ;  but  that  estoppel  ceases  whenever  the  bailment 
is  determined  1)y  what  is  equivalent  to  an  eviction  by  title  paramount. 

As  a  general  rule,  it  is  no  defense  to  a  bailee,  in  an  action  for  a  non- 
delivery, that  he  has  become  aware  of  a  superior  title  in  a  third  person ; 
but  there  must  be  something  equivalent  to  an  actual  eviction  by  valid 
legal  process.  Shelhury  v.  Scotsford,  Yelv.  23  ;  Biddle  v.  Bond,  34 
L.  J.  Q.  B.  137 ;  11  Jur.  (X.  S.)  425  ;  13  W.  R.  561 ;  12  L.  T.  (K  S.) 
178;  JShidd  v.  Montanye,  38  Wis.  511;  20  Am.  Eep.  25;  Barnard 
V.  Kohle,  54  N.  Y.  516;  Sheridan  v.  ISTew  Quay  Co.,  4  C.  B.  (X.  S.) 
618  ;  Great  Western  B.  B.  Co.  v.  McComas,  33  111.  185. 

It  is  a  good  defense  to  a  bailee,  in  such  an  action,  that  the  property 
has  been  reclaimed  by  the  true  owner,  or  taken  out  of  his  possession  by 
virtue  of  legal  process  against  his  bailor.  Edson  v.  Weston,  7  Cow.  278; 
Huntington  v.  Douglass,  1  Abb.  (E.  S.)  385.  And  if  the  bailee  has  been 
compelled  to  pay  for  the  property,  in  an  action  by  the  true  owner,  of 
which  the  bailor  had  notice,  he  may  set  up  that  fact  as  a  defense  to  an 
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action  by  the  bailor  for  the  same  property.     Cook  v.  Holt^  48  K.  Y.  (3 
Sick.)  275. 

If  a  thing  hired  by  a  bailee  is  lost  or  injured  by  inevitable  casualty, 
or  taken  from  him  by  irresistible  force,  without  his  fault,  that  will  re- 
lieve him  from  liability  for  its  non-return.  Afnes  v.  Belden,  17  Barb. 
513. 

A  carrier  is  excused  for  non-delivery  when  the  goods  intrusted  to 
him  are,  without  any  act,  fault,  or  connivance  on  his  part,  seized  by 
virtue  of  valid  legal  process,  and  taken  out  of  his  possession,  and  he 
may  set  that  up  as  a  defense.  Ohio  i&  Miss.  My.  Co.  v.  Yoke,  51  Ind. 
181 ;  S.  C,  19  Am.  Rep.  727  ;  YanWinUe  v.  U.  8.  Mail Steamshij) 
Co.,  37  Barb.  122;  Biirton  v.  WilUnson,  18  Yt.  186;  Bliveny.Rud. 
Biv.  R.  R.  Co.,  36  N.  Y.  403 ;  WesUrn  Trans.  Co.  v.  Barber,  56  I^. 
Y.  (11  Sick.)  544.     Yol.  2,  pp.  24,  29.  ■ 

It  is  the  duty  of  the  carrier,  in  such  a  case,  to  give  immediate  notice 
of  the  seizure  to  the  shipper.  But  it  is  no  excuse  for  the  carrier  if  the 
seizure  is  by  process  against  a  person  not  the  owner  of  the  property 
{Barnard  v.  Koble,  3  Daly  [N.  Y.],  35 ;  54  K  Y.  516  ;  Edwards  v. 
White  Line  Trans.  Co.,  104  Mass.  159 ;  S.  C,  6  Am.  Eep.  213 ;  Ball 
V.  Liney,  48  K.  Y.  [3  Sick.]  6  ;  S.  C,  8  Am.  Rep.  511) ;  nor  is  a  seizure 
by  legal  process  any  excuse,  if  the  goods  were  by  law  exempt.  Kiff 
V.  Old  Colony  R.  R.  Co.,  117  Mass.  591 ;  S.  C,  19  Am.  Rep.  429. 

A  carrier  is  also  excused,  if  the  shipper  takes  the  goods  from  him  by 
the  exercise  of  his  common-law  right  of  stoppage  iti  transitu.  Oppen- 
heim  V.  Russell,  3  Bos.  &  Pul.  42;  Morley  v.  Hay,  3  M.  &  R.  696. 
And  it  has  also  been  held  a  good  defense,  that  the  goods  were  taken 
from  his  possession  by  an  armed  force,  without  any  negligence  or  com- 
plicity on  his  part.  Abraham  v.  JS'unn,  42  Ala.  51 ;  Yale  v.  Oliver, 
21  La.  Ann.  454.     Yol.  2,  pp.  28,  29. 

The  burden  of  proof  to  excuse  a  non-delivery  is  upon  the  carrier. 
Chapman  v.  New  Orleans,  etc.,  R.  R.  Co.,  21  La.  Ann.  224. 

A  warehouseman  or  a  pledgee  may  set  up  as  a  defense,  that  the 
goods  were  feloniously  taken  from  him  by  a  stranger,  or  even  by  his 
own  servant,  without  any  negligence  on  his  part ;  but  that  will  not  ex- 
cuse a  borrower. 

A  pledgee  may  even  submit  to  a  paramount  title,  when  he  learns  of 
it,  and  restore  the  property  to  the  lawful  owner,  and  then  set  up  the 
right  of  such  owner  as  a  defense  to  an  action  by  the  pledgor  for  the 
recovery  of  the  pledge.  Cheesman  v.  Exall,  6  Exch.  341.  In  so 
doing,  he  must  of  course  assume  the  burden  of  establishing  the  para 
mount  title  of  the  person  to  whom  he  has  delivered  it.  See  Yol.  5, 
p.  180,  tit.  Pledge. 
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CHAPTER  XXIV. 

EXECUTION. 
ARTICLE   I. 

GENERAL    KULES    AND    PKINCIPLES. 

Section  1.  In  general.  An  execution  is  a  final  process  issuing  out 
of  a  court  to  enforce  tlie  payment  of  a  judgment  rendered  therein  in 
favor  of  tlie  judgment  creditor,  against  the  judgment  debtor.  It  there- 
fore follows  as  a  matter  of  course  that,  in  order  to  be  operative,  it 
must  strictly  foHow  tlie  judgment,  both  as  to  the  parties  and  the 
amount ;  otherwise  it  is  void  and  will  not  operate  as  a  protection  to  the 
officer  making  a  levy  under  it.  Thus,  where  an  execution  issued  for 
two  dollars  and  forty  cents  more  than  the  judgment,  it  was  held  to  be 
void  {Prcscott  v.  Presoott,  62  Me.  428;  Braclley  v.  Sadler,  57  Ga.  190)  ; 
and  the  same  is  true  where  costs  are  included  in  the  execution  when 
the  judgment  does  not  include  them.  Den  v.  Morse,  12  IST.  J.  Law, 
331.  So  it  must  correctly  state  the  time  wlien  the  judgment  was  ren- 
dered.    Rider  v.  Alexander,  1  D.  Chip.  (Yt.)  274. 

But  it  has  been  held  that  the  mere  fact  that  there  is  a  slight  dis- 
crepancy, such  as  the  omission  of  interest  in  the  execution  where  inter- 
est has  been  given,  will  not  invalidate  an  execution  sale  where  there  is 
no  suggestion  that  there  was  any  other  judgment  or  execution  between 
the  parties.  Brace  v.  Shaw,  16  B.  Monr.  (Ky.)  43.  It  is,  however, 
held  in  I^orth  Carolina,  that  an  execution  so  issuing  is  void,  and  that 
the  purchaser  at  a  sale  thereunder  acquired  no  title.  Collais  v.  Mo- 
Leod,  8  Ired.  (K.  C.)  L.  221.  So  in  another  case  where  a  judgment 
on  a  bond  was  for  §2,000,  to  be  satisfied  by  the  payment  of  $395.44 
assessed  damage  by  statute  provision,  and  the  execution  issued,  thereon 
recited  a  judgment  for  $395.44,  the  variance  between  the  judgment 
and  execution  was  fatal,  and  a  sale  under  the  execution  void  (  Walker 
V.  MarsJiall,  7  Ired.  [N.  C]  L.  1) ;  and  upon  principle  the  doctrine  of 
the  Xorth  Carolina  courts  would  seem  to  be  correct.  The  enforce- 
ment of  a  judgment  by  execution  and  a  levy  thereunder  is  an  arbi- 
trary proceeding,  and  has  no  validity  unless  it  strictly  conforms  to  the 
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law.  It  is  issued  to  enforce  a  judgment  and  has  no  validity  unless  a 
judgment  has  been  rendered  upon  which  it  can  issue,  and  if  it  misre- 
cites  the  judgment  as  to  the  amount  thereof,  it  cannot  stand  npon  the 
record ;  and  as  parol  evidence  is  not  admissible  in  aid  of  it,  it  is  not 
easy  to  understand  how  it  can  be  supported  as  a  valid  legal  instrument. 
In  any  event,  if  such  an  execution  is  not  absolutely  void,  it  is  voidable, 
and  will  be  quashed  upon  motion  or  other  proper  proceedings.  Oris- 
well  V.  Hagsdale,  18  Tex.  4^3  ;  Bain  v.  Chrisman,  27  Mo.  293  ;  Cojye- 
ley  V.  Bonner,  7  La.  Ann.  578  ;  Washijigton  v.  Ewing,  Mart.  &  Yerg. 
(Tenn.)  45;  Com.  v.  Fisher,  2  J.  J.  Marsh.  (Ky.)  137.  But  where 
the  judgment  and  execution  are  the  same  in  legal  effect,  a  mere  verbal 
variance  not  arnounting  to  a  misrecital  of  the  judgment  is  not  material. 
Perry  v.  Wldpple,  38  Yt.  278  ;  Thornton  v.  Lane,  11  Ga.  459  ,  Ilnn- 
ter  V.  Miller,  36  Mo.  143;  Healy  v.  Preston,  14  How.  (N.  Y.)  20; 
Spratt  V.  Peid,  3  Iowa,  489 ;  Montgomery  v.  Farley,  5  Mo.  233  ; 
Sanders  v.  Kentucky  Ins.  Co.,  4  Bibb  (Ky.),  471. 

In  New  York,  the  fact  that  an  execution  issues  for  too  much  does  not 
render  either  it  or  a  sale  made  under  it  void,  but  only  invalidates  the 
sale,  as  to  the  excess  {Pech  v.  Tiffany,  2  N.  Y.  [2  Comst.]  451) ;  and 
such  also  is  the  rule  in  California.  Franldin  v.  Merida,  50  Cal.  289. 
But  it  is  held  in  Georgia  that  such  an  execution  must  be  amended,  and 
that  a  j)revious  levy  fails,     Bradley  v.  Sadler,  57  Ga.  191. 

A  variance  between  an  execution  and  judgment  may  be  so  marked 
as  to  raise  the  inference  that  the  judgment  mentioned  in  the  writ  is 
not  the  judgment  upon  which  the  writ  issued,  but  such  inference  may 
be  rebuttod  by  proof  ;  and  if  it  appears  that  in  fact  the  judgment  in 
question  is  the  one  upon  which  the  writ  was  issued,  the  variance, 
though  an  irregularity,  does  not  render  the  writ  void.  Corhin  v. 
Pearce,  81  111.  461.  And  in  order  to  be  rendered  invalid  by  reason  of 
a  variance,  the  variance  must  be  material.  That  is,  it  must  be  of  such 
a  character  that  the  execution  is  not  supported  by  the  record  of  the 
judgment  on  which  it  Avas  issued.  Corhin  v.  Pearce,  81  111.  461.  See, 
also,  Perry  v.  Whipple,  38  Yt.  278 ;  Hunter  v.  Miller,  36  Mo.  143 ; 
Thornton  v.  Lane,  11  Ga.  459.  Thus,  if  a  judgment  is  rendered  agains 
heirs  for  lands  descended  to  them,  and  the  execution  is  issued  airainst 
"  the  goods,  chattels,  lands  and  tenements  "  of  the  heirs,  the  execution 
is  invalid  because  there  is  no  judgment  to  support  it.  Wcdker  v. 
Mirshall,  7  Ired.  (N.  C.)  L.  1.  So  where  the  execution  recites  a  judg- 
ment as  of  a  different  term  from  that  which  appears  of  record,  it  is 
irregular  and  void.  Rider  v.  Alexander,  1  D.  Chip.  (Yt.)  274.  But 
where  an  execution  does  not  misrecite  the  judgment,  but  does  not  in 
all  respects  properly  describe  it,  yet  if  there  is  in  the  execution  enough 
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stated  so  tliat  tlie  defect  can  be  supplied  bj  inference,  it  is  not  irregu- 
lar. Thus,  wliere  an  execution  simply  stated  the  rendition  of  a  judg- 
ment between  two  parties,  but  did  not  designate  in  whose  favor  it  was 
rendered,  but  it  was  signed  by  one  of  the  attorneys  of  record  for  the 
plaintiff,  it  was  held  that  from  these  facts  it  might  properly  be  inferred 
that  the  defendant  hi  the  action  was  the  judgment  debtor  referred  to. 
Harrison  v.  Aust  171,  14  Wis.  601.  So  where  an  execution  was  dated 
Oct.  21st,  1873,  and  recited  that  judgment  was  rendered  at  the  term 
held  "  on  the  first  Monday  of  September  last,  to  wit  on  the  fourteenth 
day  of  Oct.,  187-,"  it  was  held  that  there  was  enough  on  the  face  of 
the  execution  to  show  that  the  judgment  was  recovered  on  the  21st 
day  of  Oct.,  1873.     Stevens  v.  Ivoherts,  121  Mass.  555. 

The  execution  must  properly  describe  the  judgment  and  follow  it  as 
to  parties,  therefore,  where  the  judgment  is  against  several  joint  judc- 
meub  debtors,  the  execution  mu^t  issue  against  all  of  them,  although 
after  judgment  was  rendered,  but  before  execution  is  issued,  one  of  them 
has  been  discharged  as  a  bankrupt.  The  remedy  of  the  bankrupt 
debtor  is  to  apply  for  a  stay  of  execution  as  to  his  property.  Linn 
v.  Hamilton^  31  N.  J.  Law,  305. 

Wlien  the  judgment  is  in  rem,  the  execution  must  issue  in  rem. 
Thus,  where  a  judgment  is  entered  against  a  firm  on  a  note,  with  a 
warrant  of  attorney  to  confess  judgment,  not  under  seal,  signed  by 
one  of  the  firm  only,  in  the  name  of  the  firm  for  a  firm  debt,  it  was 
held  that  the  plaintiff  was  entitled  to  an  execution  against  the  firm 
effects,  but  not  against  the  other  members  of  the  firm.  Kneib  v. 
Graves,  72  Penn.  St.  104. 

Where  the  plaintiff  in  an  action  dies  pending  an  appeal  from  a  judg- 
ment, an  execution  issued  in  his  name  is  void.  But  it  may  be  amended 
upon  motion,  but  not  nunc  pro  tune,  if  the  rights  of  third  persons  will 
be  prejudiced  thereby  {Allen  v.  Thrall,  cited  in  41  Yt.  79  ;  Williams  v. 
Sharpe,  70  N.  C.  582) ;  and  if  one  or  more  of  several  defendants  die 
after  judgment,  the  execution  can  issue  only  against  the  survivors, 
Sheetz  V.  Wi/)ikooj?,  74  Penn.  St.  198.  "Where  a  judgment  is  obtained 
against  the  personal  property  of  a  deceased  debtor,  an  execution  issued 
against  his  executor  or  administrator  merely  describing  them  in  their 
representative  capacity,  is  irregular.  Olmsted  v.  Yredeiibxirgh,  10  How. 
(jST.  Y.)  215.  But  if  a  decree  or  judgment  is  against  an  executor  or 
administrator  for  the  absolute  payment  of  money,  the  execution  should 
command  a  levy  upon  his  property.  Davies  v.  Skidmore,  5  Hill  (JST. 
Y.),  501. 

Where  a  judgment  is  against  A  and  B,  but  the  execution  only  recites 
a  judgment  against  B,  it  is  no  protection  to  an  officer  who  levies  it  upon 
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the  property  of  A,  although  he  is  therehi  directed  to  do  so,  because 
upon  its  face  it  shows  tliat  there  is  no  judgmont  against  A  upon  which 
it  could  issue.  Wilton  Town  Co.  v.  Humphrey,  15  Kans.  372.  Where 
the  judgment  is  against  a  person  in  a  representative  capacity,  the  fact 
that  the  execution  issues  against  him  iu  this  form,  "  A,  administrator, 
etc.,"  without  stating  that  it  is  intended  to  operate  as  an  execution 
against  "  A  as  administrator,  etc. "  is  valid,  because  upon  its  face  it  is 
evident  that  it  issues  against  him  in  his  representative  and  not  in  his 
individual  capacity  {Fry  v.  Shehee,  55  Ga.  208) ;  and  an  officer  would 
not  be  justified  in  levying  such  an  execution  upon  the  individual  prop- 
erty of  A.  Olmsted  v.  Vredenhurgh,  10  How.  (K.  Y.)  215.  Where, 
however,  from  the  entire  record,  it  is  doubtful  whether  the  judgment 
is  against  a  person  in  his  representative  capacity  or  against  his  principal, 
a  levy  upon  the  property  of  the  principal  will  not  be  set  aside  or  held 
invalid,  if  there  is  enouo-h  in  the  record  to  warrant  an  inference  that 
the  judgment  was  intended  to  operate  against  the  principal. 

Thus,  where  an  officer  acting  under  an  execution  which  read  as 
follows,  "  You  are  commanded  to  take  into'your  possession  enough  of 
the  personal  property  of  The  Wilton  Town  Company  to  satisfy  a  judg- 
ment of  two  dollars  and  fifty-five  cents,  together  with  ail  costs  that 
have  or  may  accrue  in  a  case  wherein  IT.  was  plaintiff,  and  N.  and  B., 
officers  of  theW.  T.  06>.,  defendants,  rendered  this  20th  day  of  Feb- 
ruary, 1874,  etc.,"  levied  upon  property  of  the  said  W.  T.  Co.,  and 
where  it  was  doubtful,  from  the  whole  record,  whether  the  proceedings 
and  judgment  in  the  action  in  which  the  execution  issued  were  not  in 
fact  prosecuted  against  the  W.  T.  Co.,  and  the  execution  failed  to 
show  against  whom  the  judgment  was  in  fact  rendered,  it  was  held 
that  the  officer  was  protected  by  the  execution,  and  that  the  W.  T.  Co. 
could  not  recover  the  property  from  him  in  replevin.  Wilto7i  Town 
Co.  V.  Humphrey,  15  Kans.  372.  The  statutory  provisions  in  refer- 
ence to  the  issue  of  executions  should  be  strictly  complied  with,  and 
any  material  failure  in  that  respect  invalidates  the  writ.  Thus,  where 
the  statute  requires  the  writ  to  be  issued  under  the  seal  of  tlie  court, 
it  must  be  so  issued  or  it  is  invalid  on  its  face,  and  affords  no  protec- 
tion to  an  officer  acting  under  it  {King  v.  Balcer^  7  La.  Ann.  571),  and 
confers  no  title  upon  a  person  purchasing  property  sold  under  it.  Tns. 
Co.  V.  Hallocli,  6  Wall.  556.  But  where  the  statute  requires  that  an 
execution  shall  only  be  issued  by  order  of  court,  the  issue  of  the  Mn-it 
under  the  seal  of  the  court  is  sufficient  evidence  that  it  was  issued  by 
its  order.     Bryant  v.  Johnson,  21  Me.  301. 

Where  the  statute  provides  that  execution  shall  be  issued  by  the 
clerk,  of  the  court,  no  other  person  has  authority  to  issue  it,  and  an  ex- 
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edition  signed  and  issued  hy  tlie  judge  is  invalid  and  void  upon  its 
face.     Blount  v.  Wells,  55  Ga.  282 ;  Hernandez  v.  Drake,  81  111.  34. 

But  in  New  York  it  has  been  held  that  an  execution  issuing  out  of 
the  county  court  and  signed  by  the  plaintiffs  attorney,  even  if  void 
under  the  code,  because  not  signed  by  the  clerk,  will,  if  nothing  appears 
therein  to  notify  the  sheriff  that  it  was  issued  upon  the  transcript  of  a 
justice's  judgment,  protect  him  in  levying  upon  and  holding  the  prop- 
erty of  the  judgment  debtor  {Hill  v.  Haynes,  54  N.  Y.  [9  Sick.]  153), 
and  a  similar  rule  prevails  in  the  United  States  court.  Griswold  v. 
Connolly,  1  Wood  (C.  C),  193.  But,  even  where  an  execution  is 
regular  upon  its  face,  it  has  been  held  that  if  the  sheriff  has  notice  or 
knowledge  of  facts  aliunde,  that  render  it  void,  he  is  not  protected  by 
it.  Hill  V.  Haynes,  54  I^.  Y.  (9  Sick.)  153 ;  Grace  v.  Mitchell,  31 
Wis.  533;  11  Am.  Kep.  613.  Where,  however,  an  execution  is  merely 
irregular,  and  not  void  if  valid  on  its  face,  it  will  be  a  full  j)i"otec- 
tion  to  the  sheriff,  although  he  had  notice  of  the  irregularity.  3£c- 
Guinty  v.  Her  rich,  5  Wend.  240  ;  Rlngo  v.  Ward,  2  B.  Monn  (Ky.) 
127 ;  Gott  V.  Mitchell,  7  Blackf .  270. 

The  time  within  which  executions  may  be  issued  is  fixed  by  statute, 
and  must  be  complied  with  strictly  [Bacon  v.  Cropsey,  7  N.  Y.  195 ; 
Dewing  v.  Durant,  10  Gray,  29  ;  Harris  v.  Wetmore,  5  Ga.  64 ; 
Bryan  v.  Comly,  2  Miles  [Penn.],  271) ;  and  cannot  issue  under  any 
circumstances  until  a  judgment  has  been  rendered  upon  which  it  can 
be  predicated  {Parker  v.  Framhes,  2  K.  J.  Law,  115  ;  Marvin  v. 
Herrick,  5  Wend.  109 ;  Barrie  v.  Dana,  20  Johns.  307)  ;  and,  if  an 
execution  is  issued  before  the  time  within  which  by  statute  it  may 
issue,  without  special  leave  of  court,  when  that  power  is  accorded 
to  the  court,  it  is  irregular  and  will  be  set  aside.  Boby shall  v.  Oppen- 
heimer,  4  Wash.  (C.  C.)  388;  Dodge  v.  Chandler,  9  Minn.  97;  Teall 
V.  Van  Wyck,  10  Barb.  376.  But  it  seems  that  unless  execution  is 
stayed  the  fact  that  an  appeal  is  pending  will  not  prevent  its  issue. 
Howard  v.  Burlington,  35  Yt.  491.  But  a  judgment  upon  one  issue, 
when  there  is  still  another  issue  to  be  disposed  of,  will  not  uphold  an 
execution  {Beale  v.  Buchanan,  9  Penn.  St.  123) ;  nor  can  an  execu- 
tion issue  upon  an  interlocutory  judgment,  until  the  amount  has  been 
fixed  by  the  court  {Daniel  v.  Cooper,  2  Houst.  [Del.]  506) ;  nor  can 
one  execution  be  issued  upon  two  separate  judgments.  Doe  v.  Rue^ 
i  Blackf.  263. 

Where  the  statute  provides  the  time  within  which  an  execution  shall 

be  made  returnable,  if  it  is  made  returnable  at  a  later   period,    it   is 

irregular  and  will  be  set  aside  on  motion  of  the  defendant  {Stretter  v. 

!\<Jier,  3  Plow.  [K.  Y.]  67) ;  and  affords  no  protection  to  an  officei 
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proceeding  under  it,  as  he  is  presumed  to  know  the  law  relative  to  the 
time  of  its  return,  and  has  notice  of  its  invalidity  upon  the  face  of 
the  execution.  Fifield  v.  Richardson,  34  Yt.  410 ;  Bond  v.  Wilder^ 
16  id.  393.  But  this  will  depend  upon  the  language  of  the  statute,  and 
m  most  of  the  States  this  irregularity  is  held  to  only  render  the  execu- 
tion voidable,  at  the  election  of  the  defendant.  Zehr  v.  Doe,  3  Sm.  & 
M.  468 ;  Bernj  v.  HUei/,  2  Barb.  307  ;  IlUhurn  v.  State,  11  Mo.  188  ; 
Brown  v.  Hurt,  31  Ala.  146.  But  in  all  of  them  it  is  held  to  be  such 
an  irregularity  as  entitles  the  defendant  to  have  the  execution  quashed, 
if  he  so  elects.  Berry  v.  Riley,  2  Barb.  307 ;  MiTburn  v.  State,  11 
Mo.  188. 

At  common  law  an  execution  issued  in  the  name  of  a  plaintiff  who 
died  before  the  execution  is  void,  and  a  sale  made  under  it  conveys  no 
title.  People  v.  Bradley,  17  111.  485  ;  Steioart  v.  Wuchols,  15  Ala.  225; 
Trail  v.  Snoitffer,  6  Md.  308  ;  Bellinger  v.  Ford,  21  Barb.  311.  But 
as  to  the  rights  of  a  purchaser  under  such  a  sale,  see  Wilson  v.  Camj)- 
bell,  33  Ala.  249,  whore  it  was  In^ld  that  in  ejectment  against  a  purchaser 
on  execution,  the  execution,  if  regular  on  its  face,  was  admissible  for 
him,  although  its  validity  is  controverted  on  the  ground  of  the  plaintiff's 
death  before  it  issued.  But  if  the  fact  of  the  plaintiff's  death  is  thus 
established,  the  purchaser  takes  nothing  under  the  execution.  N"either 
can  an  execution  issue  upon  a  judgment  after  the  death  of  the  defend- 
ant [Cadmus  v.  Jackson,  52  Penn.  St.  295;  Tliompson  v.  Ross,  26 
Miss.  198;  Collier  v.  Windham.,  27  Ala.  291 ;  Doan  v.  Lisle,  19  Mo. 
650 ;  McMahon  v.  Glasscoch,  5  Yerg.  [Tenn.]  304);  and  even  though 
execution  issued  before  his  death,  and  a  levy  had  been  made  and  the 
property  advertised  for  sale,  his  death  abates  the  execution  and  the  sale 
falls,  unless  provision  is  made  to  the  contrary  by  statute.  Holeman  v. 
Roleman,  2  Bush  (Ky.),  514.  In  ISTew  York,  under  such  circumstances, 
it  is  held  that  the  execution  remains  valid,  and  that  the  sale  is  regular 
{Becker  v.  Becker,  47  Barb.  497 ;  Flanagan  y.  Tinen,  53  id.  587) ;  and 
so  in  Tennessee.  Gregory  v.  Chadwell,  3  Cold.  390.  So,  in  South 
Carolina  {Fox  v.  Lamar,  2  Brev.  217) ;  and  in  Pennsylvania  it  is  held 
that  an  execution  issued  against- a  deceased  judgment  debtor  is  not  void, 
but  only  voidable  {Speer  v.  Sample,  4  Watts,  367) ;  and  the  same  is 
held  in  New  Hampshire.  Butler  v.  Haynes,  3  N.  H.  21.  Wliere 
there  are  two  or  more  judgment  debtors,  an  execution  may  issue  against 
the  survivor.  Wade  v.  Watt,  41  Miss.  248  ;  Woodcock  v.  Bennett,  1 
Cow.  711;  Thompson  v.  Bondurarit,  15  Ala.  346.  Of  course  an  exe- 
cution issued  upon  avoid  judgment  is  void  ( J-ZJ^e  v.  Ward,  8  Mass.  79 ; 
Corbin  v.  Pearce,  81  111.  461);  and  an  execution  issued  when  there  ia 
no  judgment  upon  which  it  is  predicated,  is  a  mere  nullity,     Nahotirs 
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V.  Coche,  21-  Miss.  44.  Unless  execution  is  issued  witliin  tlie  period 
provided  bj  statute,  or  is  kept  on  foot  in  the  manner  provided  by  stat- 
ute, none  can  issue  until  the  judgment  has  been  revived  by  scire  facias 
or  such  other  process  or  method  as  is  provided  by  statute.  Braclcen  v. 
Wood.)  12  Ark.  605  ;  Reeves  v.  Burnham,  4  Miss.  25  ;  Sha_pardy.  Bail- 
leul,  3  Tex.  20 ;  Yaji  Cleave  v.  Haworth,  5  Ala.  188. 

But  it  is  generally  held,  that  an  execution  issued  after  the  period 
provided  by  statute,  is  not  void,  but  merely  voidable,  and  that  a  levy 
made  under  it  cannot  be  collaterally  attacked.  The  error  is  held  to  be 
one  that  the  debtor  can  waive  (  Willard  v.  Whijjple,  40  Yt.  219  ;  In- 
gram V.  Beth,  2  Strobh.  [S.  C]  207;  Bannan  v.  Bathlone,  3  Grant's 
Cas.  [Pa.]  259 ;  Corson  v.  WaRer,  16  Mo.  68),  and  it  is  held  that  the 
sheriff  is  bound  to  obey  it.  Mariner  v.  Coon,  16  Wis.  465  ;  Dawson 
V.  Shepherd,  4  Dev.  (N.  C.)  497.  But  in  Georgia,  Welch  v.  Builer, 
24  Ga.  445,  and  in  Texas,  such  executions  and  sales  under  them  are 
treated  as  void  {North  v.  Swing,  24  Tex.  193),  and  in  all  cases  an  exe- 
cution issued  on  a  dormant  judgment  would  doubtless  be  treated  as 
fraudulent  against  a  honajlde  purchaser,  subsequent  to  the  expiration 
of  the  limitation.  Ball  v.  Shell,  21  "Wend.  222 ;  Sage  v.  Woodin, 
QQ  IS".  Y.  (21  Sick.)  578,  584.  Where,  however,  the  judgment 
creditor  has  been  prevented  from  taking  out  execution  by  a  stay 
{^Porter  v.  Vaughn,  24  Yt.  211),  or  by  an  injunction  {Gihhes  v. 
Mitchell,  2  Bay  [S.  C],  120),  there  need  be  no  scire  facias  until  a  year 
and  a  day  after  the  impediment  to  the  issue  of  the  execution  is  re- 
moved. By  the  common  law  an  execution  cannot  issue  after  a  year 
and  a  day  from  the  time  when  by  law  it  might  have  issued,  but  the 
judgment  must  be  revived  by  scire  facias.  The  statutes  of  the 
several  States,  generally  make  provisions  for  the  issue  of  alias  execu- 
tions, and  where  provision  is  so  made,  tlie  statutory  provisions  must  be 
complied  with.  In  reference  to  the  time  for  the  issuing  of  executions, 
the  form,  return,  mode  of  issuing,  and  as  to  alias,  j)lus  and  pluries 
executions,  the  statute  of  each  State  should  be  consulted. 

Even  though  the  judgment  is  erroneous,  the  execution  is  not  irregu- 
lar, and  a  party  may  justify  under  it.  Jackson  v.  Pratt,  10  Johns.  381 ; 
Read  v.  Marhle,  3  id.  523  ;  Banh  of  the  United  States  v.  The  Bank 
of  Washington,  6  Pet.  (U.  S.)  8.  So,  where  a  judgment  is  payable  by 
installments,  an  execution  erroneously  issued  for  whole  sum  is  merely 
irregular,  and  is  good  for  the  part  due  (State  v.  Piatt,  5  Harr.  [Del.] 
429) ;  and  a  mere  irregularity  can  only  be  taken  advantage  of  by  the 
judgment  debtor.  Lowry  v.  Walker,  4  Yt.  80  ;  Allen  v.  Portland 
Stage  Co.,  8  Me.  207 ;  Commonwealth  v.  Lelar,  13  Penn.  St.  22 ; 
Earle    v.    Thomas,  14   Tex.  583;    Elliott  v.    Knott,    14  Md.    121. 
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But  any  one  interested  may  avail  themselves  of  a  defect  that 
renders  an  execution  absolutely  void,  as  where  an  execution  is 
altered  after  its  issue  in  a  material  part.  White  v.  Jones,  38  111. 
159 ;  People  v.  Lamhorn,  2  id.  123.  And,  in  fact,  a  stranger  to 
the  writ  can  never  take  advantage  of  a  defect  that  is  amendable  on 
motion  {OaMey  v.  Becker,  2  Cow.  454 ;  Ahels  v.  Westervelt,  15  Abb. 
Pr.  [N.  Y.]  230) ;  and  even  though  the  defects  in  an  execution,  which 
are  merely  formal,  are  such  that  it  must  be  abated,  quashed  or  set  aside 
as  irregular,  upon  proper  motion  by  the  judgment  debtor,  but  which 
are  not  such  as  render  it  absolutely  void  will  not  justify  an  officer  in 
refusing  to  execute  it.  Chase  v.  Plymouth,  20  Yt.  469  ;  Bank  of 
'Whitehall  v.  Peters,  13  id.  395.  But  where  the  execution  is  void,  as 
where  it  is  issued  by  a  court  other  than  that  in  which  the  judgment 
was  rendered,  without  warrant  of  law  {Clarke  v.  Miller,  18  Barb.  269) ; 
or  where  there  is  no  judgment  to  sustain  it  {Nahours  v.  Cocke,  24 
Miss.  44) ;  and  indeed,  in  all  cases  where  there  is  a  defect  either  in  the 
judgment  or  execution  that  renders  the  writ  void,  the  sheriff  may 
properly  refuse  to  serve  it.  Grace  v.  Mitchell,  31  Wis.  533 ;  11  Am. 
Eep.  613. 

An  execution,  or  even  the  judgment  npon  which  it  is  issued,  may 
be  amended  upon  application  of  the  plaintiff  therein,  by  the  court  is- 
suing the  same,  unless  the  defect  is  such  as  to  render  it  absolutely  void. 
Owen  V.  Simpson,  3  "Watts  (Penn.),  87;  Hvhhert  v.  McCollum,  6  Ala. 
221 ;  Deloach  v.  State  Bank,  27  id.  437 ;  Graham  v.  Lynn,  4  B.  Monr. 
17.  But  where  the  execution  is  a  nullity,  it  is  not  amendable.  Thus, 
where  an  execution  was  issued  by  the  supreme  court  upon  a  judg- 
ment rendered  in  a  court  of  common  pleas,  there  being  no  statu- 
tory provision  therefor,  it  was  held  not  to  be  amendable,  even  by 
the  court  of  common  pleas.  Clarke  v.  Miller,  18  Barb.  269 ;  Oakley 
V.  Becker,  2  Cow.  454.  Neither  will  an  execution  be  amended,  when 
the  rights  of  third  persons  have  intervened  and  will  be  prejudiced 
thereby.  Williams  v.  Sharpe,  70  N.  C.  582 ;  Allen  v.  Thrall,  cited 
in  41  Yt.  79, 

Thus,  in  the  latter  case  the  plaintiff  in  the  execution  procured  a  writ 
of  attachment  against  the  defendant  upon  which  the  defendant's  prop- 
erty was  attached  by  the  sheriff,  and  he  took  a  receipt  therefor.  A 
judgment  against  tlie  defendant  was  obtained,  and  pending  an  appeal 
therefrom,  the  plaintiff  died,  and  the  judgment  being  affirmed  in  the 
supreme  court,  the  clerk  erroneously  issued  an  execution  in  the  plain- 
tiff's name,  which  was  delivered  to  the  sheriff.  Under  the  statute,  in 
order  to  charge  property  upon  execution,  attached  upon  the  originax 
writ,  the  execution  must  be  issued  within  thirty  days  from  the  time 
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when  by  law  it  might  issue,  and  be  placed  in  the  hands  of  the  sheriff  or 
other  officer  having  autlioritj  to  serve  it.  After  more  than  thirty  days 
from  the  date  of  the  execution,  the  defect  therein  was  discovered,  but 
the  lien  acquired  by  the  attachment  was  lost,  atid  the  property  was  not 
where  it  could  be  levied  upon  by  the  sheriff,  and  the  receiptor  was  in- 
solvent, and  the  court  held  that  the  execution  could  not  be  amended 
as  of  the  day  of  its  issue,  as  the  rights  of  the  sheriff  would  be  preju- 
diced thereby.     See  Smith  v.  Iloward,  41  Vt.  74. 

§  2.  As  to  tlie  person.  Imprisonment  for  debt,  and  in  civil  actions 
generally,  has  been  abolished  in  most  of  the  States,  except  under  cer- 
tain circumstances  and  conditions  provided  by  the  statute,  and  in  those 
cases  the  condition  under  wliich  an  arrest  may  be  made,  is  provided 
by  the  statutes,  and  must,  in  all  respects,  be  literally  complied  with. 
Matter  of  Smith,  16  111.347;  Carpeiitier  y.WiUet,  6  Bosw.  (K  Y.) 
25,  If  an  order  of  arrest  is  required,  the  plaintiff  must  procure  the 
same  in  the  mode  prescribed,  and  must  show  that  there  is  a  good 
ground  therefor  witliin  the  provisions  of  the  statute,  otherwise  it  will 
be  vacated  on  motion.  Hall  v.  3£unger,  5  Lans.  (N.  Y.)  100 ;  Moller 
V.  Aznar,  11  Abb.  (N.  S.)  233  ;  3£ason  v.  Lamhert,  3  Daly  (N.  Y.),  250- 
If  an  affidavit  is  required  to  be  filed  with  the  authority  issuing  the 
writ  setting  forth  certain  facts,  the  affidavit  must  be  sufficient  in  all 
respects  and  must  be  filed  with  the  authority  issuing  the  writ,  accord- 
ing to  the  exact  requirements  of  the  statute  or  the  plaintiff  will  be  liable 
to  the  debtor  for  false  imprisonment.  Thus,  where  the  statute  pro- 
vided that  an  affidavit  setting  forth  certain  facts  shoul  d  be  Jiled  with 
the  magistrate  before  the  writ  issues,  it  was  held  that  merely  slipping 
it  imder  the  door  of  the  magistrate's  office,  the  door  being  locked  and 
no  one  in  the  office  at  the  time,  was  not  a  filing  within  the  meaning  of 
the  statute,  and  the  defendant  having  been  arrested  upon  the  writ,  the 
plaintiff  therein  was  held  chargeable  for  false  imprisonment.  Whit- 
comb  V.  Cooh,  39  Vt.  585. 

Without  pursuing  this  matter  further  it  may  be  stated  generally, 
that  in  all  cases  where  imprisonment  for  debt,  etc.,  is  prohibited  by 
statute  except  in  certain  cases,  the  statutory  requirements,  which  are 
conditions  precedent  to  the  right  to  arrest,  must  be  strictly  complied 
with  or  the  process  is  not  only  abatable,  but  the  plaintiff  therein  will 
also  be  liable  for  false  imprisonment.      Whitcornb  v.  Cook,  39  Yt.  585. 

But,  where  an  affidavit  is  required,  an  order  of  arrest  predicated 
upon  it  is  not  erroneous  if  there  is  any  evidence  contained  therein, 
howe^'er  slight,  to  support  the  statutory  requisites.  Johnson  v.  Maxon, 
23  Mich.  129.  In  many  of  the  States,  exemption  from  arrest  only 
extends  to  actions  ex  contractu,  and  the  defendant  in  an  action   ex 
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delicto  may  be  arrested  upon  the  original  writ  or  upon  execution,  if  the 
plaintiff  so  elects,  except  in  those  States   where  the  original  writ  can 
only  issae  as  a  writ  of  summons,  in  which  case  the  execution  issues  as 
a  oapias.     This  includes  actions  of  trover,  trespass,  case,  and  all  actions 
in  which  the  right  of  recovery  depends  upon  a  wrong  committed  by 
the  defendant.     Masten  v.  Soovill,  6  How.  (N,  Y.)  315.     When  the 
original  writ  properly  issues  as  a  capias  the  execution  may  also  be  so 
issued  as  a  matter  of  course,  unless  provision  is  otherwisa  made  bj 
statute  {Davis  v.  Dorr,  30  Vt.   97 ;  Purchase  v.  Bellows^  23  How. 
[K.  Y.]  421),  or,  unless  the  capias  has  previously  been  discharged. 
Stelle  V.   Palmer,  11   Abb.  Pr.  (K.   Y.)   62.     By  the  common  law, 
when  the  body  of  a  debtor  is  taken  upon  execution,  the  debt  is  satis- 
fied both  at  law  and  in  equity  {Horn  v.  Rom,  Amb.  79  ;  Ex  parte 
Knowell^  13    Yes.  Jr.  193),  at  least  so  long  as  the  imprisonment  con- 
tinues {Sunderland  v.  Loder,  5   Wend.  58  ;  Hamilton  v.  Bredeman, 
12  Rich,  [S.  C]  464),  and  during  such  imprisonment  all  other  legal 
remedies  are  suspended   {Hamilton  v.  Bredeman,   id.),  and  all  liens 
previously  acquired  are  lost,  and  his  subsequent  discharge  even  by  the 
plaintiff,  does  not  revive  any  lien  created  by   tlie  original   attachment. 
Willard  v.  Lull,  20  Yt.  373.     Indeed,  unless  otherwise  provided,  the 
imprisonment  of  the  debtor  upon  execution  prima  facie,  operates  as 
a  discharge  of  the  debt  {Cooper  v.  Bigalow,  1  Cow.   56  ;  Miller  Vo 
Miller,  25  Me.  110),  and  if  the  debtor  is  discharged  from  custody  by 
the  plaintiff,  he  cannot  be  retaken  upon  another  execution  issued  upon 
the  same  judgment  {Little  v.  Newhuryport  Bank,  14  Mass.  443),  and 
if  there  are  two  or  more  joint  execution  debtors,  the  discharge  of  one, 
by  the  plaintiff,  operates  as  a  discharge  of  all  as  to  that  judgment,  so 
that  neither  can  be  taken  upon  execution  issuing  thereon  again.    Ran- 
som V.  Keyes,  9  Cow.  128  ;  Bailey  v.  Kimbal,  1  D.  Chip.  (Yt.)  151. 
Though  in  most  of  the  States  the  common-law  rule  has  been  changed 
by  statute.     Eggart  v.  Barnstine,   3  McCord  (S.  C),  162  ;  Meech  v. 
Loornis,  23  How.  (N.  Y.)  484 ;  Martin  v.  Killourne,  11  Yt.  93.    But, 
when  a  debtor  is  discharged  from  arrest  upon  the  ground  that  the 
execution  was  irregular  {McCormich  v.  Melton,  1  C.  M.  &  E.  525),  or 
for  any  legal  defect  in  the  process,  or  because  of  any  irregularity  on 
the  part  of  the  officer  arresting  him  {Plomer  v.  Ball,  5  Ad.  &  El. 
823),  he  may  be  retaken  upon  a  fresh  writ.      Collins  v.  Beaumont,  2 
P.  &  D.  363  ;  Saunders  v.  McCool,  1  Strobh.   (S.  C.)  22.     So,  if  the 
debtor  escapes  {Munson  v.  Hill,  2  Eoot,  324),  or  is  illegally  discharged 
by  the  sheriff  {Freeman  v.  Smith,  7  Ind.  582),  or  by  a  void  order  of 
court  {GinocUo  v.  Figari,  4  E.  D.  Smith  [K.  Y.],  227),  he  may  be 
arrested  upon  a  second  execution  issuing  upon  the  same  judgment.  Id. 
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Fawkes  v.  Davison,  8  Leigh  (Ya.),  554.  In  reference  to  executions 
against  the  body  of  the  debtor,  and  the  effect  of  his  arrest  thereon,  or 
discharge  therefrom,  the  statute  should  be  consulted,  as  the  common- 
law  rules  have  been  largely  modified  thereby. 

§  3.  As  to  real  property.  Any  property  which  an  execution  debtor 
has,  whether  real  or  personal,  under  the  statutes  of  the  several  States, 
is  liable  to  be  taken  in  satisfaction  of  the  execution,  unless  exempted 
therefrom  by  the  statute  itself.  But  by  the  common  law,  title  to  real 
estate  could  not  be  acquired  under  an  execution.  Under  the  statute  of 
"Westminster  the  Second,  however,  an  elegit  might  be  prayed  out, 
under  which  one-half  of  the  debtor's  land  could  be  taken  and  held  by  the 
creditor  until  the  debt  was  fully  discharged  by  the  rents.  But  in  this 
country,  in  all  the  States,  provision  is  made  by  statute  for  the  taking 
of  real  estate  upon  execution,  and  providing  the  method  of  taking  it. 
In  some  of  the  States  tlie  land  may  be  sold  at  public  auction  to  the 
highest  bidder,  by  the  sheriff,  while  in  others  enough  of  the  land  is  set 
off  by  the  sheriff,  with  the  aid  of  appraisers,  to  satisfy  the  execution 
and  costs,  and,  if  it  is  not  redeemed  by  the  debtor  or  some  person 
claiming  under  him,  within  the  period  provided  by  statute,  the  title  to 
the  land  becomes  absolutely  vested  in  the  judgment  creditor.  The 
levy  must  be  made  as  provided  by  the  statute,  and  any  material  faihire 
in  that  respect  is  fatal  to  its  validity  {McBurnie  v.  Overstreet,  8  B. 
Monr.  [Ky.]  300  ;  Stevens  v.  Bachelder,  28  Me.  218 ;  Collins  v.  Steel, 
4  Tlarr.  [Del.]  536 ;  Emmons  v.  Williams,  28  Tex.  776),  as,  where  the 
statutory  requirement,  as  to  demand  and  notice  to  the  execution  debtor, 
have  not  been  complied  with  {McBurnie  v.  Overstreet,  8  B.  Monr.  300), 
or,  where  land  is  sold  by  the  sheriff,  when  the  statute  only  provides 
for  its  being  set  off  {Emmons  v.  Williams,  28  Tex.  776),  or  where  the 
property  has  not  been  advertised  as  required  by  law  {Hay den  v.  Dun- 
lap,  3  Bibb  [Ky.],  216),  or  is  sold  before  the  hour  at  which  it  was  ad- 
vertised to  be  sold  ( Williams  v.  Jones,  1  Bush  [Ky.],  621),  or  upon  a 
day  previous  thereto  {King  v.  Cuskr)ian,  41  111.  31),  or  where  the  land 
sold  does  not  correspond  with  the  order  of  seizure  {Landreaux  v.  Foley, 
13  La.  Ann.  114),  or  where  the  sale  is  made  without  appraisement, 
when  the  statute  pi'ovides  that  an  appraisal  shall  be  made  {Tyler  v. 
Wilkerson,  27  Ind.  450),  or  where  there  is  no  order  of  court  for  the 
issue  of  the  process,  when  such  order  with  notice  to  the  defendant  is 
required  by  statute  {Kintz  v.  Long,  30  Penn.  St.  501),  and,  generally, 
it  may  be  said  that  a  levy  upon  real  estate  is  invalid  if  any  statutory 
provision  in  reference  thereto  is  omitted.  Id. ;  Heydrick  v.  Eaton,,  2 
Binn.  215;  Cox  v.  Joiner,  4  Bibb,  94;  French  v.  Edwards,  13  "Wall. 
606  ;  Maple  v.  Nelson,  31  lowci,  322 ;  Pickering  v.  Reynolds,  111 
Mass.  83 ;  Haskell  v.  Varvna,  id.  84. 
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Thus,  where  the  statute  requires  that  the  land  shall  be  appraised,  and 
that  the  debtor  shall  be  notified  that  he  may  choose  an  appraiser,  the 
sheriff  must  not  only  comply  with  this  provision,  but  his  return  must 
also  show  a  compliance  therewith  {Shields  v.  Hastings,  10  Cush.  247; 
Sarriman  v.  Cummings,  45  Me.  351 ;  Aliens.  Thayer,  17  Mass.  299) ; 
or  the  levy  is  void.  So,  when  the  statute  requires  tliat  the  appraisers 
shall  be  freeholders,  the  appointment  of  one  who  is  not  a  freeliolder  in- 
validates the  levy,  even  though  he  was  agreed  upon  by  the  parties,  as 
the  parties  cannot  set  aside  the  statute.  Chajyman  v.  Griffin,  1  Root 
(Conn.),  196.  So,  where  the  oflicer's  retiirn  does  not  show  that  he  no- 
tified the  debtor,  as  required  by  law,  to  appear  and  choose  appraisers 
{Shields  V.  Hastings,  10  Cush.  247 ;  Harrimah  v.  Cummings,  45  Me. 
351) ;  or  by  whom  the  appraisers  were  appointed  {Allen  v.  Thayer,  17 
Mass.  299) ;  and  w^hy  they  were  appointed  by  one  other  than  the  debtor. 
Parish  v.  Harriman,  3  IST.  H.  317  ;  Odiorne  v.  Ifason,  9  id.  24  ;  Allen 
V.  Thayer,  17  Mass.  299. 

So,  where  the  statute  requires  that  the  appraisers  shall  be  disinterested 
persons,  the  ofiicer's  return  must  show^  that  they  were  so,  or  the  levy 
is  void.  Fox  v.  Hills,  1  Conn.  295  ;  ^olcott  v.  Ely,  2  Allen,  338.  So, 
"where  the  statute  requires  that  the  appraisers  shall  be  freeholders,  resi- 
dents of  the  town,  the  levy  is  void  if  a  resident  of  another  town  is  ap- 
pointed. Richmond  v.  Marston,  15  Ind.  134.  So,  where  the  statute 
requires  that  tlie  appraisers  shall  be  sworn,  the  levy  is  void  if  they 
were  not  sworn,  or  if  the  oflScer's  return  does  not  state  that  they  were 
sworn.  Tweedy  v.  Picket,  1  Day  (Conn.),  109 ;  Killenberger  v.  Sturte- 
vant,  11  Cush.  160.  So,  w'here  no  such  notice  of  the  sale  was  given  as 
required  by  the  statute,  the  levy  and  sale  are  void.  Burton  v.  Wolfe, 
4  Harr.  (Del.)  221  ;  Lafferty  v.  Conn,  3  Sneed,  221 ;  Austin  v.  Soide, 
36  Yt.  645  ;  Koehler  v.  Ball,  2  Kans.  160  ;  Perry  Bank  v.  Welster, 
44  N.  H.  264.  But  a  different  rule  prevails  where  the  statute  as  to  no- 
tice is  merely  directory  and  not  imperative,  and  in  the  former  case,  a 
failure  to  give  notice  of  the  sale  as  provided  by  statute  wall  not  invali- 
date the  sale,  unless  such  failure  was  through  fraud,  of  which  the  pur- 
chaser had  notice.  Jones  v.  Planters''  Bank,  3  Humph.  76  ;  Meanor 
V.  Hamilton,  27  Penn.  St.  137 ;  Lawrence  v.  Speed,  2  Bibb,  401  ; 
Natchez  v.  Minor,  10  Sm.  &  M.  246 ;  Hohein  v.  Murj)hy,  20  Mo.  447. 
But  where  the  statute  is  imperative,  it  must  be  fully  complied  with  {In 
re  Wallccce,  2  Pittsb.  [Penn.]  145) ;  as,  where  the  notice  is  required 
to  be  given  by  advertisement  in  a  certain  newspaper  for  a  certain  num- 
ber of  weeks  {Herrick  v.  Graves,  16  Wis.  157 ;  Olcott  v.  PoJjinson,  21 
N.  Y.  150 ;  Majpp  v.  Thompson,  9  G-a.  42 ;  Fitch  v.  Punlap,  2  Ohio, 
78  ;  Copley  v.  Rohertson,  6  La.  Ann.  181) ;  and  must  comply  with  the 
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statute  as  to  the  length  of  notice.     In  re  Wallace,  2  Pittsb.  (Penn.) 
145. 

So,  where  the  statute  requires  that  the  property  shall  be  sold  at  a 
certain  place,  a  sale  at  any  other  place  is  void  {Koch  v.  Bridges,  45 
Miss.  247);  or  where  the  statute  requires  that  the  laud  shall  be  sold  in 
parcels,  and  it  is  sold  in  bulk  {French  v.  Edwards,  13  Wall.  506) ;  so, 
where  the  sale  is  made  in  a  less  time  than  that  fix^d  by  X&w  {State  v. 
Byrd,  42  Ga.  629) ;  and  generally,  it  may  be  said  that,  in  the  sale  or 
setting  off  of  real  estate  upon  execution,  the  sheriff  or  other  officer  acts 
by  virtue  of  statutory  authority,  and  in  order  to  render  his  proceedings 
valid,  the  statutory  authority  must  be  strictly  pursued.  Therefore,  the 
statute  under  which  he  acted  should  be  consulted  in  a  given  case,  in 
order  to  ascertain  whether  a  sale  or  set-off  by  him  is  valid.  Ilowe  v. 
Starkweather,  17  Mass.  240;  Htisted  v.  Dakin,  17  Abb.  Pr.  (N.  Y.) 
137 ;  Ricks  V.  Bernstein,  19  La.  Ann.  141 ;  Fenno  v.  Coulter,  14 
Ark.  38. 

So  the  levy  of  an  execution  upon  land  has  been  held  invalid  where 
the  execution  bears  date  prior  to  the  judgment,  or  the  sale  was  made 
subsequent  to  the  time  limited  for  the  return  {Sims  v.  Randal,  1  Brev. 
[S.  C]  226;  Rogers  Y.  Cawood,  1  Swan  [Tenn.],  142);  so  where  a 
sale  is  made  under  an  execution  that  exceeds  the  amount  of  the  judg- 
ment, unless  the  excess  is  so  small  that  the  maxim  de  minimis,  etc., 
applies  {Hasti7igs  v.  Johnson,  1  ISTev.  613) ;  or  where  the  judgment 
upon  which  the  execution  is  based  is  void  {Sanders  v.  Rains,  10  Mo. 
770) ;  so  where  an  execution  is  levied  upon  a  whole  tract  of  land,  when 
a  part  of  it  has  been  conveyed  to  third  persons  {Henry  v.  Mitchell,  32 
Mo.  512) ;  or  where  more  land  is  sold  or  set  off  than  is  sufficient  to 
pay  the  debt  {French  v.  Edwards,  13  "Wall.  506 ;  Boyd  v.  Page,  30 
Me.  460) ;  even  by  one  dollar  (  Wehster  v.  Bill,  38  Me.  78) ;  but  where 
the  excess  was  only  five  dollars  the  sale  was  held  valid  {Morrison  v. 
Bruce,  9  Dana,  211) ;  and  so  where  the  excess  is  so  small  as  to  come 
under  the  maxim  de  minimis  non  curat  lex,  as,  where  the  excess  was 
only  one  cent  and  three  mills.  Dwinel  v.  Sojper,  32  Me.  119  ;  Avery 
V.  Bowman,  40  N.  H.  453 ;  Grosvenor  v.  Chesley,  48  Me.  309.  But 
in  Massachusetts  an  excess  of  five  dollars  and  eighty-nine  cents  was 
held  fatal.      Chenery  v.  Stevens,  97  Mass.  77. 

So  where  the  land  is  incumbered  and  the  debtor's  interest  only  a 
moiety  of  the  whole,  and  the  levy  is  upon  the  defendant's  moiety  un- 
incumbered {Fish  V.  Sawyer,  11  Conn.  545 ;  Howe  v.  Blanden,  21 
Yt.  315) ;  or  where  the  debtor's  interest  is  that  of  tenant  in  common, 
and  the  levy  is  made  by  metes  and  bounds  upon  the  whole  land.  Starr 
V.  Leavitt.  2  Conn.  243.  It  is  the  duty  of  the  levying  officer  to  desig- 
YoL.  YI.— 93 
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nate  the  nature  of  the  right  upon  which  he  levied,  and  which  he  offers 
for  sale,  and  failing  to  do  so,  the  sale  is  invalid.     Wickliffe  v.  Basconiy 

1  B.  Monr.  681.  So  the  sheriff  should  sell  to  the  highest  bidder,  and 
if  he  refuses  to  accept  a  bid  for  a  greater  sum,  and  sells  the  land  to  a 
lower  bidder,  the  sale  is  void.  The  fact  that  the  bidder  is  iri'esponsi- 
ble  will  not  of  itself,  justify  him  in  refusing  to  accept  his  bid,  he  must 
take  the  bid,  and  if  the  bidder  will  not  pay,  he  should  set  the  property 
up  and  sell  it  again.  Guinmings  v.  MacGlll,  2  Murph.  357 ;  Downing 
V.  Brown,  Hard.  (Ky.)  189.  But  in  Indiana  it  is  held  that  he  is  not 
bound  to  accept  a  bid  from  an  irresponsible  person.  Ilobbs  v.  Beavers, 

2  Ind.  112.  But  this  is  hardly  a  safe  rule,  as  an  irresponsible  person 
may  be  acting  for  another  in  good  faith  and  with  the  ability  to  pay. 
The  sheriff  is  bound  to  sell  the  property  to  the  best  advantage  of  the 
debtor,  and  where  he  has  levied  upon  several  distinct  parcels  of  land, 
he  must  sell  them  separately,  or  the  sale  will  be  set  aside.     Cowen  v. 

Underwood,  16  111.  22 ;  Penn  v.  Craig,  2  N.  J.  Eq.  495 ;  Neshitt  v. 
Dallam,  7  G.  &  J.  (Md.)  494;  Garrett  v.  Moss,  20  111.  549  ;  Woods 
V.  Monell,  1  Johns.  Ch.  502  ;  Taylor  v.  Graham,  18  La.  Ann.  656 ; 
Phelps  V.  Conover,  25  111.  309 ;  French  v.  Edwards,  13  Wall.  506.  But 
where  the  land  is  in  a  single  tract,  he  is  not  bound  to  divide  it  into  par- 
cels, although  he  may  do  so  if,  in  his  judgment,  it  will  sell  to  better  ad- 
vantage.    Prather  v.  ITill,  36  111.  402  ;  Smith  v.  Randall,  6  Cal.  47. 

So  it  is  held  that  even  where  the  land  is  in  parcels,  it  may  be  sold  in 
gross,  with  the  debtor's  consent.  But  this  is  probably  only  the  case 
where  there  are  no  other  persons  having  an  interest  in  the  debtor's  in- 
terest, as  subsequent  attaching  creditors,  etc.  Williamson  v.  Logan, 
1  B.  Monr.  237  ;  Rector  v.  Hartt,  8  Mo.  448.  But,  unless  the  statute 
expressly  requires  such  sale  to  be  in  parcels,  a  sale  in  gross  is  merely 
irregular  and  is  valid  unless  set  aside  by  the  courts.  Griswold  v. 
Stoughton,  2  Oreg.  61 ;  Rusted  v.  DaUn,  17  Abb.  Pr.  (N.  Y.)  137 ; 
Harrison  v.  Britton,  2  Yeates  (Penn.),  518.  See  Yilas  v.  ReyTwlds, 
6  Wis.  214. 

A  sale  of  unincumbered  land,  as  incumbered,  is  void  {Tufts  v. 
Hayes,  31  N.  H.  138 ;  Pillshury  v.  Smijth,  25  Me.  427 ;  Brown  v. 
Snell,  46  Me.  490),  so  a  sale  of  two  equities  of  redemption  for  one  en- 
tire sum,  under  a  statute  authorizing  a  sale  of  an  equity  of  redemption 
in  lands,  is  void  whether  so  provided  by  statute  or  not.  Smith  v.  Dow, 
51  Me.  21. 

A  sale  of  land  under  execution  is  void  when  there  is  no  such  judg- 
ment as  the  execution  describes  {Criswell  y.  Ragsdale,  18  Tex.  443)  ; 
or  when  the  execution  is  issued  by  a  court  having  no  power  to  issue  it 
{Lee  V.  NewTcirh,  18  111.  550) ;  or  when  the  execution  is  in  part  fraud- 
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Tilent  {Floyd  y.  Goodwin^  8  Terg.  484) ;  or  when  the  description  of 
the  land  is  so  defective  that  it  cannot  be  located  {Deloach  v.  State  Bank, 
27  Ala.  437;  Mannaduhe  v.  Tennaiit,  4  B.  3Ionr.  210;  Hughes  v, 
Streeter,  24  III.  647) ;  or  where  the  execution  bears  date  after  the 
defendant's  death  {State  v.  Pool,  6  Ired.  [X.  C]  288  ;  and  in  some  of 
the  States  when  the  defendant  died  before  the  sale,  even  though  the 
execution  was  issued  before.  Davis  v.  Young,  2  T.  B.  Monr.  (Ky.) 
60.  So,  where  a  sale  is  made  by  an  officer  after  his  term  of  office  has 
expired,  the  sale  is  void,  unless  the  statute  makes  provision  therefor,  and 
a  statute,  that  authorizes  an  officer  to  sell  personal  property  after  his 
term  expires,  cannot  be  construed  so  as  to  authorize  him  to  sell  real 
estate.  Bank  of  Tenn.  v.  Beatty,  3  Sneed  (Tenn.),  305  ;  Merchants^ 
BamJc  V.  Harrison,  39  Mo.  433.  So,  a  sale  made  under  a  void  execu- 
tion is  void  {Elliott  v.  Armstrong,  2  Blackf.  198) ;  or  upon  an  execu- 
tion issued  against  an  infant's  next  friend,  on  a  judgment  against  the 
infant.  Wilsoii  v.  McGee,  2  A.  K.  Marsh.  600.  So,  where  a  sale  is 
made  under  several  executions,  if  one  of  them  is  void,  the  sale  is  void. 
Brown  V.  McKay,  16  Ind.  484.  So,  if  an  execution  is  issued  in  the 
name  of  an  assignee  of  the  judgment.  Morgan  v.  Davis,  2  H.  &  M. 
(Md.)  9. 

Sales  under  an  execution,  even  though  not  void,  will  be  set  aside  for 
irregularity  when  the  irregularity  is  such  as  shows  illegality  or  fraud 
{Miller  v.  Cherry,  2  Nev.  165 ;  Shirley  v.  Taylor,  5  B.  Monr.  99 ; 
Estill  V.  Miller,  3  Bibb,  177) ;  and  such  a  levy  or  sale  will  be  set  aside 
upon  application  of  the  plaintiff  in  the  execution  when  it  appears  that 
the  levy  was  made  under  a  misapprehension  of  facts,  and  the  plaintiff's 
debt  is  not  satisfied  in  fact,  although  appearing  to  be  under  the  levy 
and  officer's  return.  As,  where  the  land  really  belonged  to  a  third 
person  ( Wamhaugh  v.  Gates,  11  Paige,  505  ;  Baldwin  v.  Thompson, 
15  Iowa,  504) ;  or  where  a  lot  of  land  not  advertised  was  sold  under  a 
supposition  that  it  was  the  one  advertised  {Mason  v.  Thomas,  24  111. 
285)  ;  or  where  the  defendant  had  no  interest  in  the  land  {De  Wolf  y. 
Mallett,  3  Dana  [Ky.]?  214) ;  or  where  the  land  was  exempt  from 
sale  by  statute.  Watso^i  v.  Reissig,  24  111.  281.  A  sale  under  an  execu- 
tion will  be  set  aside  upon  the  application  of  the  defendant  when  it  was 
tainted  with  illegality  or  fraud  {Reynolds  v.  Nye,  1  Freem.  [Miss.]  Ch. 
462 ;  Dudley  v.  Cole,  1  Dev.  &  B.  [N.  C]  Eq.  429 ;  Daniel  v.  Moda- 
loell,  22  Ala.  365;  Worlajul  v.  Kimherlin,  6  B.  Monr.  608;  Nelscm 
V,  Brovjn,  23  Mo.  13) ;  as  if  there  was  any  collusion  between  the 
sheriff  and  the  bidder  {Nelson  v.  Brown,  23  Mo.  13) ;  or  where  the 
purchaser  practices  any  deceit  or  trick  for  the  purpose  of  getting 
possession  of  the  property.     Jones  v.  Portsmouth  R.  R.  Co.,  32  N.  H. 
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544 ;  Sttwart  v.  Nelson^  25  Mo.  309 ;  Forelander  v.  Hicks,  6  Ind. 
448.  So,  where  a  sale  is  made  for  a  price  so  grossly  inadequate  as  to 
evince  a  fraudulent  purpose,  the  sale  will  be  set  aside  without  other 
proof  of  fraud.  As,  where  a  sheriff,  having  several  executions  against 
a  person,  obtained  written  pennission  from  him  to  sell  part  of  his  estate 
without  advertising  it,  took  a  person  into  the  woods  with  him  and  sold 
him  land  worth  $400  for  $1.00;  the  court  held  that  the  facts,  coupled 
with  the  great  inadequacy  of  price,  were  such  evidence  of  fraud  and 
extortion  that  the  sale  must  be  set  aside  {Gistv.  Frazier,  2  Litt.  [Ky.] 
118) ;  and,  where  the  inadequacy  of  the  price  is  such  as  to  awaken  a 
great  suspicion  of  fraud,  the  sale  will  be  set  aside.  JVelson  v.  Brown, 
23  Mo.  13.  Thus,  where  property  worth  $9,000,  and  incumbered  for 
only  $4,800,  was  sold  at  sheriffs'  sale  for  $80.41  in  the  absence  of  the 
defendant  and  a  subsequent  incumbrancer,  it  was  held  that,  although 
all  the  legal  formalities  had  been  complied  with,  yet  the  sale  was  made 
contrary  to  the  spirit  and  policy  of  the  law,  so  as  to  defeat  the  just 
claims  of  incumbrancers  and  the  rights  of  the  defendant,  and  should  be 
set  aside.  Cummins  v.  Little,  16  N.  J.  Eq.  48.  And  a  sale  made 
under  circumstances  that  are  apparently  and  in  fact  prejudicial  to  the 
rights  of  the  defendant  or  subsequent  incumbrancers,  and  such  as  to 
warrant  a  suspicion  of  unfairness  on  the  part  of  the  sheriff  or  the  exe- 
cution creditor,  will  always  be  set  aside  on  application  of  the  proper 
parties. 

Thus,  where  a  sale  of  land  was  advertised  to  be  made  at  one  o'clock 
in  the  afternoon,  at  which  time  the  sheriff  offered  it  for  sale  and  struck 
it  off  at  half-past  one,  he  knowing  at  the  time  that  such  sale  would  cut 
off  the  second  mortgagee  of  the  premises  from  all  security,  and  that 
the  second  mortgagee  intended  to  be  present  at  the  sale,  and  when  he 
was  prevented  by  an  accident  from  being  present  until  five  minutes  of 
two,  the  sale  was  set  aside  {Seaman  v.  Higgins,  2  K.  J.  Eq.  214) ;  so 
where  the  plaintiff's  attorney  became  the  purchaser  of  lands  at  a  sheriff's 
sale  on  the  execution,  and  sent  the  execution  to  another  county  and 
had  the  sale  made  Avithout  the  defendant's  knowledge  and  misinformed 
a  person  intending  to  purchase,  of  the  day  of  the  sale,  the  court  set  this 
sale  aside  as  fraudulent.  Blight  v.  Tobin,  7  T.  B.  Monr.  612.  Per- 
fect fairness  is  required  and  where  the  circumstances  are  such  as  to  in- 
dicate a  purpose  to  deal  unfairly  with  the  defendant,  or  other  parties 
interested,  as  to  the  sale,  it  will  be  set  aside.  As  where  the  judgment 
has  been  in  part  paid  and  the  sale  is  made  for  the  whole  amount 
thereof  without  reference  to  the  payment  {Davie  v.  Zong,  4  Bush, 
574) ;  so  where  land  is  levied  upon  and  sold  under  circumstances  that 
indicate  that  the  creditor  or  the  sheriff  did  not  intend  that  the  debtor 
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should  know  of  the  sale  {Hamilton  v.  Quimhy,  46  111.  90) ;  or  where 
the  sheriff,  at  the  time  of  the  sale,  has  money  enough  in  his  hands  to 
satisfy  the  execution,  the  sale  will  be  set  asic^e.  Zylstra  v.  Keith,  2 
Dessau.  (S.  C.)  140.  Where  land  was  sold  upon  an  execution  and  bid 
in  by  the  plaintiff's  attorney,  away  from  any  house  or  improvement, 
and  not  within  the  boundaries  of  the  land,  and  thei'e  was  no  proof 
that  the  sale  was  advertised,  and  there  were,  in  fact,  only  five  persons 
besides  the  sheriff  present  at  the  sale,  it  was  set  aside  as  fraudulent  and 
void,  although  the  bill  for  that  purpose  was  not  brought  until  several 
years  afterward.  Howell  v.  MoCreery,  7  Dana  (Ky.)?  388.  But,  in 
order  to  warrant  the  court  in  setting  aside  a  sale  where  there  are  no 
irregularities,  upon  the  ground  of  fraud,  it  must  appear  that  the  pur- 
chaser was  cognizant  thereof.  Thus,  where  the  sheriff  promised  the 
defendant  to  adjourn  the  sale,  and  in  violation  sold  it  on  the  day  fixed 
for  the  sale,  for  a  merely  nominal  price,  the  court  refused  to  set  the 
sale  aside,  it  not  appearing  that  the  purchaser  was  a  party  to  the  fraud. 
Outcalt  V.  Dishorough,  3  K.  J.  Eq.  214.  Neither  will  a  sale  be  set 
aside  for  an  irregularity  when  the  statute  gives  the  party  injured  an 
ample  remedy  against  the  sheriff  {Shores  v.  Scott,  etc.,  Co.,  17  Cal.  626  ; 
Smith  V.  Randall,  6  id.  47) ;  nor  generally  will  a  sale  be  set  aside  as 
to  the  purchaser  for  a  mere  irregularity  of  which  he  was  not  cognizant 
{Adamson  v.  Cummiins,  10  Ark.  541 ;  Thompson  v.  Phillips,  1 
Baldw.  [C.  C]  246) ;  especially  when  the  defendant  does  not  appear 
to  have  been  injured  by  the  sale.  Carr  v.  Glasscoch,  3  Gratt.  343 ; 
Floyd  V.  McKinney,  10  B.  Monr.  89;  Sanford  v.  Durfee,  19  Pick. 
485 ;  Maddox  v.  Sidlivan,  2  Rich.  Eq.  4 ;  Coriell  v.  Ham,  4  Green 
(Iowa),  455  ;  Falkner  v.  Guild,  10  Wis.  563 ;  Waggoner  v.  Dubois, 
19  Ohio,  67.  The  rule  is,  that  a  sale  under  an  execution  or  other  pro- 
cess that  is  void,  is  absolutely  void,  and  can  convey  no  title,  legal  or 
equitable,  to  the  purchaser,  but  that,  when  the  sale  is  merely  errone- 
ous and  voidable,  the  defects  which  render  it  so  cannot  only  be  taken 
advantage  of  in  direct  proceedings  for  the  purpose  of  having  the  errors 
corrected,  and,  unless  removed  or  set  aside  by  the  court  from  which  it 
issued,  the  process  will  be  valid  for  all  purposes  as  to  strangers,  or  in 
collateral  proceedings.  Sabin  v.  Austin,  19  Wis.  421 ;  Gocherell  v. 
Wynn,  12  Sm.  &  M.  117 ;  Lawson  v.  Jordan,  19  Ark.  297 ;  Emley 
V.  Drum,  36  Penn.  St.  123;  Alexander  v.  Miller,  18  Tex.  893; 
Bossier  v.  Kennedy,  19  La.  Ann.  107.  But  this  is  not  the  case  when 
the  sheriff  has  sold  lands  which  he  had  no  right  to  sell.  Harris  v. 
Miirray,  28  IST.  T.  574. 

When  land  is  sold  under  an  execution,  unless  redeemed  by  the  debtor 
within  the  period  prescribed  by  statute,  if  the  statute  makes  provision 


742  EXECUTIOlNr. 

for  its  redemption  by  the  debtor,  the  sheriff  must  execute  a  deed 
thereof  to  the  purchaser  in  the  manner  prescribed  by  statute,  or  if  no 
method  is  specially  prescribed,  then  according  to  the  formalities  pre- 
scribed for  the  execution  of  conveyances  generally  {Harrison  v. 
Kramer^  3  Iowa,  543 ;  Simonds  v.  CatU/i,  2  Caines  [N.  Y.],  61 ;  Hawley 
V.  Cramer,  4  Cow.  YlY)  ;  and  in  N^ew  York  it  has  been  held  that  no 
title  will  pass  to  a  purchaser  of  lands  at  sheriff's  sale,  unless  some  deed 
or  memorandum  thereof  gned  by  the  sheriff  is  giv^en.  Jackson  v. 
Catlin,  2  Johns.  248.  But  it  is  generally  held,  that  a  sale  of  lands  by 
a  sheriff  under  an  execution  is  not  within  the  statute  of  frauds  {Elfe 
y.  Gadsden,  2  Eich.  [S.  C]  3Y3  ;  Bart\.  Rector,  13  Mo.  497  ;  Buvall 
V.  Peacli,  1  Gill  [Md.],  172;  Iladden  v.  Johnson,  7  Ind.  394; 
Alexander  v.  Jlerry,  9  Mo.  514) ;  and  the  sale  is  not  v^oid  but 
may  be  enforced  by  the  purchaser  against  the  sheriff  and  the 
giving  of  a  deed  compelled.  People  v.  Irvin,  14  Cal.  428 ; 
People  V.  Fleming,  2  !N";  Y.  484.  A  purchaser  at  a  sheriff's  sale, 
unless  otherwise  provided  by  statute,  acquires  no  right  of  entry  upon 
the  land  until  he  obtains  a  deed  ( Young  v.  Withers,  8  Dana,  165  ; 
Simonds  v.  Catlin,  2  Cai.  [IST.  Y.]  61) ;  and  it  is  held  that,  unless  the 
deed  is  executed  as  required  by  statute,  it  passes  no  title  to  the  pur- 
chaser. Allen  V.  Moss,  27  Mo.  354 ;  Roads  v.  Symmes,  1  Ohio,  281. 
But  the  contrary  is  held  in  Pennsylvania  (Moorhead  v.  Pearce,  2 
Yeates  [Penn.],  456) ;  and  in  Maryland  the  title  passes  under  the  sale 
without  any  deed  {Boring  v.  Lemmon,  5  H.  &  J.  223)  ;  and  in  any 
event  it  would  seem  that  any  defect  in  the  deed  can  only  be  taken  ad- 
vantage of  by  an  innocent  purchaser  without  notice.  Harrison  v. 
Kramer,  3  Iowa,  543.  The  deed  should  be  executed  by  the  sheriff 
making  the  sale,  even  though  his  term  of  office  has  expired  {Allen  v. 
Trimble,  4  Bibb,  21 ;  Anthony  v.  Wessel,  9  Cal.  103 ;  Bearfield  v. 
Stevens,  1  Harp.  52) ;  unless  provision  for  such  a  contingency  is  made 
by  statute,  in  which  case  the  statutory  mode  should  be  pursued  to  pro- 
cure a  deed  {Thornton  v.  Boyd,  25  Miss.  598  ;  Hai^ris  v.  Irioin,  7 
Ired.  432  ;  Phillips  v.  Jamison,  14  B.  Monr.  466) ;  and  where  the  sale 
is  made  by  a  deputy  sheriff,  a  deed  may  be  executed  by  him  in  his  own 
name  unless  the  statute  otherwise  provides  {Haines  v.  Lindsey,  4  Ohio, 
88 ;  Jachson  v.  Bush,  10  Johns.  223) ;  or  in  the  name  of  the  sheriff 
by  him.  Young  v.  Smith,  10  B.  Monr.  293  ;  Ca^^r  v.  Hunt,  14  Iowa, 
206  ;  Glasgow  v.  Smith,  1  Overt.  (Teun.)  144  ;  Haines  v.  Lindsey,  4 
Ohio,  88 ;  Levns  v.  Thompson,  3  Cal.  266  ;  Evans  v.  Wilder,  7  Mo. 
359.  But  in  California  it  is  held  that  a  deputy  sheriff  cannot  execute 
a  deed  after  his  term  has  expired  {Cloud  y.  El  Borado,  12  Cal.  128; 
Mills  V.  Tuhey,  22  id.  373) ;  and  in  Missouri  it  is  held  that  he  cannot 
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execute  it  in  liis  own  name  as  deputy,  but  must  execute  it  in  the  name  of 
the  sheriff.     Evans  v.  Wilder,  7  Mo.  359  ;  Evans  v.  Ashley,  8  id.  177. 

The  deed  must  be  executed  to  the  purchaser  or  his  assignee,  or  to  his 
personal  representatives,  or  his  lieirs  {Landrum  v.  Hatcher,  11  Rich. 
[S.  C]  54 ;  Dams  v.  Mg  Yickers,  11  IlL  3^7 ;  Swinh  v.  Thompson,  31 
Mo.  336  ;  Johnson  v.  Addlenian,  35  111.  265  ;  Ehleringer  v.  Moriarty, 
10  Iowa,  78) ;  and  if  a  deed  is  made  to  any  other  person  than  the  pur- 
cliaser  or  his  personal  representatives,  it  must  appear  upon  the  face  of 
the  deed  that  it  was  made  by  the  express  authority  of  the  purchaser 
{Rice  V.  Smith,  18  N.  H.  369  ;  Morgan  v.  Hannah,  11  Humph.  122) ; 
and  where  a  deed  is  made  to  an  assignee  of  the  purchaser,  and  a  certifi- 
cate of  sale  is  required  to  be  given  to  him  by  the  sheriff,  a  valid  deed 
cannot  be  made  to  a  person  as  assignee  unless  he  was  in  fact  the 
assignee  of  the  certificate,  althongh  the  deed  recites  that  he  was 
the  assignee  of  the  certificate.  Carpenter  v.  Sherfy,  71  IlL  427. 
'Until  a  valid  deed  is  executed,  the  purchaser  acquires  no  such  title 
to  the  land  as  can  be  sold  upon  an  execution  against  him  {Hinsdale 
V.  Thornton,  74  IST;  C.  167  ;  Bowman  v.  People,  82  111.  246  ;  Kidder 
V.  Orcutt,  40  Me.  589 ;  Hagerman  v.  JacTcson,  1  Wend.  502  ;  Den  v. 
Steelman,  5  Halst.  193)  ;  but  in  Pennsylvania  it  has  been  held  that  a 
purchaser  at  sheriff's  sale  acquires  such  an  interest  in  the  land  hefore 
the  sheriff's  deed  is  executed,  as  may  be  bound  by  a  judgment  against 
him  {Morrison  v.  Wurtz,  7  "Watts,  437)  ;  and  such  is  probably  the  rule 
in  Maryland.  Stump  v.  Henry,  6  Md.  201,  209  ;  Remington  v.  Linthi^ 
cum,  14  Pet.  (U.  S.)  84. 

But  the  solution  of  this  question  will  depend  entirely  upon  the  stat- 
ute. If  the  statute  provides  that  the  sheriff  shall  execute  a  deed  of  the 
land  to  the  pm-chaser,  and  in  a  certain  mode,  and  by  certain  formalities, 
the  title  does  not  pass  until  a  deed  is  executed  in  the  m^ode  provided  hy 
statute  (  Young  v.  Withers,  8  Dana,  165)  ;  as,  where  the  statute  requires 
that  the  deed  shall  be  acknowledged  by  the  sheriff  in  open  court,  a  deed 
not  so  acknowledged  is  void  and  passes  no  title.  Allen  v.  Moss,  27  Mo. 
351;  Roads  v.  Symmes,  1  Ohio,  281;  Glancey  Y.Jones,  4  Yeates 
(Penn.),  212.  If  the  sheriff  has  not  complied  with  the  ctatute  in  the 
sale  of  the  land,  or  as  to  the  formalities  required,  the  purchaser  acquires 
no  title  thereto  under  his  deed.  Thus,  where  the  officer's  return,  the 
certificate  of  sale,  and  the  deed,  were  not  uniform,  the  deed  was  held 
invalid.  Dickerman  v.  Burgess,  20  111.  266.  So,  a  deed  is  inopera- 
tive if  executed  by  the  sheriff  before  the  expiration  of  the  period  of 
redemption  fixed  by  law,  because  at  the  time  when  the  deed  was  exe- 
cuted the  sheriff  had  no  authority  to  make  it.  Bernal  v.  Gleim,  33 
Cal.  668 ;  Gorham  v.  Wing,  10  Mich.  486.     So,  where  a  deed  is  exe- 
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cuted  after  the  execution  debt  is  paid,  it  is  void.  Sweeney  ^.Craddocks^ 
6  B.  Monr.  590..  So,  where  the  statute  requires  that  the  deed  shall  be 
acknowledged  before  the  court  from  which  it  issued,  if  it  is  acknowl- 
edged before  any  other  court,  it  is  void.  Dehaven's  Ajypeal,  75  Penn. 
St.  337.  So,  where  the  statute  provides  that  the  sheriff's  proceedings 
under  a  levy  upon  land  shall  be  examined  and  approved  by  the  court, 
and  an  order  for  the  execution  of  a  deed  to  be  made,  a  deed  executed 
without  a  compliance  with  all  of  these  formalities  is  invalid  {Curtis 
V.  Norton,  1  Ohio,  278) ;  nor  is  a  sheriff's  deed  valid  if  the  sale  was 
fraudulent  or  collusive  as  between  the  sheriff  and  the  purchaser.  Tlius, 
where  there  was  an  arrangement  between  the  sherifE  and  the  purchaser 
by  which  the  land  sold  for  a  merely  nominal  price,  which  was  a  fraud 
upon  the  debtor,  it  was  held  that  the  purchaser  acquired  no  title  under 
the  deed,  and  consequently  could  pass  none  to  a  grantee.  Barnes  v. 
Meeds,  8  Ired.  (N.  C.)  L.  292.  The  sheriff  cannot  become  a  purchaser 
at  his  own  sale,  either  for  himself  or  as  the  agent  of  another,  and  a 
deed  made  by  him  upon  such  a  purchase  is  void.     McLeod  v.  llcCall, 

3  Jones'  (IST.  C.)  L.  87.  Of  course,  a  sheriff's  deed  is  inoperative  if  it 
professes  to  convey  lands  that  were  not  levied  upon  or  sold,  but  if  it 
really  includes  the  land  levied  upon  and  sold,  the  fact  that  it  comprises 
more,  or  other  land  than  that  sold,  will  not  render  it  inoperative  in  toto, 
but  only  as  to  the  excess  {Farys  v.  Farys,  1  Harp.  [S.  C]  261 ;  Heid 
V.  Heasley,  9  Dana  [Ky.],  325);  provided  that  the  land  really  sold  can 
be  identified.  The  rule  is  that  if  the  description  of  premises  in  a  deed 
or  levy  is  sufficiently  certain,  so  that  they  can  be  identified,  the  deed  or 
levy  is  good,  although  some  particulars  are  false  or  inconsistent  {Dygerts 
V.  Pletts,  25  Wend.  402;  Wing  v.  Burgis,  13  Me.  Ill;  Parser  v. 
Swan,  1  Humph.  80  ;  Hart  v.  Hector,  7  Mo.  531 ;  Hxiggins  v,  Ketchum^ 

4  Dev.  &  B.  []Sr.  C]  L.  414) ;  and  if  the  deed  does  not  convey  all  the 
land  purchased,  a  court  of  equity  will  compel  a  correction  in  that  respect, 
or  set  aside  the  sale  upon  application  of  the  purchaser.  Waldron  v. 
Letson,  15  N.  J.  Eq.  126.  If  the  description  in  the  deed  is  so  vague 
and  uncertain  that  the  property  conveyed  cannot  be  identified  with  a 
proper  degree  of  certainty,  no  title  will  pass.  Throckmorton  v.  Moon, 
10  Ohio,  42 ;  McGary  v.  Dunn,  1  La.  Ann.  338 ;  Jackson  v.  Rosevelt, 
13  Johns.  97 ;  Clemens  v.  Bannells,  34  Mo.  579.  But  a  misrecital  of 
the  judgment  or  execution  in  the  deed  will  not  vitiate  it,  if  the  identity 
is  made  clear  {Hinds  v.  Scott,  11  Penn.  St.  19 ;  Feck  v.  Mallams,  10 
N.  Y.  509 ;  Loomis  v.  Riley,  24  111.  307);  nor  will  such  misrecitals 
justify  the  rejection  of  the  deed  as  evidence.  Den\.  Taylor,  16  N". 
J.  Law,  532 ;  IFmter  v.  Miller,  36  Mo.  143 ;  Zahriskie  v.  Meade,  2 
Nev.  285. 
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But  if,  from  tlie  recitals  in  the  deed,  it  is  evident  that  the  sheriff  did 
not  comply  with  the  statute  in  making  the  sale,  it  is  void.  Tanner  v. 
Stine^  18  Mo.  580.  Yet  if  the  deed  recites  enough  to  show  that  his 
authority  was  good,  the  deed  will  be  valid,  although  it  does  not  recite 
all  that  the  statute  requires.  Perldns  v.  Dibble,  10  Ohio,  433.  The 
recitals  in  the  deed  ?iXQ  iwhna  facie  evidence  of  the  facts  stated.  Matter 
of  Smith,  4  ]S'ev.  251 ;  Ellis  v.  Smith,  10  Ga.  253  ;  Kelly  v.  Creen,  53 
Penn.  St.  302  ;  Stephenson  v.  Thompson,  13  111.  186  ;  Trotter  v.  Nel- 
son, 1  Swan  (Tenn.),  7;  Whiter.  Chesnut,  11  Humph.  TO;  Oshorne  v, 
Tunis,  25  N.  J.  Law,  633  ;  McCormich  v.  Fitzmorris,  39  Mo.  21 ;  Har- 
din V.  CheeTc,  3  Jones'  (N.  C.)  L.  135  ;  Thompson  v.  Leinard,  Wright 
(Ohio),  458.  But  in  some  of  the  States,  in  order  to  give  it  that  effect  the 
judgment  and  execution  must  be  produced  (  Weyand  v.  Tipton,  5  S.  & 
R.  332) ;  and  such,  also,  is  the  rule  in  California  {Sullivan  v.  Davis, 

4  Cal.  291) ;  in  Kentucky  {Smith  v,  Moreman,  1  T.  B.  Monr.  154) ;  in 
!N"ew  Jersey,  and  indeed,  probably  in  all  the  States  when  title  is  sought 
to  be  established  under  the  deed.  Bolles  v.  Beach,  22  N".  J.  Law, 
680. 

The  prima  facie  effect  of  such  recitals  may  be  overcome  by  proof 
that  the  facts  are  different,  and  this  may  be  proved  by  parol  {Jackson 
V.  Vanderheyden,  lY  Johns.  167) ;  as  that  the  land  ^yas  not  adver- 
tised in  the  manner  required  by  law  {Loyd  v.  Anglin,  1  Yerg. 
[Tenn.]  428) ;  or  that  the  execution  was  withdrawn  and  the  levy 
abandoned  before  the  sale  {Jachson  v.  Vanderheyden,  17  Johns.  167) ; 
or  indeed  any  facts  that  show  that  there  was  no  autliority  for  such 
recitals.  Bowen  v.  Bell,  20  Johns.  338 ;  Doe  v.  Roe,  20  Ga.  689 ; 
Jordan  v.  Bradshaw,  17  Ark.  106.  As  previously  stated,  except 
where  the  statute  otherwise  provides,  the  title  does  not  pass  until  a 
deed  is  executed  by  the  proper  officer  in  the  manner  prescribed  by  law. 
Leger  v.  Doyle,  11  Eich.  (S.  C.)  L.  109  ;  Anthony  v.  Wessel,  9  Cal. 
103.  But  ordinarily,  the  delivery  of  the  deed  has  relation  back  to  the 
time  of  sale,  whenever  it  may  be  delivered  ( Wood\.  Turner,  7  Humph. 
517 ;  Kingman  v.  Glover,  3  Rich.  27 ;  Kane  v.  Machin,  9  Sm.  &:  M. 
387  ;  Oviatt  v.  Brown,  14  Ohio,  285  ;  Crowley  v.  Wallace,  12  Mo.  143) ; 
unless  the  rights  of  third  persons  will  be  prejudiced  thereby.  Thomas 
V.  Crofut,  14"^".  Y.  474 ;  Wright  v.  Douglass,  2  id.  373  ;  Den  v.  Steel- 
man,  10  ]Sr.  J.  Law,  193 ;  Boyd  v.  Longworth,  1 1  Ohio,  235  ;  Richard- 
son V.  Thornton,  7  Jones'  (N.  C.)  L.  458.  But  it  cannot  be  used  to  prove 
title  in  an  action  brought  after  the  deed  was  made.     Davis  v.  Evans, 

5  Ired.  (N.  C.)  L.  525. 

A  purchaser  of  land  at  a  sheriff's  sale  upon  execution  takes  only  such 
an  estate  therein  as  the  debtor  had  at  the  time  of  sale  {Ilildreth  v. 
YoL-  YI.—  94 
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Sands,  2  Johns.  Ch.  35  ;  ScoUy.  P^trcell,  7  Blackf.  QQ  ;  MaysY.  Rose^ 
1  Freem.  Ch.  703) ;  and  stands  in  precisely  the  same  position  in  refer- 
ence thereto  as  he  would  have  stood,  if  he  had  purchased  from  the 
debtor  himseK  {Ellis  v.  Smithy  10  Ga.  253  ;  Hatch  v.  Wagner,  15  III. 
127) ;  if  it  is  affected  bj  a  trust,  he  takes  it  subject  to  the  trust  {Pindall 
V.  Trevor,  30  Ark.  249);  and  he  is  affected  with  notice  of  the  extent 
of  the  debtor  s  title  and  of  all  defects  therein  or  equities  incident 
thereto  {Richardso7i  v.  Wiclier,  74  N.  C.  278 ;  Tally  v.  Reed,  id. 
463) ;  except  that  he  is  not  affected  by  an  unrecorded  {Borden  v.  Mc- 
Rae,  46  Tex.  396 ;  Ellis  v.  Snith,  10  Ga.  253)  or  fraudulent  deed 
executed  by  the  debtor  before  the  sale.  But  he  takes  it  subject  to  all 
legal  incumbrances  {Galty.  Dihrell,  10  Terg.  146;  Coleman  v.  Hair^ 
22  Ala.  596  ;  Harth  v.  Gihbs,  3  Rich.  [S.  C]  316 ;  Field  v.  Hoioell, 
6  Ga.  423) ;  and  subject  to  all  equities  existing  against  it  at  the  time 
of  purchase  {Allen  v.  McGaughey,  31  Ark.  252 ;  Hohnan  v.  Hohnan, 
%^  Barb.  215  ;  Rasper  v.  Hackney,  15  Ela.  323 ;  Taylor  v.  Lowen- 
stein,  50  Miss.  278) ;  and  there  is  no  implied  warranty  on  the  part  of 
either  the  sheriff  or  the  debtor  that  the  purchaser  shall  acquire  a  title 
in  fee  or  that  the  land  is  free  from  incumbrances,  or  that  the  debtor 
will  pay  off  the  incumbrances.  Yanscoyoc  v.  Kimler,  77  111.  151.  In 
all  cases  where  there  are  prior  liens,  the  purchaser  must  pay  them 
off  in  order  to  perfect  his  title  {Isler  v.  Colgrove,  75  ]^.  C.  334) ;  in  a 
word,  except  as  to  fraudulent  or  invalid  conveyances  made  by  the 
debtor,  he  stands  in  the  debtor's  shoes,  as  to  the  title.  Polhemus  v. 
Emj)son,  27  N.  J.  Eq.  190  ;  Allen  v.  McGaughey,  31  Ark.  252 ;  Pin- 
dall  v.  Trevor,  30  id.  249 ;  Morris  v.  Rohey,  73  111.  462 ;  Richardson 
V.  WicTcer,  14c  IST.  C.  278.  He  may  impeach  a  deed  made  by  the  debtor 
for  fraud  {McCoy  v.  Watson,  51  Ala.  466);  and  if  the  estate  is  merely 
an  equity  of  redemption,  he  may  redeem  whenever  the  debtor  had  a 
right  to  redeem  {Tarver  v.  Ellison,  57  Ga.  54) ;  and  in  order  to  per- 
fect his  title  he  must  pay  off  all  prior  liens  of  every  kind.  Isler  v, 
Colgrove,  75  N".  C.  334. 

If  the  debtor  was  a  tenant  in  common  with  another,  on  the  land, 
the  purchaser  becomes  so  {Fischer  v.  Eslaman,  68  111.  78) ;  and  must 
accept  the  debtor's  position  as  to  liabilities  legal  or  equitable  existing 
either  as  incumbrances  or  as  incidents  of  the  title.  Polhemus  v.  Emp- 
son,  27  K  J.  Eq.  190;  Gerrish  v.  Clough,  36  N.  II.  519;  McGuire 
V.  Faher,  25  Penn.  St.  436;  Parlin  v.  Churchill,  30  Me.  187;  Carew 
V.  Love,  30  Ala.  577;  Gittens  v.  Lowry,  15  Ga.  336;  Morton  v.  Wel- 
lorn,  21  Tex.  772 ;  Gait  v.  Dilrell,  10  Yerg.  (Tenn.)  146 ;  Nance  v. 
Hooper,  11  Ala.  552;  Bryan  v.  Sharp,  4  Cal.  349;  Mc Arthur  v. 
Porter,  1  Ohio,  99 ;  McKnight  v.  Gordon,  13  Rich.  Eq.  222.     If  the 
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execution  or  sale  was  void,  he  acquires  no  title  ( Waite  v.  Dolby,  8 
Humph.  406) ;  and  if  he  went  into  possession  under  his  deed  and  the  sale 
is  subsequently  declared  void,  he  is  liable  to  the  debtor  for  the  rents 
and  2)rofits  during  the  time  he  was  in  possession,  deducting  for  such 
improvements  as  he  may  have  made.  Martin  v.  Evans,  1  Strobh.  (S. 
C.)  Eq.  350. 

When,  by  statute,  the  execution  purchaser  is  entitled  to  the  imme- 
diate possession  of  the  land,  he  is  entitled  to  all  crops  growing  thereon 
and  which  were  not  harvested  at  the  time  of  sale  {Pitts  v.  Hendrlx,  6 
Ga.  452) ;  and,  if  the  land  is  occupied  by  a  tenant,  is  entitled  to  the 
rent  from  the  day  of  sale.  Kline  v.  Chase,  IT  Cal.  596 ;  Stayton  v. 
Morris,  4  Harr.  (Del.)  224.  But  if  the  rent  for  the  term  had  pre- 
viously been  paid  to  the  debtor,  he  cannot  claim  that  the  tenant  shall 
pay  the  same  over  again  for  the  unexpired  term.  Sandel  v.  Douglass, 
27  La.  Ann.  628.  If  the  title  to  the  land  fails,  the  purchaser  has  nO' 
remedy  against  the  sheriff  or  the  creditor  to  recover  the  purchase-money 
paid  {Dunn  v.  Frazier,  8  Blackf.  432  ;  England  v.  ClarJc,  5  111.  486  ; 
Wliitmore  v.  Parks,  3  Humph.  95 ;  Judice  v.  Kerr,  8  La.  Ami.  462) ; 
unless  the  statute  makes  provision  therefor  {Gaines  v.  Merchants'  Banlc, 
4  La.  Ann.  369)  ;  or  the  creditor  was  guilty  of  fraud.  His  remedy  in 
such  case  is  held  to  be  against  the  execution  debtor  whose  debt  he  has 
paid  to  the  extent  of  the  purchase-money.  Julian  v.  Deal,  26  Ind.  220  ; 
Geoghegan  v.  Ditto,  2  Mete.  (Ky.)  433.  But  if  he  fails  to  procure  title 
hy  the  irregularity  of  the  sale,  the  judgment  creditor  alone  is  liable  to 
him  {Hawkins  v.  Miller,  26  Ind.  173) ;  and  he  has  been  held  to  be 
liable  to  a  hotia  Jide  purchaser  for  a  return  of  the  purchase-money 
when  the  execution  dehtor  had  no  title  whatever  in  the  jpremises  sold. 
Brummel  v.  Hurt,  3  J.  J.  Marsh.  (Ky.)  709.  But  where  the  debtor 
has  any  title  to  the  land,  legal  or  equitable,  the  maxim  caveat  emptor 
applies,  both  in  law  and  in  equity,  and  no  implied  warranty  exists 
{Danley  v.  Hector,  10  Ark.  211;  Handy.  Grant,  10  Sm.  &  M.  514; 
Wood  V.  Levis,  14  Penn.  St.  9 ;  Lamg  v.  Waring,  25  Ala.  625 ; 
Saunders  v.  Pate,  4  Rand.  8),  either  as  to  real  or  personal  property, 
but  he  merely  takes  the  place  of  the  debtor  as  to  the  title.  Dougherty 
v.  Linthicum,  8  Dana,  194 ;  Julian  v.  Beat,  26  Ind.  220. 

Land  held  by  a  debtor  by  adverse  possession  is  not  subject  to  levy 
{Hagaman  v.  Jackson,  1  Wend.  502  ;  Myers  v,  Sanders,  7  Dana, 
506) ;  until  his  title  thereto  has  become  perfect  by  possession  {Haga- 
tnan  v.  Jackson,  1  Wend.  502 ;  Park  v.  Larkin,  1  Overt.  (Tenn.) 
101 ;  Jarrett  v.  Tomlinson,  3  W.  &  S.  514) ;  nor  can  the  interest  of 
a  debtor  under  an  executory  contract  for  the  purchase  of  land  who  has 
not  obtained  possession   or  paid  the  purchase-money.      Hinsdale  v. 
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Thornton,  75  ITo.  Car.  381 ;  Collins  v.  EoUnson,  33  Ala.  91 ;  Iledi- 
sett  V.  Johnson^  2  Blackf.  431 ;  Justice  v.  Carroll,  4  Jones'  (N,  C.)  Eq. 
429 ;  Talbot  v.  Chamherlin,  3  Paige,  219 ;  Disborougli  y.  Outcalt,  1 
N.  J.  Eq.  298;  Bigeloto  v.  i^mcA,  17  Barb.  394;  jg^^.^r^  v.  Perry,  IT 
Johns.  351 ;  Moore  v.  Simpson,  3  Mete.  (Ky.)  349 ;  Brant  v.  Rohertr 
son,  16  Mo.  129 ;  J/o(?<7y  v.  i^Yiir/',  6  Sm.  &  M.  100 ;  Pitts  v.  BuUard, 
3  Ga.  5  ;  Gowing  v.  J?^c/i,  1  Ired.  L.  553.  But  if  the  23urchase-money 
has  been  paid,  he  acquires  an  interest  which,  under  a  statute  permit- 
ting an  equitable  interest  to  be  attached,  may  be  levied  upon  and  sold 
subject  to  the  rights  of  the  vendor.  Twogood  v.  Stephens,  19  Iowa, 
405;  Pitts  Y.  Bidlard,?j  Ga.  5 ;  Anthony  Y.Rogers,  17  Mo.  394; 
Moody  V.  Farr,  6  Sm.  &  M.  100.  But  it  seems  that  this  is  not  the  case 
nnless  the  whole  purchase-money  has  been  paid  {DelafieldY.  Anderson, 
7  Sm.  &  M.  630 ;  Melton  v.  Davidson,  6  Ired.  Eq.  194),  for  the  rea- 
son, that  the  debtor  has  no  rights  under  the  contract  that  will  enable 
him  to  enforce  the  conveyance,  until  all  the  conditions  of  the  purchase 
have  been  complied  with.  Barton  v.  Rushton,  4  Dessau.  373 ;  Mount 
V.  Harris,  1  Sm.  &  M.  185 ;  Hanioay  v.  Wallace,  L8  Ind.  377 ;  Wengert 
V.  Zimmerman,  33  Penn.  St.  508.  But  when  lands  have  been  in  fact 
conveyed,  although  the  deed  has  not  been  recorded,  it  is  subject  to 
levy  and  sale  upon  an  execution  against  the  vendee.  Shields  v.  flitch- 
ell,  10  Yerg.  (Tenn.)  1 ;   Clark  v.  Clark,  2  Dev.  Eq.  407. 

A  term  for  years  in  real  estate  is  subject  to  levy  and  sale  {Barr  v. 
Doe,  6  Blackf.  335 ;  Williains  v.  Downing,  18  Penn.  St.  60 ;  Chap- 
man V.  Gray,  15  Mass.  439 ;  Adams  v.  French,  2  N.  H.  387) ;  or  any 
legal  possessoiy  interest  in  lands  {Thomas  y.  Bowman,  29  111.  426; 
Talbot  V.  Chamberlin,  3  Paige,  219 ;  McCaskle  v.  Amarine,  12  Ala.  17) ; 
or  any  inchoate  legal  title  {Land  v.  Hoj>ki')is,  7  id.  115) ;  as  land  held 
under  an  entry  or  survey  {Falkner  v.  Leith,  15  id.  9 ;  Seffly  v.  Hall, 
6  Humph.  581 ;  Thomas  y.  Marshall,  Hard.  [Ky.]  22;  or  the  interest 
of  a  miner  in  a  mining  claim  {McKeon  v.  Bisbee,  9  Cal.  137) ;  an 
estate  in  dower,  or  by  curtesy  after  it  has  been  set  off,  or  assigned. 
JSfason  V.  Allen,  5  Me.  479 ;  Pennington  v.  Yell,  11  Ark.  212 ; 
Graham  v.  Moore,  5  Harr.  (Del.)  318.  But  not  before.  Id.  An 
estate  for  nine  hundred  and  ninety-nine  years  must  be  levied  upon  and 
sold  as  land,  observing  all  the  formalities  required  in  the  sale  of  land. 
Mun  V.   Carrington,  2  Root,  15. 

A  life  estate  is  subject  to  levy  and  sale  {McClnre  v.  Melendy,  44  IT. 
H.  469 ;  Howell  v.  Woolfort,  2  Dall.  75  ;  Roberts  v.  Whiting,  16  Mass. 
186 ;  Hitchcock  v.  Hotchkiss,  1  Conn.  470) ;  although  the  legal  title  ia 
held  by  a  third  person  in  trust  for  the  debtor  {Anderson  v,  Briscoe,  13 
Bush  [Ky.],  344) ;  so,  a  reversion  or  remainder  is  subject  to  levy  and 
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sale  {Kelly  v.  Morgan^  3  Yerg.  [Tenn.]  437 ;  De  Haas  v.  Bunn^  2 
Penn.  St.  335  ;  Phillips  v.  Rogers,  12  Mete.  [Mass.]  405  ;  Murrell  v. 
Roberts,  11  Ired.  424 ;  Wiley  v.  Bridgman,  1  Head,  68) ;  and  so  is  a 
mere  leasehold  interest  in  lands.  Bishee  v.,  Hall,  3  Ohio,  449  ;  Shel- 
ton  V.  Cochnan,  3  Gush.  318.  But  not  the  interest  of  a  tenant  by  will 
or  sufferance  {Colvin  v.  Baker,  2  Barb.  206) ;  and  unless  clearly  within 
the  provision  of  the  statute,  a  contingent  interest  in  lands  is  not  subject 
to  levy  {Jachson  v.  Middleton,  52  Barb.  9) ;  nor  can  the  interest  of  a 
lessee  for  a  share  of  the  crops  be  levied  upon  until  the  crops  are 
divided,  unless  the  statute  makes  provision  otherwise  {Gordons .  Arrrb- 
strong,  5  Ired.  409) ;  nor  is  any  merely  equitable  interest  in  land  sub- 
ject to  levy  or  sale,  except  so  provided  by  statute  [Smith  v.  McOann, 
24  How.  [U.  S.]  398  ;  Thompson  v.  Parker,  2  Jones'  [N".  C]  Eq.  475  ; 
Lenox  v.  Notrebe,  Hempst.  251)  ;  and  even  when  the  statute  so  pro- 
vides, the  right  of  a  grantor  to  enter  for  condition  broken  does  not 
come  within  the  provision  {Edmondson  v.  Leach,  56  Ga.  461) ;  as  the 
interest  of  a  mortgagee  until  after  foreclosure  {Blanchard  v.  Colburn, 
16  Mass.  345  ;  Brown  v.  Bates,  55  Me.  520  ;  Trapnall  v.  State  Bank, 
18  Ark.  53 ;  Glass  v.  Ellison,  9  N.  H.  69 ;  ILuntington  v.  Smith,  4 
Conn.  235  ;  Coombs  v.  Warren,  34  Me.  89  ;  Jackson  v.  Wlllard,  4 
Johns.  41  ;  Rickert  v.  Madeira,  1  Rawle  [Penn.],  325 ;  Randall  v. 
Far7iham,  36  Me.  86) ;  unless  possibly  upon  an  execution  against  both 
mortgagor  and  mortgagee.  Kelly  v.  Burnham,  9  K.  H.  20.  Lands 
held  by  a  person  as  trustee  are  not  subject  to  levy  and  sale  upon  an 
execution  against  him  [Mitchell  v.  Robertson,  15  Ala.  412  ;  Jimmerson 
V.  Duncan,  3  Jones'  [IST.  C]  L.  537) ;  nor  in  the  absence  of  a  statute 
giving  that  right  can  the  interest  of  a  cestui  que  trust  be  taken  in 
execution  {Eyrick  v.  Hetrick,  13  Penn.  St.  488 ;  Wright  v.  Douglass, 
3  Barb.  554 ;  Earle  v.  Washburn,  7  Allen,  95  ;  McKay  v.  Williams, 
1  Dev.  &  B.  Eq.  398  ;  Mcllvaine  v.  Smith,  42  Mo.  45) ;  and  even  in 
those  States  where  by  statute  trust  interests  are  liable  to  execution,  it  is 
held  that  it  relates  only  to  simple  trusts  for  the  benefit  of  one  person 
only  {Wilkes  v.  Ferris,  5  Johns.  335;  Lynch  v.  Utica  Lns.  Co.,  18 
Wend.  236) ;  and  where  the  trust  is  for  the  benefit  of  several  persons, 
a  court  of  equity  will  enjoin  a  sale  of  the  interest  of  one  cestui  que 
trust  upon  execution.  Campfield  v.  Johnson  5  IST.  J.  Eq.  245.  The 
interest  of  a  joint  tenant  or  tenant  in  common  in  lands  may  be  taken 
upon  execution,  but  the  execution  cannot  be  levied  upon  any  particular 
portion  of  the  land,  but  must  be  levied  upon  the  debtors'  share  of  the 
whole  estate,  or  upon  an  undivided  share  thereof.  Smith  v.  Benson, 
9  Yt.  138 ;  BartleU  v.  Harlow,  12  Mass.  348. 

§  4.  is  to  personal  property.     Any  personal  property  belonging  to 
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a  debtor,  excepting  clioses  in  action  and  equitable  interests,  that  are  not 
exempted  by  statute,  may  be  taken  and  sold  upon  execution,  provided 
the  property  is  such  that  the  officer  can  take  and  deliver  the  possession 
thereof  to  a  purchaser  under  the  execution  either  manually  or  in  the  mode 
prescribed  by  statute  without  committing  an  assault  upon  the  debtor. 
Clothing,  ornaments,  jewelry,  watches,  etc.,  ujpon  the  person  of  the 
debtor  cannot  be  levied  upon,  but  if  found  off  his  person,  they  may  be 
taken  unless  exempted  by  statute.  Post,  p.  756.  But  a  horse  may  be 
levied  upon  although  being  ridden  or  driven  by  the  debtor  at  the  time, 
and  so  may  any  personal  property  not  at  the  time  upon  the  person  of 
the  debtor.  State  v.  Billiard,  3  Ired.  (N.  C.)  L.  102.  Money,  such  as 
bank  bills  or  other  recognized  currency,  gold,  silver,  copper  and  other 
coin,  may  be  levied  upon,  but  it  cannot  be  forcibly  taken  from  the 
debtor's  person,  nor  can  it  be  levied  upon  if  in  the  possession  of  a 
third  person.  In  such  cases  it  can  only  be  reached  by  trustee  process, 
supplementary  proceedings,  or  other  statutory  process.  Steele  v.  Brown, 
2  Ya.  Cas.  246 ;  Crane  v.  Freese,  16  N.  J.  Law,  305 ;  State  v.  Lea,  8 
Ired.  (N.  C.)  Law,  94;  State  v.  Laioson,  7  Ark.  391;  Dolby  v.  Mul- 
lins,  3  Humph.  437 ;  BrooTcs  v.  Tlionijpson,  1  Eoot,  216  ;  Rogers  v. 
Bullen,  E.  M.  Charlt.  196;  Turner  v.  Fendall,  1  Cr.  (U.  S.)  117; 
Means  v.  Ya7ice,  1  Bailey  (S.  C),  39.  Thus,  where  a  judgment  was 
recovered  against  a  person  before  a  justice  of  the  peace,  and  he  paid 
the  money  to  the  justice  in  bank  bills,  it  was  held  that  they  were  not 
subject  to  levy  upon  an  execution  against  the  creditor  {Hoohs  v.  Yorh, 
4  Ind.  636.  See,  also,  to  the  same  effect,  Moorman  v.  Quick,  20  Ind. 
67) ;  and  money  made  under  a  levy  cannot,  in  the  absence  of  a  stat- 
utory provision,  be  taken  and  applied  in  satisfaction  of  another  execu- 
tion under  which  no  levy  has  been  made  {Robinson  v.  Green,  6  How. 
[Miss.]  223) ;  and,  generally,  money  in  the  hands  of  a  sheriff,  received 
upon  an  execution,  is  not  subject  to  attachment  or  levy  as  the  prop- 
erty of  the  execution  creditor  until  it  has  been  paid  over  to  him.  Pren- 
tiss V.  Bliss,  4  Yt.  513  ;  Dawson  v.  Holcomb,  1  Ohio,  275  ;  Winton  v. 
State,  4  Ind.  321 ;  Reddick  v.  Smith,  4  111.  451 ;  Willes  v.  Pitkin,  1 
Root,  47. 

In  Pennsylvania,  under  the  statute,  coin  and  bank  notes  may  be 
seized  and  levied  upon  in  payment  of  debts,  except  where  such  money 
is  raised  by  execution  at  the  suit  of  the  debtor,  or  is  in  his  personal 
possession  {Herron^s  Appeal,  29  Penn.  St.  240),  and  even  where  by 
statute  money  in  the  sheriff's  hands,  made  upon  execution,  is  subject 
to  levy,  if  it  is  assigned  before  levy,  the  assignee  takes  it  in  preference 
to  the  levying  creditor.  Dupong  v.  Watkins,  2  Rich.  (S.  C.)  328. 
Money  paid  into  the  clerk's  office  upon  an  execution  or  in  redemption 
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of  a  mortgage,  cannot  be  levied  upon  as  the  property  of  the  person  en- 
titled to  it  under  the  execution  or  decree  {Sibert  v.  Humphries,  4  Ind. 
481 ;  Overton  v.  Hill,  1  Murph.  47),  and,  generally,  money  in  the 
hands  of  a  third  person  cannot  be  levied  upon  as  the  property  of  an 
execution  debtor.  Price  v.  Crump,  2  H.  &  M.  (Va.)  89.  In  Eng- 
land the  courts  have  refused  to  order  a  sheriff  to  retain  moneys 
received  by  him  upon  an  execution  in  favor  of  a  person  against 
whom  an  execution  was  subsequently  obtained  [Padjield  v.   Brine, 

3  Brod.  &  B.  294 ;  7  Moore,  127 ;  Knight  v.  Criddle,  9  East,  48), 
or  even  to  retain  money  realized  as  a  surplus  from  a  sale  of  the 
execution  debtor's  property.  Fieldhouse  v.  Croft,  4  East,  510.  .The 
surplus  so  realized  becomes  a  debt  in  favor  of  the  person  entitled 
thereto  against  the  sheriff,  and  cannot  be  taken  upon  an  execution 
not  levied  prior  to  the  sale  under  which  the  surplus  M^as  realized 
{Harrison  v.  Paynter,  6  M.  &  W.  387.  See,  also,  to  same  effect, 
Pobinson  v.  Green,  7  Miss.  223;  Prentiss  v.  Bliss,  4  Yt.  513; 
Dawson  V.  Holcomb,  1  Ohio,  275  ;  Peddich  v.  Smith,  4  111.  451), 
unless  the  statute  otherwise  provides.  Wheeler  v.  Smith,  11  Barb. 
345.  Growing  crops,  which  are  raised  by  cultivation,  sucli  as  growing 
wheat  {Shepard  v.  Philbrich,  2  Den.  174 ;  Whipp)le  v.  Foot,  2  Johns. 
418  ;  Steioart  v.  Doughty,  9  id.  108),  corn  {Oraddock  v.  Riddlesbarger, 
2  Dana,  205  ;  Poolers  Case,  1  Salk.  368),  or  any  other  crop  raised  by 
labor  and  cultivation  may  be  seized  upon  execution  as  the  property  of 
him  who  is  entitled  to  harvest  and  remove  the  same  {Hare  v.  Pearson, 

4  Ired.  76 ;  Penhallow  v.  Dwight,  7  Mass.  34 ;  Hartwell  v.  Bissell,  17 
Johns.  128 ;  Parham  v.  Thompson,  2  J,  J.  Marsh.  159),  and  if  the 
crop  belongs  to  a  tenant,  the  purchaser  under  the  execution  succeeds 
to  all  his  rights.  Stewart  v.  Doughty,  9  Johns.  108 ;  Poole's  Case,  1 
Salk.  368.  But  growing  timber,  grass  and  other  crops  that  grow  nat- 
urally, and  without  cultivation,  are  realty,  and  not  subject  to  levy  and 
sale  until  actually  severed.  Bank  of  Lansinghurgh  v.  Crary,  1  Barb. 
542.  Choses  in  action,  as  notes,  bonds,  bills  of  exchange,  drafts, 
checks  or  other  obligations,  whether  negotiable  or  not,  are  not  subject 
to  levy  and  sale  upon  execution,  unless  ex]3ressly  made  so  by  statute 
{Ingalls  v.  Lord,  1  Cow.  240 ;  Hansom  v.  Miner,  3  Sandf.  692),  nor, 
in  the  absence  of  a  statute  authorizing  it,  can  the  interest  of  a  condi- 
tional purchaser  of  a  chattel  be  taken  in  execution,  until  the  condition 
is  fully  performed  {Strong  v.  Taylor,  2  Hill,  326  ;  Herring  v.  Hoppoch, 
15  K.  Y.  409),  nor  can  personal  property  that  is  mortgaged,  and  in  the 
possession  of  the  mortgagee,  be  taken  on  an  execution  against  the  mort- 
gagor {Lamb  v.  Johnson,  10  Cush.  126 ;  Hendricks  v.  Robinson,  2 
Johns.  Ch.  283  ;  Yedell  v.  Stemmons,  15  Mo.  443),  at  least,  after  default 


752  executio:n'. 

made  {Bailey  v.  Burton,  8  Wend,  339 ;  Gelhaar  v.  Ross,  1  Hilt.  [^. 
T.]  117 ;  Magee  v.  Carpenter,  4  Ala.  469) ;  nor  can  an  equity  of  re- 
demption in  personal  property  be  levied  upon  and  sold,  even  though 
the  execution  is  predicated  upon  a  judgment  upon  the  debt  for  which 
the  mortgage  was  given.  Yalentine  v.  Planters'  Bank,  1  Freeni.  Cli. 
727 ;  Bronsto7i  v.  Robinson,  4  B.  Monr.  142.  But  it  is  held  that  the 
interest  of  the  mortgagor  in  possession  before  default  is  made  may  be  the 
subject  of  levy  and  sale.  Schrader  v.  Wolflin,  21  Ind.  238  ;  McDonalds- 
Foster,  5  Ala.  664 ;  Merritt  v.  Niles,  25  111.  282 ;  Rindshoff  v.  Lyman, 
16  Iowa,  260  ;  Bailey  v.  Burton,  8  Wend.  339  ;  Curd  v.  Wrtnder,  5 
Ohio  St.  92  ;  Manning  v.  Monaglian,  28  N.  Y.  585  ;  Galen  v.  Brown, 
22  id.  37.  But  if  the  mortgagee  is  in  possession  of  the  goods,  they  are 
not  subject  to  levy  and  sale  upon  an  execution,  either  against  the  mort- 
gagor {Mattison  v.  Baucus,  1  N.  Y.  295 ;  Sexton  v.  Monks,  16  Mo. 
156;  Adams  v.  Tanner,  5  Ala.  740),  or  the  mortgagee  {Harding  v. 
Stevenson,  6  H.  &  J.  [Md.]  264 ;  Chapman  v.  Hunt,  13  ^.  J.  Eq. 
370  ,  Wilson  V.  Gray,  10  id.  323 ;  WUtesides  v.  Williams,  2  Dev.  & 
B.  Eq.  153),  and  the  same  rules  apply  to  pledgors  and  pledgees,  or 
pawnors  or  pawnees  {Bakewell  v.  Ellsioorth,  6  Hill,  484 ;  Bavgh  v. 
Kirkpatriclc,  54  Penn.  St.  84),  unless  otherwise  provided  by  statute. 
Anthony  v.  Shaw,  7  R.  I.  275.  Property  belonging  to  the  execution 
debtor,  in  the  hands  of  a  third  person  having  no  claim  or  lien  thereon, 
is  subject  to  levy  and  sale  as  the  property  of  the  owner  {Jonatt  v. 
Dreux,  1  La.  Ann.  364),  but  money  deposited  with  a  banker  cannot 
be  levied  upon,  as  the  depositor  has  title  to  no  specific  pieces  of  money, 
but  only  a  right  to  have  an  equal  amount  of  money  returned  to  him. 
Scott  V.  Smith,  2  Kans.  438 ;  Carroll  v.  Cone,  40  Barb.  220.  Spirit- 
uous liquors,  although  liable  to  seizure  and  destruction  under  the 
statute,  are  nevertheless  property,  and  may  be  levied  upon  and  sold 
upon  execution.  Nutt  v.  Wheeler,  30  Vt.  436 ;  State  v.  Johnson,  33 
N.  H.  441.  Manuscripts,  which  are  the  subject  of  a  copyright,  may 
be  taken  on  execution.     Banker  v.  Caldwell,  3  Minn.  94. 

The  interest  of  a  person  in  personal  property  that  he  owns  jointly 
with  another  is  subject  to  levy,  and  the  purchaser  succeeds  to  his  rights 
{Hay den  v.  Binney,  7  Gray,  416  ;  Johnson  v.  The  Connecticut  Bank, 
21  Conn.  148  ;  Islay  v.  Steivart,  4  Dev.  &  B.  [IST.  C]  L.  160  ;  Leon- 
ard Y.  Sca/rhoroicgh,  2  Ga.  73 ;  Melville  v.  Brown,  15  Mass.  82) ;  and 
it  is  held  that  where  one  fraudulently,  with  the  intent  to  defraud  the 
creditors  of  an  insolvent  debtor,  intermingles  his  money  with  that  of 
the  debtor  in  the  purchase  of  personal  property,  so  that  it  cannot  be 
ascertained  what  interest  each  owns  therein,  the  individual  creditors  of 
either  may  levy  upon  and  sell  it  in  satisfaction  of  their  demand  with- 
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out  reference  to  tlie  rights  of  the  other  therein.  Lanier  v.  Montgom- 
ery Banh,  18  ALa.  625.  The  interest  of  one  partner  in  the  firm  prop- 
erty may  be  taken  and  sold  on  execution  against  him,  but  such  sale 
only  passes  to  the  purchaser  such  partner's  interest  in  the  surplus  re- 
maining after  all  the  firm  debts  have  been  paid.  Button  v.  Morrison, 
17  Ves.  Jr.  193  ;  Taylor  v.  Fields,  4  id.  396  ;  Conant  v.  Frary, 
49  Ind.  530  ;  Olson  v.  Morriso7i,  29  Mich.  395  ;  Iloioard  v.  Jones,  50 
Ala.  67 ;  Caldwell  v.  Scott,  54  'E.  H.  414 ;  Shedd  v.  Wilswi,  27  Yt. 
478.  The  right  of  a  separate  partner  depends  entirely  upon  his  right 
as  a  copartner,  as  his  right  in  the  corpus  of  the  firm  property  is 
simply  his  proportionate  share  after  the  firm  debts  are  paid  and  the 
partnership  accounts  are  taken  {Church  v.  Knox,  2  Conn.  523 ;  Ear- 
lier V.  Hartford  Bank,  9  id.  407),  and  it  follows  that  an  individual 
creditor  can  only  take  the  undivided  share  of  such  partner,  subject 
to  the  rights  of  the  other  partners  to  apply  it  in  liquidation  of  all 
the  partnership  debts.  Willis  v.  Freeman,  35  Vt.  44;  McCauley 
V.  Fulton,  44  Cal.  355  ;  Switzer  v.  Smith,  35  Iowa,  269 ;  Witter 
V.  Richards,  10  Conn.  40 ;  Rainey  v.  Nance,  54  111.  29 ;  Broaddus 
V.  Fvans,  63  N".  C.  633 ;  Thompson  v.  Finnin,  25  Tex.  56  ;  Wil- 
liams V.  Gage,  49  Miss.  7Y7 ;  Christian  v.  Ellis,  1  G-ratt.  396 ; 
Bakus  V.  Murphy,  39  Penn.  St.  397;  McCtdloh  v.  Dashiell,  1  Har. 
&  G.  (Md.)  96  ;  Waldron  v.  Simmons,  28  Ala.  629  ;  Allen  v.  Dtinn, 
15  Me.  292.  This  rule,  however,  is  not  uniform,  and  in  some  of  the 
States  no  preference  exists  in  favor  of  firm  over  individual  creditors 
at  law,  but  i-elief  must  be  sought  in  a  court  of  equity.  Reed  v.  Shep- 
erdson,  2  Yt.  120.  The  same  rule  applies  to  levies  made  upon  the 
real  estate  of  a  partnership,  that  is  used  for  partnership  purposes.  The 
rule  is,  that  real  estate  purchased  with  partnership  funds,  and  used  for 
partnership  purposes,  is  to  be  treated  as  assets  of  the  firm,  and  is  first 
to  be  applied  to  the  liquidation  of  the  firm  debts.  Uhler  v.  Semple 
20  N.  J.  Eq.  288  ;  Fairchild  v.  Fairchild,  64  N.  T.  471 ;  Ross  v.  Hen- 
derson, 77  N.  C.  170  ;  Mauck  v.  Mauck,  54  111.281  ;  York  v.  Clemens^ 
41  Iowa,  95  ;  Little  v.  Snedecor,  52  Ala.  167 ;  Russell  v.  Miller,  26 
Mich.  1 ;  Willis  v.  Freeman,  35  Yt.  44 ;  Scruggs  v.  Blair,  44  Miss. 
406  ;  Fowler  v.  Bailley,  14  Wis.  125 ;  Lime  RocJc  Bank  v.  Phetteplace, 
8  K.  I.  56. 

An  execution  against  an  individual  partner  may  be  levied  upon  the 
land,  but,  as  in  the  case  of  personal  property,  the  execution  creditor 
takes  only  such  an  interest  therein  as  remains  to  the  partner,  after  all 
the  partnership  debts  are  paid  and  the  partnership  account  is  taken. 
See  "Wood's  Coll.  Partnership,  pp.  207-228,  notes.  When  property  is 
to  be  levied  upon  under  an  execution,  the  statute  should  be  consulted 
YoL.  YL— 95 
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to  ascertain  whether  it  is  exempt  from  levy  or  not,  as  its  liability  to 
be  sold  under  legal  process  is  to  be  determined  by  the  law  of  the  State 
where  it  is  situated  {Her'oey  v.  Locomotive  Works,  93  U.  S.  [3  Otto] 
664 ;  Gilman  v.  Contra  Costa  County,  8  Cal.  52 ;  Newell  v.  Hayden^ 
8  Iowa,  140) ;  and  sucli  laws  are  always  construed  liberally  for  the 
debtor.  Stewart  v.  Brown,  37  N.  Y.  350 ;  Bevan  v.  Hayden,  13  Iowa, 
122 ;  Gilman  v.  Williams,  7  Wis.  329.  It  is,  however,  a  personal 
privilege,  and  it  is  held  in  most  of  the  States  that  it  may  be  waived, 
either  expressly  or  by  implication.  Smith  v.  Hill,  22  Barb.  656 ; 
Beegle  v.  Wentz,  55  Penn.  St.  369 ;  State  v.  Melogue,  9  Ind.  196 ; 
Frost  V.  Shaw,  3  Ohio  St.  270 ;  Gresham  v.  Walker,  10  Ala.  370. 
But,  in  order  to  constitute  an  implied  waiver,  the  debtor  must  volun- 
tarily have  done,  or  omitted  to  do,  something  that  he  was  bound  either 
not  to  have  done,  or  to  have  done,  which  has  misled  and  prejudiced 
the  plaintiff  in  the  execution. 

In  Pennsylvania  it  has  been  held  that  the  neglect  of  a  debtor  to  request 
an  appraisal  in  due  season  constitutes  a  waiver  [Bair  v.  Steinman,  52 
Penn.  St.  432  ;  Linens  Appeal,  2  Grant's  Gas.  197  ;  Hill  v.  Johnston,  29 
Penn.  St.  362) ;  while  in  Indiana  {Eltzroth  v.  Welster,  15  Ind.  21),  in 
Arkansas  {Atkinson  v.  Catcher,  23  Ark.  101),  and  in  Alabama  (JorJa^ 
V.  Autrey,  10  Ala.  276),  it  has  been  held  that,  even  though  the  debtor 
pointed  out  his  property  to  the  sheriff  and  executed  a  forthcoming  bond 
therefor,  he  was  not  estopped  from  setting  up  and  insisting  upon  his 
exemption  rights  ;  and  in  Texas  {Boss  v.  Bister,  14  Tex.  469),  and  in 
Tennessee  {Benny  v.  White,  2  Cold.  283)  it  is  held  that  the  debtor 
cannot  waive  his  right  to  exemption ;  and  in  most  of  the  States  it  is 
held  that  a  prospective  agreement  waiving  the  right  is  contrary  to 
public  policy  and  void.  Maxwell  v.  Reed,  7  Wis.  582 ;  Curtis  v. 
O'Brien,  20  Iowa,  376 ;  Kneettle  v.  Newcoml,  22  N.  Y.  249.  In  all 
cases,  so  far  as  the  right  to  waive  exemption  is  concerned,  when  the 
execution  is  levied,  the  question  as  to  whether  it  can  be  done  or  not  will 
depend  upon  the  language  of  the  statute,  as  to  whether  it  was  intended 
as  a  mere  personal  privilege  to  the  head  of  the  family,  or  for  the  benefit 
of  the  family.  If  the  latter,  it  cannot  be  waived.  Boss  v.  Bister,  14 
Tex.  469.  Where  "  tools  or  implements  of  trade  "  are  exempted,  it  has 
been  held  that  the  press  and  types  of  a  practical  printer,  used  by  him 
and  his  journeymen  in  the  publication  of  a  weekly  newspaper,  are 
within  the  exemption  {Sallee  v.  Waters,  17  Ala.  482) ;  particularly  if 
they  are  used  for  upholding  life,  which  is  a  fact  for  the  juy  to  find. 
Patten  v.  Smith,  4  Conn.  450.  A  threshing  machine,  used  by  a  farmer 
in  threshing  grain  for  others,  as  well  as  his  own,  has  been  held  not  to 
come  within  the  provisions  of  a  statute  exempting  "  proper  tools  or  im- 
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plements  of  a  farmer."  Meyer  v.  Meyer,  23  Iowa,  359.  See,  also, 
JFord  v.  Johnson,  34  Barb.  364.  A  lawyer's  library  is  not  embraced 
under  an  exemption  of  "  tools  of  his  trade."  Lenoir  v.  Weeks,  20  Ga. 
596.  A  horse  used  by  a  tanner,  physician,  farmer,  or  other  person,  is 
not  exempt  as  '"  a  tool  of  his  trade."  Wallace  v.  Collins,  5  Ark.  41 ; 
Hanna  v.  Bry,  5  La.  Ann.  651.  Under  a  statute  exempting  "me- 
chanical tools,"  dental  instruments  are  held  to  be  exempt.  Maxon  v. 
Perrott,  lY  Mich.  332.  But  under  a  statute  exempting  the  tools  of  a 
mechanic,"  they  are  held  not  to  be  exempt.  Whitcomb  v.  Reid,  31 
Miss.  567 ;  Grimes  v.  Bryne,  2  Minn.  89.  The  tools,  instruments, 
stock  and  fixtures  of  a  paper-mill  are  held  not  to  be  exempt  under  a 
statute  exempting  "  tools,  implements,  material,  stock  and  fixtures 
necessary  for  carrying  on  a  trade  or  business  "  {Smith  v.  Gihhs,  6  Grray, 
298);  and,  generally,  it  may  be  said  that  such  exemptions  only  extend  to 
such  "  tools,"  etc.,  requisite  to  carry  on  the  debtor's  principal  occupation. 
Smalley  v.  Masten,  8  Mich.  529.  A  four  wheeled  wagon,  used  for  the 
ordinary  purpose  for  which  a  cart  is  used,  is  exempt  under  a  statute 
exempting  a  cart  {Favers  v.  Glass,  22  Ala.  621) ;  and  under  a  statute 
exempting  a  wagon  a  cart  is  exempt  if  used  for  the  ordinary  purposes 
of  a  wagon.  Quigley  v.  Gorham,  5  Cal.  418.  When  the  statute  ex- 
empts "a  team,''''  it  includes  any  team  which  may  or  can  be  used  in  the 
ordinary  business  of  the  debtor  {Becker  v.  Becker,  47  Barb.  497) ;  and 
extends  even  to  a  part  interest  that  tlie  debtor  may  have  therein.  Bad- 
cliff  V.  Wood,  25  Barb.  52.  "Where  the  debtor  is  entitled  to  two  horses, 
and  has  three,  the  ofiicer  cannot  determine  which  one  he  wiU  take,  but 
the  choice  lays  with  the  debtor,  and  the  ofiicer  is  bound  thereby.  Sea- 
man V.  Ltice,  23  Barb.  240.  See  Brown  v.  Davis,  9  Hun  (N.  Y.),  43. 
A  statute  exempting  a  team,  horse,  cow,  or  sheep,  does  not  by  implica- 
tion exempt  the  necessary  feed  therefor.  Bue  v.  Alter,  5  Den.  119. 
A  pair  of  steer  calves  are  held  to  be  exempt  under  a  statute  exempting  a 
"yoke  of  steers."  Mundell  v.  Hammond,  40  Yt.  641.  But  a  mare 
and  colt  four  months  old  are  not  exempt  under  a  statute  exempting  a 
"  span  of  horses."  Ames  v.  Martin,  6  Wis.  361.  A  stallion,  if  owned 
and  kept  for  the  use  of  a  family  as  a  work  horse,  is  exempt  under  a  stat- 
ute exempting  "  one  work-horse,"  although  he  is  for  a  portion  of  the 
time  used  as  a  stud.  Allman  v.  Gann,  29  Ala.  240.  But  in  all  cases 
where  there  is  any  question  as  to  whether  an  article  is  used  for  the  pur- 
pose for  which  it  is  exempted,  it  is  for  the  jury  to  find  the  facts.  Pat- 
ten V.  Smith,  4  Conn.  450.  Under  the  exemption  of  household  furniture 
"  necessary  for  upholding  life,"  the  debtor  is  not  restricted  to  what  is 
actually  necessary.  The  statute  is  humane  in  its  spirit,  and  is  to  be 
liberally  construed,  and  while  the  term  "necessary"  excludes  superflu- 
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ons  ai'ticles,  and  articles  of  luxury,  yet,  the  debtor  is  not  restricted  to 
those  articles  only  which  are  indispensable  to  the  bare  subsistence  of  a 
family,  but  embraces  such  articles  as  will  enable  them  to  live  in  a  con- 
venient and  comfortable  manner,  and  suitable  to  their  rank  and  condi- 
tion in  life.  Montague  v.  Richardson^  24  Conn.  338  ;  Clark  v.  Averill^ 
31  Yt.  612 ;  Rart  v.  Eyde,  5  id.  328 ;  BoAjUn  v.  Stone,  4  Cush.  359. 
Neither  a  piano  nor  other  musical  instrument  is  exempt  as  furniture. 
Dunlap  V.  Edgerton,  30  Yt.  224  ;  Tanner  v.  Billings,  18  Wis.  163. 
Under  a  statute  exempting  a  cow,  a  heifer  fourteen  months  old,  that  has 
never  given  milk,  is  held  to  be  exempt  {Carruth  v.  Grassie,  11  Graj^, 
211) ;  and  where  the  debtor  owns  two  cows  and  one  is  mortgaged,  the 
cow  not  mortgaged  is  exempt.  Greenleaf  v.  Sanborn,  44  N.  II.  16.  In 
order  to  entitle  a  person  to  the  benefit  of  the  statute,  it  is  sufficient  if 
his  family  resides  in  the  State,  wherever  he  may  be  {Bonnel  v.  Dunn, 
28  N.  J.  Law,  153) ;  and  though  the  words  "  of  every  citizen  "  are  used, 
it  is  held  to  mean  "  inhabitants,"  and  applies  in  favor  of  all,  whether 
naturalized  or  not.  Ool>bs  v.  Coleman,  14  Tex,  594.  Property  actually 
on  the  person  of  a  debtor ;  and  his  necessary  clothing,  though  not  at  the 
time  on  his  person,  cannot  be  taken  in  execution.  Bumjpas  v.  Maynard, 
38  Barb.  626  ;  ante,  p.  650.  Rings  and  jewelry  cannot  be  levied  upon 
while  on  the  person  of  the  debtor ;  but  can  be  reached  under  supplement- 
ary proceedings,  where  such  proceedings  are  provided  for.  Frazier  v. 
Barmirn,  19  N.  J.  Eq.  316.  The  same  rules  as  to  the  validity  of  a  levy 
under  a  void  execution,  or  one  that  is  irregular,  apply  in  the  case  of  per- 
sonal property,  as  apply  to  levies  upon  land.  In  most  of  the  States, 
except  where  provision  is  otherwise  made  by  statute,  an  effectual  levy 
upon  personal  property  can  only  be  made  by  the  officer  taldng  the  actual 
custody  or  control  of  the  property.  Brown  v.  Pratt,  4  Wis.  513  ;  Levy 
V.  Shockley,  29  Ga.  710  ;  Beckman  v.  Lansing,  1  Edm.  Sel.  Cas.  (N.  Y.) 
356.  He  need  not  necessarily  take  manual  possession.  Bond  v.  Willett, 
31  N.  Y.  102  ;  Roehuck  v.  Thornton,  19  Ga.  149  ;  Yery  v.  Watkins,  23 
How.  (U.  S.)  469  ;  Bullitt  v.  Winstons,  1  Munf.  269.  But  he  must  take 
actual  possession  if  he  would  hold  the  property  against  subsequent  at- 
tachments or  levies  {Ray  v.  Harcourt,  19  Wend.  495) ;  a  waiver  of 
these  requisites  may  bind  the  debtor,  but  they  are  not  operative  against 
subsequent  levying  or  attaching  creditors.  Yan  Wyck  v.  Pine,  2  Hill, 
QQQ  ;  Barker  v.  Binninger,  14  N.  Y.  270 ;  Watts  v.  Cleveland,  3  E.  D. 
Smith  (N.  Y.)  553 ;  Storm  v.  Woods,  11  Johns.  110 ;  Camp  v.  Chain- 
herlain,  5  Denio,  198.  To  make  a  valid  levy,  the  sheriff  must  have 
the  goods  in  his  view  and  power.  Merely  seizing  a  few  articles  outside 
of  a  store  or  warehouse,  and  proclaiming  a  levy  upon  goods  that  are 
locked  up  in  a  store,  and  not  within  view,  is  not  an  operative  levy. 
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Haggerty  v.  Wilher,  1 6  Johns.  287.  He  should  enter  the  store  and  take 
actual 'j)ossession  of  the  goods.  He  should  assert  his  title  to  the  goods 
under  the  execution,  and  his  acts  should  be  such  that,  except  for  the 
protection  of  the  execution,  he  would  be  a  trespasser  {Beehman  v.  Lan^ 
sing,  3  Wend.  446 ;  Green  v.  Burke,  23  id.  490 ;  Westervelt  v.  Pinck- 
ney,  14  id.  123  ;  Connah  v.  Hale,  23  id.  462) ;  and  he  should  retain 
possession  of  them,  and  if  lie  permits  them  to  remain  in  the  debtor's 
custody  the  levy  is  of  no  effect  against  a  subsequent  execution.  Storm 
X.  Woods,  11  Johns.  110 ;  Linton  v.  Ford,  46  Penn.  St.  294 ;  Levy  v. 
Shockley,  29  Ga.  710  ;  Brown  v.  Pratt,  4  Wis.  513  ;  Bond  v.  ^Yillett, 
31  1^.  Y.  102. 

An  officer  with  an  execution  in  order  to  make  a  levy  inay  break 
into  a  store  or  outbuilding.  LLaggerty  v.  Wilber,  16  Johns.  287.  But 
even  though  the  process  commands  the  arrest  of  the  defendant,  it  is 
not  lawful  for  the  sheriff  to  force  his  way  into  the  debtor's  dwelling 
{Semayne^s  Case,  5  Coke,  91 ;  Oystead  v.  Shed,  13  Mass.  520 ; 
Hooker  v.  Smith,  19  Vt.  151 ;  Lllsleyx.  Nichols,  12  Pick.  270  ;  Curtis 
V.  Huhhard,  4  Hill,  437 ;  Boggs  v.  Vandyke,  3  Harr.  [Del.]  288) ;  and 
the  bare  raising  of  a  latch  of  an  outer  door  is  such  force  as  will  justify 
the  debtor  in  using  all  the  force  necessary  in  expelling  the  sheriff  from 
the  premises  {Curtis  v.  Huhhard,  1  Hill  [JST.  Y.],  336  ;  Boggs  v.  Van- 
dyke, 3  Harr.  [Del.]  288) ;  and  an  entry  effected  by  craft  or  false  pre- 
tenses is  unlawful,  as,  if  the  sheriff  knocks,  and  before  he  is  bid  to  enter, 
the  door  being  partially  opened  to  see  who  is  there,  he  forces  his  way 
into  the  house.  Parke  v.  Evans,  Hob.  62  a.  But  it  seems  that  this 
privilege  does  not  extend  to  a  lodger  or  boarder  in  the  house.  Lee  v. 
Oansel,  1  Cowp.  1  ;  Cooper'' s  Case,  Cro.  Car.  544 ;  Hale's  P.  C.  487. 
Where  a  building  is  occupied  by  several  tenants,  having  a  common 
entrance,  an  entry  through  the  outer  door  v/ould  not  justify  the 
breaking  of  the  door  to  either  of  the  tenements.  Swain  v.  Mizner,  8 
Gray,  182.  But,  if  the  sheriff  lawfully  gains  admission  through  the 
outer  door,  he  may  break  open  any  inner  doors,  or  any  trunks  for  the 
purpose  of  executing  the  writ.  Lloyd  v.  Sandilands,  8  Taunt.  250 ; 
Batdiffe  v.  Burton,  3  B.  &  P.  223 ;  Taster's  Crown  Case,  320.  In 
order  to  justify  an  officer  in  breaking  the  outer  door  of  a  store  or  out- 
building, there  must  be  a  previous  demand  upon  the  person  having 
authority  to  permit  his  entry.  Douglass  v.  State,  6  Yerg.  525.  But 
if  no  person  is  present  upon  whom  demand  can  be  made,  he  may  force 
an  entrance  {Ftdlerton  v.  Mack,  2  Aik.  [Yt.]  415) ;  and  so  he  may 
where  entrance  has  been  refused.  Fullam  v.  Stearns,  30  Yt.  443 ; 
Bean  v.  Huhhard,  4  Cush.  85 ;  DoAilin  v.  Stone,  id.  359. 

The  priority  of  executions  under  a  levy  depends  either  upon   the 
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priority  of  attachment  or  levy,  rather  than  upon  the  time  when  the 
sheriff  received  them.  Religious  Society  v.  Hitchcock,  2  Browna 
(Penn.),  333;  McCall  v.  Trevor,  4  Blackf.  496;  Sinith  v.  Lind,  29 
111.  24 .  Tabh  v  Harris,  4  Bibb  (Ky.),  29 ;  Lash  v.  Gibson,  1  Murph. 
266  ;  Brown  v.  Clarke,  4  How.  (U.  S.)  4 ;  Roskhill  v.  Hanna,  15  id. 
189 ;  Erwin  v.  Moore,  15  Ga.  361.  But  in  Mississippi  it  is  held  that 
the  execution  issuing  upon  the  oldest  judgment  has  priority  {Jennings 
V.  Dennis,  6  Sm.  &  M.  379);  and  such  is  the  rule  in  North  Carolina 
{Ricks  V.  Blount,  4  Dev.  128);  and  in  Iowa  {Marshall  v.  McLean,  3 
Greene  [Iowa],  363) ;  while  in  several  of  the  States,  M^here  no  previous 
lien  has  been  acquired  by  attachment,  the  question  of  priority  is  deter- 
mined by  the  order  in  which  the  sheriff  received  them.  Childs  v.  Dil- 
worth,  44  Penn.  St.  123  ;  McCants  v.  Rogers,  3  Brev.  (S.  C.)  388.  In 
the  sale  of  property  upon  execution,  the  provisions  of  the  statute  as  to 
notice,  place  of  holding  the  sale,  and,  indeed,  in  all  respects  should  be 
complied  with,  and,  while  a  failure  in  those  respects  may  not  invalidate 
the  sale,  it  renders  the  sheriff  liable  to  the  execution  debtor.  Hoioe  v. 
Starkweather,  17  Mass.  240;  Hmted  v.  Dakin,  17  Abb.  Pr.  (N.  Y.) 
137;  Gantly  v.  Ewing,  3  How.  (U.  S.)  707. 

§  5.  Who  may  defend  under.  The  sheriff,  the  execution  creditor, 
the  purchaser  of  property  under  execution,  and  all  persons  deriving 
title  to  property  levied  upon  under  an  execution  and  sold  in  pursuance 
thereof,  or  their  grantees  or  vendees,  may  defend,  in  any  action  brought 
against  them  therefor,  under  the  execution,  and,  if  the  execution  was 
valid,  and  the  proceedings  thereunder  regular  and  no  fraud  was  prac- 
ticed, it  will  be  a  complete  protection,  Maverick  v.  Salinas,  15  Tex. 
57 ;  Hogsett  v.  Ellis,  17  Mich.  357 ;  Roberts  v.  Boylan,  24  Ga. 
40 ;  Ahhey  v.  Dewey,  25  Penn.  St.  413. 

§  6.  Who  cannot  defend  under.  Strangers  to  the  execution,  who 
are  not  privies  to  the  proceedings  thereunder,  or  who  do  not  derive 
title  through  a  vendee  at  an  execution  sale,  nor  a  person  who,  having 
no  authority,  levies  an  execution,  or  who,  knowing  facts  dehors  the  exe- 
cution that  render  it  void,  cannot  defend  under  it.  White  v.  Jones,  38 
111.  159;  Allen  v.  Portland  Stage  Co.,  8  Me.  207;  Lowry  v.  Walker, 
4  Vt.  80. 

§  7.  When  process  is  void.  When  an  execution  is  void,  it  affords 
no  protection  and  no  rights  to  the  execution  creditor,  or  to  a  pur- 
chaser at  a  sale  under  it ;  as,  where  at  the  time  of  issuing  the  execu- 
tion the  plaintiff  {Steioart  v.  Nuckols,  15  Ala.  225  ;  Graham  v. 
Chandler,  id.  342;  Trail  v.  Snouffer,  ^  Md.  308;  Bellinger  v. 
Ford,  21  Barb.  311),  or  the  defendant  was  dead  {People  v.  Bradly, 
17  111.  485 ;   Cadmus  v.  Jackson,  52  Penn.  St.  295  ;    Thompson   v. 
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Ross,  26  Miss.  198 ;  Hurst  v.  Weathers,  15  Ala.  417);  or  when  the  judg- 
ment on  which  the  execution  is  issued  is  annulled  {Nabours  v.  Cocke, 
24  Miss.  44 ;  Wright  v.  Wright,  6  Tex.  29) ;  or  when  there  is  no 
judgment  upon  which  it  could  issue  {Nahotirs  v.  Cocke,  24  Miss.  44)  ; 
or,  indeed,  when  for  any  cause  the  execution  is  absolutely  void,  it  affords 
no  protection  to  the  plaintiff,  and  confers  no  rights  upon  any  person 
acting  under  it  {McLin  v.  Williams,  28  Ga.  482;  Wiseman  v.  Mc- 
Nulty,  25  Cal.  230  ;  Smith  v.  Doto,  51  Me.  21) ;  or  when  the  acts  of 
the  shei-iff  are  contrary  to  law  in  the  sale  of  property,  the  sale  is 
void  and  the  execution  gives  no  rights  to  the  purchaser.  Smith  v. 
Dow,  51  Me.  21 ;  Tufts  v.  Rayes,  31  IST.  H.  138 ;  Marini  v.  Mour- 
ain,  5  La.  Ann.  133  ;  Tyler  v.  Wilkerson,  27  Ind.  450.  A  ministerial 
officer  is  protected  in  the  execution  of  process,  whether  it  issues  from 
a  court  of  limited  or  of  general  jurisdiction,  even  though  such  court 
has  not  in  fact  jurisdiction  in  the  case,  if,  upon  the  face  of  the  pro- 
cess, it  appears  that  the  court  has  jurisdiction  of  the  suhject-Tnatter,  and 
nothing  appears  in  the  process  to  apprise  the  officer  that  the  court  has 
not  jurisdiction  of  iixQ  person  of  the  party  who  is  to  be  affected  by  the 
process.  Savacool  v.  Boughton,  5  Wend.  170 ;  Hill  v.  Haynes,  54  N. 
Y.  (9  Sick.)  153  ;  Orr  v.  Cox,  22  Minn.  485. 

A  requisition  upon  the  sheriff  in  an  action  to  recover  the  possession 
of  personal  property  only  protects  him  in  taking  the  property  speci- 
fied from  the  possession  of  the  defendant  named.  Bullis  v.  Montgom- 
ery, 50  jST.  Y.  (5  Sick.)  352.  If,  however,  the  actual  possession 
remains  in  the  defendant,  although  there  has  been  a  transfer  of  title 
and  a  constructive  change  of  possession,  the  process  is  a  protection. 
Id.  But,  in  such  an  action,  the  requisition  only  authorizes  the  taking 
of  the  chattels  specified,  from  the  defendant  named  in  the  action  or  his 
agent ;  and  it  is  no  protection  if  he  takes  them  from  another  person, 
who  sues  him  in  ti'espass.  Otis  v.  Williams,  70  jST.  Y.  (25  Sick.)  208. 
See,  also,  for  a  more  extended  review  of  this  question,  ante,  p.  750,  §  4. 

§  8.  When  process  is  irregular.  Mere  irregularities  in  an  execu- 
tion, or  in  proceedings  under  it,  do  not  invalidate  a  sale  made  in  pur- 
suance thereof,  and  the  execution  is  a  protection  to  the  purchaser 
whether  the  sheriff  can  justify  under  it  or  not.  Carr  v.  Glasscock,  3 
Gratt.  343 ;  Harness  v.  Womack,  8  B.  Monr.  388  ;  Lawson  v.  Jor- 
dan, 19  Ark.  297;  Alexander  v.  Miller,  18  Tex.  893;  Emley  v. 
Drum,  36  Penn.  St.  123;  Waggoner  v.  Dubois,  19  Ohio,  67;  Tillman 
V.  Jackson,  1  Minn.  183  ;  Anderson  v.  Clark,  2  Swan  (Tenn.),  156; 
Sanford  v.  Durfee,  19  Pick.  485 ;  Falkner  v.  Guild,  10  Wis.  563. 

The  distinction  in  this  respect  consists  in  the  fact  that  a  mere  irregu- 
larity can  always  be  corrected  upon  application   to  the   court,   while  a 
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defect,  that  goes  to  tlie  foundation  of  the  right  to  act  at  all,  is  a  radical 
defect  which  the  court  cannot  correct,  Siviggart  v.  Sarber,  5  111.  364. 
The  sheriff  cannot  defend  under  an  execution  when  he  has  failed  to 
comply  with  the  statutory  requirements  m  his  action  under  it.  Smith  v. 
Handall,  6  Cal.  47.  But  where  an  execution  is  merely  irregular,  it  is  a 
complete  protection  to  him.  Read  v.  MarTde,  3  Johns.  523  ;  Avery  v. 
Lewis,  10  Yt.  332;  Chase  v.  Plymouth,  20  id.  469.  The  rule  is,  that 
if  a  process  is  regular  upon  its  face,  and  not  absolutely  void,  by  having 
been  issued  without  authority  of  law,  the  officer  can  never  be  made  a 
trespasser,  although  it  may  have  been  erroneously  issued,  and  he  is 
bound  to  execute  such  a  process,  and  it  is  no  justification  to  him  in  per- 
mitting an  escape,  or  in  refusing  to  make  a  levy  under  it,  that  tlie  forms 
of  law,  in  the  issuing  of  the  process,  had  not  been  complied  with. 
Swanzy  v.  Htmt,  2  N.  &  M.  (S.  C.)  211  ;  Higdon  v.  Comoay,  12  Mo.  295  ; 
Roberts  v.  Tennell,  4  [Litt.  (Ky.)  286.  He  is  not  bound  to  look  be- 
yond the  process  itself,  and  if  it  is  regular  on  its  face,  he  must  execute 
it.  Meed  v.  Bice,  2  J.  J.  Marsh.  44  ;  Williayns  v.  Stewart,  12  Sm.  &  M. 
533  ;  Brown  v.  Mason,  40  Vt.  157.  He  cannot  question  the  regularity 
of  the  process,  and  consequently  is  not  ]  iable  for  levying  an  irregular 
execution.  Fordy.  Treasurer,  1  ]S".  &  M.  (S.  C.)  234.  But  he  is  not  justi- 
fied in  doing  an  illegal  act  under  process,  even  though  he  is  therein  com- 
manded to  do  so.  Thus,  if  a  process  commands  a  sheriff  to  break  into 
a  dwelling-house,  without  stating  any  sufficient  cause,  he  could  not 
justify  the  act  under  the  process,  because  he  is  not  bound  to  do  an 
illegal  act  even  though  the  process  directs  it  to  be  done.  Sanford  v. 
Nichols,  13  Mass.  286.  If  a  process  is  void  upon  its  face,  the  sheriff 
is  not  protected  in  executing  it.  Boal  v.  King,  6  Ohio,  11.  But  he 
is  not  to  inquire  as  to  the  sufficiency  of  any  proceedings  anterior  to 
the  process ;  if  it  is  issued  by  a  court  of  competent  jurisdiction,  he 
must  execute  it,  however  irregularly  obtained  {Buffandeau  v.  JEd- 
mondson,  17  Cal.  436) ;  and  he  cannot  protect  himself  from  hability 
for  refusing  to  do  so  by  showing  an  error  or  irregularity  in  the  process 
{Ginochio  V.  Orser,!  Abb.  Pr.  [IST.  Y.]  433;  HecTcer  v.  J  arret,  3 
Binn.  [Penn.]  404 ;  Brown  v.  Mason,  40  Yt.  157)  ;  and  it  is  held 
that  he  is  protected  by  the  process  even  though  it  is  irregular  upon  its 
face.  Price  v.  Holland,  1  P.  &  H.  (Ya.)  289.  But  if  the  process  is 
void  for  want  of  jurisdiction  in  the  court  issuing  it  or  for  any  other 
cause,  he  may  justify  a  refusal  to  execute  its  command,  or  even  an 
escape,  upon  the  ground  of  its  entire  invalidity.  Carpenter  v.  Willett^ 
31  X.  Y.  (4  Tiff.)  90. 

§  9.  Aljuse  of  process.     If  a  sheriff  or  a  party  to   any  proceeding 
abuse  the   process  of  the  court,  that  is,   if  he  commits  acts  under  it 
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in  excess  of  his  powers  or  legal  rights  under  it,  he  is  liable  therefor, 
and  as  to  such  acts  in  excess  of  his  powers  under  the  process  it  affords 
him  no  protection  whatever  {Green  v.  Rumsey,  2  Wend,  621 ;  Weber 
V.  Henry,  16  Mich.  399 ;  Cantine  v.  ClarJc,  41  Barb.  629  ;  Streeter  v. 
Frank,  4  Chand.  [Wis.]  9) ;  and  this  applies  equally  to  fraudulent  and 
oppressive  acts  done  by  him  (Id.),  as  well  as  to  acts  that  amount  to  a 
trespass.  Weher  v.  Henry,  15  Midi.  399.  But  if  he  acts  under  the 
direction  of  the  process,  and  in  obedience  to  its  special  command  as  to  the 
particular  act,  while  he  cannot  justify  his  act  under  the  process,  yet  he 
may  be  permitted  to  show  in  mitigation,  that  he  acted  under  the  pro- 
cess, and  did  no  act  except  such  as  it  directed,  Sandford  v.  Nichols, 
13  Mass,  286,  An  officer  is  not  justified  by  his  process  in  levying  upon 
the  property  of  a  third  person,  as  that  of  the  debtor,  and  is  liable  as  a 
trespasser  to  such  person,  or  in  trover,  precisely  the  same  as  though  he 
had  had  no  process  in  his  possession  {State  v,  Sivigart,  22  Ark,  528 ; 
Hollowell,  etc.,  Banh\.  Howard,  14  Mass.  181 ;  Rhodes  y. Patterson, 
3  Cal.  469) ;  and  it  is  no  defense  that  he  acted  honestly,  and  under  the 
belief  that  the  property  belonged  to  the  debtor,  or  that  his  act  was  the 
result  of  an  innocent  mistake.  Hollowell,  etc..  Bank  v.  Howard,  14 
Mass.  181 ;  James  v.  Thompson,  12  La.  Ann,  174 ;  Anthony  v.  Brooks, 
5  Ga,  576,  Ante,  p,  758,  §  7,  But  where  one  has  permitted  his  goods 
to  become  intermingled  with  those  of  another,  so  that  an  officer  having 
an  execution,  after  making  reasonable  inquiry  and  effort,  is  unable  to  dis- 
tinguish the  one  from  the  other,  and  the  o^vner  does  not  himself  identify 
or  point  them  out  to  the  officer,  the  officer  is  justified  in  taking  the  whole 
of  the  property  and  cannot  be  made  liable  to  the  owner  therefor,  until  he 
has  refused,  after  the  owner  has  pointed  out  his  property,  Rolnnson  v. 
Holt,  39  N.  H,  557,  An  officer  is  not  justified  by  his  process  in  levying 
upon  and  selling  goods  belonging  to  the  debtor  that  are  exempt  from  levy 
{Bonnell  v.  Dunn,  28  N,  J.  Law,  153) ;  neither  can  he  justify  under 
process  the  taking  of  property  Mdiich  he  advertises,  but  neglects  to  sell. 
In  such  a  case  he  becomes  a  trespasser  ab  initio,  and  liable  to  the  debtor 
as  such  {Bond  v.  Wilder,  16  Vt.  393);  nor  can  he  justify  the  taking  of 
property  that  is  exempt  from  levy,  upon  the  ground  that  he  did  not 
know  which  was  exempt.  As,  when  a  flock  of  sheep  was  taken  by  an 
officer  without  leaving  the  debtor  ten  as  allowed  by  law,  the  court  held 
that  it  was  no  defense  that  he  did  not  know  lohich  ten  were  exempt. 
It  was  his  duty  to  have  notified  the  debtor  to  select  ten  {Frost  v.  Mott, 
34  IsT.  Y.  [7  Tiff,]  253)  ;  and,  generally,  when  the  sheriff  is  guilty  of 
any  illegal  act,  either  at  the  time  of  the  levy  or  subsequently  thereto, 
prejudicial  to  the  defendant,  he  is  liable  therefor.  Bond  v.  Wilder^  16 
Vt.  393  ;  Bonnell  v.  Dunn,  28  N.  J.  Law,  153. 
Vol.  YL   -96 
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CHAPTER  XXV. 

FOREIGN    CORPORATION. 
ARTICLE  I. 

GENERAL    RULES    AND    PRINCIPLES. 

Section  1.  In  general.  At  common  law,  process  can  only  be  served 
on  a  defendant,  whether  a  natural  person  or  a  body  corporate,  within 
the  State  in  which  the  action  is  commenced,  Buchanan  v.  Rucker^  9 
East,  192  ;  Borden  v.  Fitch,  15  Johns.  121,  140  ;  Hall  v.  Williams^  6 
Pick.  240.  It  is  also  a  well-settled  rule  of  the  common  law,  that  the 
service  of  process  on  the  president  or  principal  officer  of  a  corporation 
must  be  within  the  jurisdiction  of  the  sovereignty  where  the  artificial 
body  exists.  McQueen  v.  Middletown  Manuf.  Co.,  16  Johns.  6; 
Clarice  v.  Steam  Navigation  Co.,  1  Story  (C.  Cc),  531 ;  Dawson  v. 
Ca^nphell,  2  Miles  (Penn.),  171.  And  inasmuch  as  a  corporation  can 
have  no  legal  existence  out  of  the  boundaries  of  the  sovereignty  that 
created  it  {Bank  of  A'ligusta  v.  Earle,  13  Pet.  588 ;  Broome  v.  Galena, 
etc.,  Packet  Co.,  9  Minn.  239),  it  follows  that,  if  a  foreign  corporation 
can  be  brought  into  com-t,  it  must  be  by  virtue  of  some  statutory  pro- 
vision. Middlebrooks  v.  Springfield  Fire  Ins.  Co.,  14  Conn.  301 ; 
Sullivan  v.  La  Crosse,  etc.,  Packet  Co.,  10  Minn.  386.  But  foreign 
corporations  may,  by  the  comity  of  nations,  make  contracts  in  other 
States,  and  establish  agencies  there,  unless  excluded  from  so  doing,  or 
unless  it  be  against  the  policy  or  interest  of  the  State.  Williams  v. 
Creswell,  51  Miss.  817.  And  see  Newburg  Petroleum  Co.  v.  Weare,  27 
Oliio  St.  343 ;  Western  Union  Telegraph  Co.  v.  Mayer,  28  id.  521 ;  Home 
Ins.  Co.  V.  Davis,  29  Mich.  238 ;  Vol.  2,  tit.  Corporations.  And  it 
has  been  held  that  where  a  corporation,  created  by  the  laws  of  one 
State,  makes  contracts  and  owns  property  in  another  State,  a  service  of 
process  on  the  officers  of  the  corporation,  while  in  such  other  State  on 
the  business  of  the  corporation,  in  a  suit  against  it  in  the  courts  of  that 
State,  on  a  contract  made  there,  is  a  good  service  on  the  corporation. 
Moulin  V.  Trenton^  etc.,  Ins.  Co.,  25  N.  J.  Law,  57.  And  see  Bushel  v. 
Commonwealth  Ins.  Co.,  15  Serg.  &  R.  (Penn.)  176.  But  in  such  case, 
the  foreign  corporation  does  not  agree  that,  after  being  regularly  sued, 


FOEEIGN  COEPOEATIOK  763 

it  will  not,  as  any  other  citizen  of  another  State  might,  exercise  its  con- 
stitutional right  to  transfer  the  litigation  to  the  courts  of  the  United 
States.  Fish  v.  Chica-go,  etc.,  R.  R.  Co.,  53  Barb.  472.  See  Sayles 
V.  Northwestern  Ins.  Co.,  2  Curt.  (C.  C.)  212. 

§  2.  When  a  defense.  Where  a  corporation  confines  its  business  to 
the  State  in  which  it  is  created,  its  officers  are  not  clothed  with  their 
official  character  out  of  the  limits  of  such  State.  A  foreign  corpora- 
tion cannot  therefore  be  summoned  by  service  on  its  chief  officer,  who, 
at  the  time  of  service,  may  happen  to  be  within  the  jurisdiction  of  the 
court.  Dawson  v.  CamjpheU,  2  Miles  (Penn.),  170.  If  sued  under  such 
circumstances,  the  proper  remedy  of  the  corporation  is  by  a  plea  to  the 
jurisdiction.     Camden,  etc.,  Co.  v.  Swede  Iron  Co.,  32  iN".  J.  Law,  15. 

The  service  of  process  on  a  traveling  agent  of  an  insurance  company, 
or  upon  one  authorized  only  to  effect  insurances,  is  held  not  to  be  a 
valid  service  upon  the  company,  under  a  statute  permitting  corporations 
to  be  sued  in  any  county  where  they  may  "  have  an  agency  or  transact 
business."  Parhe  v.  Cominonwealtli  Ins.  Co.,  44  Penn.  St.  422.  See, 
also,  Sullivan  v.  La  Crosse,  etc.,  Packet  Co.,  10  Minn.  3S6. 

If  a  corporation  is  described  as  created  by  the  laws  of  two  States, 
and  as  a  citizen  of  one  of  them,  it  is  a  good  defense  that  the  other  party 
is  a  citizen  of  one  of  the  States,  although  he  is  not  of  the  State  of  which 
the  corporation  is  said  to  be  a  citizen.  Ohio,  etc.,  R.  R.  Co.  v.  Wheeler, 
1  Black  (U.  S.),  286.  And  see  County  of  Allegheny  v.  Cleveland,  etc.j 
R.  R.  Co.,  51  Penn.  St.  228. 

A  foreign  coi^poration,  as  well  as  one  within  the  State  where  the  suit 
is  brought,  may  plead  the  statute  of  limitations  to  a  suit  on  a  contract. 
People  V.  Trinity  Church,  30  Barb.  537 ;  S.  C.  affirmed,  22  IST.  Y.  (8 
Smith)  44  ;  Ang.  &  Ames  on  Coi-p.,  §  407  a.  And  see  Attorney-Gen- 
eral V.  Federal  Street  Meeting-house,  3  Gray,  1. 

§  3.  When  not  a  defense.  A  corporation  created  by  the  laws  of 
one  State  and  carrying  on  business  in  another  State  is  liable  for  in- 
juries occasioned  by  its  acts,  on  the  same  principles  and  to  the  same 
extent  that  individuals  or  companies  incorporated  by  the  laws  of  the 
latter  State  would  be  {Austin  v.  Neio  YorJc,  etc.,  R.  R.  Co.,  25  IST.  J. 
Law,  381),  and  it  cannot  escape  the  consequences  of  its  illegal  acts  by 
setting  up  that  it  holds  its  existence  under  a  foreign  government. 
People  V.  Central  R.  R.  of  New  Jersey,  33  How.  (X.  T.)  407 ;  S.  C, 
48  Barb.  478 ;  Ahem  v.  Nat.  Steamship  Co.,  3  Daly  ^.  T.),  399 ;  S. 
C,  11  Abb.  (T^.  S.)  356.  See  State  v.  Northern  Railway  Co.,  18  Md. 
193;  ante,  Yol.  2,  pp.  337,  338.  Although  a  corporation  cannot 
migrate,  it  may  exercise  its  authority  in  a  foreign  territory  upon  such 
conditions  as  may  be  prescribed  by  the  law  of  the  place.    One  of  these 
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conditions  may  be  that  it  shall  consent  to  be  sued  there.  If  it  does 
business  there  it  will  be  presumed  to  have  assented,  and  will  be  bound 
accordingly.  Lafayette  Ins.  Co.  v.  French,  18  How.  (U.  S.)  405 ; 
Railroad  Co.  v.  Harris,  12  Wall.  65,  81.  And  if  a  foreign  corpora- 
tion, sued  in  a  State  court,  appears  there  and  removes  the  suit  to  the 
United  States  court,  it  is  too  late  to  object  to  the  jm^isdiction  of  the 
State  court,  or  to  take  any  exception  to  the  process  by  which  the  cor- 
poration was  brought  in,  and  it  is  not  a  vahd  objection,  that  not  being 
an  inhabitant  or  found  within  the  district,  the  suit  could  not  have  been 
commenced  in  the  United  States  court.  '  Sayles  v.  North  Western  Ins. 
Co.,  2  Curt.  (C.  C.)  212 ;  Barney  v.  Glohe  Banh,  5  Blatchf.  (C.  C.) 
107,  112 ;  Sam,ds  v.  Smith,  1  Dill.  (C.  C.)  290. 

When  a  foreign  corporation  has  appeared  in  an  action,  it  is  as  much 
within  and  subject  to  the  jurisdiction  of  the  court,  as  if  it  were  a  cor- 
poration under  the  laws  of  the  State.  Murray  v.  Yanderhilt,  39  Barb. 
140  ;  Carpentier  v.  Minturn,  65  id.  239  ;  Reynolds  v.  La  Crosse,  etc.^ 
Packet  Co.,  10  Minn.  178. 

Corporations  are  prohibited  by  statute,  in  Kew  York,  from  inter- 
posing the  defense  of  usury.  Curtis  v.  Leavitt,  15  IST.  T.  (1  Smith) 
9  ;  Graves  v.  Lovell,  6  Jones  &  Sp.  (N.  Y.)  154 ;  Strong  v.  JSFew  Yorh 
Laundry  Manuf.  Co.,  5  id.  279.  And  this  statute  has  been  held  to 
be  retrospective  in  its  operation,  and  to  apply  to  foreign  corporations 
litiiratinff  in  the  courts  of  that  State.  Southern  Ins.  Co.  v.  PacTcer, 
17  N.  Y.  (3  Smith)  51.  But  the  provisions  of  this  statute  only  pre- 
vent the  avoidance  by  a  corporation  of  its  own  contract  upon  the 
ground  of  usury.  They  do  not  apply  to  a  case  where  the  corporation 
succeeds  to  the  rights  of  a  party  who  might  avail  himself  of  the  pro- 
visions of  the  usury  laws.  Where,  therefore,  pi'operty  is  pledged  to 
secure  a  usurious  loan,  a  corporation  succeeding  to  the  rights  of  the 
pledgor  is  not  prohibited  from  demanding  and  recovering  the  property 
pledged.  Merchants,  etc..  Bank  v.  Commercial  Warehouse  Co.,  49 
^.  Y.  (4  Sick.)  635.  And  see  Id.,  643,  note. 

§  4.  When  and  liow  interposed.  See  Yol.  2,  tit.  Corporations ; 
see,  also,  a7ite,  p.  393,  tit.  Abatement.  If  a  corporation  be  sued  by  a  wrong 
name,  or  one  not  sufficiently  certain,  to  take  advantage  of  the  mis- 
nomer, it  should  be  pleaded  in  abatement,  and  not  in  bar.  Sunajpee 
V.  Eastman,  32  N.  H.  470  ;  Gilbert  v.  Hantuchet  BanTc,  5  Mass.  97  ; 
Northumberland'  County  Bank  v.  Eyer,  60  Penn.  St.  436. 
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CHAPTER  XXVI. 

rOKEIGN  SOVEREIGN,  ETC. 
AETICLE  I. 

GENERAL    RULES. 

Section  1.  In  general.  It  is  a  well-settled  doctrine,  that  a  sover- 
eign cannot  be  made  responsible  in  another  State  or  nation  for  an  act 
done  in  his  sovereign  character  in  his  own  country.  Duke  of  Bruns- 
wick V.  King  of  Hanover,  2  H.  L.  Cas.  1.  Nor  can  a  sovereign  State, 
in  its  political  caj)acity,  be  sued  in  the  courts  of  anotlier  State  or  nation 
for  the  purpose  of  enforcing  any  remedy  against  it.  Mamning  v.  State 
of  Nicaragua,  etc.,  14  How.  (N.  Y.)  517.  So,  ambassadors  and  foreign 
ministers  who  are  recognized  as  such  by  the  president  of  the  United 
States,  as  well  as  their  domestics,  or  domestic  servants,  are  exempt 
from  the  jurisdiction  of  the  State  courts.  In  this  class  of  exempt  per- 
sons are  likewise  included  consuls  and  vice-consuls,  secretaries  of  lega- 
tion, and  attachees.  In  all  suits  or  proceedings  against  such  persons,  the 
supreme  court  of  the  United  States  has  exclusive  jurisdiction.  1  Wait's 
Pr.  121 ;  United  States  v.  Ortega,  4  Wash.  (C.  C.)  531.  And  in  order 
to  exempt  the  servant  of  a  public  minister  from  liability  to  be  made  a 
defendant  in  a  State  court,  it  is  not  necessary  that  he  should  reside  in 
the  house  of  his  employer,  provided  he  performs  the  duties  of  his  office 
there.  Nor  is  it  material  whether  he  is  a  foreigner  or  a  native  of  the 
State.     1  Wait's  Pr.  121 ;  Lockwood  v.  Coysgarne,  3  Burr.  1676. 

The  exclusive  jurisdiction  of  actions  in  which  a  State  is  a  party  de- 
fendant is  vested  in  the  courts  of  the  United  States.  Delafield  v. 
StaU  of  Illinois,  2  Hill  (N.  Y.),  159  ;  26  Wend.  192.  Where  a  State 
is  the  real  defendant,  an  action  cannot  be  maintained  by  suing  the  gov- 
ernor of  a  State,  in  his  official  character,  where  the  claim  made  upon 
him  is  founded  solely  upon  his  holding  that  office;  and  where  no  judg- 
ment could  be  had  against  him  personally,  the  action  will  be  considered 
as  one  against  the  State,  as  the  real  party  on  the  record.  Governor  of 
Georgia  v.  Madrazo,  1  Pet.  110,  122.  And  see  Commonwealth  of 
Kentucky  v.  Dervnison,  24  How.  (U.  S.)  QQ. 
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§  3.  Waiver  of   defense.       Although  a  sovereign,  or  a  sovereign 

State,  in  their  pohtical  capacity,  cannot  be  sued  in  the  courts  of  another 

State  or  nation,   for   the   purpose  of   enforcing  any  remedy  against 

them    (See    Wadsworth   v.    Queen    of  Sjpain,    DeHaher   v.    Queen 

of  Portugal^   17  Q.  B.   ITl),  yet  a  State  may  be   made   defendant 

in  an  action,  for  tlie  purpose  of  giving  it  an  opportunity  to  appear,  and 

thus  to  enable  a  court  to  decide  more  intelligently  and  equitably,  in 

relation  to  demands  which  are  sought  to  be  enforced  ao:ainst  other  de- 
cs o  

fendants.  Manning  v.  State  of  Nicaragua,  etc.,  14  How.  (N.  Y.) 
517.  States,  as  well  as  individuals,  it  may  be  presumed  as  a  general 
rule,  are  the  best  judges  of  what  affects  their  own  dignity  and  advan- 
tage ;  and  it  may  be  safely  left  to  their  own  sovereign  option  to  deter- 
mine whether  they  shall  take  part,  or  not,  in  any  judicial  contro- 
versy ;  not  for  the  j)urpose  of  submitting  themselves  to  the  coercive 
power  of  the  court,  but  for  the  purpose  of  enabling  it  to  arrive  at  a 
correct  and  satisfactory  determination.  Id. 

A  foreign  sovereign  is  competent  to  sue  as  plaintiff  in  our  courts ; 
and  if  he  does  so,  he  thereby  submits  himself  to  the  jurisdiction,  in 
respect  to  the  matter  sued  for,  and  must  answer  on  oath  to  a  cross  bill. 
Duke  of  Brunswick  v.  Ki/ng  of  Hanover,  6  Beav.  1 ;  2  H.  L.  Cas.  1; 
King  of  Spain  v.  Hallett,  6  01.  &  F.  333.  See  United  States  v.  Wag- 
ner, L.  R. ,  2  Oh.  App.  582  ;  Priolean  v.  United  States,  L.  R.,  2  Eq.  659. 
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CHAPTER  XXVII. 

FORMER  ADJUDICATION. 
ARTICLE  I. 

GENERAL    RULES    AND    PRINCIPLES. 

Section  1.  Definition  and  nature.  At  common  law,  a  judgment 
18  the  decison  or  sentence  of  the  law,  pronounced  by  a  court,  or  other 
competent  tribunal,  upon  the  matter  contained  in  the  record.  3  Bla. 
Com.  395.  And  see  Ely  stone  v.  Blystone,  51  Penn.  St.  373  ;  Truett 
V.  Legg^  32  Md.  147.  And  a  judgment  is  properly  deemed  a  bar  to 
further  litigation,  on  principles  of  public  policy,  because  the  peace  and 
order  of  society  require  that  a  matter  once  litigated  should  not  again  be 
drawn  in  question  between  the  same  parties  or  their  privies.  Kilheffer 
V.  Rerr,  17  Serg.  &  R.  319  ;  Crosby  v.  Jeroloman,  37  Ind.  264.  Human 
life  is  not  long  enough  to  allow  of  matters  once  disposed  of  being 
brought  under  discussion  again  ;  and  for  this  reason  it  has  always  been 
considered  a  fundamental  rule  that,  when  a  matter  has  once  become 
res  judicata^  there  shall  be  an  end  of  question  about  it.  Willes,  J.,  in 
Great  Northern  Railway  Co.  v.  Jfossoj?,  17  C.  B.  140. 

§  2.  Conclusiveness  between  parties  and  privies.  It  is  a  general 
principle,  that  a  decision  by  a  court  of  competent  jurisdiction  is  bind- 
ing and  conclusive  upon  all  other  courts  of  concurrent  power.  This 
principle  pervades  every  system  of  jurisprudence,  and  has  become  a 
rule  of  universal  law,  founded  on  the  soundest  policy.  The  general 
doctrine  is  clearly  laid  down  in  the  Duchess  of  Kingston's  case,  11  St. 
Tri.  198  ;  S.  C,  2  Sm.  Lead.  Cas.  573,  by  De  Grey,  C.  J.,  in  delivering 
the  opinion  of  all  the  judges.  He  says  :  "  From  the  variety  of  cases 
relative  to  judgments  being  given  in  evidence  in  civil  suits,  these  two 
deductions  seem  to  follow  as  generally  true.  First,  that  the  judgment 
of  a  court  of  competent  jurisdiction,  directly  upon  the  point,  is,  as  a 
plea,  a  bar,  or,  as  evidence,  conclusive  between  the  same  parties,  upon 
the  same  matter,  directly  in  question  in  another  court ;  Secondly,  that 
the  judgment  of  a  court  of  exclusive  jurisdiction,  directly  upon  the  point 
is,  in  like  manner,  conclusive  upon  the  same  matter,  between  the  same 
parties,  coming  incidentally  in  question  in  another  court  for  a  different 
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purpose.  But  neither  tlie  judgment  of  a  concurrent  or  exclusive  jurisdic- 
tion is  evidence  of  any  matter  which  came  collaterally  in  question,  though 
within  their  jurisdiction,  nor  of  any  matter  incidentally  cognizable, 
nor  of  any  matter  to  be  inferred  by  argument  from  the  judgment." 
In  support  of  this  general  doctrine,  see  HibsJiam  v.  Dullehan,  4 
Watts  (Penn.),  183  ;  Kilheffer  v.  Herr,  17  Serg.  &  R.  319  ;  Harvey 
V.  Richards,  2  Gall.  (C.  C.)  216  ;  Dlch  v.  Wehster,  6  Wis.  481 ; 
Grant  v.  Ramsey,  7  Ohio  St.  157;  Page  v.  Esty,  54  Me.  319; 
Wingate  v.  Haywood,  40  N.  H.  437 ;  Van  Byke  v.  Bastedo,  15  1^. 
J.  Law,  224  ;  Land  v.  Keirn,  52  Miss.  341 ;  Trammell  v.  Tlmr- 
mond,  17  Ark.  203  ;  Russell  v.  Place,  94  U.  S.  (4  Otto)  606 ; 
Geary  v.  Simmons,  39  Cal.  224 ;  Cannon  v.  Brame,  45  Ala.  262 ;  Evans 
V.  Birge,  11  Ga.  265 ;  Htidson  v.  Smith,  7  Jones  &  Sp.  (N.  Y.)  452 ; 
Hatch  V.  Garza,  22  Tex.  176.  The  difference  between  the  effect  of  a 
judgment  as  a  bar  or  estoppel  against  the  prosecution  of  a  second  action 
upon  the  same  claim  or  demand,  and  its  effect  as  an  estoppel  in  another 
action  between  the  same  parties  upon  a  different  claim  or  cause  of  action 
is,  that  the  judgment,  if  rendered  upon  the  merits,  constitutes  an  abso- 
lute bar  to  a  subsequent  action  upon  the  same  claim  or  demand,  con- 
cluding parties  and  those  in  privity  with  them,  not  only  as  to  every 
matter  which  was  offered  and  received  to  sustain  or  defeat  the  claim  or 
demand,  but  also  as  to  any  other  admissible  matter  which  might  have 
been  reasonably  offered  for  that  purpose.  Peter  sine  v.  Thomas,  28 
Ohio  St.  596  ;  Bates  v.  Sjjooiier,  45  Ind.  489.  But,  as  respects  an  action 
afterward  brought  between  the  same  parties,  upon  a  different  claim 
or  demand,  the  judgment  in  the  prior  action  operates  as  an  estoppel 
only  as  to  those  matters  in  issue  or  points  controverted,  upon  the  deter- 
mination of  which  the  finding  or  verdict  was  rendered.  Cromioell  v. 
County  of  Sac,  94  U.  S.  (4  Otto)  351.  See  ante,  p.  679,  tit.  Estoppel. 
§  3.  What  judgments  are  conclusive.  In  general,  a  verdict  and 
judgment  in  a  court  of  common  law,  or  a  decree  of  a  court  of  equity, 
is  conclusive  between  the  same  parties  upon  the  same  subject-matter. 
Breckenridge  v.  Ormsby,  1  J.  J.  Marsh.  (Ivy.)  236  ;  Crandall  v.  Gal- 
lup, 12  Conn.  365 ;  Chase's  Case,  1  Bland  (Md.),  206  ;  HopUns  v. 
Lee,  6  Wheat.  109  ;  Wadhams  v.  Gay,  73  111.  415  ;  Howard  v.  Kirrh- 
lall,  65  Me.  308.  So,  in  all  matters  within  the  jurisdiction,  the  decrees 
of  the  probate  court  are  final  and  conclusive,  and  can  only  be  impeached 
for  fraud,  or  reversed  for  error.  Ward  v.  State,  40  Miss.  108  ;  McDou- 
gald  V.  Rutherford,  30  Ala.  253  ;  Ringgold  v.  Stone,  20  Ark.  526 ; 
Jones  V.  Chase,  55  IST.  H.  234  ;  Judge  of  Probate  v.  Fillmore,  1  D. 
Chip.  (Yt.)  423  ;  Dayton  v.  Mintzer,  22  Minn.  393.  So,  a  judgment 
of  the  board  of  police,  when  acting  by  authority  of  law,  like  that  of 
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any  other  court  having  exchisive  jurisdiction  over  both  the  subject 
and  the  person  to  be  affected,  is  final  until  vacated  or  reversed  accord- 
ing to  law.  Carroll  v.  Board  of  Police,  28  Miss.  38.  When  a  judge 
at  the  hearing  of  a  bill  in  equity,  adjudicates  on  the  facts  of  the  case, 
such  adjudication  is  conclusive.  Gihnore  v.  Patterson,  36  Me.  544. 
And  the  decision  of  a  referee  on  a  question  within  the  power  of  the 
court  to  direct  to  be  determined  by  a  reference,  and  which  might  be 
reviewed  by  appeal,  is  a  determination,  which,  when  made  an  order  of 
the  court,  is  conclusive  on  the  parties  as  res  adjudicata  if  not  appealed 
from.  Demarest  v.  Daig,  11  A])b.  (IT.  Y.)  9  ;  S.  C.  affirmed,  29 
How.  266  ;  32  N.  Y.  (5  Tiff.)  281.  A  verdict  and  judgment  in  a  peti- 
tion for  partition  are  as  conclusive,  as  to  the  matter  put  in  issue  and 
tried,  as  a  verdict  and  judgment  in  any  other  proceeding,  and  may  be 
set  up  as  a  bar  to  a  writ  of  entry,  in  which  the  same  question  of  title 
is  put  in  issue.  Whittemore  v.  Shaw,  8  N.  H.  393.  And  see  Stean  v. 
Anderson,  4  Harr.  (Del.)  209.  So,  a  judgment  for  money  found  to  be 
due  upon  a  settlement  of  accounts,  is  conclusive  as  to  the  parties  to 
the  judgment.  Mattingly  v.  J^ye,  8  Wall.  370.  A  judgment  entered 
by  a  justice  of  the  peace  showed  that  the  parties  appeared  before  him 
and  went  to  trial,  and  after  hearing  the  testimony,  lie  rendered  judg- 
ment against  the  plaintiff  for  costs ;  and  this  was  held  to  be  a  judg- 
ment in  bar,  and  that  it  constituted  a  good  defense  to  a  subsequent 
suit  brought  upon  the  same  cause  of  action.  Zimmermo.n  v.  Zimmer- 
man, 15  111.  84.  So,  it  is  held  that  a  judgment  rendered  by  a  justice 
of  the  peace,  which  is  not  appealed  from,  and  which  directs  a  forced 
sale  of  articles  for  its  satisfaction,  which  are  exempt,  under  law,  from 
forced  sale,  is  not  a  nullity,  however  erroneous ;  and,  when  no  means 
have  been  used  to  correct  the  error  by  appeal,  the  conclusive  force  of 
the  judgment  cannot  be  evaded  by  a  resort  to  an  injunction.  Roun- 
tree  v.  Walker,  46  Tex.  200.  See,  also,  0' Neil  v.  Ma/rtin,  1  E.  D. 
Smith  CN".  Y.),  404. 

And  generally,  the  rule  of  res  adjudicata  applies  not  only  to  the 
judgments  of  courts,  but  to  all  judicial  determinations,  whether  made 
hy  courts  in  ordinary  actions,  or  in  summary  or  special  proceedings,  or 
by  judicial  officers  in  matters  properly  submitted  for  their  determina- 
tion. Brown  v.  Mayor,  etc.,  of  Nev)  York,  5  Daly  (K  Y.),  481 ;  S. 
C.  affirmed,  ^^:i  X.  Y.  (21  Sick.)  385  ;  ShelUna  Hotel  Asso.  v.  Parher, 
58  Mo.  327,  and  cases  cited  above.  And  a  judgment  on  an  issue  in 
bar,  though  it  embraces  also  an  issue  in  abatement,  concludes  the  parties 
in  all  future  controversies.  Sheldon  v.  Edwards,  35  N.  Y.  (8  Tiff.) 
279.  See,  also.  Mining  Co.  v.  Bullion  Mining  Co.,  3  Sawyer,  634. 
So,  a  prior  judgment  upon  the  same  cause  of  action  sustains  the  plea 
YoL.  YL— 97 
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of  a  former  recovery,  altliougli  the  judgment  is  in  an  action  commeiu-ed 
subsequently  to  the  one  in  which  it  is  pleaded.  Caseleer  v.  Mowry,  55 
Penn.  St.  419;  Bellinger  v.  Craigue,  31  Barb.  534;  Gates  v.  Preston, 
41  N.  Y.  (2  Hand)  13. 

The  power  to  create  civil  courts  exists  by  the  laws  of  war,  in  a  place 
held  in  firm  possession  by  a  belligerent  military  occupant ;  and  if  their 
judgments  and  decrees  are  held  to  be  binding  on  all  parties  during  the 
period  of  such  occupation  as  the  acts  of  a  de  facto  government,  no 
valid  ground  can  be  assigned  for  refusing  to  them  a  like  elfect,  when 
pleaded  as  res  adjudicata  before  the  regular  judicial  tribunals  of  the 
State  after  the  return  of  peace.  Hefferinan  v.  Porter.  6  Coldw. 
(Tenn.)  301. 

§  4.  What  judgments  not  conclusive.  A  matter  is  not  generally 
regarded  as  res  adjudicata  unless  there  be  a  concurrence  of  the  four 
conditions  following,  namely ;  1st.  Identity  in  the  thing  sued  for ;  2d. 
Identity  of  the  cause  of  action;  3d.  Identity  of  persons  and  of  parties 
to  the  action  ;  4th.  Identity  of  the  quality  in  the  persons  for  or  against 
whom  the  claim  is  made.  2  Bouv.  Diet.  467 ;  Benz  v.  Ilines^  3  Kans. 
390;  Atchiso7i,  etc.,  P.  P.  Co.  v.  Cojnmtssioners,  12  id.  127;  Bradley 
X.  Johnson,  49  Ga.  412;  Davis  v.  Brown,  94  IT.  S.  (4  Otto)  423; 
Howard  v.  Kiniball,  65  Me.  308.  A  judgment  upon  a  widow's  cfl^v^fX^, 
that  she  was  not  entitled  to  administration,  is  no  bar  to  her  bill  as 
widow  and  heir  at  law,  against  the  same  defendant  for  an  account  and 
distribution  of  the  estate.  Bradley  v.  Johnson,  49  Ga.  412.  Judg- 
ment in  ejectment  against  the  equitable  holder  of  land  under  a  bond  for 
title,  before  payment,  concludes  nothing  {McCtirry  v.  Pohinson,  23 
Ga.  321) ;  a  judgment  in  attachment  will  be  no  bar  to  a  subsequent 
suit  unless  accompanied  or  followed  by  a  payment,  or  sale  of  the 
property  attached,  in  due  course  of  law  {Poose  y.  McDonald,  23  Ind. 
157) ;  and  a  conditional  judgment,  being  avoided  by  the  non-perform- 
ance of  the  conditions,  cannot  be  pleaded  in  bar  to  a  suit  by  one  claim- 
ing the  benefit  of  such  conditions.  Commonwealth  v.  Pejepscut 
Proprietors,  7  Mass.  399  ;  Nettleton  v.  Beach,  107  id.  499.  It  is  the 
termination  and  not  the  commencement  of  proceedings  in  one  court 
which  may  be  pleaded  in  another.  People  v.  Sheriff  of  Westchester,  1 
Park.  (N.  Y.)  659 ;  S.  C,  10  I^.  Y.  Leg.  Obs.  298.  And  a  party  is 
not  concluded  by  the  pendency  of  an  action  in  the  courts  of  another 
State,  or  of  the  United  States,  for  the  same  matter,  nor  by  any  course 
of  proceeding  thereon  short  of  final  judgment.  Ante,  pp.  503,  504, 
§§  9,  10.  Whitaler  v.  Bramson,  2  Paine  (C.  C),  209;  Cooh  v. 
Litchfield,  5  Sandf .  (N.  Y.)  330.     An  award  by  an  auditor  upon  a  con- 
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tract  is  not  final  or  conclusive  upon  the  claimant,  although  he  accept  it. 
Bogert  v.  United  States,  2  Ct.  of  CI.  159. 

§  5.  It  must  be  a  judgment  upon  the  merits.  In  order  that  a 
former  judgment  should  be  a  bar  to  any  subsequent  action  for  the  same 
subject-matter  between  the  same  parties,  it  must  appear  that  the  suit 
in  which  it  was  rendered  was  determined  on  its  merits  {Foster^  v.  Bus- 
teed,  100  Mass.  409;  S.  C,  1  Am.  Eep.  J  25;  Jamaica  Pond,  etc., 
Co.  V.  Chandler,  121  Mass.  1 ;  Verhein  v.  Schultz,  57  Mo.  326  ;  Gay 
Y.  Stancell,  76  No.  Car.  369 ;  Peterson  v.  Nehf,  80  111.  25 ;  Houston 
V.  Musgrove,  35  Tex.  594) ;  and  not  on  the  ground  of  any  technical 
defect,  or  because  of  the  temporary  disability  of  the  plaintiff  to  sue,  or 
because  the  cause  of  action  had  not  accrued,  or  the  like.  Gray  v. 
Dougherty,  25  Cal.  266 ;  Bell  v.  Hoagland,  15'  Mo.  360  ;  Moseby  v. 
^Yall,  23  id.  81 ;  Schindel  v.  Suman,  13  Md.  310 ;  Quackenbush  v. 
Ehle,  5  Barb.  469.  A  judgment  rendered  for  defect  of  pleading  is  not 
a  judgment  upon  the  merits,  and  therefore  is  no  bar  to  another  action. 
Eendal  v.  Talbot,  1  A.  K.  Marsh.  (Ky.)  321  ;  Smalley  v.  Edey,  19 
in.  207.  The  plea  of  res  adjudicata  does  not  rest  on  the  regularity 
of  the  proceedings  which  can  be  reviewed  on  appeal,  but  upon  the 
force  of  the  judgment  pronounced  on  the  demand  and  cause  of  action 
between  the  parties.  Fluker  v.  Herbert,  27  La.  Ann.  284.  The  true 
test  is,  whether  the  same  cause  of  action  was  litigated  and  adjudicated 
in  the  foi'mer  suit.  Tlie  form  of  the  action  may  be  different,  but  the 
grievance  and  wrong  complained  of  must  be  the  same  in  both  suits. 
Perry  v.  Levns,  49  Miss.  443. 

§  6.  Effect  of  a  judgment  by  default,  or  a  decree  pro  confess©. 
The  rule  of  res  adjudicata  applies  not  only  to  judgments  rendered 
after  a  litigation  of  the  matter  in  controversy,  but  to  judgments  rendered 
upon  default.  Gates  v.  Preston,  41  N.  T  (2  Hand)  113  ;  Newton  v. 
Hook,  48  N.  Y.  (3  Sick.)  676 ;  Gifford  v.  Thorn,  9  N.  J.  Eq.  702 ; 
Briggs  v.  Richmond,  10  Pick.  391.  And  a  judgment  by  default  regu- 
larly entered  is  as  binding  as  any  other,  as  far  as  respects  the  power 
and  jurisdiction  of  the  court  in  declaring  that  the  plaintiff  is  entitled 
to  recover,  though  the  amount  of  the  recovery,  in  some  cases,  remains 
to  be  ascertained  by  a  jury.     Green  v.  Hamilton,  16  Md,  317. 

So,  the  neglect  of  a  defendant  to  answer,  and  a  decree  j?r<9  confesso, 
are  equivalent  to  an  admission  of  the  allegations  of  the  bill  as  to  all 
parties  against  whom  such  a  decree  passes.  Luckett  v.  White,  10  Gill 
&  J.  (Md.)  480 ;  Atty.-Gen.  v.  Cari^er,  12  Ired.  (N.  C.)  Law,  231. 
But  a  bill  taken  for  confessed  against  an  absentee,  after  publication, 
who  does  not  appear  in  the  suit,  is  not  evidence  of  any  fact  against 
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liim,  even  as  to  his  personal  rights.  Danforth  v.  Woods^  11  Paige,  9. 
And  see  McCaskiU  v.  M' Bnjde,  2  Ired.  (K  C.)  Eq.  52. 

It  has  been  held  that  a  judgment  taken  by  default  in  summary  pro- 
ceedings for  non-payment  of  rent,  until  reversed,  set  aside  or  vacated, 
is  conclusive,  in  an  action  by  the  landlord  against  the  tenant  to  recover 
the  rent,  of  the  facts  alleged  in  the  affidavit  and  which  are  required  by 
the  statute  to  be  alleged  as  the  basis  of  the  proceedings,  to  wit :  the 
tenancy,  the  occupation  by  the  tenant,  the  non-payment  of  rent  due, 
and  the  holding  over  after  default  in  payment  {Brown  v.  Mayor,  etc., 
of  New  Yorl,  5  Daly  [N.  Y.],  481;  8.  C.  affirmed,  Q(S  N.  Y.  [21 
Sick.]  385) ;  but  it  is  not  conclusive  as  to  the  amount  of  rent  due, 
although  it  is  alleged  in  the  affidavit  upon  which  the  proceedings  were 
instituted.     Jarvis  v.  Driggs,  69  N.  Y.    24  Sick.)  143. 

§  7.  Effect  of  judgment  by  confession.  A  judgment,  as  well  by 
confession  as  otherwise,  is  conclusive,  while  it  is  in  force,  as  to  every 
thing  that  might  have  been  pleaded  or  given  in  evidence  in  defense 
{Moore  v.  Barclay,  23  Ala.  739  ;  3liller  v.  EarU,  24  N.  Y.  [10  Smith] 
110 ;  Seorist  v.  Zimmerman,  55  Penn.  St.  446) ;  except  matter  in  set- 
off. Barney  v.  Goff,  1  D.  Chip.  (Yt.)  304;  Kauffv.  Messner,  4 
Brewst.  (Penn.)  98.  A  judgment  in  a  justice's  court  in  favor  of  a 
surgeon  for  professional  services  is  a  bar  to  any  action  by  the  defend- 
ant against  him  for  malpractice  in  performing  such  service,  and  this  is 
equally  so,  although  the  recovery  was  upon  confession  without  trial. 
Gates  V.  Preston,  41  N.  Y.  (2  Hand)  113.  So,  in  an  action  for  the 
continuance  of  a  diversion  of  the  waters  of  a  stream,  a  former  pro- 
ceeding upon  the  same  cause  of  action  and  between  the  same  parties, 
or  those  under  whom  they  claim,  wherein  judgment  was  recovered  by 
the  plaintiff,  is  held  to  be  conclusive  of  the  rights  of  the  parties,  and 
this  is  true  although  the  former  judgment  was  by  confession.  Schoch 
V.  Foreman,  3  Brewst.  (Penn.)  157.  But  a  judgment  based  upon  a 
confession  made  without  any  request  on  the  part  of  the  creditor,  and 
without  his  knowledge  and  entered  at  the  instance  of  the  debtor  alone, 
will  have  no  effect  at  the  date  o^f  its  entry ;  it  will  not  bar  an  action 
brought  by  the  creditor,  nor  will  it  estop  the  debtor  from  denying  the 
act  set  forth.  And  its  ratification  by  the  creditor  does  not  make  it 
valid  as  against  previous  creditors.  Wilcoxson  v.  Btirton,  27  Cal.  228. 
In  an  amicable  action  instituted  by  A  against  B  and  C,  C  appeared 
and  confessed  judgment  against  himself  and  B,  though  it  did  not 
appear  that  B  had  any  notice  of  the  action,  or  had  given  any  authority 
to  C  to  confess  judgment,  and  it  was  held  that  the  judgment,  though 
void  as  against  B,  was  held  valid  as  against  C.  Calhoun  v.  Logan,  22 
Perm.  St.  46. 
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§  8.  Effect  of  judgment  by  consent,  etc.  A  decree  or  judgment 
entered  by  consent  of  the  parties  must  have  the  same  force  and 
effect  as  any  other,  unless,  upon  the  principles  of  equity,  some  ground 
can  be  shown  for  relief.  Richmond,  etc.,  E.  R.  Co.  v.  Shippen,  2  Patt. 
&  H.  (Ya.)  327 ;  French  v.  Shotwell,  5  Johns.  Ch.  555  ;  S.  C.  affirmed, 
20  Johns.  668 ;  Ellis  v.  Mills,  28  Tex.  584 ;  Dunn  v.  Pipes,  20  La. 
Ann.  276.  And  a  decree,  deliberately,  fairly,  honestly  and  knowingly 
entered  by  consent  of  the  attorney,  is  as  binding  as  if  entered  by  the 
court  after  tlie  most  pertinacious  resistance.  Holmes  v.  Rogers,  13 
Cal.  191.  And  see  Brown  v.  Newman,  13  Iowa,  546  ;  Yol.  1,  p.  441. 
So,  a  judgment  entered  by  agreement,  by  a  court  of  general  jurisdic- 
tion, having  power  in  a  proper  case  to  render  such  a  judgment,  and 
having  the  parties  before  it,  will  bind  those  by  whose  agreement  it  has 
been  entered,  notwithstanding  the  pleading  would  not,  in  a  contested 
case,  authorize  such  a  judgment.  Fletcher  v.  Holmes,  25  Ind.  458. 
So,  by  general  usage  in  the  courts  of  Massachusetts,  a  judgment  ren- 
dered upon  an  agreed  statement  of  facts,  and  purporting  in  its  terms 
to  be  a  final  judgment,  is  a  conclusive  determination  of  the  matter  in 
controversy;  and  as  such  may  be  pleaded  in  bar  to  a  new  suit  between 
the  same  parties  for  the  same  cause  of  action.  Porter  v.  Bxissey,  1 
Mass.  436 ;  Berly  v.  Jacques,  1  Cliff.  (C.  C.)  425.  The  same  practice 
has  been  adopted  by  the  courts  of  Maine.  Id. ;  Rallowell  v.  Gardiner^ 
1  Me.  93. 

"Where  a  plaintiff  brought  suit  against  a  town  for  an  injury  received 
by  reason  of  an  alleged  defect  in  the  defendant's  highway,  and  a  judg- 
ment was  entered  therein  for  the  plaintiff,  by  agreement,  such  judg- 
ment was  held  to  be  conclusive  upon  the  parties  as  to  the  existence  of 
that  cause  of  action.     HiUshorough  v.  Nichols,  46  X.  H.  379. 

It  has,  however,  been  held  that  an  attorney  has  no  implied  authority 
to  compromise  or  give  up  any  right  of  his  client,  nor  to  consent  to  a 
judgment  against  his  client  {Swinfen  v.  Swinfen,  24  Beav.  549  ;  1  C. 
B.  [N.  S.]  364 ;  2  DeG.  &  J.  381 ;  Wadhams  v.  Gay,  73  111.  415),  and 
that  when  a  judgment  or  decree  is  rendered  by  consent,  or  is  the  result 
of  a  compromise,  it  cannot  be  admitted  as  res  adjudicata.  Id.  See 
Yol.  1,  pp.  434-444. 

§  9.  Effect  of  judgment  of  discontinuance.  At  common  law, 
the  discontinuance  of  any  suit  or  proceeding  is  no  bar  to  a  new  action 
for  the  same  cause.  Hull  v.  Blalce,  13  Mass.  155  ;  Delany  v.  Reade, 
4  Iowa,  292  ;  Miller  v.  31ans,  28  Ind.  194  ;  Carlisle  v.  McCall,  1  Hilt. 
(N.  Y.)  399  ;  Gillilan  v.  Spratt,  41  How.  (N.  T.)  27.  And  if  a  plain- 
tiff sues  for  several  distinct  causes  of  action,  and,  by  leave  of  the  court, 
withdraws  one  of  them,  and  proceeds  to  judgment  for  the  others,  it  is 
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no  bar  to  a  subsequent  action  for  the  claim  so  withdrawn.  Killion  y. 
Wright,  34  Penu.  St.  91  ;  Wood  v.  Corl,  4  Mete.  203.  And  where  a 
plaintiff  appealed  from  the  judgment  of  a  justice  to  the  circuit  court, 
and  subsequently  "  came  into  court  and  dismissed  his  suit,"  it  was  held 
that  the  judgment  appealed  from  had  been  annulled,  and  could  con- 
stitute no  bar  to  another  suit  on  the  same  cause.  Dossett  v.  Millery 
3  Sneed  (Tenn.),  72. 

§  10.  Effect  of  judgment  of  nonsuit.  It  is  likewise  an  undoubted 
rule  that  a  nonsuit,  suffered  for  any  cause,  is  not  a  bar  to  an  action 
subsequently  brought  upon  the  same  cause  of  action.  Jay  v.  Cai'thage, 
48  Me.  353  ;  Eaton  v.  George,  40  N".  II.  258 ;  Audubon  v.  Excelsior 
Ins.  Co.,  27  :N".  Y.  (13  Smith)  216  ;  Merritt  v.  Campbell,  47  Cal.  542; 
Westcott  V.  Bock,  2  Col.  T.  335.  A  judgment  of  nonsuit,  even  upon 
an  agreed  statement  of  facts,  cannot  be  pleaded  in  bar  to  a  new  suit, 
although  it  was  rendered  by  a  court  of  competent  jurisdiction,  and  was 
between  the  same  parties  and  for  the  same  subject-matter.  Knox  v. 
Waldoborough,  5  Me.  185  ;  Wade  v.  Howard,  8  Pick.  353;  Derby  v. 
Jacques,  1  Cliff.  (C.  C.)  425.  So,  where  after  the  filing  of  a  plea  of 
set-off,  and  the  nonsuiting  of  the  plaintiff,  the  court  rendered  judgment 
for  the  defendant  for  a  balance  claimed  by  him,  it  was  held  that  the 
judgment  was  no  bar  to  a  suit  afterward  brought  by  the  plaintiff  upon 
his  original  claim.     Anderson  v.  Gregory,  43  Conn.  61. 

And  when  a  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings,  and  the  plaintiff  in  the  court  below  them  volun- 
tarily becomes  nonsuit,  he  is  not  estopped  from  bringing  a  new  action. 
Holland  v.  Hatch,  15  Ohio  St.  464. 

But  it  is  held  in  I^ew  York,  that  a  nonsuit  or  dismissal  of  the  com- 
plaint ordered  by  a  justice  of  the  district  court,  after  the  cause  has 
been  finally  submitted  by  the  plaintiff,  on  a  trial  on  the  merits,  even  if 
ordered  with  the  plaintiff's  consent,  must  be  regarded  as  a  judgment 
for  the  defendant,  and  is  a  bar  in  any  other  litigation  between  the 
same  parties.     GilUlan  v.  Spratt,  8  Abb.  N.  S.  (N.  Y.)  13. 

§11.  Effect  of  judgment  of  dismissal.  A  judgment  of  dismissal, 
for  any  other  cause  than  on  the  merits,  is  nothing  more  than  one  of 
nonsuit,  and  cannot  support  the  plea  of  res  adjudicata,  as  to  any  of 
the  matters  at  issue.  Crews  v.  Cleghorn,  13  Ind.  438  ;  Allinet  v. 
Creditors,  15  La.  Ann.  130  ;  Dexter  v.  Clark,  22  How.  (N.  Y.)  289 ; 
S.  C,  35  Barb.  271 ;  Wheeler  v.  Ruchnan,  51  K.  Y.  (6  Sick.)  391  ; 
Bond  V.  M^ Wider,  3  Ired.  (K.  C.)  L.  440 ;  Cavenaugh  v.  Davis,  7  J. 
J.  Marsh.  (Ky.)  371.  See  Lecse  v.  Sherwood,  21  Cal.  151.  So,  a 
decree  dismissing  a  biU  for  reasons  not  involving  the  merits,  is  no  bar 
to  a  subsequent  suit  involving  the  same  subject-matter  {Sayles  v.  Tih 
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hitts,  5  R.  I.  79  ;  Hughes  v.  United  States,  4  "Wall.  232  ;  Loudenback 
V.  Collins,  4  Ohio  St.  251 ;  AlUn  v.  Blunt,  2  Woodb.  &  M.  121 ; 
F«?i  Vliet  V.  6^^^/i,  1  Nev.  495  ;  Porter  v.  Vaughn,  26  Yt.  624 ;  iV6?;^^5^ 
V'.  Bacon,  32  Miss.  212),  but  a  decree  dismissing  a  bill  upon  the  merits 
is,  until  reversed,  a  bar  to  a  new  bill  between  the  same  parties  for  the 
same  cause  of  action.  Durant  v.  Essex  Co.,  7  "Wall.  107;  Black  v. 
Black,  27  Ga.  40  ;  Holmes  v.  Remsen,  7  Johns.  Ch.  286  ;  Jenkins  v. 
Johnston,  4  Jones'  (N.  C.)  Eq.  149  ;  Thompson  v.  Qlay,  3  T.  B.  Monr. 
(Ky.)  359.  And  where,  on  account  of  its  many  defects,  there  is  no 
equity  on  the  face  of  the  bill,  and  no  relief  could  have  been  granted 
upon  it,  the  dismissal  of  the  bill  will  be  equivalent  to  a  judgment  in 
bar.  Trapnall  v.  Barton,  24  Ark.  371  ;  Curts  v.  Trustees  of  Bards- 
town,  6  J.  J.  Marsh.  (Ky.)  536.  And  see  Wilcox  v.  Balger,  6  Ohio, 
406. 

So,  it  is  held  that  a  judgment  dismissing  a  suit  "  agreed,"  is  a  bar 
to  any  other  action  for  the  same  cause.  Jarhoe  v.  Smith,  10  B.  Monr. 
(Ky.)  257 ;  Hoover  v.  Mitchell,  25  Gratt.  (Ya.)  387. 

§  12.  Effect  of  judgment  on  demurrer.  It  is  well  settled  that,  if 
the  merits  of  a  case  have  been  once  passed  upon,  on  demurrer,  the 
judgment  is  binding  upon  the  parties  in  a  subsequent  suit,  and  may 
be  pleaded  in  bar.  Robinson  v.  Howard,  5  Cal.  428 ;  Bouchaud  v. 
Dias,  3  Denio,  238 ;  Gray  v.  Gray,  34  Ga.  499 ;  Perkins  v.  Moore, 
16  Ala.  11 ',Wilson  v.  Ray,  24  Ind.  156  ;  Ferguson  v.  Carter,  8  Ga. 
524.  But  a  judgment  for  the  defendant,  on  demurrer,  is  not  a  bar  to 
a  second  suit  for  the  same  cause  of  action,  where  the  demurrer  was 
sustained  on  account  of  the  omission  of  an  essential  allegation  in  the 
declaration,  whicli  is  supplied  in  the  second  suit.  Gould  v.  Evansville, 
etc.,  R.  R.  Co.,  91  U.  S.  (1  Otto)  526.  And  see  Nickelson  v.  Ingram^ 
24  Tex.  630  ;  Stevens  y.  Dunbar,  1  Blackf.  (Ind.)  56  ;  McGatrick  v. 
Wason,  4  Ohio  St.  566 ;  Stowell  v.  Chamberlain,  60  N.  Y.  (15  Sick.) 
272 

§  13.  Effect  of  interlocutory  judgment  or  decree.  A  decree, 
though  in  form  final,  which  is  in  its  nature  interlocutory  merely,  can- 
not be  pleaded  in  bar  of  another  action.  McLane  v.  Sjpence,  11  Ala. 
172;  Capell  v.  Laudano,  34  id.  135;  Thompson  v.  Mylne,  4  La. 
Ann.  206 ;  Quarles  v.  Kerr,  14  Gratt.  (Ya.)  48.  Thus,  a  decree  cannot 
be  regarded  as  final,  and  therefore  conclusive  on  parties,  when  the 
amount  of  the  execution  to  be  issued  thereon  is  to  be  ascertained  by 
future  inquiry.     Tugglc  v.  Gilbert.,  1  Duv.  (Ky.)  340. 

But  a  decision  given  in  the  progress  of  a  case,  whether  right  or  wrong, 
is  the  law  of  the  case  in  which  it  is  given,  and  binding  upon  the  par- 
ties.    Rector  v.  Danley,  14  Ark.  304 ;  Cole  v.  Clarke,  3  Wis.  323 ; 
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Deslonde  v.  Darrlngton,  29  xVla.  92  ;  TJiomas  v.  Douh,  1  Md.  252 ; 
Lucas  V.  San  Francisco,  28  Cal.  591.    ^eGj)ost,  pp.  777,  778,  §§  19,  20. 

§  14.  Effect  of  judgment  for  a  part  of  tlie  demand.  Where  the 
cause  of  action  is'the  same,  a  foniier  judgment  in  a  suit  between  the 
same  parties,  though  an  inadequate  one,  is  a  bar  to  a  second  recovery. 
Pinney  v.  Barnes,  17  Conn.  420.  So,  an  action  brought  for  a  pait  of 
an  entire  and  indivisible  demand,  and  a  recovery  therein,  will  bar  a 
subsequent  suit  for  the  residue  of  the  same  demand.  Benderriagle  v. 
Cocks,  19  Wend.  207;  Staples  v.  Goodrich,  21  Barb.  317;  Wc(.rren  v. 
Comings,  6  Cush.  103 ;  Lucds  v.  Le  Compte,  42  III.  303.  And  where 
a  defendant  offers  to  confess  judgment  for  part  of  the  plaintiff's  claim, 
and  the  plaintiff  enters  judgment  for  the  amount  so  tendered,  and  pro- 
ceeds to  execution,  he  cannot  recover  the  balance  of  the  claim.  Dodd 
v.  Blackstock,  1  Pittsb.  (Penn.)  Rep.  46. 

But  where  a  suit  is  commenced  on  part  only  of  several  items  of  a 
demand  which  are  paid  without  the  rendition  of  a  judgment,  this  is 
not  a  recovery  which  will  bar  another  action  for  the  rest  of  the  items. 
Cashman  v.  Bean,  2  Hilt.  (N.  Y.)  310. 

§  15.  Effect  of  judgment  on  set-off.  A  defendant,  on  having  a 
cross-demand  against  the  plaintiff,  may  use  it  as  a  set-off,  but  is  not 
bound  to  do  so  ;  consequently,  the  judgment  is  not  conclusive  on  such 
demand,  unless  it  was  pleaded  as  a  set-off.  Bobhins  v.  Harrison,  31 
Ala.  160.  See  Anderson  v.  Gregory,  43  Conn.  61.  But  where  a 
claim  has  been  interposed  in  a  former  action,  by  way  of  set-off,  and  has 
been  duly  passed  upon  in  such  action,  it  is  res  adjudicata,  and  the 
former  action  is  a  bar  to  a  new  action  by  the  defendant  against  the 
plaintiff  in  the  former  suit.  S?nith  v.  Berry,  37  Me.  298 ;  .Rogers  v. 
Bogers,  1  Daly  (N.  Y.),  194 ;  Smith  v.  Smith,  1  Rich.  (S.  C.  Eq.  130 ; 
Inslee  v.  Hampton,  11  Hun  (IST.  Y.),  156.  And  where  a  set-off  was 
allowed,  in  a  former  action,  though  improperly,  the  judgment  was  held 
'to  be  a  bar  to  a  subsequent  action  on  the  subject-matter  of  such  set-off. 
Thompson  V.  Wineland,  11  Mo.  243;  2P Lean  v.  Hiigarin,  13  Johns. 
184.  So,  a  judgment  against  a  claimant,  which  is  a  bar  to  another  suit 
on  the  claim,  is  also  a  bar  to  the  use  by  him  of  the  same  claim  by  way 
of  set-off.     Jones  v.  Bicliardson,  5  Mete.  (Mass.)  247. 

§  16.  Effect  of  fraud  in  obtaining  judgment.  Although  fraud 
vitiates  a  judgment,  it  does  not  render  it  absolutely  void.  It  is  valid  as 
between  the  parties  to  the  fraud,  and  can  be  avoided  only  by  a  person 
injured  by  it.  Webster  v.  Beid,  1  Morr.  (Iowa.)  467.  See  post,  p. 
808,  Art  3,§  14. 

§  17.  Effect  of  error  or  irregularity.  The  judgment  of  a  court 
having  jurisdiction  of  the  parties,  and  of  the  subject-matter,  is  conclu- 
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sive,  notwithstanding  the  record  niaj  abound  with  irregularities  which 
would  authorize  the  reversal  of  the  judgment  by  a  revising  court. 
Wells  V.  Dench,  1  Mass.  232  ;  Rushes  v.  BlaJce,  1  Mas.  (C.  C.)  515  ; 
Thornton  v.  CaTnjjhell,  6  Fla.  546  ;  Beall  V.  Pearre,  12  Md.  550 ; 
Town  V.  Smith,  14  Mich.  348  ;  Solomon  v.  Loper,  4  Harr.  (Del.)  187; 
State  V.  Hodges,  25  Tex.  63 ;  Wlchersham  v.  Whedon,  33  Mo.  561 ; 
Billings  v.  Russell,  23  Penn.  St.  189.  And  a  judgment  by  confession, 
though  not  confessed  in  accordance  with  the  law,  is  at  most  voidable, 
and  not  absolutely  void  as  against  creditors.  Hopkins  v.  Howard,  V2i 
Tex.  T ;  Sheldon  v.  StryTcer,  34  Barb.  116. 

§  IS.  Effect  of  an  appeal.  According  to  many  of  the  decisions,  no 
judgment  in  a  cause  is  considered  as  final  and  conclusive  between 
parties  thereto,  while  a  review  of  the  cause  in  which  the  judgment  was 
rendered  is  pending ;  nor  can  it  properly  be  pleaded  in  bar,  or  given  in 
evidence  as  affecting  the  rights  of  the  same  parties  in  any  other  suit 
pending  such  review.  Haynes  v.  Ordioay,  52  JST.  II.  284 ;  McGarraha/n, 
V.  Maxwell,  28  Cal.  75;  Woodbury  v.  Boimnan,  13  id.  634;  Souter  v. 
Baynnore,  7  Penn.  St.  415;  Sherman  v.  Dilley,  3  !N^ev.  21.  And  see 
Tarlox  V.  Fisher,  50  Me.  236;  Gallena  v.  Sudheimer,  9  Heisk.  189  ; 
Glenn  v.  Brush,  3  Colo,  26,  35.  But,  in  Xew  York,  the  fact  that  an 
appeal  has  been  taken  to  another  court  does  not  affect  the  conclusive 
nature  of  fhe  judgment  as  a  bar  while  it  remains  unreversed.  Harris 
V.  Hammond,  18  How.  (X.  Y.)  123 ;  Tyler  v.  Willis,  13  Abb.  Pr. 
369 ;  S.  C,  35  Barb.  213.  And  see  Hudelmeyer  v.  Htighes,  13  Mo. 
87 ;  ante,  p.  768,  §  3.  An  appeal  from  a  judgment  or  decree,  in  which 
action  a  receiver  had  been  appointed  before  the  appeal  was  perfected, 
will  vacate  the  order  appointing  the  receiver,  and  the  judgment,  as  soon 
as  the  appeal  is  perfected.     Allen  v.  Chadhurn,  3  Baxt.  (Tenn.)  225. 

§  19.  Effect  of  decision  on  appeal.  Where  an  appellate  tribunal 
reverses  a  judgment,  and  remands  tlie  cause  to  the  court  below  for 
further  proceedings,  there  is  no  final  judgment  which  will  bar  a  subse- 
quent action.  Board  of  Educations.  Fowler,  19  Cal.  11 ;  Edgar  v. 
Greer,  10  Iowa,  279  ;  Ottawa  v.  Chicago,  etc.,  li.  R.  Co.,  25  111.  47 ; 
Maghee  v.  Collins,  27  Ind.  83 ;  Taylor  v.  Smith,  4  Ga.  133 ;  Aurora 
City  V.  West,  7  Wall.  82 ;  Borden,  etc.,  Co.  v.  Barry,  17  Md.  419. 
And  where  a  verdict  and  judgment  have  been  set  aside  for  the  pur- 
pose of  a  new  trial,  they  are  not,  in  general,  evidence  for  any  purpose 
in  a  subsequent  trial  of  the  same  cause.  Delaunay  v.  Burnett,  9  111. 
454.  The  reversal  of  a  judgment  is  conclusive  that  it  was  reversed, 
but  of  nothing  more ;  and  in  a  subsequent  trial  of  the  cause,  the  court 
is  no  more  bound  by  the  law  declared  in  the  former  decision  than  it 
would  be  in  a  case  decided  between  other  and  different  parties. 
YoL.  YI.— 98 
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Bynum  v.  Apperson,  9  Heisk.  632.  In  New  York,  on  a  second 
appeal,  where  the  same  facts  are  presented,  the  court  will  not  review 
the  grounds  of  the  former  decision  to  pass  npon  a  question  then  in- 
volved in  the  case,  although  not  suggested  by  counsel  upon  the  prior 
argument.  Joslin  v.  Cowee^  56  N".  Y.  (11  Sick.)  626.  A  question  of 
law  once  decided  in  a  cause  is  the  law  of  the  case  in  all  subsequent 
proceedings  therein.  lb. ;  Table  Mountain  Co.  v.  Stranahan,  21  Cal. 
548  ;  Oakley  v.  Aspinwall,  13  N.  Y.  (3  Kern.)  500 ;  Fiirniss  v. 
Ferguson,  34  K.  Y.  (7  Tiff.)  485.  In  case  of  a  plain  mistake,  such  as 
overlooking  a  statutory  provision,  or  some  controlling  decision,  the 
court  will  review  the  question.  Eaton  v.  Alger,  47  N.  Y.  (2  Sick.) 
345.  So  this  may  be  done  where  the  prior  decision  was  upon  a  point 
not  involved  in  the  case,  or  wliere  the  new  facts  subvert  the  ground 
of  the  former  judgment.  Worrall  v.  3£unn,  53  N.  Y.  (8  Sick.)  185, 
187. 

And  where  upon  an  appeal,  all  the  parties  in  interest  being  before 
the  court,  the  vahdity  of  a  bond  was  approved,  though  tlie  decree  of 
the  court  below  was  reversed  on  other  grounds,  it  was  held  that  the 
validity  of  the  bond  could  not  again  be  questioned.  Corhell  v.  Zehiff, 
12  Gratt.  (Va.)  226.  The  dismissal  of  an  appeal  for  want  of  prosecu- 
tion in  the  appellate  court  is  not  equivalent  to  an  affirmance  of  the 
judgment  appealed  from.     Freas  v.  Engelhrecht,  3  Colo.  377. 

§  20.  Effect  of  a  former  judgment  at  law  upon  a  suit  in  equity. 
It  is  a  generul  rule,  thut  where  a  matter  has  been  once  heard  and  de- 
termined in  a  court  of  law,  it  cannot  be  raised  anew  and  reheard  in  a 
court  of  equity.  Cave  v.  Davis,  5  T.  B.  Monr.  (Ky.)  392  ;  Ilooke  v. 
Wood,  3  Miss.  (2  How.)  867 ;  Bumpass  v.  Beams,  1  Sneed  (Tenn.), 
595 ;  Gregory  v.  Burrall,  2  Edw.  Ch.  417 ;  Miles  v.  Caldwell,  2 
Wall.  35.  A  court  of  equity  cannot  revise  a  judgment  at  law,  the 
judgment  must  be  held  as  correct  until  reversed  in  the  court  of  appeals. 
DeRiemer  v.  Cantillon,  4  Johns.  Ch.  85  ;  Ilollister  v.  BarJdey,  UN. 
H.  501 ;  Henderson  v.  Mitcliell,  1  Bail.  (S.  C.)  Ch.  113  ;  Cameron  v. 
Bell,  2  Dana  (Ky.),  328.  But  an  adjudication  that  a  party  has  no 
title  to  relief  at  law,  does  not  determine  his  rights  in  equity.  Arnold 
V.  Grimes,  2  Clarke  (Iowa),  1.  See,  also,  Blanchard  v.  Pasteur,  2 
Hayw.  (N.  C.)  393.  And  when  a  court  of  law  excludes  all  evidence 
of  a  claim  of  set-oft'  offered  by  the  defendant,  and  gives  judgment  for 
the  plaintiff,  the  defendant  is  not  estopped  from  pleading  his  set-off  in 
a  court  of  equity.  IIolls  v.  Buff,  23  Cal.  596  ;  IlacJcett  v.  Connett,  2 
Edw.  Ch.  73.  Where  a  decision  at  law  turned  upon  a  question  of 
special  pleading,  such  decision  was  held  to  be  no  bar  to  an  examination 
of  the  merits  in  equity.     Skinner  v.  Bayton,  19  Johns.  513.     And  a 
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judgment  at  law,  in  one  of  tho  circuit  courts  of  the  United  States,  is 
not  conclusive  on  another  circuit  court  of  the  United  States,  sitting  as 
a  court  of  equity.     Bryant  v.  Hunter^  3  Wash.  (C.  C.)  -18. 

The  general  rule  as  stated  by  the  court  in  Vermont  is,  that  where 
the  jurisdiction  of  the  courts  of  law  and  equity  is  entirely  concarrent, 
the  adjudication  of  the  former  is  conclusive  upon  the  latter,  except  in 
the  case  of  new  matter  discovered  subsequently  to  the  trial  at  law,  or 
of  fraud  by  the  opposite  party,  or  of  inevitable  accident  or  mistake. 
But  where  a  party  has  equitable  rights  not  cognizable  in  a  court  of  law 
bat  only  in  equity,  a  court  of  equity  will  grant  him  relief  from  such 
adjudication.  Dunham,  v.  Doioner,  31  ^X.  249.  See  HawJcins  v. 
Dejrriest,  4  Mumf.  (Ya.)  469. 

§  21.  Effect  of  a  former  decree  upon  a  suit  at  law.  A  final 
decision,  made  by  a  court  of  equity,  is  conclusive  of  the  rights  of  the 
parties,  in  a  suit  subsequently  brought  at  law,  between  those  who  were 
the  real  parties  to  the  suit  in  equity.  Pierson  v.  Catlin^  18  Yt.  77. 
See  Young  v.  Harrison^  21  Ga.  584. 

But  a  court  of  equity  will  not  re\aew  the  decision  of  a  court  of  law, 
of  competent  jurisdiction,  and  pronounce  such  decision  erroneous. 
Hempstead  v.   WatMns^  6  Ark.  317. 

§  22.  What  actions  or  proceedings  are  barred  by  a  judgment. 
A  former  recovery  in  trover,  with  satisfaction  thereof,  is  a  bar  to  an 
action  of  detinue  against  one  claiming  under  the  defendant,  either 
before  or  after  the  rendition  of  such  judgment.  Thomason  v.  Odum^ 
31  Ala.  108.  So  a  judgment  in  trover,  not  appealed  from,  will  bar  an 
action  in  assumpsit  for  the  same  goods  (  Union  R.  R.  Co.  v.  Traiibe^ 
59  Mo.  355) ;  and  in  detinue,  a  plea  of  former  recovery  in  a  statutory 
claim  suit,  averring  that  the  j^laintiff  has  not  since  acquired  any  title,  is  a 
bar.  Patton  v.  Hamner,  33  Ala.  307.  See,  also,  Owens  v.  JRawleigh, 
6  Bush  (Ky.),  656.  Issues  tried  and  determined  in  a  replevin  suit 
cannot  be  again  presented  in  an  action  on  the  reple^'in  bond.  Denny 
V.  Reynolds,  24  Ind.  248.  So,  if  cross  actions  are  commenced  at  the 
same  time  before  different  justices,  judgment  in  one,  which  covers  the 
whole  subject-matter,  is  a  bar  to  further  proceedings  in  the  other  action, 
wdiile  such  judgment  remains  in  force.  Conine  v.  Scohy,  5  X.  J.  Law, 
510.  In  an  action  on  the  case,  in  the  nature  of  a  conspiracy  for  obtain- 
ing goods  by  false  representations,  a  judgment  on  the  merits  is  con- 
clusive, and  a  bar  to  any  new  form  of  action  {Liverm.ore  v.  Herschell, 
3  Pick.  33) ;  a  recovery  of  damages  for  breach  of  contract  to  employ 
is  a  bar  to  future  actions  for  wages  \Booge  v.  Pacific  R.  R.  Co.,  33 
Mo.  212;  Thompson  Y.  Wood,  1  Hilt.  [K  Y.]  93);  when  the  defend- 
ant in  the  suit  for  the  price  of  personal  property,  elects  to  recoup  his 
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damages  by  reason  of  a  breach  of  the  warranty  given  at  the  sale,  a  de- 
cision against  him  in  that  form  will  be  a  bar  to  another  action  brought 
upon  tlie  warranty.  Timmons  v.  Dunn,  4  Ohio  St.  680.  A  judgment 
on  a  note  lost  after  maturity  is  a  complete  bar  to  another  action  brought 
by  any  person  Mdio  should  receive  it  after  maturity  {Elliott  v.  Wood- 
ward^ 18  Ind.  183);  a  judgment  in  a  suit  for  the  recovery  of  land  in 
which  the  plaintiff  also  sets  up  a  claim  for  rents  and  profits,  is  a  con- 
clusive bar  to  another  and  separate  action  brought  for  the  recovery  of 
such  rents  and  profits  (  Walher  v.  Mitchell,  18  B.  Monr.  [Ky.]  541)  ; 
where  a  recovery  has  been  had  in  an  action  upon  a  contract,  a  second 
suit  cannot  be  maintained  for  the  non-payment  of  the  money  due  on 
such  contract  at  the  time  stipulated  {Nolle  v.  Lowe,  18  111.  437) ;  a 
judgment  for  the  defendant,  in  an  action  of  tort  for  a  false  representa- 
tion on  soundness  on  an  exchange  of  horses,  is  a  bar  to  a  subsequent 
action  on  contract  on  the  defendant's  promise,  at  the  time  of  the 
exchange,  that  his  horse  was  sound  {Norton  v.  Dohertij,  3  Oray,  372) ; 
when  a  proceeding  by  attachment  for  contempt  is  instituted  as  a  means 
of  private  redress,  and  results  in  satisfaction,  it  may  be  pleaded  in  bar 
of  a  subsequent  action  of  trespass  between  the  same  parties,  and  founded 
on  the  same  subject-matter  ( 'Walker  v.  Fuller,  29  Ark.  448) ;  where  a 
motion  to  set  aside  a  judgment  is  overruled,  the  judgment  founded 
thereon,  so  long  as  it  remains  unrevoked,  or  is  not  shown  to  be  void,  is 
a  bar  to  any  further  proceedings  to  set  aside  the  original  judgment 
{Orier  v.  Jones,  54  Ga.  154) ;  and  the  principle  of  res  adjudicata  has 
been  held  to  be  applicable  to  habeas  corpus  proceedings  {People  v. 
Burtnett,  13  Abb.  Pr.  [N.  Y.]  8 ;  S.  C,  5  Park.  113) ;  and  indeed  the 
principle  of  the  doctrine  of  7'e8  adjudicata  may  be  properly  applied  to  all 
adjudications  before  courts  and  officers,  upon  issues  properly  before 
them  for  decision,  flatter  of  Thomas,  10  Abb.  K  S.  (K.  Y.)  114; 
Matter  of  JRosenherg,  id.  450. 

It  has  been  held  that  a  recoveiy  in  replevin  is  no  bar  to  a  subsequent 
action  of  trover  by  the  defendant  in  replevin.  Rohinson  v.  Kruse,  29 
Ark.  576.  So,  merely  bringing  trover,  by  the  bailor  for  hire  against 
the  bailee,  does  not  effect  a  rescission  of  the  contract,  where  the  bailee 
prevails  on  the  merits,  nor  does  it  bar  a  subsequent  action  to  recover 
for  the  use  of  the  thing  hired  {Deens  v.  Dunklin,  33  Ala.  47) ;  and  a 
recovery  in  an  action  for  the  hire  of  a  horse,  buggy  and  harness,  is  not 
a  bar  to  another  action  for  injuries  done  to  the  buggy  and  harness  while 
in  the  possession  of  the  bailee  {Shaw  v.  Beers,  25  Ala.  449) ;  so,  a 
judgment  in  an  action  of  assumpsit,  against  a  bailee,  for  a  breach  of  his 
contract  to  transport  and  deliver  the  property  bailed,  in  which  the 
owner  has  recovered  damages  for  the  value  of  his  property,  without 
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satisfaction,  is  no  bar  to  an  action  of  trover  against  a  third  person,  who 
has  purchased  the  property  of  the  bailee.  Hyde  v.  Noble^  13  N.  H. 
494.  A  recovery  in  one  action  of  covenant  is  no  bar  to  another  on  the 
same  instrument,  claiming  for  another  and  distinct  breach  {Merchants' 
Ins.  Co.  V,  Algeo,  31  Penn.  St.  446)  ;  a  judgment  in  trespass  is  not  a 
bar  to  an  ejectment  where  the  title  was  not  actually  in  issue  in  the  tres- 
pass suit  {Hargus  v.  Goodman,  12  Ind.  629) ;  a  judgment  in  a  suit, 
where  the  ownership  of  a  pew  is  claimed  will  not  bar  another  action, 
in  which  the  use  only  of  the  pew  is  claimed  {Contrelle\.  Roman  Oath. 
Cong.,  16  La.  Ann.  442) ;  the  entry  of  a  decree  of  foreclosure  and  the  sale 
of  mortgaged  premises  does  not  bar  another  action  of  foreclosure  upini  a 
prior  mortgage  of  the  same  premises  {Bache  \.  Purcell,  51  How.  [N". 
T.]  270) ;  and  where  a  note  and  a  mortgage  to  secure  it  are  executed  at  the 
same  time,  a  judgment  against  the  validity  of  the  mortgage  will  not 
\iej)er  se  a  bar  to  a  suit  upon  the  note.     Leander  v.  Arno,  65  Me.  26. 

A  judgment  in  a  court  of  admiralty  upon  a  libel  by  a  mariner  against 
the  master  for  assault,  battery  and  imprisonment,  upon  the  high  seas, 
is  no  bar  to  an  action  at  common  law  for  the  same  torts,  alleged  to  have 
been  committed  on  shore,  in  a  foreign  port  during  the  voyage.  Adams 
V.  Ilaffards,  20  Pick.  127.  And  a  decree  in  a  suit  in  admiralty 
brought  by  a  master  to  recover  his  wages,  holding  that  the  master  had 
deserted  his  vessel  and  had  thereby  forfeited  his  entire  wages,  is  no  bar 
to  a  common-law  action  to  recover  for  the  same  services.  Murphy  v. 
Granger,  32  Mich.  358.  See,  also,  Granger  v.  Judge  of  Wayne 
County,  27  id.  406 ;  S.  C,  1 5  Am.  Eep.  195. 

Judgment  in  an  action  of  book  debt  is  no  bar  to  an  action  on  a  bond 
{Chaj>man  v.  Brainard,  2  Root  [Conn.],  375);  but  if  a  note  is  sued 
and  the  defendant  claims  that  he  has  paid  certain  sums  on  the  note,  and 
this  is  found  against  him  by  the  verdict  of  a  jury,  he  cannot  maintain 
an  action  on  book  to  recover  for  such  payment.  Peach  v.  Mills,  14 
Yt.  371.  A  judgment  against  a  bank  in  a  suit  upon  the  teller's  bond 
is  no  bar  to  a  subsequent  action  for  money  had  and  received  by  him 
for  the  use  of  the  bank.  Bank  of  the  United  States  v.  Johnson,  3 
Cranch  (C.  C),  228.  Nor  is  a  judgment  in  favor  of  the  claimant,  on 
a  trial  of  the  right  of  property  in  goods  seized  on  execution,  a  bar  to 
an  action  for  the  tort  committed  by  taking  the  property  under  such 
execution.  Lenoir  v.  Wilson,  36  Ala.  600.  Nor  is  a  judgment  against 
the  plaintiff  in  an  action  on  the  case  for  deceit  a  bar  to  another  action 
founded  on  a  contract  for  good  consideration,  in  regard  to  the  same 
subject-matter,  not  involving  the  charge  of  deceit.  Salem  India  Euh- 
her  Co.  v.  Adams,  23  Pick.  256.  Nor,  in  an  action  for  damages  for 
injuries  arising  from  negligence,  is  it  a  defense  that  the  plaintiff  has 
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recovered  a  judgment  against  another  person  for  the  same  injury,  unless 
it  is  shown  that  the  plaintiff  has  received  satisfaction  from  him.  Wies 
V.  Fanning,  9  How.  (jN".  Y.)  543.  And  a  determination  of  the  sur- 
rogate upon  the  effect  of  an  instrument  does  not  preclude  the  supreme 
court  from  entertaining  an  application  to  reform  the  instrument.  Sal- 
tus  V.  Pruyn,  18  How.  (K.  Y.)  512. 

A  judgment  in  trespass  against  one  for  removing  a  gate  from  across 
a  lane  was  held  not  to  bar  his  action  of  case  against  such  judgment 
plaintiff  for  obstructing  the  lane  by  putting  the  gate  up  again.  Con- 
nery  v.  Brooke,  73  Penn.  St.  80.  But  where  an  action  against  a  railway- 
company  for  damages  in  consequence  of  its  failure  to  provide  a  crossing 
had  resulted  for  the  defendant,  it  was  held  that  another  action  could 
not  be  maintained  to  compel  it  to  provide  a  crossing.  Bettys  v.  Chicago, 
etc.,  R.  E.  Co.,  43  Iowa,  602. 

§  23.  What  defenses  are  barred  by  a  judgment.  A  party  can  no 
more  split  up  defenses  than  iiulivisil)le  demands,  and  present  tliem  by 
piecemeal  in  successive  suits  growing  out  of  the  same  transaction.  See 
Bendemagle  v.  Cocks,  19  Wend.  207  ;  Rockwell  v.  Langley,  19  Penn. 
St,  502;  Atwood  v.  Bobhins,  35  Yt.  530;  Collins  v.  Jennings,  ^^ 
Iowa,  447.  Thus,  a  judgment  for  one  installment  of  the  purchase- 
money  prevents  the  defendant  from  setting  up  the  same  defense  to  a 
suit  for  another  installment.  French  v.  Iloioard,  14  Ind.  455.  So,  in 
a  suit  at  law  for  the  recovery  of  interest  on  certain  bonds  issued  by  a 
to\\Ti,  judgment  was  recovered  against  the  town,  and  it  was  held  in  a 
second  suit  between  the  same  parties,  on  other  bonds  of  the  same  issue, 
that  the  town  was  estopped  by  the  prior  judgment  fi'om  setting  up  the 
invalidity  of  the  issue.  Beloit  v.  Morgan,  7  Wall.  619.  So,  a  promisor, 
sued  for  interest  due  on  his  note,  defended  on  the  ground  of  fraudulent 
alteration,  and  judgment  was  rendered  against  him.  Such  judgment 
was  held  to  conclude  the  promisor  from  setting  up  the  same  defense  to 
an  action  on  the  note  itself.  Edgell  v.  Sigerson,  26  Mo.  583.  A  judg- 
ment in  trespass,  upon  a  traverse  of  the  plea  of  liherum  tenementum, 
estops  the  party  against  whom  it  has  been  rendered,  and  his  privies, 
from  afterward  controverting  the  tit^e  to  the  same  freehold  in  a  subse- 
quent action  of  trespass.  Stevens  v.  Iltighes,  31  Penn.  St.  381.  And 
when  a  purchaser  at  a  mortgage  sale  has  moved  to  set  aside  an  order  of 
confirmation  of  the  sale,  made  without  notice  to  him,  and  his  motion 
is  overruled,  he  cannot,  as  a  defense  to  an  action  for  the  purcliase-money, 
set  up  the  matters  relied  on  in  the  motion.  Mayer  v.  Wich,  15  Ohio 
St.  548. 

It  has,  however,  been  held  that  where  the  maker  of  two  promissory 
notes,  who  has  a  valid  defense  common  to  both    of  them,  allows  judg- 
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ment  to  be  taken  by  default  in  an  action  npon  one  of  the  notes,  ho  is 
not  thereby  precluded  from  setting  up  such  defense  in  an  action  upon 
the  other.     Hughes  v.  Alexander^  5  Duer  (N.  Y.),  488. 

§  24.  In  what  actions  a  former  judgment  is  conclusiye.  A 
former  judgment  in  a  civil  action  is  not  conclusive  in  a  penal  action 
between  the  same  parties,  though  the  same  question  -is  litigated. 
Rtker  v.  Hoojyer,  35  Yt.  457.  And  a  judgment  rendered  in  a  criminal 
prosecution  is  not  admissible  as  evidence  in  a  civil  cause,  although  the 
same  questions  of  fact  may  be  in  issue  in  both.  Jarvis  v.  Manlove, 
5  Harr.  (Del.)  452 ;  Belts  v.  New  Hartford,  25  Conn.  180.  It  is  not 
however  necessary,  in  order  to  make  a  judgment  conclusive,  that  the 
cause  of  action  should  be  the  same  in  the  first  suit  as  that  in  which  the 
judgment  is  pleaded  or  relied  upon  in  bar.  But  it  is  essential  that  the 
issue  should  be  the  same.  Merriam  v,  Whittemore^  5  Gray,  317;  Love 
V.  Waltz,  7  Oal.  250  ;  Doty  v.  Brown,  4  X.  Y.  (4  Comst.)  71 ;  Lynch 
V.  Sioanton,  53  Me.  100  ;  Howard  v.  Kimball,  65  id.  308.  See  White- 
hurst  V.  Rogers,  38  Md.  503.  Where  a  grantee  has  been  evicted  by 
virtue  of  a  judgment  recovered  against  him,  and  the  grantor  had 
notice  of  that  suit,  and  an  opportunity  to  appear  and  defend,  such 
judgment  is  evidence  against  him,  in  a  suit  by  the  grantee  upon  his 
covenants,  to  prove  the  title  of  the  party  recovering.  Hardy  v.  Nelson, 
27  Me.  525.  A  former  recovery  in  an  action  of  ejectment,  in  which 
action  the  question  in  controversy  was  the  location  of  the  boundary 
line  between  the  parties,  is  conclusive  in  a  subsequent  action  of  tres- 
pass guxire  clausum /regit  between  the  grantee  of  the  plaintiff  in  the 
ejectment  suit  and  a  person  claiming  title  through  the  defendant  in 
that  suit  as  a  privy.  Beehe  v.  Elliott,  4  Barb.  457;  Cagger  v. 
Lansing,  4  Hun,  812;  64  N.  Y.  (19  Sick.)  417.  So,  a  verdict 
against  the  defendant  in  an  action  of  quare  clausum  f regit,  on  the 
title  put  in  issue  by  him  under  the  general  issue,  estops  him  in  a  sub- 
sequent action  by  the  same  parties  to  try  the  title,  from  disputing  the 
title  of  the  plaintiff.  Shettlesioorth  v.  Hughey,  9  Rich.  (S.  C.)  387. 
And  see  Parlcer  v.  Leggett,  13  id.  171.  And  a  judgment  for  the 
tenant  in  a  writ  of  entry  is  conclusive  evidence  of  the  title,  in  a  sub- 
sequent action  of  trespass  by  the  demandant  against  the  tenant  for 
breaking  and  entering  the  same  close,  but  is  no  bar  to  such  an  action. 
Stevens  v.  Taft,  8  Gray,  419.  In  a  suit  on  a  recognizance  entered  in 
an  attachment  suit,  the  regidarity  of  the  judgment  in  the  attachment 
suit  cannot  be  inquired  into  {Eimer  v.  Richards,  25  111.  289),  so,  in  a 
suit  upon  an  appeal  bond,  the  validity  of  the  judgment  which  has 
been  affirmed  on  appeal  cannot  be  questioned  {Sturgis  v.  Rogers,  26 
Ind.  1),  and  where  an  assessment   was  held  to  be  vahd  on  certiorari, 
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the  judgment  was  held  to  be  final  and  conclusive  in  a  suit  to  recover 
the  assessment  between  substantially  the  same  parties.  North  River 
Meadow  Co.  v.  Shreiosbury  Churc\  22  N.  J.  Law,  424.  Judgment 
for  a  quarter's  rent  under  a  lease  is  conclusive  evidence,  so  far  as  it 
goes,  in  an  action  of  forcible  entry  for  non-payment  of  another  quarter's 
rent,  under  the  same  lease,  between  the  same  parties.  Love  v.  WaltZy 
7  Cal.  250.     See  Mitchell  v.  Davis,  23  id.  3S1. 

In  an  action  on  the  case  at  common  law,  to  recover  damages  for 
flowing  land  by  means  of  a  dam,  the  verdict  and  judgment  in  a  prior 
suit,  in  which  damages  were  recovered  for  the  same  tiling,  cannot  be 
pleaded  as  an  estoppel,  or  given  in  evidence  to  establish  the  injury. 
Burwell  V.  Cannaday,  3  Jones'  (N.  C.)  L.  165.  And  see  Kidd  v. 
Z«iV(i,  15  Cal.  161 ;  McDonald  v.  Bear  River,  etc.,  Co.,  id.  145; 
Shepherd  v.  Willis,  19  Ohio,  142.  So,  the  judgment  in  a  case  of 
forcible  entry  and  detainer  is  held  to  be  no  evidence  of  any  right  in 
the  plaintiff  to  recover  in  an  action  for  onesne  profits.  Casey  v.  Mc- 
Falls,  3  Sneed  (Tenn.),  115.  And  in  a  suit  against  a  prior,  by  a  sub- 
sequent indorser,  a  previous  judgment,  in  a  suit  brought  by  a  subse- 
quent holder,  cannot  be  used  as  an  estoppel,  nor  even  as  evidence. 
Barker  v.  Cassidy,  16  Barb.  177. 

§  25.  How  far  conclusive.  In  a  second  action  for  a  continued 
trespass,  the  fm-mer  verdict  and  judgment  is  evidence,  but  not  con- 
clusive evidence  of  title.  Nivin  v.  Stevens,  5  Harr.  (Del.)  272.  So, 
it  is  stated  as  a  general  rule,  that,  in  actions  of  trespass,  or  for  torts 
generally,  nothing  is  conclusively  settled  by  verdict  and  judgment, 
except  the  points  put  directly  in  issue.  Staiulish  v.  Parker,  2  Pick, 
20  ;  Parker  v.  Standish,  3  id.  288.  And  see  Richardson  v.  Boston. 
19  How.  (U.  S.)  263.  But  see  Whitehurst  v.  Rogers,  38  Md.  503. 
And  that  a  former  recover}'-  between  the  same  parties,  although  not  an 
absolute  bar  to  another  suit,  may  yet  be  conclusive  upon  some  of  the 
matters  involved  in  such  subsequent  suit.  See  Christian  v.  Penn,  7 
Ga.  434  ;  Bell  v.  Raymond,  18  Conn.  91. 

§  26.  What  matters  are  concluded  by  the  judgment.  The  judg- 
ment of  a  court  of  competent  jurisdiction  upon  a  point  litigated  be- 
tween the  parties  is,  in  general,  conclusive  in  all  subsequent  contro- 
versies when  the  same  matter  comes  directly  in  question  {Hutchinson 
V.  Bearing,  20  Ala.  798  ;  Warwick  v.  Underwood,  3  Head  [Tenn.], 
238 ;  Demarest  v.  Darg,  32  N.  Y.  [5  Tiff.]  281 ;  ante,  p.  767,  §  2) ;  or, 
as  the  doctrine  is  otherwise  expressed,  any  matter  regularly  determined, 
in  whatever  form,  by  a  competent  tribunal,  is  not  open  to  inquiry  in 
any  other  proceeding  between  the  same  parties.  Hyatt  v.  Bates,  35 
Barb.  308;  S.  C.  affirmed,  40  K  Y.  (1  Hand)  164;  Bahcockv.  Camjp, 
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12  Ohio  St.  11.  Thus,  it  is  held  that  the  party,  against  whom  a  judg- 
ment was  rendered,  is  estopped  from  contesting,  in  the  proceeding  for 
a  mandamus,  to  enforce  the  same,  the  vaHdity  of  the  instruments  upon 
which  the  judgment  was  based.  State  v.  Beloit^  20  Wis.  79.  And  see 
further  illustrations  of  the  general  doctrine.  Ante,  pp.  768,  770,  §§  3,  4. 

§  27.  It  must  be  matters  at  issue  and  decided.  As  a  general 
rule,  a  former  judgment  will  not  be  a  bar  to  further  litigation,  unless 
the  same  vital  point  was  put  directly  in  issue  and  determined  {How- 
ard y.  Kimball,  65  Me.  308;  Gibson  v.  MoNeely,  11  Ohio  St.  131; 
Palmer  v.  Russell,  43  N.  H.  625) ;  or  was  fairly  within  the  scope  of 
the  pleadings.  Petersine  v.  Thomas,  28  Ohio  St.  596 ;  Driscoll  v. 
Damp,  16  Wis.  106;  People  v.  San  Francisco,  27  Cal.  655;  Aurora 
City  V.  ^^est,  7  Wall.  82.     See  ante,  p.  771,  §  5. 

§  28.  Its  eflfect  as  to  matters  not  at  issue,  nor  decided.  It  follows 
from  the  rule  stated  in  the  preceding  section,  that  a  judgment  or  decree 
is  not  conclusive  as  to  collateral  questions  {Land  v.  Keirn,  52 
Miss.  311 ;  Western  Minn.  <£;  Manuf.  Co.  v.  Virginia  Canal  Coal 
Co.,  10  W.  Ya.  251),  nor  of  any  matter  to  be  infen*ed  by  argument 
from  the  judgment.  Tarns  v.  Leiois,  12  Penn.  St.  402;  Mat- 
thews V.  buryee,  45  Barb.  69;  S.  C,  17  Abb.  Pr.  256;  S.  C. 
affirmed,  3  Abb.  Ct.  App.  220;  Hobbs  v.  Parker,  31  Me.  143; 
Dickinson  v.  Hayes,  31  Conn.  417 ;  Shall  v.  Biscoe,  18  Ark.  142. 
And  see  ante,  p.  767,  §  2.  The  rule  as  sometimes  stated  is,  that 
a  judgment  is  not  technically  conclusive  of  any  matter,  if  the 
matter  is  not  such  that  it  had  of  necessity  to  be  determined  before  the 
judgment  could  have  been  given.  Niday  v.  Harvey,  9  Gratt.  (Va.) 
454 ;  Hunter  v.  Davis,  19  Ga.  413  ;  Church  v.  Chapin,  35  Yt.  223 ; 
PacTcett  Co.  v.  Sickles,  5  WaU.  (U.  S.)  580.  And  it  has  been  fre- 
quently held  that  a  defendant  pleading  a  previous  judgment  must 
show  that  the  cause  of  action  was  the  same.  Cunimings  v,  Colgrove^ 
25  Penn.  St.  150  ;  Smalley  v.  Edey,  19  111.  207 ;  Eaton,  etc.,  R.  R. 
Co.  V.  Hunt,  20  Ind.  457;  Dunlap  v.  Edwards,  29  Miss.  41 ;  Camp- 
bell V.  Butts,  3  N.  Y.  (3  Comst.)  173.  See  ante,  p.  770,  §  4.  But  the 
weight  of  American  authority  sustains  the  principle  that  the  judgment 
of  a  court  of  competent  jurisdiction,  directly  upon  a  particular  point, 
is,  as  between  the  parties,  conclusive  in  relation  to  such  point,  though 
the  purpose  and  subject-matter  of  the  two  suits  be  different.  Hence, 
a  judgment  may  not  only  be  evidence,  but  conclusive  evidence  in  rela- 
tion to  such  point,  and  still  be  no  bar,  technically  speaking,  to  a  second 
action.  Spencer  v.  Dearth,  43  Yt.  98  ;  Cannon  v.  Brame,  45  Ala. 
262 ;  Belts  v.  Starr,  5  Conn.  550.  See  ante,  p.  783,  §  24.  A  judg- 
ment upon  a  wi-it  of  error  sued  out  by  one  of  the  parties  is  no  bar  to 
.YoL.  YI.— 99 
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a  subsequent  writ  of  error  at  the  suit  of  the  other  party,  on  which  dif- 
ferent errors  are  assigned.  Ormsby  v.  Ihmsen,  34  Perm.  St.  462.  Nor 
is  relief  on  haheas  corj)us  to  be  refused  in  a  proper  Ciise,  upon  the 
ground  that  upon  a  prior  writ  issued  by  another  judge,  relief  has  been 
refused,  if  it  appears  upon  the  second  aj^plication  that  essentially  differ- 
ent facts  are  involved  from  those  which  were  presented  on  the  first  appli- 
cation. People  V.  Kelly,  1  Abb.  Pr.  (N.  S.  N.  Y.)  432.  And  a  decision 
upon  a  point  not  actually  raised  in  the  case,  made  under  a  mistake  of 
the  facts,  is  not  binding  upon  the  same  par|;ies  in  another  suit.  Gar- 
rett V.  Day,  2  McCord's  (S.  C.)  Oh.  2T.  But  see  Street  v.  Beckman,  43 
Iowa,  496. 

If  the  testimony  offered  in  the  second  suit  is  sufficient  to  authorize 
a  recovery,  but  could  not  have  produced  a  different  result  in  the  first 
suit,  the  failure  of  the  plaintiff  in  the  first  suit  is  no  bar  to  his  recovery 
in  the  other  suit,  although  it  is  for  the  same  cause  of  action  for  which 
he  attempted  to  recover  in  the  first  suit.  Kirkpatrich  v.  Stingley,  2 
Ind.  269 ;  Indianaj)olis,  etc.,  R.  R.  Co.  v.  Clark,  21  id.  150.  And 
see  Gtiest  v.  Warren,  26  Eng.  L.  &  Eq.  381 ;  9  Exch.  379. 

§  29.  Its  effect  as  to  matters  that  might  have  been  decided. 
The  principle,  that  whenever  a  matter  is  adjudicated  and  finally  deter- 
mined by  a  competent  tribunal,  it  is  considered  as  forever  at  rest, 
embraces  not  only  what  was  actually  determined,  but  it  extends  to 
every  other  matter  which,  under  the  issues,  might  have  been  litigated 
and  decided  in  the  suit.  Danaher  v.  Prentiss,  22  Wis.  311 ;  Park- 
hurst  V.  Summer,  23  Yt.  538 ;  Cliesajpeake,  etc.,  Co.  v.  Gittings,  36 
Md.  276 ;  Phelan  v.  Gardner,  43  Oal.  306 ;  Petersine  v.  Thomas,  28 
Ohio  St.  596 ;  Barth  v.  Burt,  43  Barb.  628  ;  17  Abb.  Pr.  349.  But 
when  it  is  said  that  a  judgment  is  final  and  conclusive  upon  the  parties 
to  it,  as  to  all  matters  which  might  have  been  litigated  and  decided  in 
the  action,  the  expression  must  be  limited,  as  applicable  to  such  mat- 
ters only  as  might  have  been  used  as  a  defense  in  that  action  against 
an  adverse  claim  therein ;  such  matters  as,  if  now  considered,  would 
involve  an  inquiry  into  the  merits  of  the  former  judgment.  Malloney  v. 
Eoran,  49  N.  Y.'  (4  Sick.)  Ill ;  S.  C,  12  Abb.  (N.  S.)  289  ;  10  Am. 
Rep.  335 ;  Whitcomh  v.  Williams,  4  Pick.  228 ;  King  v.  Chase,  15 
N.  H.  13.  See  ante,  p.  ^767,  §  2.  -'  A  payment  on  a  promissory  note 
is  lost  to  the  payee  if  he  suffers  a  judgment  against  him  for  the  face  of 
the  note  without  setting  up  such  payment.  Binck  v.  Wood,  43  Barb. 
315 ;  Hagar  v.  Springer,  60  Me.  436  ;  Jordan  v.  Phelps,  3  Cush.  545 ; 
Wright  V.  Leclaire,  3  Iowa,  221 ;  Bole  v.  Stickney,  36  Ala.  482.  So, 
it  is  held  that  where  the  defendant  sets  up  a  counter-claim  exceed- 
ing the  plaintiff's  demand,  and  succeeds  in  his  defense,  but  does  not 
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pray  for,  or  obtain  judgment  for  the  excess  of  his  counter-claim  over 
the  plaintiff's  claim,  he  cannot  sue  for  such  excess  in  a  separate  action. 
If  he  does,  the  judgment  in  his  favor  in  the  first  action  is  a  bar  to  the 
second.     Imlee  v.  Hampton,  11  Hun  (N".  Y.),  156. 

§  30.  Its  effect  as  to  matters  admitted  by  default.  See  ante,  p. 
771,  §  6.  A  judgment  by  default  is  no  estoppel  upon  a  distinct  cause 
of  action,  though  the  material  issues  of  fact  are  precisely  the  same  in 
both  cases.  Van  Alstyne  v.  Indiana,  etc.,  R.  R.  Co.,  21  How.  (N. 
r.)175;  S.  C,  34  Barb.  28. 

§  31.  Its  effect  as  to  matters  arising  subsequent  to  judgment. 
It  is  now  well  settled  that  a  former  judgment  constitutes  no  defense 
to  a  cause  of  action  accruing  between  the  same  parties,  and  upon  the 
same  subject-matter,  after  the  rendition  of  such  judgment  {Staple  v. 
Spring,  10  Mass.  72 ;  Rogers  v.  Ratcliff,  3  Jones  [^.  C],  225 ;  Mc- 
Farlane  v.  Cushman,  21  Wis.  401 ;  Smith  v.  Elliott,  9  Penn.  St.  345 ; 
Smith  Y.  McCluskey,  45  Barb.  610 ;  Jones  v.  Petaluma,  36  Cal.  231) ; 
as  where  the  second  litigation  is  in  relation  to  a  title  acquired  since  the 
first  suit.  Woodhridge  v.  Banning,  14  Ohio  St.  328 ;  McKissich  v. 
McKissieh,  6  Humph.  (Tenn.)  75.  It  follows  that  parol,  evidence  is 
admissible  to  show  that  the  demand  in  the  second  suit  was  not  recovered 
for  in  the  first.  Marcellus  v.  Countryman,  65  Barb.  201.  And  see 
Bottorff  V.  Wise,  53  Ind.  32 ;  Miles  v.  Caldioell,  2  Wall.  (U.  S.)  35. 
Thus  in  an  action  to  recover  the  price  of  goods  sold,  a  former  judgment 
in  favor  of  the  defendants  in  an  action  to  recover  the  price  of  the  same 
goods  was  set  up  in  defense.  It  appeared  by  extrinsic  evidence  that 
in  the  former  trial  there  was  uncontradicted  testimony  that  the  time  of 
credit  upon  wliich  the  goods  were  sold  had  not  expired  at  the  time  the 
action  was  brought,  and  that  no  other  question  was  argued,  and  it  did 
not  appear  that  the  judgment  was  founded  upon  any  other  ground^ 
and  it  was  held  that  such  judgment  was  not  a  bar  to  the  action.  Wil- 
cox V.  lee,  26  How.  (N.  Y.)  418 ;  S.  C,  1  Abb.  (^.  S.)  250 ;  1  Robt. 
355. 


ARTICLE  II. 

WHO  AKE  BOUND  BY  A  FORMER  ADJUDICATION. 

Section  1.  In  general.  To  render  a  former  adjudication  a  bar,  it 
must  appear  that  the  litigation  was  between  the  same  parties  or  their 
pri\'ies  {Phipps  v.  Tarpley,  24  Miss.  597 ;  Hudson  v  Smith,  7  Jones 
&  Sp.  [N.  Y.]  452 ;  Finney  v.  B(yyd,  26  Wis.  366 ;  Tracy  v.  Merrill, 
103  Mass.  280 ;  Chase  v.  Swain,  9  Cal.  130) ;  and  the  judgment  in  a 
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former  suit  is  not  evidence,  unless  between  parties  and  privies.  Burton 
V.  Eazzard,  4  Harr.  (Del.)  100.  See  ante,  p.  767,  Art.  1,  §  2.  So,  a 
judgment  is  conclusive  as  an  estoppel  only  between  the  same  parties, 
and  wbere  the  parties  are  mutually  bound,  Mijers  v.  County  of  John- 
son, 14  Iowa,  47.  But  in  order  that  a  judgment  may  be  pleaded  as  an 
estoppel,  it  is  not  necessary  that  precisely  the  same  parties  were  plain- 
tiffs and  defendants  in  the  two  suits,  provided  the  same  subject  in 
controversy  between  two  or  more  of  the  parties,  plaintiffs  and  defend- 
ants, to  the  two  suits  respectively,  has  been  in  the  former  suit  directly 
in  issue  and  decided.  ^¥e8tern  Min.  <§  Manuf.  Co.  v.  Virginia 
Cannel  Coal  Co.,  10  W.  Ya.  250. 

§  2.  Who  are  parties  or  privies.  One  who,  though  not  technically 
a  party,  defends  or  proseciites  an  action  by  employing  counsel,  ]>aying 
costs,  and  doing  those  things  which  are  usually  done  by  a  party,  will 
be  bound  by  a  judgment  rendered  therein.  Stoddard  v.  Thoynjjson, 
31  Iowa,  80.  The  term  "parties"  includes  all  persons  who  are  directly 
interested  in  the  subject-matter  in  issue,  who  have  a  riglit  to  make 
defense,  control  the  proceedings,  or  appeal  from  the  judgment. 
Strangers  are  persons  who  do  not  possess  these  rights.  Cecil  v.  Cecily 
19  Md.  72 ;  Spencer  v.  Dearth,  43  Vt.  98  ;  Peterson  v.  Zothroj),  34 
Penn.  St.  223 ;  Castle  v.  JSToi/es,  14  N.  Y.  (4  Kern.)  329 ;  Conger  v. 
Chilcote,  42  Iowa,  18;  Bunt  v.  Haven,  52  N.  H.  162.  And  parties 
are  not  only  bound  by  a  judgment,  but  their  privies  are  equally  con- 
cluded by  the  same  proceedings ;  and  by  privies  are  meant  persons 
who  are  represented  by  the  parties,  and  claim  imder  them,  or  in  privity 
with  them,  who  have  mutual  or  successive  relationship  to  the  same 
right  or  thing.  Id. ;  Goddard  v.  Benson,  15  Abb.  Pr.  (N.  Y.)  191- 
And  see  Manly  v.  Kidd,  33  Miss.  141 ;  Johnson  v.  Weld,  8  La.  Ann. 
126.  When  a  statute  makes  provision  that  the  estate  of  a  party,  not 
named  as  a  party  to  a  judgment,  may  be  taken  to  satisfy  such  judgment, 
and  it  is  taken,  he  becomes  a  privy  in  law  to  that  judgment.  Merrill 
V.  Suffolk  Bank,  31  Me.  57.  But  it  is  held  that  one  cannot  be  a  privj 
in  estate  to  a  judgment  or  decree,  unless  he  derives  his  title  to  the 
property  in  question  subsequent  to,  and  from  some  party  who  is  bound 
by  such  judgment  or  decree.     Hunt  v.  Haven,  52  X.  H.  162. 

In  the  effect  it  gives  to  res  judicata,  the  law  makes  no  distinction 
between  corporations  and  natural  persons.  Louisiana  State  Bank  v. 
Orleans  Nav.  Co.,  3  La.  Ann.  313.  A  judgment  against  a  county  or 
its  legal  representatives,  in  a  matter  of  general  interest  to  all  the  people 
thereof,  is  binding,  not  only  on  the  official  representatives  of  the  county 
named  in  the  proceeding  as  defendants,  but  upon  all  the  citizens 
thereof,  though  not  made  parties  defendant  by  name.     Clark  v.  Wolf 
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29  Iowa,  197.  But  a  judgment  against  a  railroad  coi-poration  is  not 
binding  on  a  public  receiver  of  the  road,  nor  even  evidence  against 
him.     HoiMns  v.  Connel,  2  Tenn.  Ch.  323. 

Judo-ment  for  the  defendant  upon  the  merits  in  a  suit,  prosecuted 
in  the  name  of  the  wife  alone  to  recover  property  belonging  to  her,  is 
a  bar  to  a  second  suit  brought  in  the  name  of  the  husband  and  wife 
for  the  same  subject-matters.  Hawkins  v.  Lambert,  18  B.  Monr. 
(Ky.)  99. 

The  recital  in  the  body  of  a  decree,  that  it  was  made  "  with  the  con- 
sent of  all  the  parties,"  only  binds  those  who  are  "parties"  to  the 
suit ;  it  does  not  afEect  the  rights  of  others  not  made  parties  to  the  suit, 
but  wluD  should  have  been.     Dihrell  v.  Carlisle,  51  Miss.  785,  787. 

§  3.  Parties  uot  served  with  process  or  notice.  In  general,  either 
a  citation  or  actual  appearance  is  indispensable  to  affect  a  party  by 
judicial  proceedings,  except  when  the  law  has  declared  advertisements 
of  notice  equivalent  to  citation.  Augitsta  Ins.  Co.  v.  Pachwood,  9  La. 
Ann.  71.  See,  also,  Borden  v.  Fitch,  15  Johns.  140 ;  Ferguson  v. 
Craicford,  70  N.  Y.  (25  Sick.)  253 ;  Conger  v.  Chilcote,  42  Iowa,  18  ; 
Allen  V.  Bhmt,  1  Blatchf.  (C.  C.)  487  ;  Gray  v.  Larrimore,  2  Abb. 
(U.  S.)  542.  But  the  finding  of  the  court,  as  to  proper  notice  having 
been  given  or  process  served,  \&])rima  facie  sufficient  to  establish  the 
fact  (see  id.),  and  would  not  be  disregarded  without  very  clear  and 
satisfactory  proof  to  the  contrary.  Goudy  v.  Hall,  30  III  109.  And 
under  some  circumstances,  a  defendant  who  has  by  his  own  act,  or  by 
the  act  of  one  whom  he  admits  to  have  been  his  attorney,  recognized 
the  validity  of  a  service  on  him  through  his  agent,  cannot  afterward 
object  to  the  jurisdiction.  Baker  v,  Kerr,  13  Iowa,  384.  So,  a  party 
not  properly  summoned,  who  does  not  object  on  that  account,  but 
afterward  pleads  and  goes  to  trial  on  the  merits,  thereby  waives  the 
objection.     Lowe  v.  Stringham,  14  Wis.  222. 

if,  by  reason  of  a  recovery  by  A  against  B,  B  has  a  remedy  over 
against  C,  it  is  not  necessary  to  support  an  action  by  B  against  C,  that 
C  should  have  had  notice  of  the  suit  by  A  against  B.  With  notice, 
the  recovery  in  the  former  suit  is  conclusive  on  C ;  without  it,  only 
prima  facie  evidence  of  liability.     Napier  v.  Neal,  3  Ga.  298. 

If  one  can-ier  is  sued  for  the  loss  of  goods,  and  notifies  a  second 
carrier,  to  whom  he  delivered  the  same  for  transportation,  of  the  pen- 
dency of  the  suit,  and  requires  him  to  defend,  the  judgment  against 
the  first  is  not  conclusive  as  to  the  question  of  the  liability  of  the 
second.  It  is  only  conclusive  on  such  privies  as  are  liable  over,  and 
then  only  as  to  the  fact  that  the  judgment  was  recovered,  and  that  it 
was  for  the  value  of  the  goods  lost ;  but  the  judgment  is  not  so  far 
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conclusive  of  tlie  question  of  privity  as  to  fix  the  liability  of  the  person 
served  with  notice.  Chicago,  etc.,  R.  R.  Co.  v.  Northern  Line  Packet 
Co.,  TO  111.  217. 

§  4.  Parties  not  properly  named.  Under  a  plea  of  former  recov- 
ery, a  variance  between  the  names  of  Adarrvson  and  Adanson  was 
held  to  be  immaterial,  the  principle  of  idem  soncms  being  applicable 
to  the  case.  James  v.  State,  7  Blackf.  (Ind.)  325.  But  a  suit  by  J. 
L.  against  M.  on  an  account  originally  due  to  S.  M.,  which  was  rejected 
by  the  justice,  because  suit  was  not  brought  by  the  legal  party,  was 
held  to  be  no  bar  to  a  subsequent  suit  by  S.  M.,  for  the  use  of  J.  L. 
Miller  v.  Langworthy,  8  Iowa,  347. 

In  Keech  \.  Baltimore,  etc.,  R.  R.  Co.,  17  Md.  32,  the  defendant 
appeared  and  made  no  objection  on  account  of  a  misnomer,  and  it  was 
held  that  the  misnomer  could  be  cured  by  amendment,  and  must  be  so 
cured  in  order  to  render  the  judgment  available. 

§  5.  New  parties  brought  in.  Kew  parties  may  be  made  to  a  suit 
in  equity  after  a  decree,  by  a  svipplemental  bill,  without  joining  the 
parties  to  the  original  bill.  The  decree  in  such  case  does  not  bind  the 
new  parties,  but  is  open  to  any  objection  which  might  have  been  made 
at  the  first  hearing.     Steioart  v.  Duvall,  7  Gill  &  J.  (Md.)  179. 

Under  the  New  York  practice,  a  plaintijff  is  not  compelled  to  bring 
in  any  party  who  has  succeeded  to  the  rights  of  the  deiendunt  pendente 
lite.  In  case  of  death,  marriage,  or  otlier  disability,  he  may  continue 
the  suit,  by  motion,  against  the  personal  representative  or  successor  in 
interest ;  but  in  other  cases  the  action  continues  in  the  name  of  the 
original  party,  and  the  other  is  bound  by  the  judgment  if  a  privy,  or 
the  com't  may  allow  such  new  person  in  interest  to  be  substituted. 
Voorhees  v.  Seymour,  26  Barb.  569. 

§  6.  Effect  upon  assignees.  See  ante,  p.  788,  §  2.  The  assignee 
of  a  litigated  riglit  cannot  claim  to  be  a  stranger  to  the  suit  pending. 
Bisland  v.  Griffin,  9  La.  Ann.  150 ;  Adams  v.  Preston,  22  How.  (U. 
S.)  473 ;  Gill  v.  United  States,  7  Ct.  of  Claims,  522.  Where  a  mort- 
gage has  been  declared  void  in  a  suit  to  foreclose  it,  between  the  orig- 
inal parties  thereto,  the  decree  in  such  suit  is  conclusive  against  a 
subsequent  assignee  of  the  mortgage,  in  an  action  of  ejectment  wherein 
he  claims  to  recover  by  virtue  of  the  same  mortgage.  Smith  v.  Ker- 
nochen,  7  How.  (U.  S.)  198.  But  it  was  held,  that  where  a  sale  of 
land  is  set  aside  as  fraudulent  in  an  action  by  the  creditors  of  the 
vendor,  an  assignee  of  notes  given  in  consideration  for  the  land,  who 
is  not  made  a  party  to  the  action,  is  not  concluded  by  the  judgment, 
but  may  enforce  his  lien  on  the  land  against  a  purchaser  at  the  decretal 
Bale  to  the  extent  of  the  consideration  actually  paid  for  such  notes. 
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Doyle  V.  Armstrong,  2  Duv.  (Ky.)  534.  So,  a  decree  in  a  suit  between 
husband  and  wife,  confiraiing  a  conveyance  of  real  estate  made  to  her 
by  him,  does  not  bind  his  assignee  in  bankruptcy,  suing  to  set  such 
conveyance  aside  on  the  ground  that  it  was  made  in  fraud  of  creditors. 
Humes  V.  Scruggs,  94  U.  S.  (4  Otto)  22.  And  where  in  an  action  of 
replevin  the  plaintiff,  who  had  obtained  possession  of  the  goods,  failed 
to  recover,  but  the  defendant  did  not  entitle  himself  to  judgment  for 
a  return,  the  defendant's  assignee  can  maintain  a  subsequent  action 
against  the  plaintiff  to  recover  the  same  goods ;  and  the  plaintiff,  as 
defendant  in  the  present  action,  is  precluded  from  setting  up  his  title. 
Angel  v.  Hollister,  38  N.  Y.  (11  Tiff.)  378. 

§  7.  Effect  on  purchasers.  It  is  a  well-established  principle  in 
equity,  that  he  who  intermeddles  with  property  in  litigation  does  it  at 
his  peril,  and  is  as  conclusively  bound  by  the  results  of  the  litigation, 
whatever  they  may  be,  as  if  he  had  been  a  party  to  it  from  the  outset. 
Inloe's  Lessee  v.  Harvey,  11  Md.  519  ;  Snowman  v.  Harford,  62  Me. 
434 ;  SaUshury  v.  Morss,  7  Lans.  (N.  Y.)  359 ;  S.  C.  affirmed,  55  N. 
Y.  (10  Sick.)  675 ;  Tilton  v.  Cojield,  93  U.  S.  (3  Otto)  163.  Thus,  a 
purchaser  of  property,  pendente  lite,  for  a  valuable  consideration,  and 
without  any  notice  in  point  of  fact,  either  express  or  implied,  of  prop- 
erty actually  in  litigation,  is  affected  in  the  same  manner  as  if  he  had 
notice,  and  will  be  bound  by  the  judgment  or  decree  in  the  suit. 
National  Bank  v.  Sprague,  21  N.  J.  Eq.  530 ;  1  Story's  Eq.  Jur., 
§  405.  And  see  Thurston  v.  Spratt,  52  Me.  202 ;  Bradley  v.  Mc- 
Daniel,  3  Jones'  (K.  C.)  L.  128  ;  Boulden  v.  Lanahan,  29  Md.  200; 
Commonwealth  v.  Hieffenhach,  3  Grant's  (Penn.)  Gas.  368 ;  Haynes 
V.  Calderwood,  23  Gal.  409  ;  Green  v.  White,  7  Blackf.  (Ind.)  242 ; 
Shotwell  V.  Laioson,  30  Miss.  27 ;  Masson  v.  Saloy,  12  La.  Ann.  776. 
A  judgment,  though  by  consent,  and  though  the  defendant  waived  a 
sufficient  defense,  as  fraud  or  usury,  is  binding  and  conclusive  upon  a 
purchaser,  from  the  defendant,  of  the  subject  of  the  suit,  with  notice 
of  the  judgment.  French  v.  Shotwell,  5  Johns.  Gh.  555  ;  S.  C.  affirmed, 
20  Johns.  668.  A  judgment  for  the  plaintiff,  in  an  action  of  trespass 
de  honis  asportatis,  brought  in  the  name  of  one  who  owned  the  goods 
at  the  time  of  the  trespass,  but  for  the  benefit,  and  by  the  authority, 
of  a  vendee  of  the  goods,  is  a  bar  to  a  subsequent  action  for  the  same 
cause  by  the  vendee.     Boynton  v.  Willard,  10  Pick.  166. 

The  rule  of  lis  pendens  above  stated  is  a  hard  one,  not  a  favorite  of 
the  conrts,  and  a  party  claiming  the  benefit  of  it  must  clearly  bring 
his  case  within  it.  Sorrell  v.  Carpenter,  2  P.  Wms.  482  ;  Hayden  v. 
Buchlin,  9  Paige,  512.  To  bind  a  purchaser  pendente  lite  by  the 
judgment,  there  must  also  be  a  bill  or  complaint  on  file  at  the  time  of 
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his  purchase,  in  which  the  claim  upon  the  property  is  set  forth.  Id. ; 
Leitcli  V.  Wells,  48  N.  Y.  (3  Sick.)  585.  And  in  New  York,  as  it 
regai'ds  real  estate,  the  pendency  of  a  suit  is  not  notice  to  a  stranger 
until  the  notice  of  lis  pendens  is  actually  filed  in  the  clerk's  office  of 
the  county  where  the  land  is  situated,  and  one,  having  no  actual  notice, 
may,  in  good  faith,  and  for  a  good  consideration,  acquire  a  good  title, 
until  such  notice  is  filed.  Id. 

A  judgment  creditor  is  not,  as  such,  in  privity  with  the  debtor,  and 
notice  of  the  judgment  will  not  affect  a  bona  fide  purchaser,  from  the 
debtor,  of  a  chose  in  action  not  bound  by  the  judgment.  Grosvenor 
V.  Allen,  1  Clarke  (N.  Y.),  275.  And  a  subsecpient  purchaser,  for 
valuable  consideration,  without  actual  notice,  is  not  affected  by  a  suit 
pending  to  foreclose  a  mortgage  not  duly  recorded.  Newman  v. 
Chapman,  2  Rand.  (Ya.)  93. 

In  Louisiana,  a  judgment  declaring  a  sale  of  property  under  an  exe- 
cution a  nullity,  is  not  res  judicata  as  to  the  purchaser  who  was  not  a 
party  to  the  suit.  The  purchaser  is,  therefore,  legally  entitled  to  the  rents 
of  such  property  until  his  title  is  declared  null  and  void  by  judicial  pro- 
ceedings to  which  he  is  a  party.    Peters  v.  Sjntzfaden,  24  La.  Ann.  111. 

§.  8.  Effects  in  suits  brought  by  or  against  agents  or  attorneys. 
An  action  by  an  agent  in  his  own  name  for  a  conversion,  in  which  the 
jury  found  the  title  in  the  principal,  and  therefore  gave  the  agent  nom- 
inal damages,  is  no  bar  to  an  action  by  the  principal.  Pico  v.  Webster, 
12  Cal.  140.  An  agent,  having  property  of  his  principal  in  his  pos- 
session, and  being  sued  for  such  property,  had  judgment  rendered 
against  him.  The  principal  had  knowledge  of  the  suit,  and  took  part 
in  the  defense,  and  he  was  held  to  be  bound  by  the  judgment.  Wa/r- 
fisld  V.  Davis,  14  B.  Monr.  (Ky.)  33.  So  where,  in  replevin  for 
property  in  the  hands  of  an  agent,  the  defendant  pleads  property  in  his 
principal,  who  appears  on  the  trial  and  litigates  the  case,  and  the  plain- 
tiff obtains  a  verdict,  the  principal  is  concluded  from  disputing  tlie  title 
of  the  plaintiff  in  a  subsequent  action  against  the  principal.  McKinsie 
V.  Baltimore,  etc.,  R.  R.  Co.,  28  Md.  161. 

A  judgment  on  the  merits  against  a  master,  in  an  action  of  trespass, 
for  the  act  of  his  servant,  is  a  bar  to  an  action  against  the  servant  for 
the  same  act,  though  such  judgment  was  not  rendered  till  after  general 
issue  pleaded  to  the  action  against  the  servant  {Emery  v.  Fowler,  39 
Me.  326);  and  parol  evidence  is  admissible  to  show  that  the  same  matter 
is  in  controversy  in  both  actions.  Id.;  Rogers  v.  Lihbey,  35  id.  200. 

But  in  a  suit  by  A  against  B  for  work  done  at  the  employment  of 
B's  agent,  a  judgment  of  B  against  the  agent  is  no  evidence  against  Ao 
Middleton  v.  Kansas  City,  etc.,  R.  R.  Co.,  62  Mo.  579. 
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§  9.  Judgments  by  or  against  executors  or  administrators.    In 

accordance  with  the  general  doctrine  as  to  privies  (see  ante,  pp.  788,  789, 
§§  2,  3),  an  executor,  administrator,  or  assignee,  is  bound  by  a  judgment 
against  his  principal.  Chajnn  v.  Curtis,  23  Conn.  388.  And  a  decree 
against  the  heirs-at-law  may  be  pleaded  in  bar  of  any  suit  brought  by 
the  administrator  for  their  benefit,  there  being  no  debts  owing  by  tlie 
intestate.  Harda/way  v.  Drummond,  27  Ga.  221.  So,  the  adminis- 
trator is  the  legal  party,  who,  as  to  all  the  world,  represents  the  estate, 
and  a  judgment  against  him  is  just  as  conclusive  against  the  estate  he 
represents  as  a  judgment  against  any  other  defendant  is  against  him. 
Oastellaw  v.  Guilmartin,  5^  G-a.  299,  If  the  title  to  real  estate  of  tlie 
deceased  is  put  in  issue  and  determined  in  an  action  between  the 
administrator  and  another,  the  judgment  will  bind  the  heir  to  the  same 
extent  that  it  binds  the  administrator.  Meeks  v.  Vassaidt,  3  Sawyer 
(C.  C),  206. 

But  a  judgment  recovered  by  an  executor  is  no  bar  to  an  action  for 
the  same  cause  by  an  administrator  de  honis  non  {Grout  v.  Chamberlin, 
4  Mass.  613) ;  and  a  judgment  against  the  administrator  de  honis  non, 
of  a  debtor,  is  no  evidence  of  the  debt  as  against  the  representative  of 
the  administrator-in-chief.  Thomas  v.  Sterns,  33  Ala.  137.  See 
Manigaidt  v.  Deas,  1  Bailey's  (S.  C.)  Ch.  283  ;  Payne  v.  Payne,  29 
Yt.  172. 

The  general  rule  that  a  judgment  of  a  court  having  jurisdiction  of 
the  subject-matter  and  the  parties  and  the  process,  and  rendered  directly 
upon  the  point  in  question,  is  conclusive  between  the  same  parties,  has 
no  application  where  the  same  person,  though  a  party  in  both  suits,  is 
such  in  different  capacities ;  in  the  one  individually,  in  the  other  as 
administrator.     Lander  v.  Arno,  65  Me.  26. 

§  10.  Judgments  by  or  against  heirs,  devisees,  legatees,  etc.  A 
judgment  against  the  ancestor,  in  his  life-time,  only  binds  the  heir,  when 
it  cannot  be  paid  out  of  the  personal  estate  of  the  ancestor.  Rogers 
v.  DenJiam,  2  Gratt.  (Va.)  200.  There  being  no  privit}''  between  the 
real  and  the  personal  representatives  of  a  deceased  person,  a  judgment 
against  an  administrator  or  executor  is  never  conclusive  against  the 
heu's  or  devisees  {Alston  v.  Munford,  1  Brock.  266 ;  Waliliaur  v. 
Gossar,  32  Penn.  St.  259  ;  Sargent  v,  Davis,  3  La.  Ann.  353  ;  Duvall  v. 
G^^ee7i,  4  Har.  &  J.  [Md.]  270  ;  McCoy  v.  Nichols,  5  Miss.  [4  How.] 
31 ;  Robertson  v.  Wright,  17  Gratt.  [Va.]  534) ;  and  a  judgment  for 
or  against  an  heir  or  devisee  has  no  effect  upon  an  administrator  or 
executor.  Dorr  v.  Stockdale,  19  Iowa,  269.  So,  upon  the  delivery  of 
a  legacy  to  a  legatee,  the  privity  between  the  executor  and  legatee 
ceases,  and  judgment  in  a  suit  subsequently  commenced  against  the 
Vol.  YI.—  100 
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executor  does  not  bind  the  legatee.  Redmond  v.  Coffin,  2  Dev.  (N.  C.) 
Eq.  437.  A  judgment  against  an  administrator  is  conclusive  only  as 
to  the  personalty  ( Walthaur  v.  Gossar,  32  Penn.  St.  259),  and  is  a  lien 
only  upon  the  property  in  the  hands  of  the  administrator,  and  not  upon 
the  real  estate  of  the  ancestor  {Treadwell  v.  Ilerndon,  41  Miss.  38) ;  but 
it  is  ^WmiJ^/acie  evidence  against  the  realty.  Ilojpkins  v.  McCann, 
19  111.  113  ;  Sergeant  v.   Ewing,  36  Penn.   St.   156. 

Where  a  feme  covert  defendant,  after  a  regular  decree  and  sale,  dies 
before  a  conveyance  is  made  to  a  purchaser,  who  has  paid  the  purchase- 
money,  her  heirs  are  boimd  by  the  decree  to  convey  to  the  purchaser 
or  his  alienee  the  title  which  has  descended  from  her  to  them.  Waring  v. 
Reynolds,  3  B.  Monr.  (Ky.)  59.  And  in  Texas,  in  a  suit  for  the  specific 
performance  of  a  contract  for  the  sale  of  land  against  an  executor,  a 
decree  of  the  district  court  against  him  is  conclusive  against  the  heirs, 
in  the  absence  of  fraud.     Shannon  v.  Taylor,  16  Tex.  413. 

A  posthumous  child  takes  directly  from  the  parent,  his  estate  remain- 
ing meanwhile  in  abeyance,  so  that  he  is  not  bound  by  a  decree  had 
against  the  other  heirs  before  his  birth.  McConnell  v.  Smith,  23  111. 
611.     See  Detrick  v.  Migatt,  19  id.  146. 

Distributees  are  held  to  be  concluded  by  a  decree  between  the  ad- 
ministrator and  an  adverse  claimant,  as  to  the  title  of  chattels  held  by 
the  intestate.     Head  v.  Perry,  1  T.  B.  Monr.  (Ky.)253. 

§  11.  Judgment  as  to  same  person  in  different  capacity.  Judg- 
ment against  a  party  in  one  capacity  is  not  res  judicata  against  him 
acting  in  another.  Lander  v.  Arno,  65  Me.  26  ;  Brooking  v.  Dear- 
mond,  27  Ga.  58  ;  West  v.  Creditors,  3  La.  Ann.  529.  Thus,  judg- 
ment against  one  as  executor  does  not  bar  his  individual  claim  {Cooky. 
Doi'emus,  10  La.  Ann.  679)  ;  and  a  judgment  in  trover  in  favor  of  the 
defendant  individually  is  not  a  bar  to  a  subsequent  suit  for  the  same 
property  brought  against  the  same  defendant,  but  in  his  capacity  as  an 
executor.  Davis  v.  Davis,  30  Ga.  296.  Nor  is  a  plaintiff,  suing  as 
administrator  of  his  wife,  affected  by  a  judgment  against  himself  in 
her  life-time,  in  an  action  to  Vhich  she  was  not  a  party.  Blakey  v. 
Newhy,  6  Munf .  (Ya.)  64. 

§  12.  Judgments  as  to  joint  debtors.  It  is  declared  to  be  the 
rule  of  the  common  law,  that  judgment  against  one  partner,  or  joint 
contractor,  bars  an  action  against  the  others,  and  that  the  entire  cause 
of  action  is  merged  in  the  judgment.  Mason  v.  Eldred,  6  "Wall.  231 ; 
Trafton  v.  United  States,  3  Story  (C.  C),  646  ;  Clinton  Bank  v.  Uart^ 
5  Ohio  St.  34 ;  Archer  v.  Heiman,  21  Ind.  29  ;  Suydam  v.  Barber, 
18  N.  Y.  (4  Smith)  468 ;  Kingsley  v.  Davis,  104  Mass.  178  ;  AveriU 
V.  Loucks,  6  Barb.  19 ;  Nichols  v.  Burton,  5  Bush  (Ky.),  320 ;  Sydam 
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V.  Gannon^  1  Houst.  (Del.)  431.  But  when  a  contract  is  several,  as  well 
as  joint,  a  judgment  against  one  is  no  bar  to  a  subsequent  action  against 
all,  until  satisfied.  Harlan  v.  Berry ^  -i  Greene  (Iowa),  212;  Gilman  v. 
Foote,  22  Iowa,  560  ;  King  v.  Hoare,  13  MeeS.  &  W.  504 ;  McReady  v. 
Rogers^  1  ISTeb.  124  ;  Simonds  v.  Center,  6  Mass.  IS.  In  Missouri,  judg- 
ment against  one  of  two  joint  debtors,  w^itliout  satisfaction,  is  no  bar  to  an 
action  against  his  co-obligor.  Armstrong  v.  Prewltt,  5  Mo.  476.  And 
see  Phillijys  v.  Fitzjpatrick,  34  id.  276.  So,  in  South  Carolina,  a 
recovery  against  two  partners  where  there  are  more  is  no  bar  to  a  sub- 
sequent action  for  the  same  cause  against  all.  Union  Banlc  v.  Hodges^ 
12  Eich.  (S.  C.)  480.  And  it  was  held  in  Alabama  that,  in  a  suit 
against  one  partner,  on  a  claim  against  the  partnership,  a  judgment  in 
favor  of  the  other  partner,  in  a  former  suit,  by  the  same  plaintiff,  on 
the  same  cause  of  action,  in  which  he  was  alone  a  party,  is  no  bar,  or 
evidence  of  payment.  McLelland  v.  Ridgeioay,  12  Ala.  482.  And  a 
judgment  against  two  jointly  decides  nothing  as  to  the  liability  or 
measure  of  liability  between  the  two,  in  a  suit  between  them.  Buffing- 
ton  V.  Cooh,  35  id.  312.     And  see  Cox  v.  Bill,  3  Ohio,  411. 

Where  one  of  two  or  more  persons  who  are  jointly  liable  is  without 
the  State,  as  appears  by  the  ofiicer's  return,  so  that  no  service  can  be 
made  upon  him,  judgment  may  be  rendered  against  such  of  them  as 
are  found  witiiin  the  jurisdiction,  and  such  judgment  remain  in  o-imsat- 
isfied,  is  no  bar  to  a  subsequent  suit  and  judgment  against  the  one  who 
was  absent.  Olcott  v.  Little,  9  N.  II.  259  ;  Burt  v.  Stevens,  22  id. 
232 ;  Rand  v.  Nutter,  56  Me.  339  ;  Brown  v.  Birdsall,  29  Barb. 
549. 

"Where  a  plaintiff,  having  an  election  between  two  parties  liable  for 
the  same  debt,  proceeds  against  one  and  recovers  judgment,  the  other 
is  discharged.     Gray  v.  Palmer,  2  Robt.  (N,  Y.)  500. 

§  13.  Judgment  as  to  joint  trespassers.  According  to  the  weight 
of  the  more  recent  decisions,  it  's  the  correct  rule  that  a  judgment 
against  one  joint  trespasser  is  no  bar  to  a  suit  against  another  for  the 
same  trespass.  Nothing  short  of  full  satisfaction,  or  that  which  the 
law  must  consider  as  such,  can  make  such  judgment  a  bar.  Elliot  v. 
Porter,  5  Dana  (Ky.),  299  ;  Sheldon  v.  Kihhe,  3  Conn.  214 ;  Elliott  v. 
Hayden,  104  Mass.  180;  Murray  y.  Lovejoy,  2  Cliff.  (C.  C.)  191-  S. 
C.  affirmed,  3  Wall.  1 ;  Knott  v.  Cunningham,  2  Sneed  (Tenn.),  204 ; 
Turner  v.  Brock,  6  Heisk.  (Tenn.)  50 ;  United  Society  of  Shakers  v. 
Underwood,  11  Bush  (Ky.),  265;  S.  C,  21  Am.  Rep.  214;  Mitchell 
V.  Lihhey,  33  Me.  74 ;  Davis  v.  Caswell,  50  id.  294.  And  a  plea  set- 
ting forth  a  former  recovery  against  a  co-trespasser,  and  a  voluntary 
payment  of  the  damages  and  costs  to  the  clerk  in  open  court  by  the 
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defendant  in  that  judgment,  without  averring  that  the  plaintiff  accepted 
such  payment  in  satisfaction  of  his  recovery,  was  held  to  be  bad  on  de- 
murrer. Bla/nn  v.  Crocheron,  20  Ala.  320.  Among  the  earlier  cases 
sustaining  an  ojjposite  conclusion  from  the  rule  above  stated,  see  War- 
den V.  Bailey,  4  Taunt.  88  ;  Wilkes  v.  Jackson,  2  Hen.  &  M.  (Va.) 
355;  Smith  y.  Singleton,  2  McMuU.  (S.  C.)  184;  Campbell  v.  Phelps, 
1  Pick.  61  ;  mint  v.  Bates,  7  R.  I.  217. 

A  judgment  for  the  plaintiff  in  replevin  against  one  of  two  joint 
takers  of  goods,  for  a  part  of  the  goods  taken,  is  held  to  be  a  bar  to  a 
subsequent  action  against  both  to  recover '  damages  for  the  same  tres- 
pass, if  the  other  goods  are  not  shown  to  have  been  concealed,  or  other- 
wise disposed  of,  so  that  they  could  not  be  replevied.  Bennett  v. 
Eood,  1  Allen,  47. 

In  trespass  for  assaidt  and  battery,  the  defendant  gave  notice  that  he 
sued  the  plaintiff  for  the  identical  assault  and  battery  declared  upon, 
and  recovered  judgment  against  him,  which  he  paid,  and  it  was  held  to 
be  no  bar.     Cade  v.  McFarland,  48  Yt,  47. 

Where  a  joint  judgment  is  recovered  against  the  owners  of  a  stage 
coach  and  the  driver,  for  injuries  resulting  from  the  negligence  of  the 
latter,  and  is  satisfied  by  the  owners,  the  driver  cannot  plead,  in  an  ac- 
tion for  contribution,  brought  by  the  owners,  that  he  was  not  legally 
liable  in  tlie  original  action.     Bailey  v.  Bussing,  37  Conn.  349. 

§  14.  Judgments  as  aifecting  sureties.  In  the  absence  of  any 
showing  of  fraud  or  collusion,  a  judgment  against  the  principal  is  to 
be  deemed  conclusive  both  against  him  and  the  surety.  Berger  v.  Wil- 
liams,  4  McLean  (C.  C),  577;  State  v.  Jennings,  14  Ohio  St.  73;  Lip)s- 
comh  V.  Postell,  38  Miss.  476 ;  Casoni  v.  Jerome,  58  N.  T.  (13  Sick.) 
315,  322 ;  Bradwell  v.  Spencer,  16  Ga.  578 ;  Cutter  v.  Evans,  115 
Mass.  27 ;  Way  v.  Leiois,  id.  26.  But  see  King  v.  Norman,  4  C.  B. 
884  ;  Morris  v.  Lucas,  8  Blackf.  (Ind.)  9.  By  signing  an  injunction 
bond  with  a  plaintiff  in  a  suit  in  equity,  the  sureties  voluntarily  assume 
such  a  connection  with  that  suit  that  they  are  concluded  by  a  decree  in 
it,  in  a  suit  at  law  upon  the  bond,  as  far  as  the  same  matters  are  in 
question.  Towle  v.  Towle,  46  l!^.  H.  432.  Sureties  in  an  administra- 
tion bond  are  bound  by  a  decree  against  their  administrator  finding 
assets  in  his  hands,  and  non-payment  of  them  over,  to  the  same  extent 
to  which  the  administrator  himself  is  bound.  Stovall  v.  Banks,  10 
Wall.  583.  And  see  McCalla  v.  Patterson,  18  B.  Monr.  (Ky.)  201  ; 
Field  V.  Tan  Cott,  5  Daly  (N.  Y.),  308;  S.  C,  15  Abb.  (^.  S.)  349; 
Shelton  V.  Cureton,  3  McCord  (S.  C),  412  ;  II6bson\.  Yancey,  2Gratt. 
(Ya.)  73  ;  Garher  v.  Commonwealth,  7  Penn.  St.  265.  And  a  judg- 
ment in  favor  of  an  administrator  is  a  bar  to  an  action  upon  the  same 
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subject-matter  against  the  securities  on  liis  administration  bond.  State 
V.  Coste,  36  Mo.  437.  The  rnle  appHcable  to  the  sureties  of  an  admin- 
istrator also  applies  to  sureties  on  the  official  bonds  of  sheriffs,  consta- 
bles, guardians  and  trustees.  Id.;  Heard  v.  Lodge,  20  Pick.  53 ;  Tracy 
V.  Goodwin,  5  Allen,  409 ;  Brown  v.  Bradford,  30  Ga.  927 ;  Hand 
V.  Taylor,  4  Ind.  409  ;  Huzzard  v.  Nagle,  40  Penn.  St.  178 ;  Jones  v. 
Oswald,  2  Bailey  (S.  C),  214;  Bradley  v.  Chamlerlin,  35  Yt.  277. 
But  a  judgment  obtained  against  a  sheriff  for  official  neglect,  without 
notice  to  his  sureties,  is  not  conclusive  against  them  if  obtained  by 
fraud  or  collusion.  Dane  v.  Gilnwre,  51  Me.  544.  And  see  Atkins 
V.  Bailey,  9  Yerg.  (Tenn.)  Ill ;  Zucas  v.  Governor,  6  Ala.  826.  And 
where  judgment  was  recovered  against  a  sheriff  for  the  alleged  mis- 
conduct of  his  deputy,  and  due  notice  of  the  action  was  given  to  the 
latter,  but  not  to  the  sureties  in  a  bond  given  by  him  for  the  faithful 
performance  of  the  duties  of  his  office,  it  was  held,  in  a  suit  upon  the 
bond,  that  by  this  judgment  a  breach  of  the  condition  of  the  bond  was 
not  conclusively  established  against  the  sureties.  Thomas  v.  HuVbell, 
15  K.  Y.  (1  Smith)  405.     See  1  Wait's  L.  &  Pr.  379,  380. 

A  recovery  against  the  prinoipal,  for  his  defalcations  as  the  officer  of 
an  incorporated  company,  is  not  e\adence  against  the  surety  on  his  of- 
ficial bond,  either  of  the  fact  of  embezzlement,  or  of  the  amount  em- 
bezzled.    Firemen's  Ins.  Co.  v.  McMillan,  29  Ala.  147. 

§  15.  Judgments  as  to  sheriffs  and  deputies.  A  verdict  against 
a  sheriff,  for  the  default  of  his  deputy,  may  be  used  as  evidence  in  an 
action  by  the  sheriff  against  the  deputy,  the  latter  being  presumed  to 
be  notified,  and  to  be  substantially  a  party  to  the  suit.  Tyler  v.  TJlmer, 
12  Mass.  163.  So,  it  is  held  that  a  judgment  for  the  plaintiff  in  tres- 
pass de  honis  asportatis,  against  a  deputy  sheriff,  and  execution  taken 
out  thereon,  though  unsatisfied,  may  be  pleaded  in  bar  to  an  action 
against  the  sheriff  for  the  same  trespass.  Campbell  v.  Phelps,  1  Pick. 
62.  But  see  Morgan  v.  Chester,  4  Conn.  387.  A  nonsuit  in  an  ac- 
tion against  a  deputy  sheriff  for  the  wrongful  attachment  of  property 
is  no  bar  to  an  action  against  the  sheriff  for  the  same  cause.  Clapp  v. 
Thomas,  5  Allen,  158. 

Where  parties  join  in  a  bond  of  indemnity  as  principal  and  sureties, 
they  are  in  privity  of  contract  with  each  other,  and  are  to  be  regarded 
and  treated,  quoad  the  contract,  and  the  rights  and  habihties  connected 
with  and  growing  out  of  it,  as  one  person.  In  such  a  case,  notice  to 
one  is  notice  to  all.  Fay  v.  Ames,  44  Barb.  327.  Thus,  in  an  action 
by  a  sheriff  upon  the  bond  given  by  a  deputy  sheriff  on  receiving  his 
appointment,  to  indemnify  the  sheriff  against  his  acts  or  omissions  as 
such  deputy,  the  surety  in  such  bond  is  concluded  by  a  judgment 
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recovered  against  the  sheriff  in  an  action  brought  against  him  for  the 
neglect  of  the  deputy  to  collect  an  execution,  of  which  action  the 
deputy  had  notice,  and  which  he  defended,  although  no  notice  of  such 
suit  was  given  to  the  surety.  Id. ;  Crawford  v.  Turh,  24  Gratt.  (Va.) 
176.     See  Vol.  5,  pp.  211,  212. 

It  is,  however,  held  that  where,  in  an  action  against  the  sheriff  for 
the  negligence  of  his  deputy,  judgment  is  recovered  against  him  by 
default,  this  judgment  is  not  conclusive  against  the  deputy  in  another 
action,  brought  upon  his  bond  for  the  faithful  discharge  of  his  duty, 
but  he  may  make  any  defense  which  the  sheriff  could  have  made  in  the 
first  suit.      Wilkins  v.  Dingley,  29  Me.  73. 

§  16.  Judgment  as  to  attaching  and  other  creditors.  A  plaintiff 
in  attachment  who  indemnifies  the  attaching  oflicer,  and  afterward 
takes  upon  himself  the  defense  when  that  oflicer  is  sued,  is  concluded 
by  the  judgment  against  that  oflicer,  where  such  plaintiff  is  afterward 
sued  for  the  same  trespass.  Murray  v.  Lovejoy,  2  Cliff.  (C.  C.)  191 ; 
S.  C.  affirmed,  3  Wall.  (U.  S.)  1.  A  judgment,  though  not  satisfied, 
obtained  against  a  deputy  sheriff  in  an  action  of  trover  for  the  wrong- 
ful attachment  and  conversion  of  certain  goods,  was  held  to  be  a  bar  to 
a  subsequent  action  of  trespass  for  the  same  goods,  against  the  plaintiff 
in  the  writ  of  attachment  by  whose  direction  the  officer  attached  the 
goods.     Hunt  V.  Bates,  7  R.  I.  217. 

Subsequent  attaching  creditors  and  the  assignee  of  the  defendant 
upon  the  record,  having  been  admitted  to  defend  in  his  name,  may 
plead  a  former  recovery  by  the  plaintiff,  where  the  defendant  could 
have  pleaded  it  as  a  defense.  Child  v.  Eureka  Powder  Works,  45  ]^. 
H.  547. 

A  judgment  in  foreign  attachment  against  an  agent  does  not  bar  a 
judgment  against  the  principal  for  the  uncollected  balance.  Glenn  v. 
Davis,  2  Grant's  (Penn.)  Cas.  153. 

§  17.  Judgment  as  to  interpleader  parties.  Where  property  is 
attached  in  a  suit,  if  one  not  a  party  claim  the  same  and  interplead,  a 
judgment  against  him,  not  appealed  from,  is  an  estoppel,  and  he  cannot 
afterward  maintain  a  suit  for  the  same  property  upon  a  title  that 
accrued  prior  to  the  interpleader.  Richardson  v.  Watso7i,  23  Mo.  34. 
See  Kerr  v.   Union  Bant,  18  Md.  396. 

§  18.  Judgment  as  to  parties  to  promissory  notes.  A  judgment 
against  one  of  the  makers  of  a  joint  promissory  note  merges  the  note, 
and  is  a  bar  to  an  action  on  the  same  note  against  the  other  makers,  or 
all  the  makers.  Croshey  v.  Jeroloman,  37  Ind.  264 ;  Barnett  v.  Juday, 
38  id.  86.  See  am^te,  p.  794,  §  12.  And  a  judgment  for  the  defendant 
on  the  merits,  in  an  action  on  a  note  by  an  indorsee  against  the  maker, 
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is  held  to  be  a  bar  to  a  subsequent  action  on  the  note  by  the  payee. 
Levi  V.  McCrcmey^  1  Morr.  (Iowa)  91.  But  see  Wells  y.  Coyle^  20  La. 
Ann.  396.  An  unsatisfied  judgment  against  the  maker  of  a  note  was 
held  to  be  no  bar  to  an  action  against  the  indorser.  Porter  v.  Ingra- 
ham,  10  Mass.  88.  And  a  judgment  against  a  surety  on  a  note  does 
not  necessarily  bar  a  suit  against  his  co-surety.  Hill  v.  Morse,  61  Me. 
541. 

"When  no  notice  is  given,  and  the  maker  of  a  promissory  note  suc- 
ceeds in  defeating  a  recovery  on  the  merits,  the  judgment  is  in  all  cases 
prima  facie  evidence  in  a  suit  by  the  indorsee  against  his  indorser, 
and  it  rests  with  the  latter  to  show  that  the  defense  interposed  by  the 
maker  is  invalid.  Hagerty  v.  Bradford,  9  Ala.  567.  See  Winston  v. 
Westfeldt,  22  id.  760. 

In  an  action  against  a  prior  indorser  of  a  note  by  a  subsequent  indor- 
ser, who  had  paid  a  judgment  obtained  upon  the  note  by  the  holder 
against  all  the  indorsers,  the  record  of  that  judgment  will  be  conclusive 
{Lloyd  V.  Barr,  11  Penn.  St.  41);  and  this,  notwithstanding  the  record 
was  of  a  suit  in  which  the  defendants,  as  indorsers,  were  misjoined, 
and  the  declaration  averred  a  joint  implied  promise.  Id. 

§  19.  Pleading  the  defense.  The  record  of  a  former  judgment  is 
not  admissible  as  constituting  a  bar  or  estoppel  to  an  action  without 
being  pleaded.  Lyon  v.  Tallmadge,  14  Johns.  501 ;  Van  Orman  v. 
Spaff(yrd,  16  Iowa,  186 ;  Redmond  v.  Coffin,  2  Dev.  (N.  C.)  Eq.  437 ; 
West  V.  Creditors,  4  La.  Ann.  448  ;  Greely  v.  Smith,  3  Woodb.  &  M. 
236  ;  KrekeUr  v.  Bitter,  62  E".  T.  (17  Sick.)  372.  But  a  former 
recovery,  in  which  the  same  matter  was  tried  upon  the  merits,  may  be 
given  in  evidence  without  being  specially  pleaded,  wherever  the  party, 
plaintiff  or  defendant,  had  no  opportunity  to  plead  the  recovery 
specially.  And  such  a  recovery,  though  received  in  evidence  under 
general  pleadings,  is  as  conclusive  as  in  cases  where  the  matter  is 
specially  pleaded.  Id. ;  Young  v.  Rummell,  2  ffill,  478 ;  Beebe  v. 
Elliott,  4  Barb.  457 ;  Reynolds  v.  StansUiry,  20  Ohio,  344  ;  Sheldon 
V.  Patterson,  55  111.  507;  Strong  v.  Phmnix  Lis.  Co.,  62  Mo.  289  ;  21 
Am.  Kep.  417 ;  Whitney  v.  Clarendon,  18  Yt.  252 ;  Ward  v.  Ward, 
22  ]Sr.  J.  Law,  699.     But  see  Cleaton  v.  Chamhliss,  6  Eand.  (Ya.)  86. 

The  defense  that  there  has  been  a  former  adjudication  of  the  matter 
in  controversy  is  neither  dishonest  nor  unconscionable.  Therefore, 
on  opening,  upon  sufficient  excuse,  a  default  regularly  taken  against 
the  defendant,  the  court  should  not  impose,  as  terms  of  the  favor,  a 
requirement  that  the  defendant  shall  not  interpose  a  defense  of  a 
former  adjudication.  Audubon  v.  Excelsior  Fire  Ins.  Co.,  10  Abb. 
Pr.  (N.  Y.)  64. 
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It  is  not  necessarj^  that  a  plea  of  a  former  judgment  should  be  certain 
in  every  particular.  Eversole  v.  Plank,  17  Ohio,  61.  And  a  valid 
judgment,  although  there  may  have  been  errors  in  the  proceedings, 
may  be  pleaded  as  a  former  adjudication  of  the  matters  embraced  in 
the  issues  in  the  action  wherein  it  was  rendered.  Davenport  v.  Bar- 
nett,  51  Ind.  329. 

Where  the  defendant  relies  in  defense  upon  an  agreement  under 
which  a  former  action  for  the  same  cause  was  dismissed,  settled,  or 
released,  he  must  raise  such  defense  by  plea,  otherwise  it  will  not  be 
available  as  a  bar.    Haldeman  v.  United  States,,  91  U.  S.  (1  Otto)  584. 

§  20.  Proof  of  former  adjudication.  The  jm-y  are  to  inquire 
under  the  plea  of  res  adjudicata,  whether  the  right  asserted  or  the 
wrong  complained  of  is  virtually  or  substantially  identical  with  that 
involved  in  the  first  suit,  and  this  identity  is  determined,  not  by  the 
pleadings  only,  but,  when  submitted  to  the  jury,  by  parol  proof. 
StreeJcs  v.  Dyer,  39  Md.  42-i ;  Whitehurst  v.  Rogers,  38  id.  503  ; 
Bottorf  V.  Wise,  53  Ind.  32.  The  rule  in  brief  is,  that  parol  evidence 
is  admissible  to  show  the  identity  of  the  thing  or  the  contrary,  when 
necessary  from  the  obscurity  of  the  judgment  pleaded  as  res  judicata. 
Wood  V.  Jackson,  8  Wend.  9 ;  Strother  v.  Butler,  17  Ala.  733  ;  War- 
wick V,  Undericood,  3  Head  (Tenn.),  238  ;  Sturtevant  v.  Randall,  53 
He.  149 ;  Russell  v.  Place,  94  U.  S.  (4  Otto)  606.  But  when  extrin- 
sic evidence  is  necessary  to  show  that  the  same  issue  was  involved  in 
a  former  trial,  the  judgment  in  which  is  alleged  to  be  conclusive  in 
this,  such  evidence  may  be  controverted.  Packet  Com])any  v.  Sickles, 
5  Wall.  580.  If  the  identity  of  the  matter  in  issue  is  shown,  then  the 
record  of  the  former  recovery,  in  case  there  has  been  no  opportunity  to 
plead  it  in  the  pending  suit  as  an  estoppel,  may  be  given  in  evidence, 
and,  as  such,  will  be  conclusive.  Perkins  v.  Walker,  19  Vt.  144. 
And  see  §  19,  ante,  p.  799. 

The  rejection  of  the  briefs  of  counsel,  as  evidence  to  show  that  a 
judgment  which  had  been  proved  as  res  adjudicata  was  not  a  deter- 
mination of  the  merits,  was  held  not  to  be  error.  Briefs  of  counsel 
are  not  an  unerring  indication  of  the  basis  upon  which  the  judgment 
has  been  rendered.     Greenlee  v.  Lowing,  35  Mich.  63. 


ARTICLE  III. 

OF  JUDGMEISTTS  AS  TO  PERSONS  NOT  PARTIES  OR  PRIVIES. 

Section  1.  In  general.     As  a  general  rule,  judgments  and  decrees 
are  evidence  only  between  the  parties  and  privies,  but,  like  most  other 
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rules,  this  has  exceptions.     See  Key  v.  Dent,  14  Md.  80.     Some  of 
these  exceptions  will  be  noticed  in  the  sections  immediately  following. 
§  2.  How  far  conclusive.     A  judgment  is  always  evidence  of  the 
fact  that  such  a  judgment  was  rendered,  and  of  the  legal  consequences 
resulting  therefrom,  whether  the  person  against  whom  it  is  offered  was 
a  party  to  the  action   in  which  it  was  rendered  or  not.     Ansley  v. 
Carlos,  9  Ala.  973 ;  Ma])le  v.  Beach,  43  Ind.  51.  Hardwick  v.  Hook, 
8  Ga.  354.     So,  judgments  may  be  used  in  evidence  by  strangers  to 
the  record,  by  way  of  inducement,  or  to  establish  the  collateral  facts 
and  for  various  other  purposes.     Chamberlain  v.  Carlisle,  26  N.  H. 
540.     Where  reputation  is  admissible  in  evidence,  a  verdict  between 
strangers  may  be  also,  as  on  the  question  of  pedigree.     Pile  v.  Mc- 
Bratney,  15  lU.  314;  Patterson  v.  Gaines,  6  How.  (U.  S.)  550.    And 
the  record  in  a  chancery  cause  is  e\'idence  to  prove  a  link  in  a  chain  of 
title  though  the  opposite  party  was  not  a  party  in  that  cause.    Barney 
V.  Patterson,   6  Harr.  &  J.   (Md.)  182  ;    Baylor  v.  Dejarnette,   13 
Gratt.  (Ya.)   152.     An  adjudication  which  settled  a  disputed  bound- 
ary line  of  lands  is  binding,  not  only  upon  parties    of  record,  but 
upon   one   who   was    interested   in   the   defense   in   the   action    and 
who  in  tact  conducted  the  defense,  though  in  the  name  of  another. 
McNamee  v.    Moreland,  26   Iowa,  96.      An  assignee  under  a  vol- 
untary  assignment    for  the  benefit  of   creditors    is   bound  by   judg- 
ments rendered  against  the  assignor  before  the  assignment,  and  is  not 
entitled  to  notice  of  its  revival.     Be  Fulton^s  Estate,  51  Peim.  St. 
204.     So,  the   record  of   an  action  on   a  note  is   admissible  against 
a   stranger   who  calls  the   plaintiff    in  .such  action  as  a  witness,  to 
show  that   such   plaintiff  was  the  holder   at  that   time.       Ajypleton 
V.  Ponaldson,  3  Penn.  St.  381.     And  in  a  suit  by  a  surety  against 
a   co-surety  for  contribution,    the  plaintiff    may    put    in   evidence   a 
judgment  against  himself  and  the  principal  debtor,  founded  on  the 
debt  on  which  the  parties  were  sureties.     Preslar  v.  Stallworth,  S7 
Ala.  402.     In  a  recent  case  in  Tennessee,  it  is  held  that  when  suit  is 
brouo-ht  against  a  surety  for  a  debt  from  which  the  principal  has  been 
discharo-ed  by  a  court  of  competent  jurisdiction,  the  surety  is  entitled, 
upon  proof  of  the  fact  of  a  valid  discharge,  to  rely  upon  the  judgment 
of  discharge  as  an  estoppel,  and  that  this  is  to  be  regarded  as  an  excep- 
tion to  the  general  rule  of  res  inter  alios  acta.     Gill  v.  Morris,  11 
Heisk.  (Tenn.)  614.     See  ante,  p.  796,  Art.  2,  §  14;  also   Giltinan  v. 
Strong,  64  Penn.  St.  242. 

Judgments  in  rem  are  binding,  not  only  upon  parties  and  privies, 
but  also  upon  strangers.  T?ie  Mary  Anne,  1  Ware,  104  ;   The  Globe,  2 
Blatchf.  (^C.  C.)  427;  StaU  v.  Central  Pacific  R.  R.  Co.,  10  Xev.  47, 
Yol.  YL—  101 
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And  it  is  held  tliat  a  decree  for  the  sale  of  the  estate  of  a  lunatic,  for 
the  payment  of  debts,  is  a  decree  in  rem^  and  the  creditors  are  bound 
by  it,  though  not  parties  to  the  proceeding.  Latham  \.  Wisioall^  2 
Ired.  (N.  C.)  Eq.  294. 

§  3.  When  not  conclusive.  Judgments,  foreign  or  domestic,  ought 
not  to  bar  subsequent  suits,  generally,  unless  between  the  same  parties 
or  their  privies,  and  for  the  same  matter,  before  and  once  actually  liti- 
gated and  decided  on  by  the  court.  Long  v.  Cason,  4  Rich.  (S.  C.) 
Eq.  60  ;  Burnham  v.  Wehster,  1  Woodb.  &  M.  1Y2  ;  Coel-ey  v.  Milne, 
16  Md.  200  ;  NilUr  v.  Johnson,  27  id.  0  ;  D'  Wolf  v.  Pm«,  42  111.  198 ; 
BrocTc  V.  Garrett,  16  Ga.  487 ;  National  Ins.  Co.  v.  McKay,  5  Abb. 
Pr.  (N.  S.)  445. 

It  is  a  general  principle  that  an  action  and  judgment  between  two 
persons  shall  not  bind  or  affect  a  third  person  who  could  not  be  admitted 
to  make  a  defense,  to  examine  witnesses,  or  to  appeal  from  the  judgment. 
Yorhs  V.  Steele,  50  Barb.  397.  And  see  Troy  v.  Smith,  33' Ala.  469 ; 
Cameron  v.  Camneron,  15  Wis.  1 ;  Downer  v.  Morrison,  2  Gratt.  (Ya.) 
250 ;  Putnam  v.  Fisher,  34  Me.  172  ;  Smiths.  Chapin,  31  Conn.  530  ; 
Craft  V.  Diamond,  23  Ga.  418. 

The  right  of  a  party  to  the  salary  of  an  office  to  which  he  has  the 
title  is  not  affected  by  the  fact  that  it  has  been  paid  by  the  direction 
of  the  court  in  a  proceeding  to  which  he  was  not  a  party,  to  another 
party  usurping  the  office.  Dorsey  v.  Smyth,  28  Cal.  21.  A  person 
whose  goods  have  been  improperly  seized  under  a  writ  of  attachment, 
and  who  is  no  party  to  the  suit,  is  not  concluded  by  the  judgment  in 
the  attachment,  and  may  replevy  the  same  from  the  officer.  Samuel  v. 
Agnew,  80  III.  553.  An  unsatisfied  judgment,  in  case  for  chattels 
wrongfully  withheld,  does  not  estop  the  plaintiff  from  proceeding  in 
replevin  against  a  third  person  in  whose  hands  they  are  found.  And 
this  is  held  to  be  so,  although  the  defendants  in  the  two  actions  were 
joint  trespassers,  or  the  defendant  in  replevin  a  purchaser  from  the 
defendant  in  case.  Turner  v.  BrocTc,  6  Heisk.  (Tenn.)  50.  A  judg- 
ment in  favor  of  A,  setting  aside  an  assessment  for  a  local  improvement, 
binds  only  the  parties  to  the  suit  in  which  it  was  rendered,  and  does 
not  prevent  B  from  maintaining  an  action  to  restrain  the  collection  of 
the  same  assessment.  Zinh  v.  City  of  Buffalo,  6  Hmi  (N.  Y.),  611. 
Where  an  infant  child  sues  by  her  father  as  guardian,  for  damages  for 
suffering  and  deformity  caused  by  the  act  of  a  vicious  animal  belonging 
to  the  defendant  and  recovers  judgment,  such  judgment  is  not  available 
as  a  bar  or  admissible  in  evidence,  in  a  suit  brought  by  the  fatlier  in 
his  own  name  for  services  rendered  and  expenses  incurred  in  tlip  cnn 
of  the  wounds  inflicted  upon  the  child.     Karr  v.  Parks,  44  Cal.  46. 
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The  heir  of  tlie  intestate  is  not  bound  bj  a  jnds^ent  in  ejectment 
against  a  tenant  of  the  administrator,  if  the  administrator  is  not  bound 
by  it.  Chant  v.  Reynolds,  49  id.  213.  And  as  a  general  rule,  a  judg- 
ment rendered  m  a  cause  to  which  the  heirs  only  were  parties,  is  not 
binding  upon  the  administrator  of  the  estate.  Dorr'  v.  StocMale^  19 
Iowa,  269.     And  see  ante,  p.  Y93,  Art.  2,  §  9. 

A  person  who  was  not  a  party  to  a  former  action,  or  in  privity  with 
a  party,  may  maintain  an  action  of  tort  against  a  person,  also  not  a 
party  to  the  former  action,  for  suborning  witnesses  to  testify  falsely  in 
that  action,  whereby  the  character  of  the  plaintiff  in  the  latter  action 
was  defamed.  Bice  v.  Coolidge,  121  Mass.  393;  S.  C,  23  Am.  Rep. 
279. 

§4.  Of  notice,  or  citing  to  defend.  It  is  said  to  be  well  settled, 
that  a  landlord  is  not  bound  by  a  judgment  in  ejectment  againsf  his 
tenant,  unless  he  had  notice  of  the  action  and  an  opportunity  to  defend 
in  the  name  of  the  tenant.  Chant  v.  Reynolds,  49  Cal.  213.  And  see 
Samuel  v.  DinUns,  12  Rich.  (S.  C.)  172;  Turpin  v.  Thomas,  2  Hen. 
tfe  M.  (Ya.)  139.  So,  a  judgment  against  the  sheriff  for  the  amount 
of  an  execution  levied  by  a  deputy  is  not  binding  on  the  sureties  upon 
the  deputy  sherifl's  bond  wliere  they  have  had  no  notice  to  defend  the 
action  in  which  it  was  renderedv  Thomas  v.  Iluhlell,  35  N.  Y.  (8  Tiff.) 
120.  See  ante,  p.  797,  Art.  2,  §  15.  And  it  is  held  that  a  verdict  and 
judgment  against  the  assignee  of  a  promissory  note,  in  a  suit  against 
the  maker,  are  not  evidence  in  a  suit  by  the  assignee  against  the  as- 
signor, unless  the  latter  had  notice  of  the  suit.  Morgan  v.  Simmons^ 
3  J.  J.  Marsh.  (Ky.)  fill  ;  Maupin  v.  Compton,  3  Bibb  (Ky.),  214. 
So,  in  an  action  of  covenant  broken,  a  judgment  against  the  grantee, 
recovered  by  one  clauning  under  a  prior  title,  is  not  conclusive  against 
a  grantor  who  had  no  notice  of  the  former  suit.  Perkins  v.  Pitts,  11 
Mass.  125.  But  if,  when  a  tenant  is  sued,  his  landlord  is  notified  of 
the  pendency  of  the  suit,  and  has  an  op[>oi-tunity  of  coming  in,  cross- 
examining  the  witnesses,  and  defending  the  action,  his  identity  with 
the  defendant  is  sufficiently  established  to  support  a  plea  of  res  judicata, 
in  a  subsequent  suit,  involving  the  same  subject-matter,  in  which  he  is 
a  party  of  record.  Harvie  v.  Turner,  46  Mo.  444  ;  Fogarty  v.  Sparks, 
22  Cal.  142.  And  a  judgment  on  the  merits  \& prima  facie  e-%adence 
against  one  liable  over,  though  not  notified  of  the  suit.  Tarn  v.  Shaw, 
10  lud.  469.  See,  also.  Train  v.  Gold,  5  Pick.  380  ;  Snider  v.  Great- 
house,  16  Ark.  72  And  one  who  is  vouched  or  notified  to  come  in 
and  defend  a  title  is  bound  by  the  judgment  equally,  whether  he  ap- 
pear or  not.  Andrews  v.  Davison,  17  X.  H.  413  ;  Littleton  v.  Rich- 
a/rdson,  34  id.  179  ;  Veazie  v,  Penobscot  R.  R.  Co.,  49  Me.  119  ;  Po^rt- 
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Imid  V.  Richardson,  54  Me.  4G.  And  it  is  held  that,  in  an  action  by 
a  corporation  wliich  has  been  compelled  to  pay  damages  for  injuries 
received  from  defects  \\\  a  public  street,  caused  by  the  fault  of  the  de- 
fendant, to  recover  the  amount  so  paid,  the  defendant  cannot  plead 
want  of  notice  of  the  pendency  of  the  former  suit,  where  it  appears 
that  he  had  actual  knowledge  thereof,  and  could  have  defended  it. 
GhiGogo  v.  Rohhius,  .2  Black  (U.  S.),  418 ;  S.  C.  affirmed,  4  Wall. 
658. 

§  5.  Proof  of  former  adjudication.  As  to  parol  proof  of  fonner 
adjudication  see  Art.  2,  p.  800,  §  20.  The  burden  of  proof  of  a 
former  recovery  is  on  the  party  alleging  it.  Brown  v.  Street,  60  Ind. 
8.  It  has  been  held  that  a  judgment  roll  may  be  admitted  in  evidence, 
although  no  summons  is  attached,  and  although  being  founded  on  the 
rej)ort  of  a  referee,  it  does  not  show  an  order  of  reference,  these  being 
matters  which  might  render  the  judgment  erroneous,  but  do  not  make 
it  void.  Ccdkins  v.  Packer,  21  Barb.  275.  And  see  State  v.  liams- 
burg,  43  Md.  325  ;  Bruner  v.  Bamshurg,  id.  560.  But  the  intro- 
duction in  evidence  of  the  record  of  the  judgment  only,  without  a  tran- 
script of  the  record  of  the  proceedings  in  the  case,  showing  jurisdiction 
in  the  court  rendering  the  judgment,  and  that  the  judgment  itself  was 
within  the  relief  sought,  was  held  not  to  be  a  sufficient  showing  of  title 
in  the  purchaser  at  a  slieriff's  sale  under  the  judgment.  Glidevjell  v. 
Spaug/i,  26  Ind.  319.  And  a  decree  of  divorce,  when  offered  in  evi- 
dence, must  be  shown  to  be  within  the  conditions  and  limitations  which 
the  statute  prescribes.     Lawrence's  Case,  18  Abb.  Pr.  (N.  Y.)  347. 

The  records  of  a  probate  court  import  absolute  verity  as  respects  a 
party  to  the  proceedings  of  which  they  are  records,  subject  to  amend- 
ment and  correction  in  a  direct  proceeding  for  that  purpose,  and  not 
otherwise.  They  are,  therefore,  conclusive  upon  such  party  in  a  col- 
lateral proceeding.  Dayton  v.  JImtzer,  22  Minn.  393.  See  Art.  1, 
pp.  767,  768,  §§  2,  3. 

§  6.  Effect  as  a  precedent.  See  Yol.  2,  pp.  286,  287.  Where  the 
court  has  deliberately  examined  and  settled  a  legal  question  in  one  suit, 
it  will  not  afterward  listen  to  an  argument  of  the  same  question, 
although  it  arises  in  another  suit  between  different  parties.  Teal  v. 
Woodworth,  3  Paige,  470.  And  see  Kearney  v.  Buttles,  1  Ohio  St. 
362 ;  Alexander  v.  Worthington,  5  Md.  471.  But  an  opinion  in 
one  case,  so  far  as  it  is  a  deduction  from  facts,  cannot  be  authoritative 
in  any  other  case,  though  the  subject-matter  be  the  same,  and  the  facts 
chiefly  the  same,  as  to  persons  who  were  neither  parties  nor  privies  in 
that  case.     May  v.  Fenton,  7  J.  J.  Marsh.  (Ky.)  306. 

In  considering  the  authority  of  a  precedent  in  law,  if  a  point  is  essen- 
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tial  to  the  decision  rendered,  it  will  be  presumed  that  it  was  duly 
considered,  and  that  all  that  could  be  urged  for  or  against  it  was  pre- 
sented to  the  court.  But  if  it  appears  from  the  report  of  the  case,  that 
it  was  not  taken  or  inquired  into  at  all,  there  is  no  ground  for  this 
jDresumi^tion,  and  the  authority  of  the  case  is  proportionately  weakened. 
Molony  V.  Dows,  8  Abb.  Pr.  (N.  Y.)  316.  See  Bottorff  v.  Wise,  53 
Ind.  32;   Gaines  v.  Kennedy,  53  Miss.  103. 

§  7.  Of  collateral  impeachment.  It  is  a  general  doctrine  of  the 
law  that,  where  the  court  has  jurisdiction  of  the  subject-matter  and  of  the 
parties,  its  judgments,  although  irregular  in  form,  or  erroneous,  are 
conclusive,  so  long  as  they  remain  unreversed,  and  they  cannot  be  at- 
tacked collaterally.  Lancaster  v.  Wilson,  27  Gratt.  (Ya.)  624 ;  Secrist  v. 
Green,  3  Wall.  744;  Cooper  v.  Reynolds,  10  id.  316;  Cochra/n  v. 
Davis,  20  Ga.  581 ;  Da^jis  v.  JlelUg,  27  Md.  452  ;  Moore  v.  Robison, 
6  Ohio  St.  302  ;  Billings  v.  Russell,  23  Penn.  St.  189  ;  Ifoorex.  Ware, 
51  Miss.  206  ;  Willis  v.  Ferguson,  46  Tex.  496 ;  Gunn  v.  Playit,  94 
U.  S.  (4  Otto)  664 ;  Lawrence  v,  Engleshy,  24  Yt.  42  ;  George  v.  Nor- 
ris,  23  Ark.  121.  And  a  judgment  rendered  by  a  competent  court, 
charged  with  a  special  statutory  jurisdiction,  and  when  all  tlie  fticts 
necessary  to  the  exercise  of  the  jurisdiction  are  shown  to  exist,  is  no 
more  subject  to  impeachment  in  a  collateral  j)roceeding  than  the  judg- 
ment of  an v  other  court  of  exclusive  jurisdiction,  Secomhe  v.  Railroad 
Co. ,  23  Wall.  108.  And  see  Dixcy  v.  Laning,  49  Penn.  St.  143  ;  Mc- 
Cahill  V.  Equitable  Life  Ass.  Sac,  26  N.  J.  Eq.  531 ;  Lownsherry  v. 
Ra.'kestraw,  14  Kans.  151 ;  Allen  v.  Mill,  26  Mich.  123  ;  Read  v. 
City  of  Buffalo,  4  Abb.  App.  Dec.  (X.  Y.)  22  ;  S.  C,  3   Keyes,  447. 

§  8.  What  judgments  may  be  impeached.  But  the  rule  against 
impeaching  judgments  collaterally  applies  to  judgments  which  are 
voidable  only.  Judgments  voidaMe  merely  are  binding  until  reversed 
by  some  direct  proceeding  {Hall  v.  TIeffly,  6  Humph.  [Tenu.]  444; 
Enos  V.  Smith,  15  Miss.  85  ;  Barrony.  Tart,  18  Sm.  &  M.  [Ala.]  668; 
Reed  v.  Wright,  2  Greene  [Iowa],  15) ;  but  void  judgments  are  never 
binding,  and  can  always  be  impeached.  Id.;  James  v.  Smith,  2  So. 
Car.  183  ;  Morris  v.  Halhert,  36  Tex.  19.  And  a  judgment  rendered  on 
Sunday  is  void  at  common  law.     Blood  v.  Bates,  31  Yt.  147. 

§  9.  Impeaching  judgment  for  want  of  jurisdiction.  To  render 
a  judgment  valid,  the  court  must  have  jurisdiction  of  the  cause,  and  of 
the  parties.  Warren  Manuf.  Co.  v.  ^tna  Lns.  Co.,  2  Paine  (C.  C), 
501.  And  a  judgment  appearing  to  be  rendered  by  a  court  having  no 
jurisdiction  is  a  nullity,  and  .maybe  so  treated  when  it  comes  in  ques- 
tion collaterally.  Seely  v.  Reed,  3  Iowa,  374;  DicTcs  v.  Hatch,  10  id. 
380  ;    Withers\\  Patterson,  27  Tex.  491 ;  Miller  v.  Snyder,  6  Ind.  1 ; 
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City  of  Camden  v.  Mulford,  26  N.  J.  Law,  49  ;  Central  Bank  v.  Gib- 
son, 11  Ga.  453  ;  Dorsey  v.  Kendall,  8  Bush  (Ky.),  294.  And  it  is 
stated  to  be  a  well-settled  principle,  that  wherever  a  tribunal  possesses 
qualified  and  limited  powers,  authorizing  them  to  act  in  certain  specified 
cases  only,  and  by  special  modes  of  proceeding,  and  the  law  has  pro- 
vided no  mode  by  which  these  proceedings  can  be  revised,  there  the 
proceedings  may  be  impeached  collaterally,  by  showing  that  the  court 
or  magistrates  have  acted  in  a  case  where  they  have  no  jurisdiction,  or 
by  modes  of  procedure  which  they  are  not  authorized  to  adopt.  San- 
lorn  V.  Fellows,  22  N.  II.  473 ;  Gurnsey  v.  Edwards,  26  id.  224.  And 
see  Crawford  v.  Howard,  30  Me.  422.  But  where  it  appears  from 
the  records  of  an  inferior  court  that  there  was  evidence  before  it  tend- 
ing to  show  the  existence  of  the  facts  necessary  to  give  it  jurisdiction, 
and  that  such  evidence  was  adjudged  sufficient,  such  judgment  cannot 
be  impeached  or  contradicted  in  an  action  in  another  court.  Sheldon  v. 
Wriyht,  5  N.  Y.  (1  Seld.)  497. 

§  10.  Want  of  jurisdiction  over  parties.  Where  the  /ecord  of  a 
domestic  judgment  of  a  court  of  general  jurisdiction  of  the  subject- 
matter  comes  collaterally  in  question  in  another  court,  and  discloses 
nothing  to  the  contrary,  it  will  be  presumed  that  the  court  had  juris- 
diction of  the  person  and  of  the  matter  in  controversy.  IloiJper  v. 
Fisher,  2  Head  (Tenn.),  253  ;  Horner  v.  State  Bank,  1  Ind.  130 ; 
Falkner  v.  Guild,  10  Wis.  563.  But  the  presumption  in  favor  of  the 
judgments  of  superior  courts  is  limited  to  jurisdiction  over  persons 
within  their  territorial  limits,  and  to  proceedings  in  accordance  Avith 
the  common  law.  If  it  appears,  either  from  the  record  or  by  evidence 
outside,  that  the  defendants  were,  at  the  time  of  the  alleged  service 
upon  them,  beyond  the  reach  of  the  process  of  the  court,  or  when  tlie 
proceeding  was  not  one  in  accordance  with  the  common  law,  the  pre- 
sumption ceases,  and  the  burden  of  establishing  the  jurisdiction  over 
them  is  thrown  upon  the  party  who  invokes  the  benefit  of  the  judg- 
ments. Gray  v.  Larrhnore,  2  Abb.  (U.  S.)  542.  And  see  Hess  v.  Cole, 
23  N.  J.  Law,  116  ;  McMinn  v.  Whelan,  27  Cal.  300  ;  Mills  v.  Dick- 
son, 6  Rich.  (S.  C.)  487 ;  Coit  v.  Ha/ven,  30  Conn.  190  ;  Penobscot  E. 
B.  Co.  V.  Weeks,  52  Me.  456.  If  the  necessary  notice  has  not  been 
given,  or  if  process  has  not  been  served,  the  court  has  no  authority 
to  act,  and  all  its  proceedings  are  absolutely  void.  Outhioite  v.  Porter, 
13  Mich.  533  ;  Goudy  v.  Hall,  30  111.  109  ;  Wort  v.  Finley,  8  Blackf . 
(Ind.)  335  ;  Webster  v.  Reid,  11  How.  (U.  S.)  437.  But  a  judgment, 
notwithstanding  the  service  of  the  writ  may  not  be  in  conformity  with 
the  requirements  of  the  statute,  is  to  be  deemed  vahd  and  binding  col- 
laterally upon  all  parties  and  privies  to  it,  until  it  is  reversed.  Crizer 
V.  Gorren,  41  Miss.  563j  Cole  v.  Butler,  43  Me.  401 ;  Kij}p  v.  Fidler- 
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ton,  4:  Minn.  473;  Shawhan  v.  Zoffer,  24  Iowa,  217;  Martin  v.  Bm'- 
ran,  37  Mo.  301. 

Under  the  system  of  practice  established  in  New  York,  the  want  of 
jurisdiction  may  always  be  set  up  against  a  judgment  when  sought  to 
be  enforced,  or  when  any  benefit  is  claimed  under  it,  and  the  bare 
recital,  of  jurisdictional  facts  in  the  record  of  the  judgment  of  any 
court  is  not  conclusive,  but  only  prima  facie  evidence,  and  may  be 
disproved  by  extrinsic  evidence.  Ferguson  v.  Crawford,  70  JST.  Y.  (25 
Sick.)  253  ;  Ormshy  v.  Jacques,  12  Hun,  443.  See  Brown  v.  JVichols, 
42  K  Y.  (3  Hand)  20. 

§  11.  Impeachment  for  irregularities.  A  judgment  merely 
irregular  cannot  be  impeached  collaterally  {Ben  v.  G' Hamlon,  21  N.  J. 
Law,  582;  Borsey  v.  Thompson,  37  Md.  25  ;  Cyphert  v.  McClune,  22 
Penn.  St.  195  ;  ante,  p.  805,  §  7) ;  and,  though  irregular,  may  be  given 
in  evidence.  Goodwin  v.  Mix,  38  111.  115  ;  Bryan  v.  Walton,  20  Ga. 
480  ;  Ray  v.  Bowley,  1  Hun  (N.  Y.),  614  ;  S.  C,  4  N.  Y.  Sup.  Ct.  (T. 
&  C.)  43  ;  Wyche  v.  Clapp,  43  Tex.  543.  Thus,  an  order  of  the  court 
establishing  a  road  of  a  greater  width  than  the  law  allowed,  which  has 
never  been  appealed  from,  is  irregular  only,  and  not  void,  and  cannot 
be  assailed  in  any  collateral  proceeding.  Knowles  v.  Muscatine,  20 
Iowa,  248. 

And  defective  findings,  or  the  absence  of  any  findings  of  fact  in  a 
trial  by  consent  by  the  court,  do  not  render  the  judgment  a  nullity, 
and  it  cannot  therefore  be  collaterally  attacked.  These  facts  are 
grounds  only  for  reversal  on  appeal.  Breeze  v.  Boyle,  19  Cal.  101. 
Nor  can  a  final  decree  of  the  probate  court,  rendered  on  publication, 
against  an  administrator,  be  collaterally  impeached  on  account  of  irreg- 
ularities which  would  reverse  it  on  error,  when  the  record  shows  that 
the  court  had  jurisdiction  of  the  parties  and  subject-matter.  Lyon  v. 
Odom,  31  Ala.  234.  See,  also,  Roioe  v.  Parsons,  6  Hun  (N.  Y.),  338. 
And  where  the  judgment  and  proceedings  before  a  justice's  court  are 
brought  collaterally  in  question,  and  the  jurisdiction  of  the  subject- 
matter  or  thing  aflirmatively  appears,  they  are  not  to  be  held  null  and 
void  for  such  irregularities  as  would  merely  be  grounds  of  reversal  in 
a  direct  proceeding  to  review  them.  Boothe  v.  Estes,  16  Ark.  104. 
See,  also,  Beid  v.  Spoon,  6Q  No.  Car.  415. 

A  judgment  entered  by  confession  in  a  court  having  general  juris- 
diction of  the  subject-matter,  although  without  the  affidavit  required 
by  statute,  cannot  be  inquired  into  collaterally  by  a  stranger  to  the 
record  on  the  ground  of  such  irregularity  ;  and  the  judgment  is  admis- 
sible in  evidence,  without  proof  of  the  existence  of  the  affidavit.  Bean 
V.  Thatcher,  32  N.  J.  Law,  470.  A  subsequent  judgment  creditor 
cannot  set  aside  a  judgment  merely  because  it  is  erroneous.     Roemer 
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V.  Denig,  18  Penn.  St.  4S2 ;  Jfiners,  etc.,  Bank  v.  liosehernj,  81  id. 
309.  And  iu  distributing  the  proceeds  of  real  estate,  an  auditor  can- 
not go  behind  the  record  of  a  judgment  to  inquire  into  its  validity. 
Malone's  Apjfeal,  Y9  id.  481.  See,  also,  Stovall  v.  Banks,  10  Wall. 
583.  Nor  can  the  judgment  on  foreclosure  of  a  void  mortgage  be 
imjxigned  collaterally,  except  for  fraud.  Tl>e  mortgage  is  merged  in  the 
judgment.     B atterfield" s  Ajyjpeal,  11  Penn.  St.  197. 

Where  property  was  replevied  from  an  officer  on  the  alleged  ground 
that  it  was  held  under  an  illegal  levy,  and,  on  the  trial,  the  finding  was 
against  the  plaintiff  in  replevin,  who  was  ordered  to  i-ctiirii  i\\^  prop- 
erty, it  will  be  presumed,  in  the  absence  of  any  showing  to  the  con- 
trary, that  the  (piestion  as  to  the  legality  of  the  levy  was  settled  in 
the  replevin  suit  and  such  judgment  in  respect  to  the  character  of  the 
levy  will  be  binding  in  all  collateral  proceedings  so  long  as  it  remains 
in  force.     McDantel  v.  Fox,  11  111.  343. 

§  12.  Impeachiuent  for  defects  in  pleadings.  An  imperfection 
in  a  pleading  which  might  have  been  remedied  by  amendment  or 
motion  to  make  more  definite  should  not  be  held  to  vitiate  the  judg- 
ment rendered  thei'eon.  Ilaygood  v.  McKoon,  49  Mo.  11.  Thus,  it  is 
held  that,  in  ejectment,  where  title  is  claimed  under  proceedings  in 
partition  in  the  orphan's  court,  the  record  of  that  court  is  admissible 
as  evidence,  though  the  petition  and  the  other  applications  in  the  par- 
tition and  sale  of  the  land  and  confirmation  of  the  deed  are  not  under 
oath.  Waters  v.  Bates,  44  Penn.  St.  473.  And  see  Winston  v. 
Aff alter,  49  Mo.  2G3  ;  Chamherlavn  v.  Prehle,  11  Allen,  370 ;  Rich- 
ards v.  3IcJIilla?i,  0  Cal.  419  ;  Bond  v.  Pac/ieco,  30  id.  530. 

§  13.  impeachment  for  error.  See  ante,  pp.  805,  807,  §§  9,  11. 
The  judgment  of  a  court  having  jurisdiction,  although  erroneous,  is  good 
nntil  set  aside.  Bitter  v.  Brendlinger,  58  Penn.  St.  68  ;  State  v.  Con- 
oly,  6  Ired.  (N.  C.)  L.  243  ;  Crutchfield  v.  State,  24  Ga.  335 ;  Sheldon 
V.  Newton,  3  Ohio  St.  494.  And  it  is  held  that  where  the  jurisdic- 
tion of  a  court  of  limited  and  special  authority  appears  upon  the  face 
of  its  proceedings,  its  action  cannot  be  collaterally  attacked  for  mere 
error.  Shaver  y.  Shell,  24  Ark.  122;  Saltonstall  v.  i?^7e^,  28  Ala. 
164 ;  Cornstock  v.  Crawford,  3  Wall.  396.  But  see  Ferguson  v.  Craw- 
ford, 70  N.  Y.  (25  Sick.)  253,  and  cases  cited. 

§  14.  Impeaclimeut  for  fraud.  A  stranger  to  a  judgment,  as  he 
could  not  be  admitted  to  reverse  it  or  set  it  aside,  may,  in  a  collateral 
suit,  show  that  it  was  obtained  by  fraud  (  Yanderveere  v.  Mason,  24 
IST.  J.  Law,  818  ;  DeArmond\.  Adams.,  25  Ind.  455;  Sidensparkerv. 
Sidensparker,  52  Me.  481) ;  but  no  judgment  can  be  impeached  col- 
laterally for  fraud  by  a  party  or  privy  to  it.     Id.  ;  Field  v.  Sandier  son, 
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34  Mo.  542  ;  Smith  v.  Smith,  22  Iowa,  516 ;  Greene  v.  Greene,  2  Gray, 
361 ;  Smith  v.  Abbott,  40  Me.  442 ;  Davia  v.  Davis,  61  id.  395.  See 
The  Acorn,  2  Abb.  (U.  S.)  434.  And  in  order  to  avoid  a  judgment  in 
a  collateral  proceeding,  for  fraud,  the  fraud  must  be  clearly  established. 
Ilidverson  v.  Hutchinson,  39  Iowa,  31 6.  It  requires  more  than  a 
doubt  to  destroy  the  security  of  a  judgment.  Caldwell  v.  Fifield,  24 
N.  J.  Law,  150.  A  party  against  v.'liom  a  judgment  is  rendered  will 
not  be  permitted  to  impeach  it  by  proof  that  the  evidence  upon  which 
it  is  founded  was  false.  Ross  v.  'Wood,%  Ilun  (X.  Y.),  185  ;  S.  C. 
affirmed,  70  N.  T.  (25  Sick.)  8  ;  Yerjylanch  v.  Van  Buren,  11  Plun 
(X.  Y.),  328.     And  see  Patch  v.  Ward,  L.  R.,  3  Ch.  App.  207. 

§  15.  Impeachment  for  eolliisioii.  Third  j^ersons  may  attack  a 
judgment  relied  upon  against  them,  by  testimony  that  it  is  collusive 
and  fraudulent.  Atkinson  v.  Allen,  12  Yt.  619.  Where  a  collusive 
judgment  comes  into  collision  with  the  interests  of  creditors,  they  may 
avoid  the  effect  of  it  by  showing  it  to  be  a  nullity  as  to  themselves. 
And  in  doing  so,  they  do  not  impair  its  obligation  between  tlie  original 
parties,  upon  whom  it  is  undoubtedly  binding;  a  fraudulent  judgment, 
like  a  fraudulent  deed,  being  good  against  all  but  the  interests  intended 
to  be  defrauded  by  it.  Thompsons  Appeal,  57  Penn.  St.  175.  See, 
also,  Lewis  v.  Rogers,  16  id.  18  ;  Miners\  etc..  Bank  v.  Roseherry,  81 
id.  309.  A  fraudulent  confession  of  a  judgment,  and  a  conspiracy 
between  the  plaintiff  and  defendant,  to  enable  him  to  purchase  goods 
from  a  third  23erson  on  credit,  for  the  plaintiff  to  levy  on,  does  not 
avoid  the  judgment  as  between  the  plaintiff  and  the  defendant.  Pat- 
tinger  v.  Ilechsher,  2  Grant's  (Penn.)  Cas.  309. 

But  while  a  judgment  is  conclusiv^e  upon  parties  and  privies,  and 
cannot  be  impeached,  still  in  equity  it  may  be  vacated  and  set  aside, 
where  it  has  been  procured  by  collusion.  Dohson  v.  Pearee,  12  jS^.  Y. 
(2  Kern.)  156.  It  is,  however,  only  in  cases  where  there  lias  been  a 
fraudulent  collusion  to  obtain  the  judgment  which  is  injurious  to 
parties  or  privies  that  a  court  of  equity  will  interfere  to  avoid  the 
judgment.  The  mere  conceahnent  of  facts  by  either  party  to  the  suit 
is  not  regarded  as  such  a  fraud.  Field  v.  Flanders,  40  111.  470  ;  Ross 
V.  Wood,  70  N.  Y.  (25  Sick.)  8. 

§  16.  Impeachment  for  usury.  Judgment  creditors  can  question 
the  validity  of  a  prior  judgment  on  the  ground  of  usury.  BachdeWs 
Appeal,  56  Penn.  St.  386.  And  a  confession  of  judgment  for  the  face 
of  a  note,  and  interest  on  the  whole  from  its  date,  where  part  of  the 
consideration  was  not  advanced  until  some  time  after  the  date,  is  fraud- 
ulent as  to  the  extra  interest,  and  void  against  creditors  as  to  the 
whole.  Scales  v.  Scott,  13  Cal.  76.  But,  on  an  application  for  a  man- 
Yol.  YI.—  102 
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damns  to  enforce  a  judgment,  the  defendant  cannot  impeach  the  judg- 
ment on  the  ground  that  interest  was  improperly  allowed  by  it.  Sujper- 
visors  V.  United  States,  4:  Wall.  435.  And  see  Twogood^  v.  Pence,  22 
Iowa,  543  ;  Caughman  v.  Drafts,  1  Rich.  (S.  C.)  Eq.  414. 

§  17.  Impeachment  for  matters  that  might  have  been  pleaded 
and  prOA^ed.  As  a  general  rule,  a  party  cannot  impeach  a  judgment 
on  any  ground  which  might  have  been  relied  upon  as  a  defense  to  the 
suit.  Stilwell  V.  Carpenter,  59  N.  Y.  (14  Sick.)  414;  Smith  v.  Nelson, 
02  N.  Y.  (17  Sick.)  286;  Fuller  v.  SmitJi,  5  Jones'  (N.  C.)  Eq.  192. 
Thus,  evidence  of  payment  cannot  be  introduced  to  collaterally  impeach 
a  judgment  and  sale  on  execution.  Cadmus  v.  Jackson,  52  Penn.  St. 
295.  And  fraud  in  the  contract  recovered  on  should  be  set  up  as  a 
defense,  and,  therefore,  is  no  ground  for  subsequently  impeaclung  the 
judgment.  Hatch  v.  Garza,  22  Tex.  176.  And  a  party  to  a  judg- 
ment at  law  cannot  impeach  it,  collaterally,  on  the  ground  that  testi- 
mony Avas  false  on  which  it  was  rendered.  Dilling  v.  Murray,  6  Ind. 
324 ;  Verplanch  v.  Van  Bxiren,  11  Hun  (N.  Y.),  328  ;  ante,  p.  800, 
§  1 4.  But  the  general  rule  above  stated  does  not  apply  to  a  case  in 
wdiicli  the  defendant  is  a  feme  covert  and  not  sui  juris.  Griffith  v. 
Clarke,  18  Md.    457;  Jliggins  v.  Peltzer,  49  Mo.  152. 

§  18.  Who  may  impeach  a  judgment.  As  to  who  may  impeach  a 
judgment  sufficiently  appears  in  the  preceding  sections.  It  may,  how- 
ever, be  stated  generally,  that  the  judgment  of  a  court  of  record  is  not 
conclusive  except  as  to  parties  or  privies,  and  strangers  may  impeach  it 
collaterally  by  disproving  the  facts  upon  which  it  was  predicated. 
Nason  v.  Blaisdell,  12  Yt.  165.  Collateral  as  well  as  direct  parties 
may  impeach  a  void  judgment,  as  when  confessed  through  fraud  and 
collusion  without  indebtedness.  Martin  v.  Judd,  60  111.  78.  And 
see  Brown  v.  Nichols,  42  IST.  Y.  (3  Hand)  20  ;  Ilolhert  v.  Montgomery, 
5  Dana  (Ky.),  11;  Finnsrran  v.  Leonard,  7  Allen,  54. 

§  19.  In  wliat  proceedings.  Where  resort  is  made  to  equity  to 
enforce  the  judgment  of  a  court  of  law,  such  judgment  will  be  pre- 
sumed to  have  been  regularly  obtained  and  will  not  be  inquired  into, 
Schley  v.  Dixon,  24  Ga.  273.  Nor  will  a  court  of  law  decide,  col- 
laterally, that  the  decree  of  a  court  of  equity  is  incorrect.  Gardiner 
V.  Miles,  5  Gill  (Md.),  94.  Nor  can  a  regular  decree  of  a  State  court 
be  impeached  in  the  courts  of  the  United  States,  or  of  another  State. 
Bat  upon  the  ground  of  fraud  in  procmnng  it,  the  decree  or  judgment 
of  a  State  court  can  be  adjudged  void,  either  in  the  courts  of  the 
United  States,  or  in  those  of  another  State.  Amory  v.  Am/yry,  3  Biss. 
(C.  C.)  266.  See,  as  to  this  point,  Hampton  v.  McConnel,  3  Wheat. 
234  ;  Engel  v.  Scheuerman,  40  Ga.  206  ,  S.  C,  2  Am.  Rep.  573  ;  Samr 
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ford  V.  Sanford,  28  Conn.  6.  If  a  judgment  be  valid  upon  its  face, 
it  cannot  be  invalidated  upon  certiorari  and  sujjersedsas,  when  it  comes 
up  collaterally,  by  parol  or  other  proof  dehors  the  proceeding.  Witt  v. 
liussey,  10  Humph.  (Tenn.)  208.  In  an  .action  upon  a  promissory- 
note  given  in  satisfaction  of  a  judgment,  the  validity  of  the  judgment 
cannot  be  impeached.  Mitchell  v.  State  Baiik^  2  111.  526.  And  a  party 
cannot  attack,  collaterally,  a  judgment  by  an  opposition  to  a  motion. 
Frost  V.  McLeod,  19  La.  Ann.  69.  And  it  is  held  that  the  failure  to 
name  the  plaintiffs  in  a  judgment,  or  a  slight  discrepancy  between  the 
verdict  and  judgment  rendered,  cannot  be  taken  advantage  of  when 
such  judgment  is  offei*ed  as  a  muniment  of  title  to  support  a  sheriff's 
deed  made  under  it.      Wyche  v.  Clapp,  43  Tex.  543. 

§  20.  Upon  what  evidence.  We  have  already  seen  {ante,  p.  805,  § 
9),  that  in  order  to  give  binding  effect  to  a  judgment  of  any  court, 
whether  of  general  or  limited  jurisdiction,  it  is  essential  that  the  court 
should  have  jurisdiction  of  the  person  as  well  as  the  subject-matter, 
and  that  the  want  of  jurisdiction  over  either  may  always  be  set  up 
against  a  judgment  when  sought  to  be  enforced,  or  any  benefit  is 
claimed  under  it.  But  many  of  the  cases  hold  that,  in  the  case  of  a 
domestic  judgment  of  a  court  of  general  jurisdiction,  parties  and 
privies  are  estopped  in  collateral  actions  to  deny  the  jurisdiction  of  the 
court  over  the  person  as  well  as  the  subject-matter,  unless  it  appear 
on  the  face  of  the  record  that  the  court  had  not  acquired  jurisdiction  ; 
and  that,  in  such  cases,  there  is  a  conclusive  presumption  of  law  that 
jurisdiction  was  acquired  by  service  of  process,  or  the  appearance  of 
the  party.  See  Granger  v.  Clarl',  22  Me.  128  ;  Penobscot  R.  R.  Co. 
V.  Weels,  52  id.  456  ;  Cooh  v.  Darling,  18  Pick.  393  ;  Prince  v.  Grif. 
fin,  16  Iowa,  552;  Clarlc  v.  Bryan,  16  Md.  171 ;  Hahn  v.  Kelly,  34 
Cal.  391 ;  Wingate  v.  Haywood,  40  N.  H.  437 ;  Coit  v.  Haven,  30 
Conn.  190.  But  the  doctrine  established  by  the  New  York  decisions 
is,  that  want  of  jurisdiction  will  render  void  the  judgment  of  any  court, 
whether  it  be  of  superior  or  inferior,  of  general,  limited  or  local  juris- 
diction, or  of  record  or  not ;  and  that  the  bare  recital  of  jurisdictional 
facts  in  the  record  of  a  judgment  of  any  court  is  not  conclusive,  but 
only  prima  facie,  e\adence  of  the  truth  of  the  fact  recited,  and  the 
party  against  whom  a  judgment  is  offered  is  not,  by  the  bare  fact  of 
such  recitals,  estopped  from  showing  by  affirmative  proof  that  they 
were  untrue,  and  thus  render  the  judgment  void  for  want  of  jurisdic- 
tion. Bolton  V.  Jacks,  6  Kobt.  (N.  T.)  166,  198;  Ormsby  v.  Ja.cqxies^ 
12  Hun  (N.  Y.),  443. 

Thus,  it  is  held  that  a  recital  in  a  judgment  in  an  action  for  a  fore- 
closure, that  a  defendant  was  served  with  process  and  appeared  therein, 
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is  not  conclusive  and  does  not  preclude  sucli  defendant,  in  an  action 
brought  by  liini  to  foreclose  a  junior  mortgage,  from  showing  that  he 
was  not  in  fact  served,  and  that  he  did  not  appear.  Nor  is  such 
defendant  precluded  bj  what  purports  to  be  an  appearance  on  his 
behalf  signed  by  an  attorney  attached  to  the  roll,  from  showing  that 
the  paper  was  a  forgery.  Ferguson  v.  Craurford,  70  N.  Y.  (25  Sick.) 
253.  And  there  is  lield  to  be  no  distinction  in  these  respects  between 
the  effect  of  domestic  and  foreign  judgments,  and  the  principle  applies 
as  well  to  the  records  of  judgments  of  courts  of  general  as  of  limited 
jurisdiction.  Id.  And  see  Hoffman  v.  Hoffman,  46  N.  Y.  (1  Sick.) 
30  ;  S.  C,  7  Am.  Eep.  299 ;  Kerr  v.  Kerr,  41  N.  Y.  (2  Hand)  272  ; 
Norwood  V.  Cohh,  24  Tex.  551 ;  Folger\.  Colu7nl}lan  Ins.  Co.,  99  Mass. 
267;  Cox  v.  Cox,  19  Ohio  St.  502;  S.  C,  2  Am.  Rep.  415;  Lelth  v. 
Leith,  39  N.  II.  20.  Other  cases,  however,  hold  that  where  the  record 
is  sufficient  to  show  jurisdiction,  it  may  not  be  disputed.  See  Wether  ill 
v.  Stilhnan,  65  Penu.  St.  105  ;  Laj)haiii  v.  Briggs,  27  Yt.  26 ;  Lincoln 
V.  Toioer,  2  McLean  (C.  C),  473  ;  Westcott  v.  Brown,  13  Ind.  83. 
That  the  judgment  of  a  foreign  court  is  conclusive  upon  the  merits  in 
the  courts  of  another  State  or  nation.  See  Godard  v.  Gray,  L.  E,.,  6 
Q.  B.  139;  Lazier  v.  WestcoU,  26  N.  Y.  (12  Smith)  146  ;  Rankin  v. 
Barnes,  5  Bush  (Ky.),  20  ;  Baker  v.  Palmer,  83  111.  568. 

Where  a  judgment  is  introduced  collaterally  as  evidence,  the  fact 
that  some  other  person  than  the  plaintiff,  claiming  under  the  defendant 
by  assignment  made  either  before  or  after  the  judgment,  is  beneficially 
entitled  to  claim  the  money,  is  a  distinct  collateral  fact  consistent  with 
the  judgment,  and  may  be  shown  by  proof  in  the  same  manner  as 
payment  or  satisfaction  of  the  judgment.  Groshon  v.  Thomas,  20 
Md.  234. 

If  a  judgment  be  confessed  upon  a  note  professing  to  be  for  value 
received,  and  the  creditors  of  the  party  confessing  attempt  to  impeach 
the  judgment  by  showing  that  the  note  was  not  given  for  value,  but 
was  fictitious  and  fraudulent,  it  is  competent  for  those  w^ho  have  taken 
the  judgment,  to  show  what  was  in  fact  the  consideration  for  which 
the  note  was  given.     Harris  v.  Aloock,  10  Gill  &  J.  (Md.)  226. 

It  is  held  that  the  insufficiency  of  the  proof  to  sustain  a  decree  is  not 
a  ground  on  which  it  can  be  attacked  for  want  of  jurisdiction  by  a  bill 
filed  for  that  purpose.     Martin  v.  Porter,  4  Heisk.  (Tenn.)  407. 
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CHAPTER  XXYIII. 

FKAUD. 
AETICLE  I. 

OF  FBAUD  AS  A  DEFENSE. 

Section  1.  See  Generally,  Yol.  3.  "Wait's  Actions  and  Defenses, 
Chapter  72,  pp.  429-486. 

Positive  fraud  vitiates  every  thing,  contracts,  obligations,  deeds  of 
conveyance,  and  even  the  records  and  judgments  of  courts ;  and  con- 
tracts entered  into  upon  fraudulent  representations  are  voidable  at  the 
election  of  the  party  defrauded.  Jones  v.  Emery ^  40  N.  H.  348  ;  Hall 
V.  Erwin,  QQ  K.  T.  (21  Sick.)  649.  The  rule  is  universal,  that  what- 
ever fraud  creates,  justice  will  destroy.  Yreeland  v.  The  N.  J.  Stone 
Co.,  29  N.  J.  Eq.  (2  Stew.)  188.  If  a  man  misrepresents  a  fact,  to  that 
fact  he  is  bound,  if  any  other  person,  misled  by  such  misrepresenta- 
tion, acts  upon  it,  and  thereby  suffers  damage.  Beattie  v.  Lord  Ehury, 
7  L.  R.,  II.  L.  Cas.  102;  S.  C,  30  L.  T.  (K  S.)  581 ;  22  W.  R  897; 
Jones  V.  Emery,  40  X.  H.  348.  And  it  is  as  much  a  positive  fraud,  to 
assert  that  which  is  not  known  to  be  true,  as  to  assert  what  is  known 
not  to  be  true.  Bennett  v.  Judson,  21  N.  T.  (7  Smith)  238 ;  Indi- 
anapolis, etc.,  Railway  Co.  v.  Tyny,  63  N.  Y.  (18  Sick.)  653.  Where 
a  person  makes  a  false  statement,  not  knowing  that  it  is  false,  but  know- 
ing facts  sufficient  to  put  him  upon  inquiry,  he  is  liable  for  the  conse- 
quences, to  the  same  extent  as  if  he  had  actual  knowledge.  Craig  v. 
Ward,  3  Abb.  (X.  S.)  235  ;  1  Abb.  Ct.  App.  454  ;  3  Keyes,  387. 
Indeed  it  has  been  held  that  misrepresentation  of  a  material  fact 
made  by  one  party  to  a  contract  constitutes  legal  fraud,  if  acted  on 
by  the  other  party,  even  though  such  misrepresentation  was  made 
innocently  through  mistake.  Frenzel  v.  Miller,  37  Ind.  1 ;  10  Am. 
Eep.  62 ;  Elder  v.  Allison,  45  Ga.  13.  A  party  who  is  induced  to 
enter  into  a  contract  through  the  fraud  of  the  other  party,  may  repu- 
diate the  conti-act,  or  claim  an  abatement  of  the  price  to  the  extent 
of  the  damage  suffered.  To  make  this  rule  applicable,  however, 
there  must  first  be  proof  of  the  fraud.  Jackson  v.  Jackson,  47  Ga. 
99.     In  general,  fraud  as  to  the  consideration  is  not  pleadable  at 
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common  law,  in  bar  of  an  action  of  ejectment  founded  on  a  deed. 
Osterhout  v.  Shoeindker^  3  Hill,  513  ;  Escherich  v.  Traver,  G5  111.  379. 
It  is  otherwise  where  the  frand  relates  to  the  execution  of  the  deed.  Id. ; 
SJoGum  V.  Despard.,  8  Wend.  615.  As  to  impeaching  the  considera- 
tion of  specialties,  see  Yol.  1,  p.  701  ;  or  as  to  fraud,  Id.,  pp.  701, 
702.  And  a  mere  allegation  of  fraud,  without  injury,  is  not  available 
as  a  defense  in  equity.     Meyer  v.    Yesscr^  32  Ind.  294. 

False  and  fraudulent  representations,  iii  order  to  afford  a  ground  for 
avoiding  a  contract,  must  be  made  in  respect  to  matters  of  fact,  and 
not  of  law.     People  v.  San  Francisco,  27  Cal.  655.     Yol.  3,  \>.  43-1. 

§  2.  Where  fraud  is  a  defense.  See  ante,  Yol.  5,  p.  794 ;  Yol.  1, 
pp.  376,  397,  400,  699.  It  may  be  said  generally  that  fraud  may  be 
urged  as  a  defense  whenever  it  would  serve  as  the  basis  of  an  action 
for  damages.  Substituting  a  different  instrument,  from  that  which  a 
party  supposes  he  is  executing,  by  the  other  party  thereto,  is  such  a 
fraud  as  M'ill  prevent  a  recovery  on  the  instrument  executed.  Byers 
V.  Datiyherty,  40  Ind.  199  ;  Laidla  v.  Loveless,  id.  211.     Yol.  1,  p.  566. 

Fraudulent  representations  by  one  party  to  a  settlement  of  differ- 
ences relating  to  farm  accounts,  whereby  the  other's  agent,  who  was 
unacquainted  with  the  real  facts,  was  induced  to  make  tlie  contract, 
wlien  the  principal  was  absent  from  the  State,  constitutes  a  good 
defense  to  an  action  of  debt  thereon.     May  v.  Magee,  QQ  111.  112. 

For  a  creditor  to  induce  his  debtor,  by  promise  of  further  advances, 
to  give  a  mortgage  securing  an  antecedent  debt,  and  then  to  refuse  the 
advances,  is  a  fraud  which  warrants  a  court  of  equity  in  annulling  the 
mortgage,  or  the  facts  may  be  set  up  in  defense  of  the  mortgagee's 
Buit  to  obtain  possession  of  the  mortgaged  property.  So  it  was  held  in 
the  case  of  a  chattel  mortgage,  which  embodied  the  engagement  for 
the  further  advances.  Gross  v.  McKee,  53  Miss.  536.  Where  a  prom- 
issory note  is  executed  in  pursuance  of  a  fraudulent  combination 
between  the  maker  and  the  payee  to  cheat  a  third  person,  by  causing 
him  to  believe  that  a  falsely  pretended  transaction  between  said  maker 
and  payee  is  genuine,  and  thereby  inducing  said  third  person  to  consum- 
mate, in  good  faith  on  his  part,  a  similar  transaction  between  him  and 
said  payee,  neither  party  to  such  note  can  have  any  remedy  thereon 
against  the  other.     Overshiner  v.  Wisehart,  59  Ind.  136. 

§  3.  When  fraud  is  not  a  defense.  Fraud  between  the  parties  to 
the  action  and  a  stranger,  to  defeat  the  rights  of  creditors  of  the  latter, 
cannot  be  pleaded  in  bar  to  the  action.  Moore  v.  Thompson,  6  Mo. 
353.  A  surety  in  a  bail  bond  or  undertaking  is  not  released  by  the 
fact  that  he  was  induced  to  sign  by  fraud  or  false  representations,  unless 
tlie  party  to  whom  the  obligation  was  executed  is  chargeable  with  the 
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fraud.  A  fraud  practiced  by  the  obligor  upon  his  surety  cannot  be 
set  up  as  between  the  surety  and  the  obligee.  Lejyper  v.  Nuttman^ 
35  Ind.  384.  Hence,  where  in  a  suit  to  revive  and  enforce  a  judo'- 
ment  against  replevin  bail  the  bail  answered  that  the  defendant  in  the 
replevin  suit  procured  his  consent  to  become  replevin  bail  on  another 
judgment ;  that  he,  at  the  request  of  defendant,  went  with  him  to  the 
clerk's  office  to  execute  the  same ;  that  he  is  a  German  and  cannot 
read  English  script ;  that  the  record  was  not  read  to  him,  but  that  the 
deceased  fraudulently  represented  that  it  was  the  judgment  he  had 
consented  to  stay  ;  that  relying  on  this  representation  he  executed  the 
undertaking  set  forth ;  tliat  at  the  time  he  had  no  knowledge  of  the 
judgment  sued  on,  and  that,  if  he  had  known  it  was  a  different  judg- 
ment, he  would  not  have  become  replevin  bail  thereon,  it  was  held 
that  the  answer  was  bad,  because  it  did  not  connect  the  judgment  plain- 
tiff with  the  deceit.  Id. 

The  fact  that  a  person  was  induced  to  sign  his  name  as  surety  to  a 
negotiable  note,  without  reading  it,  under  the  representations  of  the 
maker  that  it  was  payable  to  a  bank,  when  it  was,  in  fact,  payable  to 
an  individual,  constitutes  no  sufficient  defense  to  the  note  in  an  action 
thereon  by  the  payee,  when  it  does  not  appear  that  he  had  any  knowl- 
edge of  the  alleged  fraud.  Wright  v.  Flinn^  33  Iowa,  159.  See  Yol. 
1,  p.  566 ;  Sim  v.  Pyle,  84  111.  271 ;  ShlrU  v.  Overjohn,  60  Mo.  305  ; 
Kellogg  v.  Curtis^  65  Me.  59. 

A  representation  in  the  prospectus  of  a  stock  company  that  the 
remainder  of  then-  capital  stock  was  to  be  subscribed,  and  that  the 
company  had  full  confidence  that  such  subscriptions  would  be  obtained, 
was  not  the  statement  of  any  fact  then  existing,  but  a  mere  opinion  of 
what  would  be,  and  if  erroneous,  formed  no  defense  to  an  action  to 
recover  the  price  of  the  stock.     Holdredge  v.  Wehh,  64  Barb.  (N.  Y.)  9. 

To  the  complaint  in  an  action  upon  a  -written  instrument,  executed 
by  the  defendants,  acknowledging  the  receipt  of,  and  promising  to 
return  to  the  plaintiff,  a  certain  sum  in  United  States  seven-thirty 
bonds,  the  defendants  answered,  admitting  the  execution  of  such  instru- 
inent,  but  averring,  that  at  the  date  thereof,  the  plaintiff  had  had  on 
deposit,  in  a  bank  of  which  the  defendants  were  officers,  a  sum  in  cur- 
rency equal  to  the  amount  mentioned  in  such  receipt ;  that,  in  order 
Co  fraudulently  avoid  taxation  on  such  currency,  the  plaintiff  surren- 
dered his  certificate,  evidencing  such  deposit,  and,  in  lieu  thereof, 
received  the  instrument  in  suit,  though  no  such  bonds  were  ever 
received  as  therein  recited.  It  was  held  that  the  facts  thus  pleaded 
constituted  no  defense.  The  money  was  not  withdrawn  from  taxation 
by  the  transaction  described,  and  the  intent  of  the  plaintiff  to  escape 


816  FKAUD. 

tlio  payment  of  the  tax  upon  it  was  no  reason  why  the  defendants  should 
not  perform  their  written  obligation  to  deliver  the  bonds.  Stillwell  v. 
Corxoin,  55  Ind.  433 ;  23  Am.  Eep.  672. 

An  answer  in  a  suit  by  the  payee  of  a  note  against  the  maker,  alleg- 
ing the  procuring  of  the  note  by  fraud,  was  held  bad  on  account  of 
defendant's  laches,  in  a  case  depending  upon  particular  facts.  Dutton 
V.  Clapper,  53  Ind.  276. 

False  representations  made  by  one  party  to  another  to  induce  liim  to 
enter  into  a  contract,  will  not  avoid  the  coTitract  unless  it  is  sliown  that 
the  i^arty  complaining  relied  upon  such  representations  and  was  thereby 
misled  and  induced  to  make  such  contract.  Dunning  v.  Cresson,  6 
Oreg.  241  ;  Vol.  3,  p.  4-10. 

§  4.  Of  the  right  to  interpose  tlie  defense.  See  ante,  Vol.  3,  pp. 
470-475.  A  party  wlio  sets  up  a  fraudulent  misrepresentation  of  facts 
as  a  ground  of  defense  to  an  action  on  a  written  contract,  must  not  be 
guilty  of  laches,  and  if  it  appears  that  he  did  not  use  ordinary  diligence 
in  acquiring  a  knowledge  of  the  facts,  and  that  he  did  not  stand  in  a 
relation  to  the  party  making  the  rej^resentations  which  authorized  him 
to  rely  upon  them  without  inquiry,  he  cannot  avail  himself  of  such 
representations  as  a  ground  of  defense.  Steamboat  Belfast  v.  Boon^ 
41  Ala.  50.  See  Clough  v.  London  cfc  Northwestern  By.  Co.,  20  "W. 
K.  189.  And  he  who  knowingly  accepts  and  retains  any  benefit  under 
a  contract  tainted  with  fraud,  or  who  uses  the  property  acquired  as  his 
own,  after  the  discovery  of  the  fraud,  or  who  does  any  positive  act 
forgiving  the  fraud,  or  unduly  delays  claiming  back  his  property,  or 
giving  up  what  he  received,  afiirms  the  validity  of  the  contract.  Negley 
V.  Lindsay,  67  Penn.  St.  217 ;  5  Am.  Hep.  427.  And  see  Morri- 
son V.  Universal  Marine  Lns.  Co.,  21  W.  R.  774;  Blydenhurgh  v. 
Welsh,  1  Bald.  331 ;  Ayers  v.  Hewett,  19  Me.  281 ;  Roheris  v.  BarroiD, 
53  Ga.  314.  But  fraud  cannot  be  condoned  unless  there  isfullknowl- 
edo;e  of  the  facts  and  of  the  riijhts  arisins;  out  of  those  facts,  and  the 
parties  are  at  arms  length.  Moxon  v.  Payne,  L.  R.,  8  Ch.  App.  881  ; 
7  Eng.  B.  442.  And  the  rule,  that  a  party  seeking  to  set  aside  a  con  • 
tract  must  place  the  opposite  party  in  statu  guo,  is  not  applicable  to  a 
case  where  a  deed  has  been  obtained  by  fraud  and  without  considera- 
tion.    Freeman  v.  Reagan,  26  Ark.  373. 

A  person  cannot  avoid  his  own  act  because  it  was  fraudulent. 
Hughes  v.  Littlefield,  18  Me.  400.  And  to  obtain  relief  on  the  ground 
of  fraud  in  the  making  of  a  voluntary  conveyance,  the  party  seeking  it 
must  be  free  from  any  participation  in  the  fraud.  Fitzgerald  v.  Forri- 
stal,  48  111.  228. 

A  mere  creditor  at  large  is  not  in  a  position  to  attack  a  sale  of  goods 
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by  his  debtor  on  the  groimd  of  want  of  delivery  and  change  of  posses- 
sion under  the  statute  of  frauds  ;  before  he  can  do  so  he  must  acquire 
a  lien  by  attachment  or  otherwise.  Clute  v.  Steele,  6  IS^ev.  335.  Where 
property  has  been  duly  attached,  and  taken  possession  of  by  the 
sheriff,  the  plaintiff  is  not  deemed  a  mere  creditor  at  large,  but  one 
having  a  specific  lien  upon  the  property  attached.  Rinchey  v.  Stryker, 
31  N.  T.  (4  Tiff.  140);  26  How.  75  ;  Parshall  v.  Eygert,  54  N.  Y. 
(9  Sick.)  18,  22. 

In  an  action  upon  a  promissory  note  by  an  indorsee  against  the 
maker,  proof  may  be  given  by  the  latter,  where  the  facts  are  pleaded, 
that  the  note  was  obtained  from  him  through  fraud  of  the  payee,  and 
upon  such  proof,  the  indorsee  is  required  to  show  himself  to  be  a 
holder  hona  fide,  and  for  a  valuable  consideration.  Cummings  v. 
Tliorapson,  IS  Minn.  246. 

Where  two  persons  fraudulently  combine  to  defraud  a  third  party, 
neither  of  the  former  can  have  any  remedy  against  the  other.  The 
law  leaves  them  just  where  they  placed  themselves,  Overshiner  v. 
WiseJiart,  59  Ind.  135,  138. 

§  5.  Mode  of  setting  it  up.  See  ante,  Vol.  1,  pp.  701,  702. 
When  a  party  relies  upon  fraud,  either  to  support  his  cause  of  action, 
or  in  defense,  he  must  set  up  the  specific  acts  which  constitute  the 
fraud.  Capuro  v.  Builders'  Ins.  Co.,  39  Cal.  123  ;  Ilynson  v.  Dunn, 
5  Ark.  395 ;  Giles  v.  Williams,  3  Ala,  316.  A  general  allegation  that 
the  defendant  was  induced  to  execute  the  contract  by  means  of  fraud, 
covin  and  misrepresentation  by  the  plaintiff  and  others  in  collusion 
with  him  is  bad  on  demurrer.  Jones  v.  Alhee,  TO  111.  34 ;  Cole  v. 
Joliet  Ojpera  House  Co.,  79  id.  96.  But  see  Pemherton  v.  Staples,  6 
Mo.  59  ;  Fox  v.  Wehster,  46  id.  181.  But  a  bill  containing  as  full  an 
allegation  of  fraud  as  could  be  made,  although  all  the  circumstances 
attending  the  fraud  were  not  stated,  was  held  sufficient  on  demurrer. 
Henry  County  v.  Winnebago,  etc..  Drainage  Co.,  52  111.  299.  And  a 
general  allegation  of  fraud  is,  on  demurrer,  an  answer  to  an  alleged  con- 
tract, although  the  pleading  alleging  the  contract  shows  that  the  person 
defrauded  took  a  special  benefit  under  the  contract.  Irlam  v.  Mid- 
land Bailioay  Co.,  23  W.  R.  660.  And  when  facts  are  set  forth  in  a 
pleading,  from  which,  if  proved,  the  court  must  infer  fraud,  it  is  not 
necessary  to  charge  fraud  specially.  See  Canham  v.  Barry,  15  C.  B. 
597 ;  24  L.  J.  C.  P.  100  ;  Mussina  v.  GoldthivaiU,  34  Tex.  125 ;  7 
Am.  Eep.  281 ;  Van-  Wy  v.  Clark,  50  Ind.  259 ;  3fay  v.  Magee,  66 
111.  112. 

The  ordinary  plea  of  fraud  in  an  action  on  a  contract  contains  an 
averment  by  implication  that  the  defendant  repudiated  the  contract,  and 
YoL.  YL—  103 
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if  the  defendant  has  affirmed  the  contract,  the  plea  is  not  proved,  and  no 
special  replication  is  needed.  Dawes  v.  lldniens,  L.  K.,  10  C  P.  106  ; 
44  L.  J.  C.  P.  194;  32  L.  T.  (N.  S.)  159;  23  W.  R.  398  ;  Anderson 
V.  Costello,  10  id.  028. 

In  an  action  vu  an  agreement,  in  which  fraud  is  pleaded,  a  willful 
misrepresentation  must  l)e  sliown.      Stcvetis  v.  Webh,  7  C.  ifc  P.  00. 

On  a  i)lea  by  a  defendant  of  fraud  and  covin,  it  is  only  competent  in 
him  to  give  evidence  of  particular  fraud  practiced  upon  him  on  a  given 
occasion,  and  not  that  the  transactions  of  the  plaintiff  are  generally 
fraudulent  with  respect  to  society  at  large.  Green  v.  Gosden,  4  Scott, 
N.  R.  13;  S.  C,  2  M.  &  G.  440;  5  Jur.  1010. 

A  special  [)lea  averring  fraud  is  not  bad  because  it  amounts  only  to 
the  general  issue,  for,  strictly,  the  allegation  of  fraud  can  only  come  in 
through  a  special  plea.     CummiiKjs  v.  JSoydj  83  Penn.  St.  372. 

To  an  action  by  a  company  against  a  shareholder  for  calls,  a  plea 
that  he  was  induced  to  become  a  shareholder  by  the  fraud  of  the  com- 
pany ;  that  he  had  never  recognized,  since  notice  of  the  fraud,  any 
rights  or  liabilities  in  him,  as  such  shareholder,  nor  received  any  benefit 
from  his  shares,  and  that  within  a  reasonal)le  time  after  notice  of  the 
fraud,  lie  repudiated  the  shares  and  gave  notice  to  the  company  of  his 
repudiation,  is  a  good  plea.  Bwlch-y-Plwm  Lead  Mining  Company 
v.  Baynes,  L.  R,  2  Exch.  324;  S.  C,  30  L.  .T.  Exch.  183;  15  W.  R. 
IIOS ;  10  L.  T.  (X.  S.)  597. 

A  plea  of  fraud  is  good  as  against  an  assignee  of  a  bill  obligatory. 
Ewiwj  V.  Miller^  1  Mo.  234.     See  Jones  v.  Baum,  5  Blackf,  154. 

§  0.  How  proved.  See  ante,  Vol.  3,  p.  445  et  seq.  To  constitute 
a  fraud  by  false  representation  such  as  will  entitle  the  comjjlaining 
party  to  relief,  three  things  must  concur :  There  must  be  a  false  repre- 
sentation ;  the  complaining  party  must  have  believed  it  to  be  true,  and 
relied  upon  it,  and  have  l)een  deceived  thereby  ;  and  it  must  apjjear 
that  the  representation  was  of  some  matter  or  thing  relating  to  the  con- 
tract or  transaction  in  or  about  which  the  representation  was  made,  so 
that,  if  true,  it  M-as  to  the  advantage  of  the  party  to  whom  it  was  made, 
and  being  false,  caused  him  damage  and  injury.  Masterton  v.  Beers, 
1  Sweeny  (K  Y.),  406;  Byard  v.  Holmes,  34  X.  J.  Law,  296. 
Courts  will  never  assume  fraud  from  mere  obscurity  or  apparent  error, 
more  especially  when,  from  lapse  of  time,  it  has  become  impossible  to 
clear  up  the  obscurity  or  explain  the  error.  Picot  v.  Bates,  47  Mo. 
390  ;  Weisiger  v.  Chishohn,  28  Tex.  780  ;  Bridgeford  v.  Simojids,  18 
La.  Ann.  121.  But  where  fraud  is  imputed,  and  the  answer  is  respon- 
sive, and  the  denial  positive,  satisfactory  proof  to  support  the  bill  of 
complaint  may  be  made  by  circumstances  alone,  or  partly  l)y  circum- 
stances and  partly  by  direct  testimony,  or  entirely  by  the  latter.  Parker 
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V.  Phetteplace^  2  Cliff.  70 ;  Lowry  v.  Beckner^  5  B.  Monr.  41 ;  Shegog 
V.  Shegog,  Riley,  270.  A.nd  while  fraud  cannot  be  established  by  cir- 
cumstances that  merely  raise  a  suspicion,  yet,  where  they  are  so  strong 
as  to  produce  conviction  of  the  truth  of  the  charge,  although  there  may 
remain  some  doubt,  then  fraud  is  proved.  Bryant  v.  Shnoneau,  51 
111.  32-1.  The  fraudulent  intent  of  an  act  may  be  shown  by  proof  of 
a  subsequent  fraudulent  act,  when  both  acts  form  part  of  one  transaction. 
Lyndex.  McGregor,  13  Allen  (Mass.),  172;  Perhlns  v.  Prout,  47  N, 
H.  387 ;  Iluntingford  v.  Massey,  1  F.  &  F.  690.  The  evidence  need 
not  be  so  conclusive  as  to  preclude  a  reasonable  doubt.  Strader  v. 
Midlane,  17  Ohio  St.  624.  Facts  or  circumstances  which,  in  their 
nature,  are  inconsistent  with  good  faith,  when  shown  to  exist,  necessar- 
ily tend  to  prove  fraud,  and  though  the  jury  must  judge  of  their 
weight,  yet  in  such  a  case  it  is  clearly  within  the  province  of  the  court 
to  instruct  the  jury  as  to  the  tendency  of  such  evidence.  But  it  is 
error  to  instruct  them  that  facts,  proper  and  innocent  in  themselves, 
tend  to  prove  fraud,  or  that  fraud  may  be  inferred  from  their  exist- 
ence.    Kane  v.  Drake,  27  Ind.  29 ;  Vol.  3,  p.  445. 

§  7.  What  not  sufficient  proof.  Fraud  may  be  established  by 
proving  circumstances  from  the  existence  of  which  a  fraudulent  intent 
is  a  natural  and  irresistible  inference.  It  cannot  be  assumed  without 
proof  or  inferred  from  mere  ground  uf  suspicion  ;  but  positive  and 
direct  proof  is  not  required.  Reed  v.  Noxon,  48  Dl.  323  ;  Waddlng- 
harn  v.  Laker,  44  Mo.  132 ;  Matter  of  Yanderveer,  20  N.  J.  Eq.  (5  C. 
E.  Gr.)  463.  See  Mahony  v.  Hunter,  30  Ind.  246.  Eepresentations 
bv  a  creditor  to  u  debtor,  that  he  did  not  wish  for  the  property  so 
mucli  for  his  own  security,  as  to  secure  it  for  the  debtor  from  attach- 
ment by  other  creditors,  made  to  obtain  a  bill  of  sale  of  property  to 
secure  a  debt  then  justly  due,  are  not  conclusive  evidence  of  fraud, 
but  circumstances  to  be  letl  to  the  jury  from  which  they  may  infer 
fraud.  Reynolds  v.  Wilkins,  14  Me.  104.  Inadequacy  of  considera- 
tion, alone,  is  no  ground  for  inferring  fraud,  unless  so  great  as  at  once 
to  strike  every  person  with  its  grossness.  Godfrey  v.  Beardsley,  2 
McLean,  412.  Mere  falsity  of  representation  is  not  sufficient  to  show 
fraud ;  the  representation  must  also  appear  to  have  been  made  with  a 
knowledge  of  the  falsity,  or  under  such  circumstances  as  manifested  a 
recklessness  of  truth,  without  knowing  whether  it  was  true  or  false. 
Barnettx.  Stanton,  2  Ala.  181  ;  ajite,  p.  813.  A  declaration,  stating  that 
tlie  defendant,  on  the  sale  of  Teneriffe  barilla,  asserted  that  7^  cwt, 
would  produce  a  ton  of  soap,  well  knowing  that  it  would  not  do  so, 
is  not  supported  by  evidence  that  he  said  he  had  made  seven  tons  of 
Boap  out  of  51  cwt.  without  giving  proof  of  the  scienter.  Horncastle 
v.  3Ioat,  1  C.  &  P.  166;  Yol.  3,  p.  445. 
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§  8.  Of  the  burden  of  proof.  See  ante^  Yol.  3,  p.  445  et  seq.  The 
facts  necessary  to  establish  fraud  must  be  averred  and  proved  affirma- 
tively by  the  party  who  alleges  and  relies  upon  it.  Klein  v.  Horine, 
47  in.  430  ;  Beatty  v.  Mshel,  100  Mass.  448  ;  ToinUnson  v.  Payne,  8 
Jones'  L.  (N.  C.)  108;  Fifield  v.  Gaston,  12  Iowa  (4  With.),  218; 
Blaisdell  v.  Cowell,  14  Me.  370.  So,  if  the  defendant  in  an  action 
on  a  bond  undertakes  by  his  plea  to  impeach  the  consideration  on  the 
ground  of  fraud,  the  burden  is  upon  him  to  show  that  the  bond  was 
procured  by  fraud,  or  given  without  consideration,  Rankinv.  Badgettj 
5  Ark.  345  ;  Yol.  3,  p.  445. 

§  9.  Evidence  to  rebut  fraud.  "Where  fraud  is  charged,  a  party 
may  introduce  rebutting  evidence,  tending  to  show  that  only  a  mistake 
has  been  committed.  Juniata  BanTc  v.  Brown,  5  S.  &  R.  226 ;  Ayers 
v.  Scrihner,  17  Wend.  407.  And  he  who  knowingly  accepts  and 
retains  any  benefit  under  a  contract  tainted  with  fraud,  or  who  uses 
the  property  acquired  as  his  own,  after  the  discovery  of  the  fraud,  or 
who  does  any  positive  act  forgiving  the  fraud,  or  unduly  delays  claim- 
ing back  his  property  or  giving  up  what  he  received,  affirms  the  valid- 
ity of  the  contract.  Negley  v.  Lindsay,  67  Penn.  St.  217;  5  Am.  Rep. 
427.  Such  facts  may  be  urged  as  evidence  rebutting  a  defense  of  fraud. 
And  in  reply  to  proof  tending  to  establish  a  fraudulent  design  on  the 
part  of  a  vendor,  in  the  sale  of  all  his  property  to  one  creditor,  exclud- 
ing others,  it  is  proper  to  show  that  the  entire  proceeds  of  the  sale 
were  immediately  applied  in  payment  of  the  vendor's  debts.  And  it  is 
also  legitimate  to  examine  the  purchaser  as  to  his  intention  in  mak- 
ing the  purchase.     Bedells.  Chase,  34  I^.  Y.  (7  Tiff.)  386. 

§  10.  Effect  of  fraud  as  a  defense.  Fraud  and  extortion  in  pro- 
curing a  written  agreement  if  established,  whether  it  be  technically 
duress  or  not,  will  invalidate  the  instrument.  Gardner  v.  Lewis,  7 
Gill  (Md.),  377.  Fraud  renders  a  contract  void,  and  not  voidable 
merely,  and  the  contract  cannot  be  confirmed  without  a  new  considera- 
tion. Miller'' s  Apjpeal,  30  Penn.  St.  478 ;  Butler  v.  LLasTcell,  4 
Desaus.  651,  707-717. 

Where  a  purchaser  has  been  induced  to  make  the  purchase  through 
the  assertion  by  the  agent  of  the  vendor  of  a  very  material  fact,  which 
turns  out  to  be  false,  and  as  to  which  the  vendee  had  no  means  of  ob- 
taining correct  information,  he  is  entitled  in  an  action  against  him,  on 
the  articles  of  agreement,  where  the  contract  has  been  in  part  complied 
with  on  his  part,  to  a  deduction  from  the  sum  claimed  in  the  action,  to 
the  amount  of  the  difference  between  the  value  of  what  he  received, 
and  what  he  thought  he  was  purchasing.  Pennock  v.  Tilford,  17 
Penn.  St.  456. 
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Vol.  YI.— 104 
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CONSIDERATION: 

When  court  will  not  inquire  into  adequacy  of 409 

Additional,  when  necessary 411 

Effect  of  alteration  as  to 4oo 

Debt,  a  good  consideration  for  bill  or  note 556 

CONSIDERATION,  FAILURE  OF: 

General  rules  and  principles 567 

Generally  considered 567 

Legal  consideration,  what  is 568 

Promises  without  consideration 569 

Naked  promises 570 

What  promises  are  sufficient 570,    571 

Instances  of  failure  of  consideration 571 

Immoral  consideration 572 

When  a  defense 573 

To  a  note,  etc.,  in  hands  of  third  person ...   574 

Note  after  maturity 575 

Obligations  not  negotiable 575 

Negotiable  securities  without  consideration 575 

When  not  a  defense   576 

As  a  partial  defense 577 

Between  the  parties 577 

Instances  aud  illustrations 578,  579 

Who  may  make  the  defense 580 

Against  whom 580 

How  interposed , 581 

Proof  of 582 

CONDITION: 

Limiting  liability  of  telegraph  company 7 

Prepayment  of  telegram  a  condition  precedent  to  delivery 11 

When  equivalent  to  a  refusal 213 
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CONTRIBUTORY  NEGLIGENCE:  page. 

Considered  as  a  defense  in  general 583 

General  rule  as  to .  . .    583 

Negligence  must  be  proximate 584 

Question  of  negligence  when  for  the  jury  to  decide 584 

When  for  the  court 584,  585 

Instances  given 585,  587 

When  a  sufficient  defense 587 

Imputable  negligence 586 

Negligence  of  child 588 

Doctrine  of  the  English  cases   589 

Degree  of  care  required 590 

Negligence  of  railway  companies 591 

Passengers  on  railway  carriages 592 

Alighting  from  trains 592 

Traveler  on  highway 593 

Collision  on  highway 594 

Animals  on  railway  track 595 

When  not  a  defense 595,  596 

Generally  considered   596 

Efforts  to  save  human  life , 597 

Person  intoxicated 597 

Wlicre  evidence  is  conflicting 598 

Person  trespassing 598,  599 

Permitting  animals  to  run  at  large 599 

Negligence  on  dangerous  sidewalk 599 

Who  may  make  the  defense 599 

Physician  sued  for  malpractice 599 

Attorney  sued  for  negligence 600 

Against  whom *. 600 

How  interposed 600 

How  proved 601 

Rule  as  to  burden  of  proof 601 

CONTRACT : 

For  transmission  of  telegraphic  message 6 

Of  telegraph  company  as  to  night  messages 7 

Notice,  when  evidence  of 8 

Implied  contract  to  send  telegram 8 

Contracts  made  by  telegraph  valid •  17 

Contract  of  purchase  will  sustain  trespass 67 

Trover  will  lie  for  written 155 

Bailment  arises  out  of,  express  or  implied 192 

The  law  will  imply  contract  to  pay  rent  when 226 

Water  rights  created  by 288 

New  or  substituted 413 

May  be  altered  by  consent  of  parties 483 

Matter  growing  out  of,  may  be  submitted  to  arbitration 514 

Custom  cannot  be  set  up  in  opposition  to  express  terms  of 623 

When  duress  avoids.  ...    659 
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COVENANT  NOT  TO  SUE:  p^oe. 

General  rules 603 

Definition  and  nature 602 

When  it  operates  as  a  release 602 

When  as  a  suspension  of  the  riglit  to  sue 603 

Absolute  defeasance 603 

Conditional  defeasance  .... 603 

Oral  agreement  not  to  sue 603 

What  is  such  a  covenant 603 

When  a  defense 604 

Effect  of  such  covenants 604 

Bars  the  action 604 

When  not  a  bar 605 

Who  may  interpose  it 606 

How  interposed  606 

CORPORATION: 

Telegraph  company  is 3 

Rival  telegraph  companies   lO,  17 

Corporate  name  a  trade-mark     25 

Corporate  authority  strictly  construed 49 

Liable  for  torts  of  agent  or  servant 56,  79,  118 

Liable  in  trespass   for   wrongfully  taking   and   appropriating  personal 

property 109 

When  liable  in  trover 146 

Assumpsit  against,  for  use  and  occupation 333 

May  dedicate  land  for  highway 306 

May  submit  cause  to  arbitration 511 

Is  bound  by  estoppels  in  vais 685 

CO\^RTURE: 

Of  coverture  as  a  defense 607 

When  a  bar  to  action 607 

When  available  as  a  defense 607  608 

General  rule  as  to 609 

As  a  defense  to  tortious  actions 610 

Action  against  husband  and  wife 611  613 

When  not  available  as  a  defense . ; 613 

Husband  and  wife  living  separate 614  615 

Wife  carrying  on  business  in  own  name 615 

Rule  under  statutes .    615,  616 

Coverture  of  plaintiff 616 

Coverture  of  defendant , 616 

Defense,  how  interposed 616 

CUSTOM,  ETC: 

Customs  in  general 621 

Definition  and  nature   621 

Requisites  of  binding  custom 621,  623 

Validity 633 

What  customs  invalid 623 

Valid  customs 633,  633 

Vol.  VI.— 105 
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CUSTOM,  ETC  —  Continued.  paoc. 

Its  oUect  upon  contracts  generally 623 

Office  of  usage  or  custom 623 

Presumptions  as  to 624 

Ejffect  upon  commercial  paper 625 

Days  of  grace  on  bill  or  note 625 

Customs  of  bankers 625 

Bills  of  lading 626 

Sales 62G 

How  far  contract  of  sale  controlled  by 626,   627 

Insurance  policies 627,  628 

Policy  construed  by , 628 

Principal  and  agent 629 

Landlord  and  tenant 630 

Contracts  for  services 631,  632 

As  to  bricklayer's  work 631,   632 

Mechanic  or  artisan 632 

Printers  and  booksellers 633 

Affreightment ". 633 

Carriage  of  goods 633,  634 

Rules  of  law 635 

Custom  must  not  oppose  a  positive  law 635 

Usage  in  construing  statutes 635 

How  pleaded 636 

How  proved 636 

One  witness  not  sufficient 636 

May  be  proved  by  parol 636 

Questions  of  law  and  fact 637 

Words  explained  by  usage 637 

CUSTODY  OF  THE  LAW : 

Its  value  as  a  defense 617 

General  rule  as  to 617 

As  to  executions 617 

As  to  attachments 618 

In  replevin 619 

Other  cases 619 

Property  in  hands  of  receiver 619 

In  hands  of  garnishee 619 

When  not  a  defense 619,   620 

DAMAGES : 

For  injuries  from  telegraph  wire  in  highway 5 

For  want  of  care  and  skill  in  transmitting  telegram 11,  12 

For  transmission  of  fraudulent  message 12 

For  delay  in  sending  message o 14,  15 

For  failure  to  deliver  telegram 18,  19 

Nominal  damages  for  non-delivery  of  telegram 19 

For  violation  of  trade-mark 38 

In  action  of  trespass 58,  59 

Who  entitled  to,  in  action  of  trespass 81,  82 
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DA^^LiGES  —  Continued.  page. 

Measure  of,  for  tearing  down  building 83 

Measure  of,  for  cutting  and   removing  timber  from  land 83 

Measure  of,  for  continuing  trespass  on  land 83 

For  obstructing  street  or  higliway 83 

Exemplary,  in  actions  of  trespass  -  83,   125 

Double  and  treble  in  actions  of  trespass 84 

In  action  to  try  title 94 

Generally  in  trespass 113,   114 

Assessment  of,   for  an  assault  and  battery 134 

For  mental  suffering o 124 

Matter  in  mitigation  of 126 

General  rule  as  to,  in  trover 223 

For  use  and  occupation  of  land   235 

In  action  for  waste  255,  256 

For  injury  from  defective  highway 340 

In  action  on  arbitration  bond •  •  •   555 

DA.MAGE  FEASAXT: 

Oeneral  rules  and  principles 639 

Definition  and  nature 639 

When  available  as  a  defense ...    640 

When  not  available 640 

Who  may  interpose  it 641 

How  interposed     641,  642 

DEATH : 

Of  party  to  action,  effect  of 400 

DECEASED  PERSONS: 

Action  for  property  of,  wrongfully  taken 105 

DEDICATION: 

Of  land  for  highway 305 

Once  made  cannot  be  recalled 305 

Presumption  of,  against  married  woman 306 

What  constitutes 307,  308 

Proof  of,  by  user 313,  314 

Rebutting  presumption  of 315,  316 

DEED: 

Trover  will  lie  for • 155 

Effect  of  alteration  of 480,  481 

Of  land  sold  under  execution 742,  743 

Impeachment  of,  for  fraud ...    746 

DEFENSES  {^ee  Abatement,  etc.): 

Right  of  possession  in  trover 219 

Statutes  of  limitations 220 

Title  in  third  person 221 

Eviction,  in  action  for  rent 235 

Payment  or  tender  of  rent 235 

To  action  for  waste 256 
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DEFENSES—  Continued. 

To  remedies  for  nuisance 285  286 

Pendency  of  another  action 397 

Accord  and  satisfaction 423 

Account  stated 429 

Act  of  tlie  law  as 434 

To  action  on  award 552 

Bill  or  note  taken  for  a  debt 55G 

Failure  of  consideration 573 

Estoppels  not  favored  as 681 

DEFINITION: 

Of  telegraph 1 

"   trade-mark 21 

' '   trespass 44 

' '   trespass  to  personal  property 95 

"    trover 128 

' '    use  and  occupation 226 

"   waste 238 

' '   water-course 258 

"   water-power 262 

' '   highways 296 

"   wharf 366 

' '   plea  in  bar 393 

"   plea  in  abatement 393 

' '   accord  and  satisfaction 408 

' '    account  stated 424 

*'   act  of  God 432 

' '   adverse  possession 436 

«'   alien 459 

' '   alteration  of  instruments 469 

"   arbitration 506 

' '   covenant  not  to  sue 602 

"   custom 621 

' '    damage  feasant 639 

"   self-defense 643 

"   apparent  danger 644 

"   duress 649 

' '   equitable  defenses , 672 

"   estoppel 679 

"  waiver 714 

"  eviction 716 

' '   execution 725 

' '  judgment •  •  707 

DEFENDANTS : 

In  action  against  telegraph  company 18 

Joinder  of,  in  trespass 53 

Who  may  be  sued  for  waste 251 

Effect  of  death  of,  on  an  action 400,  401 
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DELm:RY:  page. 

Of  telegram,  not  guaranteed 12 

Reason  for  failure  of,  must  be  given 13 

Misdelivery  a  conversion 174 

To  constitute  accord  and  satisfaction 431 

DEFENSE  OF  SELF,   OF  FAMILY,  ETC.   (See  Self-defense) : 

Oeiieral  rules  and  principles 643 

Definition  and  nature 643 

Right  to  defend  one's  self 644 

In  what  cases 644 

Right,  how  exercised 644 

Right  to  defend  family 644 

Right  to  defend  others 645 

To  defend  land 645 

To  defend  personal  property 646 

Mode  and  extent  of  defense 646 

What  not  a  lawful  defense 647 

How  inteiposed 647,  648 

DEMAND  AND  REFUSAL: 

When  necessary  to  charge  defendant  with  a  conversion 169,  194,  205 

When  a  demand  not  necessary 205 

What  is  sufficient  demand 207 

Demand  by  mail 208 

By  whom  made  208 

Upon  whom  made 209 

Qualified  demand 210 

Refusal,  when  a  conversion 211 

Qualified  refusal  not  evidence  of  conversion 211,  212 

DISPATCHES: 

Preference  to  government  dispatches 14 

Press  dispatches  preferred  over  private 14 

DURESS: 

Of  dnress  in  general 649 

Definition  and  nature 649,  650 

Wliat  amounts  to  duress 650 

Arrest  or  imprisonment 651 

Abuse  of  legal  process 651,  652 

What  does  not  amount  to  duress 653 

Imprisonment  by  order  of  law 653 

When  threats  do  not 653,  654 

Duress  by  imprisonment 655 

What  amounts  to 655,  656 

Duress  by  threats 656 

What  threats  amount  to 657 

Duress  of  goods    658 

When  it  avoids  a  contract 659 

When  it  does  not  avoid  contract 660 

Ratification 660 
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When  it  excuses  a  tort 661 

Who  may  interpose  the  defense 662 

Who  may  not 662 

How  interposed 663 

Relief  in  equity 663,  664 

EASEMENT : 

Of  drip 261 

In  running  water    .  289 

Of  public  in  highway , 305 

Incidents  to  grant  of ' 350 

Right  of,  as  a  defense 665 

In  general 665 

When  a  defense 665,  666 

When  not  a  defense 667,  668 

Abating  nuisance 669 

Easements  shared  in  common 669 

Riparian  owners 670 

Who  may  intei-jiose  it 670 

How  interposed 671 

EMINENT  DOMAIN: 

Right  of 300,  301 

Taking  laud  for  liighway 303 

EQUITABLE  DEFENSES: 

Equitable  defenses  in  general 672 

Definition  and  nature 672 

What  matters  are 673 

Instances  of 673,  674 

What  are  not  such 674,  675 

In  what  actions 675,  676 

Affirmative  relief 676 

English  rule 677 

New  York  rule 677,  678 

ESTOPPEL: 

Estoppel  in  general 679 

Definition  and  nature 679 

Ought  to  be  certain 680 

Ought  to  be  reciprocal 680 

Who  are  bound  by  it 680 

Who  not  so  bound 680 

Stranger  not  bound 681 

State  not  ordinarily  bound 681 

Not  favored  as  a  defense 681 

Estoppel  in  pais,  or  equitable  estoppel 681 

In  general 681 

Representation  or  concealment  of  material  fact 682 

Nature  of 682 

Distinction  between  contract  and  estoppel  in  pais 683 
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Representation  made  with  knowledge  of  the  facts 683 

Ignorance  of  the  opposite  party  as  to  the  truth  of  the  matter 684 

Intent  that  the  opposite  party  should  act  on  it 684 

Opposite  party  induced  to  act  upon  it 685 

Who  estopped 685 

Parties  and  privies 685 

Corporations 685 

Who  not  estopped 686 

Infants  and  married  women 686,  (587 

Public  officers 687 

State  or  government 688 

General  effect  of  an  estoppel 688 

Particular  instances  as  to  estoppels 689 

What  acts  will  estop  689,  690 

What  acts  will  not  estop 691 

What  admissions  will  estop , 693 

What  admissions  will  not  estop 693 

What  declarations  will  estop G94,  695 

What  declarations  will  not  estop 696 

What  agreements  will  estop 696,  697 

Wliat  agreements  will  not  estop 698 

What  written  contracts  will  estop 698 

What  written  contracts  will  not 699 

When  a  petition  will  estop 699 

When  a  petition  will  not 700 

Notices  as  estoppels 700 

Certificates  as 701 

Receipts  as 701 

Acquiescence  as ... .    702,  703 

Disclaimer  as 704 

Receiving  value,  when  an  estoppel 704 

Silence,  when  an  estoppel 705,  706 

Silence,  when  not 707,  708 

Tenant  cannot  deny  landlord's  title 709 

Bailee  cannot  deny  bailor's  title 710 

Genuineness  of  commercial  paper 711,  712 

Capacity  of  parties  to  such  a  paper 713 

Certifying  checks , 713 

Waiver  of  a  legal  right 714 

Defense  here  interposed 714 

At  common  law 714,  715 

Under  Code  systems 715 

EVICTION: 

General  rules  and  principles 716 

Definition  and  nature 716 

Actual  or  constructive 716,  717 

As  to  real  estate 717 

Generally  considered 717 
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EVICTION  —  Continued.  pj^^ob. 

When  a  defense  by  a  tenant „......„ „ 718 

When  not  a  defense  by  tenant 719 

Wlien  a  defense  to  a  grantee 719,  730 

As  to  personal  property 730 

Considered  generally 730,  731 

Eviction  of  purchaser  of  personal  property,  when  a  defense 733 

When  not  a  defense 733 

How  interposed  733 

Burden  of  proof 733 

When  a  defense  for  a  bailee   733,  724 

EXECUTORS  AND  ADMINISTRATORS : 

Liability  of,  for  torts 57,  58 

When  trespass  will  not  lie  by G9 

Of  deceased  tenant  in  common  may  Ije  joined  as  plaintiff  with  surviving 

tenant 78 

Actions  of  trover  by 316 

May  submit  cause  to  arbitration 512 

Is  estopped  to  deny  rejiresentative  capacity 685 

Effect  of  judgment  in  suits  by  or  against 793 

EXECUTION: 

General  rules  and  principles 735 

Definition  and  nature -.  .  735 

Must  follow  the  judgment 735 

Verbal  variance  not  material 736 

Material  variance,  what  is 736 

Execution  must  describe  judgment 737 

Must  follow  judgment  as  to  parties .  737 

If  judgment  in  rem^  execution  must  be  in  rem 737 

Statutory  provisions  to  be  strictly  followed 738 

Irregular  executions  will  protect  officer 739 

Time  of  issuing  execution,  how  fixed 739 

Return  of  execution  . .    729,  730 

Void  or  voidable  execution  730 

Execution  issued  without  a  judgment  a  mere  nullity 730 

Execution  issued  after  period  provided  by  statute,  void  or  voidable. . . .  731 

Judgment  debtor  only  can  take  advantage  of  irregular  execution 731 

Sheriff  may  refuse  to  serve  void  execution 733 

When  execution  may  be  amended   733 

Execution  as  to  the  person 733 

Provisions  of  statute  as  to,  must  be  strictly  jiursued  , 733 

Ari'est  in  actions  ex  delicto   733,  734 

Satisfaction  of  debt  at  common  law 734 

Arrest  of  debtor  on  second  execution  in  what  case 734 

Execution  as  to  real  property 735 

Title  to,  cannot  be  acquired  by,  at  common  law 735 

Statutory  provisions  as  to 735 

Strict  compliance  with  statute  required 735,  736 

When  levy  upon  land  invalid 737,  738 
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EXECUTION— CoTj^irmeJ.  p^qj,_ 

Sale  under  void  execution  is  void 739 

Setting  aside  execution  for  irregularity 739 

Setting  aside  for  fraud 740,  741 

For  what  irregularity  set  aside 739,   740 

When  not  set  aside  for  irregularity 741 

General  rule  as  to 741 

Execution  deed  bj'  sherLff 741^   743 

Deed,  how  executed 742 

Execution  of,  by  deputy  sheriff 743 

To  whom  executed , 743 

Deed,  when  void 743,  744 

Sheriff  cannot  be  purchaser 744 

Recitals  in  deed  prima  facie  evidence  of  facts  stated 745 

What  estate  purchaser  takes 745,   746 

Takes  subject  to  legal  incumbrances  and  existing  equities 746 

No  implied  warranty  against  incumbrances 746 

Purchaser  must  pay  off  prior  liens , 746 

Purchaser  stands  in  debtor's  shoes  as  to  title 746 

If  execution  void,  no  title  acquired  747 

Whan  debtor  entitled  to  rents  and  profits 747 

Purchaser,  when  entitled  to  growing  crops 747 

Remedy  of  purchaser  when  title  fails ; 747 

Land  held  adversely  by  debtor  not  subject  to  levy  until  title  is  perfect 

by  possession 747 

TeiTQ  for  year  subject  to  levy  and  sale 748 

Legal  possessoiy  interest  may  be  levied 748 

Inchoate  legal  right  may  be  levied 748 

Land  held  under  an  entry  or  survey 748 

Interests  of  miner  in  mining  claim , 748 

Estate  in  dower,  or  by  curtesy 748 

Life  estate 748 

Reversion  or  remainder , 748    749 

Leaseliold  interest  in  lands 749 

What  interests  not  leviable 749 

As  to  personal  property 749 

General  rule 759 

Clothing,  etc.,  on  the  person  not  liable 75O 

When  money  may  be  levied  upon 759 

Pennsylvania  rule  as  to 75O 

English  rule 75^ 

Levy  upon  growing  crops 75^ 

Growing  timber  not  liable  till  severed 75  j 

Choses  in  action,  etc.,  not  liable 75I 

Rule  as  to  personal  property  mortgaged 751 

Equity  of  redemption  in  personal  property 753 

Money  in  bank 753 

Spirituous  liquors ....    752 

lyianuscripts 753 

YoL.  YL— 106 
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Interest  of  one  partner  in  firm   753 

Execution  against  individual  partner,  upon  what  may  be  levied 753 

Laws  exempting  property  from  levy  liberally  construed 754 

Waiver  of  exemption  laws . . . .  , 754 

What  constitutes  such  waiver 754 

What  things  held  to  be  exempt 755,  756 

Levy,  by  whom  made 756 

Levy,  how  made 756 

Officer  may  break  into  store  or  outbuilding 757 

May  not  force  his  way  into  debtor's  dwelling 757 

Entry  by  craft  unlawful 757 

Priority  of  executions  on  what  dependent 757,  758 

Who  may  defend  under  execution 758 

Wlio  cannot  defend  under   758 

Wlien  process  is  valid 758,  759 

When  process  is  irregular 759,  760 

Abuse  of  jjrocess 760,  761 

FALSE  IMPRISONMENT: 

Definition  of 117 

Action  of  trespass  a  proper  remedy  for 117 

Gist  of  action  for 117 

Damages  in  action  for . 126 

FAMILY: 

Riglit  of  person  to  defend 644 

FENCE : 

Trover  will  not  lie  for  material  in 160 

In  highway,  a  nuisance 327 

Around  lands,  not  evidence  of  possession  or  occupation 458 

FINDER  OF  PROPERTY: 

Has  a  special  property  in  thing  found 153 

May  maintain  trover  for 153 

FISH: 

Trespass  will  lie  for  taking,  from  pond 103 

Destruction  of  fish  in  pond  is  waste 241 

Right  to  dam  water  for  fishpond 267 

FIXTURES : 

Trover  cannot  be  maintained  for 158 

FLOWING  WATER: 

Right  to,  incident  to  property  and  land  •  •  •  ■ 259 

Grant  of,  eo  nomine,  will  not  pass  the  land  beneath 259 

Diversion  of 263 

Surface  water 264 

Obstructing  and  detaining 265 

Right  to  dam 266 

FOREIGN  CORPORATION: 

(General  rules  and  principles 762 

How  brought  into  court 762 
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Service  of  jjrocess  on 762 

When  a  defense 763 

When  not  a  defense 763 

When  and  how  interposed „ 764 

FOREIGN  SOVEREIGN,  ETC. : 

General  rules 765 

That  defendant  is  a  foreign  sovereign 765 

Ambassador  or  foreign  minister 765 

Consul,  vice-consul,  etc 765 

Tliat  defendant  is  a  state 765 

Waiver  of  defense 766 

FORMER  AD.IUDICATION: 

General  rules  and  principles 767 

Definition  and  nature 767 

Conclusiveness  between  parties  and  privies 767 

To  Wiiat  extent  conclusive  between 767,  768 

T^'hat  judgments  are  conclusive    768 

Verdict  and  judgment  in  court  of  law 768 

Decree  of  court  of  equity 768 

Decrees  of  probate  court 768 

Judgment  of  board  of  police 768 

Decision  of  referee 769 

Verdict  and  judgment  in  partition 769 

.ludgment  of  justice  of  peace 769 

Judicial  determinations  generally 769 

What  judgments  not  conclusive 770 

Essentials  to  conclusiveness  of  judgment 770 

Judgment  upon  widow's  caveat 770 

Judgment  in  attachment 770 

Conditional  judgment 770 

Award  by  an  auditor  upon  a  contract 770,  771 

Must  1)6  a  judgment  npon  the  merits 771 

On  ground  of  technical  defect  not  sufficient 771 

Judgment  for  defect  of  pleading  insufficient         771 

Grievance  and  wrong  must  be  same  in  both  suits 771 

Effect  of  a  judgment  by  default 771 

Rule  of  res  adjudicata  applies 771 

.Judgment  by  default  in  summary  proceedings 772 

Effect  of  judgment  by  confession , 772 

Conclusive  while  in  force 772 

Confession  of  judgment  in  justice's  court  conclusive 772 

.Judgment  by  confession,  when  not  conclusive 772 

Effect  of  judgment  by  consent,  etc 773 

Generally  conclusive 773 

Effect  of  judgment  of  nonsuit 774 

Cannot  be  pleaded  in  bar 774 

Effect  of  judgment  of  discontinuance 773,  774 

No  bar  to  new  action  for  same  cause 771! 
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Effect  of  judgiuent  of  dismissal 774 

Will  not  support  the  plea  of  res  judicata 7'34 

Dismissing  a  bill  upon  the  merits  is  a  bar 775 

Effect  of  judg'meut  on  demurrer „ 778 

If  on  the  merits,  is  biudiug 775 

Effect  of  interlocutory  judgment 775 

Cannot  be  pleaded  in  bar 775 

Decision  made  in  progress  of  a  case  is  the  law  of  the  case 775 

Effect  of  judgment  for  part  of  demand 776 

Will  bar  suit  for  residue 776 

Rule  where  suit  is  commenced  on  part  of  items  only 776 

Effect  of  judgment  on  set-off 776 

When  conclusive 776 

Effect  of  fraud  in  obtaining  judgment 776 

Effect  of  error  or  irregularity 770,  777 

Effect  of  an  appeal 777 

Effect  of  decision  on  appeal 777 

Effect  of  former  judgment  at  law  upon  a  suit  in  equity 778 

Matter  cannot  be  raised  anew  in  court  of  equity 778 

Court  of  equity  cannot  revise  a  judgment  at  law 778 

Where  jurisdiction  is  concurrent 779 

Effect  of  former  decree  on  suit  at  law 779 

Concludes  the  rights  of  parties 779 

Court  of  equity  will  not  review  decision  of  court  at  law 779 

What  actions  or  proceedings  are  barred  by  a  judgment 779,   780,  781 

What  defenses  are  barred  by  a  judgment 782 

Defenses  cannot  be  split  up 783 

In  wh;it  actions  a  former  judgment  is  conclusive 783,  784 

How  f;ir  conclusive 784 

What  matters  are  concluded  by  the  judgment 784 

It  must  be  matters  at  issue  and  decided 785 

Its  effect  as  to  matters  not  at  issue,  nor  decided 785,  786 

Its  effect  as  to  matters  that  might  have  been  decided 786 

Its  effect  as  to  matters  admitted  by  defendant , .. . .  787 

Its  effect  as  to  matters  arising  subsequent  to  judgment 787 

Who  are  bound  by  a  former  adjudication 787 

General  rule,  parties  and  privies  are 787 

AYho  are  parties  or  privies 788 

Who  included  in  term  "  parties  " 788 

No  distinction  between  corporations  and  natural  persons 788 

Judgment  against  county 789 

Parties  not  served  with  process  or  notice 789 

Parties  not  properly  named 790 

New  parties  brought  in 790 

Effect  upon  assignees 790 

Effect  on  purchasers 791 

Rule  of  lis  pendens 791 

Effects  in  suits  by  or  against  agents  or  attorneys 792 
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Judgments  by  or  against  executors  or  administrators 793 

Judgments  by  or  against  heirs,  etc 793 

Judgment  as  to  same  person  in  different  capacity 794 

Judgments  as  to  joint  debtors 794,   795 

Judgment  as  to  joint  trespassers 795 

Judgments  as  affecting  sureties 796 

Judgments  as  to  sheriffs  and  dej)uties 797 

Judgments  as  to  attaching  and  other  creditors 798 

Judgment  as  to  interpleader  parties 798 

Judgment  as  to  parties  to  promissory  notes 798 

Pleading  the  defense 799,  800 

Proof  of  former  adjudication 800 

Of  judgments  as  to  persons  not  parties  or  privies, 800 

How  far  conclusive 801 

Evidence  that  judgment  was  rendered 801 

May  be  used  in  evidence  by  strangers 801 

As  to  question  of  pedigree 801 

To  prove  link  in  chain  of  title 801 

Assignee  under  voluntary  assignment  bound  by 801 

Judgment  in  rem  binding  on  stranger 801 

When  not  conclusive 802 

General  rule  as  to 803 

Instances  and  illustrations 802 

Of  notice,  or  citing  to  defend 803 

To  landlord,  in  ejectment  against  tenant 803 

To  sureties  on  sheriff's  bond 803 

To  assignor 803 

To  grantor 803 

When  landlord  is  bound  by  judgment 803 

When  notice  is  not  necessary 803,   804 

Proof  of  former  adjudication 803,  804 

Parol  proof  of 804 

Rule  as  to  burden  of  proof 804 

Judgment  roll ,   how  put  in  evidence 804 

Records  of  probate  court  conclusive  in  collateral  proceeding 804 

Effect  as  a  precedent ...    804 

General  rules  as  to 804 

Presumption  as  to  point  being  duly  considered 804,  805 

Of  collateral  impeachment 805 

General  rule  as  to,  appUcable  to  judgments 805 

What  judgments  may  be  impeached 805 

Void  judgments  only 805 

Voidable    judgments    binding    until    reversed    in    direct    proceeding 

therefor     805 

Judgment  rendered  on  Sunday  is  void 805 

Impeaching  judgment  for  want  of  jurisdiction 805 

General  rule  as  to 805,  806 

Want  of  jurisdiction  over  parties 80G 
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Jurisdiction  presumed 806 

Presumption  limited 806 

Rule  under  New  York  practice   807 

Impeachmeut  for  irregularities 807 

Caunot  bo  impeached  collaterally  for 807 

Though  irregular,  may  be  given  in  evidence 807 

Defective  findings  do  not  render  judgment  a  nullity.    807 

Impeachment  for  defects  in  pleadings 808 

What  defects  in,  will  not  vitiate  judgment 808 

Impeachment  for  crroi".    808 

Impeacliment  for  irauci 808 

Stranger  may  impeach  for 808 

Party  or  privy  to,  may  not  impeach  collaterally  for 808 

Fraud  must  be  clearly  established 809 

Impeachment  for  collusion 809 

Third  persons  may  impeach  judgment  for 809 

Party  or  privy  may  vacate  in  equity  for 809 

Impeachment  for  usury 809 

Judgment  creditor  may  question  validity  of  judgment  for 809 

When  not  impeachable  for 809,  810 

Impeachment  for  matters  that  might  hare  been  pleaded  and  proved. .  810 

As  a  general  rule  party  cannot 810 

Exception  to  rule 810 

Who  may  impeach  a  judgment 810 

General  rule  as  to 810 

In  what  proceedings  810,  811 

Upon  what  evidence 811 

Presumption  as  to  jurisdiction 811,  812 

In  particular  cases 812 

FRANCHISE : 

In  private  property  .    3 

Privilege  of  operating  telegraph  line  is 3 

Remedy  against  proprietor  of 376 

FRAUD: 

Of  fraud  as  a  defense 813 

Whatever  fraud  creates,  justice  will  destroy 813 

False  and  fraudulent  representations 813,   814 

Where  fraud  is  a  defense 814 

Wherever  it  would  serve  as  basis  of  action  for  damages 814 

Instances 814 

When  fraud  is  not  a  defense 814 

Instances  and  illustrations 815,  816 

Of  the  right  to  interpose  the  defense 816 

Party  must  not  be  guilty  of  laches 816 

Must  not  condone  the  fraud 816 

Person  cannot  avoid  own  contract  on  ground  of  fraud 816 

Defense  of,  by  mere  creditor  at  large 81 » 

Defense  of,  by  maker  of  note 817 
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Mode  of  setting  it  up    ^^'^ 

Must  set  up  specific  facts  constituting 817 

When  not  necessary  to  charge  fraud  specially 817 

How  proved 818 

Fraud  by  false  representation 818 

Courts  will  never  assume  fraud 818 

Fraudulent  intent,  how  shown 819 

What  not  sufficient  proof 819 

Positive  and  direct  proof  required 819 

Mere  falsity  of  representation  insufficient 819 

Inadequacy  of  consideration  no  ground  for  inferring 819 

Of  the  burden  of  proof 820 

Rests  on  party  alleging  fraud 820 

Evidence  to  rebut  fraud 820 

Evidence  showing  mistake 820 

Ratifying  fraudulent  transaction 820 

Effect  of  fraud  as  a  defense 820 

Renders  contract  void 820 

GENERAL  ISSUE: 

Effect  of  plea  of,  in  action  of  trespass 100 

GOOD  FAITH: 

Required  of  telegraph  company 3 

In  use  of  trade-mark "^ 

Person  aiding  officer  in,  not  liable  for  legal  act  of  officer 48 

When  a  protection  to  officer 113 

When  a  question  for  the  juiy 344 

GUARDIAN  AND  WARD: 

When  guardian  is  liable  for  waste 245,  246,  253 

HIGHWAY: 

Telegraph  wires  in 5 

Telegraph  company  liable  for  obstructing 5 

Trespass  in ^1 

Cattle  straying  on '''Ij     '''3 

Measure  of  damage  to  property  from  obstructions  in  highway 83 

Action  for  obstructing  right  of  way _ 83 

Small  streams  are  not 360 

Liability  of  towns  for  defects  in 329,   330,  332 

Law  of  the  road 343 

HIRER  OF  CHATTEL: 

Conversion  of,  by 197,  198 

Misusing  of  horse 198 

Driving  horse  beyond  distance  agreed  upon 198 

HONESTY  OF  PURPOSE: 

No  defense  to  action  of  trover 129 

HUSBAND: 

Liable  for  tort  of  wife 54 

May  be  joined  as  defendant  with  wife  in  action  for  assault  and  battery,  119 
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If  injury  joint,  may  be  sued  alone 119 

May  be  joined  with  wife  in  action  for  conversion  by  wife 146 

Liable  for  conversion  of  separate  property  of  wife 191 

IMPEACHMENT: 

Of  collateral 805 

What  judgments  may  be  impeached 805 

Of  judgment  for  irregularity 807 

For  defects  in  j)leadings 808 

For  error 808 

For  fraud 808 

For  collusion 809 

For  usury 809 

INDORSER: 

Not  bound  by  fraudulent  alteration  of  note 486 

INFANT: 

Liable  for  torts 54 

Trespass  will  lie  against,  for  canying  away  goods 109 

Liable  for  aiding  in  assault  and  battery 119 

May  maintain  action  for  use  and  occupation 230 

Cannot  submit  cause  to  arbitration 512 

Not  estopped 686 

INFRINGEMENT  • 

Of  trade-mark,  what  is 29 

Of  firm  name  as  trade-mark 30 

What  not  an  infringement  of  trade-mark 30 

Damages  for  infringement  of  trade-mark 36 

INJUNCTION: 

Upon  application  of  telegraph  company 18 

To  restrain  use  of  trade-mark 22,  36 

When  granted  to  jirotect  trade-mark 37 

When  refused 39,  40 

When  not  granted  to  stay  trespass 47 

As  a  remedy  for  waste 254 

As  a  remedy  for  nuisance 281 

INNKEEPER: 

May  expel  disorderly  person  from  premises    121 

IRRIGATION : 

Right  of 268 

INTENT : 

In  actions  of  trespass 45,  46 

Cannot  be  substituted  for  the  act 46 

Absence  of,  when  no  defense  in  trespass Ill 

Unintentional  injury  not  generally  actionable 119 

Burden  of  proof  on  plaintiff  to  show  intent 119 

Wrongful  intent  essential  element  of  conversion 1G7 

Cannot  be  added  to  damages  for  injury  from  defective  highway 340 

Of  testator,  how  determined  382,  383 

In  alteration  of  instrument < 472 
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When  not  allowed  on  a  judgment  for  plaintiff  in  trespass 115 

Changing  rate  of,  will  not  invalidate  bond 479,  480 

Alteration  as  to  rate,  effect  of,  on  note 490,  491 

JAILER: 

Protected  by  warrant  of  commitment 124 

JOINT  TRESPASSERS: 

May  be  sued  either  jointly  or  severally  ...    53,  110 

Judgment  against  one  no  bar  to  recovery  against  others 53,  54 

One  aiding  a  trespasser  is  liable  as  a  principal 54,  109,  118 

When  creditor  is  joint  trespasser  with  officer 110 

Judgment  as  to ,    796 

JUDGMENTS : 

Against  one  wrong-doer  no  bar  to  recovery  against  others 53 

In  action  of  trespass 84 

In  action  to  try  title 94,  95 

In  replevin,  when  a  bar  to  action  of  trespass  Ill 

Effect  of,  in  trespass 114,  115 

Effect  of  payment  of,  in  trespass 115 

In  an  action  for  an  assault  and  battery 127 

When  conckisive  as  to  possession 127 

Trover  will  lie  for  judgment  roll 156 

Effect  of,  in  action  of  trover 224 

In  action  for  use  and  occupation 237 

Effect  of  decree  establishing  will 389 

Equitable  defense  to  action  on 074 

Variance  between  execution  and  judgment 726 

By  confession,  effect  of 772 

Of  discontinuance,  effect  of 77^ 

Of  nonsuit,  effect  of 774 

Of  dismissal,  effect  of 774 

On  demurrer,  effect  of 775 

Interlocutory,  effect  of    775 

For  part  of  demand,  effect  of , 776 

On  set-off,  effect  of 776 

Fraud  in  obtaining,  effect  of 776 

Error  or  irregularity  in,  effect  of 776 

What  actions  or  proceedings  are  barred  by 779 

What  defenses  are  barred  by 782 

As  evidence ' 801 

Who  may  impeach  810 

JUROR: 

Alien  not  competent  to  act  as 466 

JURISDICTION : 

Want  of,  pleaded  in  abatement ■  394 

Impeaching  judgment  for  want  of 805 

Want  of,  over  parties 806 

Vol.  v.— lOT 
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JCrSTICE  OF  THE  PEACE:                                                                                 page. 
■    When  trespass  will  lie  against 60 

LANDLORD  AND  TEX ANT: 

When  trespass  will  not  lie  by  landlord  against  tenant 7'' 

When  trespass  will  lie ^^^ 

Trespass  by  tenant  against  landlord 80,  10i> 

Eelation  of,  between  mortgagor  and  mortgagee 80,  81 

Tenant  liable  for  removing  fixtures 190 

When  trover  lies  in  favor  of  tenant  against  landlord 191 

Action  for  use  and  occupation  lies  against  tenant  holding  over 233 

Relation  of,  does  not  exist  under  contract  for  a  deed 233 

Waste  l)y  tenant 240 

Tenant  may  tear  down  ruinous  building 244 

Duty  of  tenant  to  repair  generally 246 

Is  not  bound  to  rebuild 246 

Tenant  cannot  deny  landlord's  title •  •  709 

LANGUAGE : 

The  use  of  language  not  a  trespass 45 

LEGAL  MALICE: 

What  constitutes 125 

May  be  inferred 125 

LEGAL  PROCESS: 

When  a  protection  to  officer 50,  52,   112,  123 

Will  justify  breaking  into  dwelling-house 88 

Abuse  of 122 

Regular  on  face  of,  sufficient . .  123 

As  a  defense  in  trover 142 

Abuse  of,  amounts  to  duress 652 

Seizure  of  goods  under,  excuses  a  carrier  for  non-delivery 724 

LIABILITY: 

Of  telegraph  company,  how  limited 7 

Of  telegraph  company,  for  error  in  telegram 9 

Ignorance  of  employee  does  not  exempt  from 11 

Of  telegraph  company  for  torts 12 

For  not  sending  telegram 12,  14 

When  not  liable  for  errors  in  transcribing 13 

For  delay  in  sending  message 13 

For  loss  in  furnishing  false  market  reports 15,  20 

Of  telegraph  company  beyond  line 15 

Of  telegraph  company  by  statute 16 

Of  telegraj^h  company  to  third  persons 17 

Test  as  to,  on  an  altered  instrument 472 

LICENSE : 

As  a  defense  to  action  of  trespass 86 

When  available  as  such 87 

What  constitutes  a  license 87 

Parol  license  sufficient 87 

License  to  enjoy  privilege  implies  what 87 
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Effect  of  abuse  of  license 87 

Wife  cannot  license  entry  on  husband's  land 87 

Revocation  of 88,  288 

Wife  cannot  revoke  husband's  license 88 

Verbal  license,  how  determined 88 

To  enter  place  of  public  amusement  may  be  revoked 122 

From  mortgagee  to  cut  timber 248 

To  divert  stream  of  water 263 

To  flow  land : 287 

To  take  water 287 

Possession  of  laud  under,  not  adverse  to  licensor 452 

LIEN: 

When  ti'over  will  not  lie  against  person  having 144 

When  liable 144,  147 

On  chattel  for  skill  and  labor  expended  thereon 149,  150 

Conversion  by  claim  of 201 

For  wharfage 371,  372 

LIMITATIONS,  STATUTE  OF: 

As  a  defeuse  to  action  of  trover 220 

As  to  period  of  prescription 293,  294 

Doctrine  of  adverse  possession  arises  in  the  construction  of 436 

Runs  during  civil  war 451 

MAJORITY : 

Award  by,  when  binding 531,  532 

MANURE : 

When  trover  will  lie  for 156 

MARRIED  WOMAN: 

Husband  liable  for  tort  of 54 

Trespass  for  injury  to  land  of 76 

Cannot  license  entry  on  husband's  lands 87 

Cannot  revoke  husband's  license  without  authority 88 

Liable  for  aiding  assault  and  battery 119 

Coverture,  pleadable  in  abatement 403 

May  sue  for  their  lands,  by  statute 451 

Cannot  submit  cause  to  arbitration 512 

MASTER  AND  SERVANT: 

Liability  of  master  for  tort  of 55 

Liability  of  servant  for  tort 55 

Trespass  on  real  estate  by  servant 60 

Master  not  liable  for  property  taken  by  servant  through  mistake 96 

Master  must  bring  action  for  property  wrongfully  taken  from  servant. .  104 

Master  may  not  strike  servant 116 

MENTAL  SUFFERING: 

Recovery  of  damages  for     134 

MESNE  PROFITS: 

Action  for ' 227 
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Acts  done  under,  when  lawful 107 

Acts  in  excess  of,  actionable 107 

Goods  taken  by,  excuses  carrier  for  non-delivery 724 

MINGLING-  GOODS 

Effect  of 102,   103 

MISTAKES: 

Telegraph  company  liable  for 9 

Property  taken  by,  no  defense  in  trover 130 

Accord  and  satisfaction  set  aside  for 422 

Alteration  by,  will  not  invalidate 473 

As  ground  for  setting  aside  award 549,  550 

MORTGAGEE : 

May  maintain  action  of  trespass  against  mortgagor 80 

Trespass  will  lie  in  behalf  of  mortgagee  in  possession 101 

When  liable  to  mortgagor  in  trover 196 

When  liable  for  waste 248 

Remedy  of,  for  waste 254 

MORTGAGOR: 

When  liable  to  mortgagee  in  trover 196 

Liability  of,  for  waste 247 

When  estopped 695 

NAME: 

Geographical  names  as  trade-marks 24 

Of  manufacturer  as  trade-marks 25,  26 

Right  to  use  may  be  sold 25 

Of  newspaper,  a  trade-mark 26 

Fancy  name  as  trade-mark 38 

Of  place  as  trade  mark 38 

NECESSITY: 

Will  excuse  trespass 85 

Way  by 355 

Setting  aside  contract  made  under  constraint  of 664 

NEGLIGENCE: 

Of  telegraph  company  in  use  of  highway 5,  6 

Of  telegraph  company  in  use  of  navigable  waters 6 

Contracts  exempting  from  liability  for  gross  negligence  void 7 

Liability  for  negligence  of  servants 9 

Action  for,  against  telegraph  company 17,  20 

Contributory,  on  part  of  railway  passenger 592 

NONFEASANCE : 

Will  not  support  action  of  trover 189 

NOTICE: 

Liability  of  telegraph  company  limited  by 8 

Does  not  relieve  against  mistakes  of  agents 8 

Of  sale  of  pledge 194 

To  abate  nuisance ■ 285 
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Of  defect  in  highway  or  sidewalk 336 

Of  liearing  on  arbitration , 532 

Of  usage  or  custom 633 

When  an  estoppel 700 

NUISANCE : 

Injury  to  water-course  is 279 

Remedies  for , 280 

Failure  to  remonstrate  against,  not  an  estoppel 708 

OFFICER: 

No  right  to  command  doing  of  wrongful  act 48 

Military  officer  liable  for  trespass 50 

Judicial  officer,  wlieu  liable  for  injury 51 

Property  in  custody  of,  cannot  be  lawfully  meddled  with 104 

May  maintain  trespass  for  removing  jjroperty 104 

Officer  seizing  exempt  property  is  a  trespasser 106 

Acting  in  aid  of,  no  defense  if  officer  was  a  trespasser 107 

When  deemed  a  trespasser   ah  initio 109 

Captain  of  vessel  liable  for  cruelty 116 

Captain  of  military  company  liable  for  disorders  committed  by  members 

of  company 119 

Lawful  resistance  to 121 

Liability  for  arrest  of  wrong  person 124 

When  liable  in  trover 132,    141,  200 

Termination  of  power  of  pending  suit,  effect  of,  on  suit 405 

With  an  execution,  may  break  into  store  or  outbuilding 757 

PARTIES  AND  PRIVIES : 

Estoppels  limited  to 680 

When  estopped  to  a  certain  claim  to  land 706 

Who  are 788 

PARTITION: 

Of  vessel  owned  in  common 191 

Decree  of,  may  become  color  of  title 444 

PARTNERS : 

Action  of  trespass  against , 57 

May  join  in  trespass  for  injury  to  mine 78 

Sale  of  firm  goods  when  a  trespass 107 

PART  OWNER  OF  VESSEL: 

Trover  lies  in  favor  of 141,  191 

PENALTY : 

For  neglect  or  refusal  to  send  telegram 16 

PHYSICIAN: 

Defense  by,  to  action  for  malpractice 599 

PLAY: 

As  a  defense  in  trespass 116 
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In  action  against  telegraph  company , 18 

Joinder  of,  in  trespass 53,  78 

When  landlord  and  tenant  should  sue  jointly 77 

Joinder  of,  in  action  of  trover. , , 217 
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